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ABANDONING  AN  ACTION.  A  pursuer  may  abandon  his  action,  even  after 
the  record  has  been  closed,  any  time  before  final  jud|;ment,  on  pacing  expenses,  but 
not  otherwise ;  because  after  issue  has  been  joined,  the  defender  is  entitled  to  insist 
on  the  pursuer  proceeding  to  a  decision.  Before  issue  has  been*joined,  prepayment 
is  not  a  condition  of  abandonment,  but  decree  goes  out  for  the  amount  as  taxed,  to 
be  recovered  in  the  usual  way.  14th  Dec.  1831,  Caledonian  Foundry.  In  either 
case,  the  cause  of  action  is  not  abandoned,  but  the  process  falls  to  be  dismissed,  and 
a  new  action  is  reserved — 6  Geo.  IV.  c.  120,  s.  10;  Act  of  Sederunt,  11th  July 
1828.  A  minute  abandoning  an  action  must  be  ratified  by  the  judge  to  give  it 
efi'ect.     2d  Feb.  1849,  Muir  r.  Barr.     21  Jur.  139. 

ABANDONMENT  is  the  relinquishment  of  the  subject  to  the  underwriters  by 
the  owners  in  the  case  of  a  loss  constructively  total — such  as  loss  of  the  voyage- 
great  damage,  leaving  the  subject  of  little  value — high  salvage — the  articles  saved 
not  worth  the  freight.  The  owner  has  time  to  get  correct  information,  and  then  he 
must  forthwith  abandon.     2d  March  1853,  Turner  (H.  of  L.)     25  Jur.  274. 

ABATEMENT,  PLEAS  IN,  are  in  England  similar  to  dilatory  or  preliminary 
pleas  in  Scotland,  which  may  defeat  an  action,  but  leaves  undetermined  the  cause 
or  ground  of  that  action.  7  Geo.  IV.  c.  64,  s.  19,  allows  amendment  of  records  in 
England. 

ABBEY  OF  HOLYROODHOUSE.     See  Sanctuary, 

ABBOT.  The  head  of  an  abbey — had  a  seat  in  Parliament  before  the  Reformat 
tion.     Ersk.  B.  i. ;  T.  6,  s.  4. 

ABBREVIATE  OF  ADJUDICATION.  An  abridgment  of  the  decree  of  adjudi. 
cation,  and  which  must  be  recorded  within  sixty  days,  to  preserve  its  priority  with 
other  similar  decrees.     1  and  2  Geo.  IV.  c.  38,  s.  18.     Ersk.  B.  ii. ;  T.  12,  s.  26. 

ABDUCTION.  In  England  by  the  Act  9  Geo.  IV.  c.  31,  and  in  Ireland  by  10  Geo. 
TV.  c  34,  the  abduction  of  an  heiress,  or  other  woman  of  property  in  possession  or 
expectation,  is  felony,  and  punishable  by  imprisonment  or  transportation,  and  the 
marriage  is  declared  invalid.  The  woman  may  be  a  witness  against  the  man,  though 
her  husband.  The  same  act  renders  it  an  oifence  the  abduction  of  girls  under  six- 
teen vears  of  age.  In  Scotland  the  crime  was  at  one  time  capital,  but  now  it  is 
puniBhed  arbitrarily  at  common  law.  In  one  case  (the  McGregors,  in  1752)  the 
offender  had  sentence  of  foturteen  years'  transportation  where  an  heiress  of  fifteen 
yean  of  age  was  forcibly  carried  away  and  married. — An  indictment  was  found 
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relevant  charging  the  oflfence  of  carrying  off  a  boy  of  fourteen  years  of  age  to  con- 
•cuss  him  into  a  marriage  with  the  pannel's  daughter — Sir  Patrick  Chumside,  1616. 

ABDUCTION  OF  VOTERS  is  a  ground  of  objection  to  an  election  return  of  a 
member  of  Parliament. 

ABETTOR— An  instigator  to  crime  who  may  be  held  as  a  principal,  but  more 
frequently  an  accessory. 

ABEYANCE,  in  English  law,  applies  to  inheritances  not  vested  but  in  expecta- 
tion, and  is  analogous  to  the  hcereditas  jacens  of  the  civil  law  adopted  into  that  of 
Scotland. 

ABIDING  BY  A  DEED — An  important  step  in  a  process  of  reduction,  whereby 
the  party  founding  on  a  deed  challenged  on  the  ground  of  forgery  is  bound  judicially 
to  abide  or  stand  by  it  as  genuine,  under  the  penalty  of  the  punishment  of  forgery. 
But  the  party  may  stiQ  liberate  himself  by  proving  facts  to  establish  his  good  faith 
in  the  deed.     Ersk.  B.  iv. ;  T.  4,  s.  69.— 1  Hume,  161. 

ABJURATION,  OATH  OF— The  several  acts  which  enjoin  this  oath,  and  give 
the  forms,  are  1693,  c.  6;  13  Will.  III.  c.  6  (1701) ;  1  Geo.  I.  c.  13  (1714);  9  Geo. 
I.  c.  24;  10  Geo.  I.  c.  4;  and  6  Geo.  III.  c.  53  (1700).  The  oath  must  be  taken 
by,  Istf  Persons  holding  offices  civil  or  military ;  2^,  Peers,  before  voting  in  the  elec- 
tion of  Scotch-  peers,  or  taking  their  seats  in  the  House  of  Lords ;  3rf,  Members  of 
Parliament  (13  Will.  III.  c.  6) ;  4th,  Judges ;  5th,  Advocates  and  legal  practitioners ; 
6M,  Members  of  colleges ;  7^/*,  Clergy  of  the  Established  Church ;  and  8</i,  Parochial 
schoolmasters.  Quakers  and  Moravians  may  instead  thereof  make  an  afiirrantion — 
8  Geo.  I.  c.  6  (1721);  6  Geo.  III.  c.  63  (1766) ;  3  and  4  Will.  IV.  c.  49  (1833). 
Roman  Catholics  are  exempted  from  this  oath ;  but  such  as  are  membci-s  of  Parlia- 
ment must  make  a  declaration  in  room  thereof — 10  Geo.  IV.  c.  7  (1829).  The 
following  is  the  form  of  this  oath,  which,  from  the  change  of  circumstances  arising 
from  the  lapse  of  time,  might  now  be  safely  dispensed  with  or  greatly  modified : — 

I,  A.  B.,  do  truly  and  sincerely  acknowledge,  profess,  testify,  and  declare 
in  my  conscience,  before  God  and  the  world,  that  our  Sovereign  Lady 
Queen  Victoria  is  lawful  and  rightful  Queen  of  this  realm,  and  of  all  other 
her  Majesty's  dominions  and  countries  thereunto  belonging;  and  I  do 
Bolemnlj  and  sincerely  declare,  that  I  do  believe  in  my  conscience,  that 
not  any  of  the  descendants  of  the  person  who  pretended  to  be  Prince  of 
Wales,  during  the  life  of  the  late  King  James  the  Second,  and  since  his 
decease  pretended  to  be,  and  took  upon  himself  the  style  and  title  of  King 
of  England,  by  the  name  of  James  the  Third,  or  of  Scotland  by  the  name  of 
James  the  Eighth,  or  the  style  and  title  of  King  of  Great  Britain,  hath  any 
right  or  title  whatsoever  to  the  Crown  of  this  realm,  or  any  other  the  domi- 
nions thereunto  belonging;  and  I  do  renounce,  refuse,  and  abjure  any  alle- 
giance or  obedience  to  any  of  them ;  and  I  do  swear  that  I  will  bear  faith 
and  true  allegiance  to  her  Majesty  Queen  Victoria,  and  her  will  defend  to 
the  utmost  of  my  power  against  all  traitorous  conspiracies  and  attempts 
whatsoever  which  shall  be  made  against  her  person,  crown,  and  dignity ; 
and  I  will  do  my  utmost  endeavour  to  disclose  and  make  known  to  her 
Majesty  and  her  successors,  all  treasons  and  traitorous  conspiracies  which  I 
shfdl  know  to  be  against  her  or  any  of  them ;  and  I  do  faithfully  promise 
to  the  utmost  of  my  power  to  support,  maintain,  and  defend  the  succession 
of  the  Crown  against  the  descendants  of  the  said  James,  and  against  all 
other  persons  whatsoever ;  which  succession,  by  an  act  entituled  '*  An  Act 
for  the  further  limitation  of  the  Crown,  and  better  securing  the  rights  and 
liberties  of  the  subject,"  is  and  stands  limited  to  the  Princess  Sophia,  Elec- 
toress  and  Duchess-Dowager  of  Hanover,  and  the  heirs  of  her  body,  being 
Protestants ;  and  all  these  things  I  do  plainly  and  sincerely  acknowledge 
and  swear,  according  to  these  express  words  by  me  spoken,  and  according 
to  the  plain  and  common  sense  and  understanding  of  the  same  words,  with- 
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oat  any  equivocation,  mental  evasion,  or  secret  reservation  whatsoever ;  and 

I  do  make  this  recognition,  acknowledgment,  abjuration,  renunciation,  and 

promise  heartily,  willingly,  and  truly,  upon  the  true  faith  of  a  Christian. 

So  help  me  God. 

Note, — It  is  well  remarked  in  Mr  Chitt/s  edition  of  Bum's  Justice  (vol.  i.  p.  2^0 — 

^  Perhaps  it  might  be  wished  that  the  oath  of  abjuration  were  made  more 

short  and  plain,  there  being  in  it  several  hard  words  which  probably  many  who 

take  it  do  not  well  understand,  and  there  being  an  Act  of  Parliament  therein 

referred  to  which  perhaps  not  one  in  fifty  who  take  it  have  consulted." 

Bv  the  Act  3  and  4  Will.  lY.  c.  49  (1833),  the  oath  of  abjuration  is  modified  for 
Quakers  and  Moravians  by  the  withdrawal  of  the  words,  <<  upon  the  true  faith  of  a 
Christian.  So  help  me  God,*'  at  the  close ;  and  by  inserting  introductory  words, 
setting  forth  that  the  party  is  one  of  the  body  for  whose  benefit  that  act  was  passed. 
See  Affirmation^  Oathy  Quakers^  Separatists. 

The  following  is  the  Statutory  Declaration,  in  room  of  the  Oath  of  Abjuration,  to 
be  taken  by  Roman  Catholics  imder  the  10  Geo.  IV.  c.  7  (1829) : — 

I,  A.  B.,  do  sincerely  promise  and  swear,  That  I  will  be  faithful  and 
bear  true  allegiance  to  her  Majesty  Queen  Victoria,  and  will  defend  her 
to  the  utmost  of  my  power  against  all  conspiracies  and  attempts  whatever 
which  shall  be  made  against  her  person,  crown,  or  dignity ;  and  I  will  do 
my  utmost  endeavour  to  disclose  and  make  known  to  her  Majesty,  her 
heirs  and  successors,  all  treasons  and  traitorous  conspiracies  which  may 
be  formed  against  her  or  them :  And  I  do  faithfully  promise  to  maintain, 
support,  and  defend  to  the  utmost  of  my  power,  the  succession  of  the  Crown, 
which  succession,  by  an  act  entituled  '*  An  Act  for  the  further  limitation  of 
the  Crown,  and  better  securing  the  rights  and  liberties  of  the  subject,"  is 
and  stands  limited  to  the  Princess  Sophia,  Electoress  of  Hanover,  and  the 
heirs  of  her  body,  being  Protestants ;  hereby  utterly  renouncing  and  abjuring 
any  obedience  or  allegiance  unto  any  other  person  claiming  or  pretending  a 
right  to  the  Crown  of  this  realm :  And  I  do  further  declare,  that  it  is  not  an 
article  of  my  faith,  and  that  I  do  renounce,  reject,  and  abjure  the  opinion, 
that  princes  excommunicated  or  deprived  by  the  Pope,  or  any  other  autho- 
rity of  the  See  of  Rome,  may  be  deposed  or  murdered  by  their  subjects,  or 
by  any  person  whatsoever :  And  I  do  declare,  that  I  do  not  believe  that  the 
Pope  of  Rome  or  any  other  foreign  prince,  prelate,  person,  state  or  poten- 
tate, hath  or  ought  to  have  any  temporal  or  civil  jurisdiction,  power,  supe- 
riority, or  pre-eminence,  directly  or  indirectly,  within  this  realm.  I  do 
swear,  that  I  will  defend  to  the  utmost  of  my  power  the  settlement  of  pro- 
perty within  this  realm,  as  established  by  the  laws  :  And  I  do  hereby  disclaim, 
disavow,  and  solemnly  abjure  any  intention  to  subvert  the  present  Church 
Establishment,  as  settled  by  law  within  this  realm :  And  I  do  solemnly 
swear,  that  I  will  never  exercise  any  privilege  to  which  I  am  or  may  become 
entitled,  to  disturb  or  weaken  the  Protestant  religion  or  Protestant  govern- 
ment in  the  United  Kingdom :  And  I  do  solemly,  in  the  presence  of 
God,  profess,  testify,  and  declare.  That  I  do  make  this  Declaration,  and 
every  part  thereof,  in  the  plain  and  ordinary  sense  of  the  words  of  this  oath, 
without  any  evasion,  equivocation,  or  mental  reservation  whatsoever. — So 
help  me  Grod. 

ABORTION.  The  giving  of  medicines,  or  application  of  force,  to  procure  abor- 
tion, is  not  murder  of  the  child,  though  previously  quick  in  the  womb.  But  it  is 
so  if  the  woman  herself  dies  from  the  effects.  A  man  and  woman  had  sentence  of 
transportation  for  seven  years,  for  occasioning  abortion  in  the  fifth  or  sixth  month 
of  pregnancy,  by  means  of  an  instrument  applied  to  the  womb ;  Robertson  and 
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Bachelor,  1806.  A  similar  sentence  was  passed  on  a  medical  man,  who,  in  the  same 
manner,  had,  for  hire,  produced  abortion  on  a  young  woman. — Aitken  at  Perth, 
1823.  A  man  had  sentence  of  fourteen  years'  transportation,  for  administering 
arsenic  to  procure  abortion. — ^Munn  at  Inveraray,  1824.  An  attempt  to  procure 
abortion  is  a  relevant  charge.  In  England,  where  a  child,  though  quick  in  the 
womb,  is  killed  by  a  blow  or  by  drugs,  it  is  not  mnnler ;  but  if  born  alive,  and  dying 
of  the  previous  treatment,  it  is  murder.  The  English  Act,  43  Geo.  III.  c.  58,  super- 
seded by  9  Geo.  IV.  c.  31,  enacts,  that  the  use  of  any  means  to  procure  abortion  of 
a  child  quick  in  the  womb  is  felony,  and  punished  capitally ;  and  if  the  child  be  not 
proved  quicky  then  it  is  felony  punishable  by  transportation ;  and  the  Act  7  Will. 
IV.,  and  1  Vict.  c.  85,  renders  such  act  to  procure  miscarriage  of  aui/  woinan,  even 
though  in  fact  not  pregnant,  felony,  and  punishable  by  transportation.  See  Burn's 
Justice  by  Chitty. 

ABROAD.     See  Foreign. 

ABROGATE ;  to  repeal. 

ABSCONDING  FROM  LEGAL  DILIGENCE  is  one  of  the  grounds  for  fixing 
notour  bankruptcv  under  the  Act  1696,  c.  5.  In  criminal  indictments  it  is  set  forth 
in  evidence  of  guilt. 

ABSCONDING.  A  witness  may  be  committed  to  prison  until  caution  be  found 
that  he  shall  appear  and  give  evidence  at  the  trial  of  a  cause,  on  good  reasons  for 
supposing  he  is  about  to  abscond.     But  this  poiver  must  be  used  with  great  caution. 

ABSENCE  of  a  defender  in  a  civil  action  entitles  the  pursuer  to  decree,  but  which  is 
subject  to  be  recalled  at  any  time  before  implement  total  or  partial,  but  under  certain 
conditions  and  regulations.  Ersk.  B.  i. ;  T.  2,  s.  16.  16  and  17  Vict.  c.  80,  s.  2. 
In  strictly  criminal  cases,  no  procedure  can  take  place  in  absence,  but  the  accused 
may  be  outlawed  and  his  bail-bond  forfeited.  In  some  statutory  penal  offences,  the 
offenders  may  be  proceeded  against  by  citation,  and  convicted  though  absent. — 2 
Hume,  263. 

ABSOLUTE  DISPOSITION  is  a  conveyance  without  any  qualification  or  reser- 
vation. It  may,  however,  be  absolute  in  itself,  and  yet  qualified  by  a  separate  deed 
or  back-bond. 

ABSOLUTE  WARRANDICE  Q' against  all  mortals**)  h  complete  guarantee 
from  every  claim  and  objection,  in  contradistinction  to  warrandice  from  fact  and 
deed,  which  protects  only  from  the  granter*s  own  acts  and  not  from  those  of  third 
parties. 

ABSTRACTED  MULTURES— An  action  against  those  astricted  to  a  certain 
mill,  and  who  have  carried  their  grain  to  another  mill,  concluding  for  the  multures 
of  the  abstracted  grain.  This  claim  prescribes  in  five  years — 1669,  c.  9.  Ersk.  B. 
ii. ;  T.  9,  s.  32.     See  Multures. 

ACCEP  rANCE.     See  Bill,  Sale. 

ACCESSION.    The  commencement  of  the  reign  of  the  Sovereign. 

ACCESSION — A  mode  of  acquiring  property.  It  is  either  natural  or  artificial. 
The  former  comprehends  the  young  of  cattle — fruits  and  produce  of  the  ground — 
addition  to  land  on  banks  of  rivers.  The  latter  embraces  trees  planted — houses 
built.  A  person  building  by  mistake  on  another  person's  ground,  has  claim  for 
the  value,  so  far  as  it  is  an  improvement;  but  he  cannot  retain  possession  until 
repaid  the  value — 27th  May  1831,  Beattie.  The  maxim,  taken  from  the  civil  law, 
is  accessorium  sequitur  principale;  signifying  that  the  accessory  right  follows  the 
principal.     Ersk.  B.  ii. ;  T.  1,  s.  14. 

ACCESSION,  DEED  OF, — whereby  the  creditors  of  a  bankrupt  agree  to  a  trust- 
deed  for  their  benefit,  and  to  forego  individual  diligence  and  preferences.  Accession 
may  be  established  by  facts  and  circumstances  (such  as  by  letter.*;,  presence  at  meet- 
ings, and  acceptance  of  dividends)  without  a  formal  deed.,  though  such  is  always  ex- 
pedient.    This  deed  is  analogous  to  the  Engli.sh  deed  of  Covenants.     See  Trust. 

ACCESSORY— ACCOMPLICE^ART  AND  PART.  An  accessory  is  one  who 
aids  or  assists  in  a  crime,  and  is  held  guilty,  not  as  actor  but  as  art  and  part.  Such 
arc  those  who  conspire  together  to  commit  a  crime — or  give  direct  counsel  or 
instigation  thereto — or  actual  assistance  in  its  commission.  In  England,  there  is 
accession  after,  as  well  as  before  the  fact.  In  Scotland,  the  latter  is  not  recog- 
nised, miless  it  infers  previous  knowledge,  counsel,  or  co-operation.     In  Scotland, 
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but  not  in  England,  both  principals  and  accessories  may  be  tried  in  one  indictment, 
and  the  accessory,  though  the  principal  has  not  been  tried.  In  the  style  of  criminal 
charges  in  Scotland,  all  offenders  must  be  charged  alternately,  as  "  actors  or  art 
and  part**  in  the  commission  of  the  offence,  and  the  omission  is  fatal  (Act  1592,  c. 
153),  with  the  exception  of  cases  of  child  murder,  under  the  statute,  by  reason  of 
concealment  of  pregtiancy.  In  England,  it  has  been  held  that  there  can  be  no 
accessories  in  offences  punishable  by  summary  conviction,  unless  so  specially  provided 
for  by  the  statute  creating  the  offence.   See  Bunx's  Justice  by  Chitty. — 2  Hume,  226. 

ACCESSORY  ACTIONS  are  those  which  are  merely  secondary  or  incidental 
to  original  actions ;  such  are  wakenings  and  transferences ;  but  these  by  recent  Acts, 
13  and  14  Vict.  c.  36  (1850),  16  and  17  Vict.  c.  80  (1853),  will  now  be  of  unlre- 
quent  occurrence. 

ACCESSORY  OBLIGATIONS  are  supplementary  to  primary  obligations,  such 
are  bonds  of  corroboration  and  cautionary  obligations.     Ersk.  B.  iii. ;  T.  3,  s.  60. 

ACCOMMODATION  BILLS.     See  BUU. 

ACCOMPLICE,  ASSOCIATE,  or  Socius  Crimints,  may  be  a  witness  against 
bis  associates.  How  far  (if  at  all)  he  is  to  be  believed,  is  matter  for  the  judge  or 
jury,  and  his  testimony  must  always  be  supported  by  other  and  credible  witnesses. 
A  witness  is  not  bound  to  give  evidence  of  his  own  turpitude,  even  though  freed  from 
the  penal  consequences ;  and  so  he  cannot  be  committed  for  refusing  to  answer  ques- 
tions which  may  criminate  himself,  such  as  confessing  participation  in  a  crime.  A 
justice  or  fiscal  has  no  power  to  make  a  promise  of  pardon  to  an  offender,  on  condi- 
tion of  his  being  a  witness.  If  the  prosecutor  calls  an  associate,  he  thereby  frees 
him  from  prosecution  on  account  of  the  particular  offence,  whatever  may  be  his 
evidence  ;  but  he  may  be  subsequently  prosecuted  for  perjury,  or  instantly  commit- 
ted for  prevarication.  The  Court  has  the  power,  where  obvious  justice  appears  to  re- 
quire such  proceeding,  to  separate  the  trial,  and  to  try  one  of  the  parties  charged, 
80  that  he  may  be  a  witness  for  the  others,  if  acquitted.  This  is  a  power  which 
ought  ever  to  be  very  delicately  exercised,  and  only  where  it  clearly  appears  that 
the  party  has  had  no  participation  whatever  in  the  offence,  and  has  been  put  in  as 
a  pannel  to  exclude  his  evidence.  Instead  of  going  at  first  to  trial  with  some  of  the 
parties,  and  so  travelling  over  the  evidence  twice,  it  is  preferable  to  go  to  trial  at 
once  with  all — notice  being  first  given  of  the  motion  to  separate  the  trials — and  if 
on  the  evidence  for  the  prosecution  being  finished,  there  is  no  case  against  some  of 
the  parties  charged,  those  parties  may  be  acquitted,  so  as  to  be  then  allowed  to  give 
evidence  for  the  remaining  parties ;  or  further  evidence  for  those  first-mentioned 
parties  may  be  first  heard,  so  as  to  establish  their  innocence.  In  this  way  the  case 
IS  kept  entire,  with  a  great  saving  of  time ;  and  in  either  way,  as  the  proposed  wit- 
ness behoves  to  be  present  during  the  proof  against  himself,  no  benefit  is  gained  by 
having  separate  trials. — Three  persons  were  charged  before  the  police  magistrate  of 
Gorbals  of  Glasgow  in  one  complaint  with  the  same  offence.  On  the  motion  of  the 
agent  for  the  accused  parties,  the  bailie  ordered  one  to  be  first  tried  separately  ;  but 
he  refused  to  admit  the  other  two  as  witnesses  in  exculpation ;  and  the  first  party 
being  convicted,  the  other  two  were  tried  and  also  convicted.  The  Court  of  Justi- 
ciary quashed  the  conviction  of  all  three.  The  Lord  Justice-Clerk  asked,  "  Is  there 
any  authority  for  saying  that  after  a  separation  of  the  trials  of  different  paimeb, 
those  whose  trial  is  postponed  cannot  be  received  as  witnesses  for  the  other  pannel?" 
Bell  and  Shaw  v,  Houston,  22d  Jan.  1842  ;  1  Broun,  49.  The  mistake  was  making 
the  separation  before  grounds  were  established  to  warrant  such  an  act ;  the  plan  of 
proceeding  to  trial  with  all  the  parties,  and  acquitting  any  one  on  the  close  of  the 
prosecutoPs  evidence,  has  been  often  followed  in  the  Jury  Court.  (7th  Jan.  1830; 
Jamieson).  In  Scotland  an  accomplice  who  gives  evidence  is  called  a  king's  or 
queens  witness  (as  the  case  may  be).  In  England  and  Ireland  he  is  termed  an 
Approver. — 2  Hume,  225. 

ACCRETION  is,  where  a  right  originally  imperfect  is  mnde  valid  by  a  subse- 
quent act  or  deed.  If  a  person  gives  a  title  to  a  subject  to  which  he  ha«  not  him- 
self a  completed  title,  the  subsequent  completion  of  the  seller's  title  operates  to  com- 
plete that  of  the  purchaser.  The  maxim  is  J%is  supervcnieus  auctori  accrescit  sncres- 
sori.  But  the  seller  must  originally  have  had  some  title,  however  defective.  ?>sk. 
B.  ii.;  T.  7,  s.  2. 
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ACID,  SULPHURIC  The  throwing  sulphuric  acid  or  other  corrosive  sub- 
stance  at  any  person,  with  intent  to  murder,  maim,  disfigure,  or  to  do  some  other 
grievous  bodilj  harm,  and  whereby  siush  harm  is  dans,  is  made  a  capital  offence  bj 
10  Geo.  IV.  c.  38  (1829),  superseding  6  Geo.  IV.  c.  126  (1826).— Euphemia 
McMillan  (17th  Dec.  1827)  received  sentence  of  death  for  throwing  sulphuric  acid 
in  a  man's  face  and  eyes  ;  but  the  sentence  was  commuted  into  transportation  for 
life. 

ACKNOWLEDGMENT.  A  debt  may  be  acknowledged  by  writing.  A  loan 
can  only  be  proved  by  the  borrower's  writing  or  oath.  An  acknowledgment  of  re- 
ceiving money  without  reference  to  a  prior  debt,  places  the  party  imder  obligation 
to  repay,  or  show  it  was  not  to  constitute  a  debt  against  him ;  13th  June  1837, 
Allan.  Care  must  be  taken  not  to  introduce  any  promise  to  pay,  else  the  writing 
becomes  a  bill  or  promissor^^-note,  and  so  void  without  a  stamp  ;  and  which  with 
the  addition  of  receipts  (differing  from  the  rule  applicable  to  all  other  writings  requir- 
ing stamps),  cannot  be  stamped  on  payment  of  penalty  of  any  amount.  This  de- 
nial of  remedy  is  intended  to  protect  the  revenue,  because  of  tne  multiplicity  of  bill 
transactions,  but  has  led  to  great  oppression  and  injustice.  A  graduated  penalty, 
increasing  with  the  amount  vouched,  would  effectually  protect  the  revenue,  without 
inflicting  ruin  on  unfortunate  creditors  lending  in  exuberance  of  good  faith.  The 
penalty  is  out  of  all  measure  beyond  the  offence.  An  omission  to  pay  a  few  shillings 
has  thus  been  more  than  once  punished  by  the  loss  of  many  hundreds  of  pounds  by 
an  innocent  party,  and  caused  the  ruin  of  families,  at  the  same  time  rewarding 
fraud.     See  Stamf. 

ACQUITTAL  is  the  deliverance  or  setting  free  of  a  person  from  a  charge  of 
guilt. 

ACRE  is  a  denomination  of  land-measure.  The  imperial  acre  is  a  square 
nused  on  the  basis  of  a  chain  of  66  feet  or  22  yards ;  ten  of  these  form  an  acre  or 
4840  square  yards,  or  10  square  chains.  The  division  is  into  roods,  of  which  there 
are  four  in  the  acre ;  and  into  poles  or  perches,  of  which  there  are  forty  in  the  rood. 
The  Scotch  acre  is  raised  from  a  chain  of  24  ells,  equal  to  1*2612  imperial  acre. 
In  practice,  the  Scotch  acre  is  found  to  be  6150  square  yards.  The  imperial  acre  is 
now  the  Wal  standard,  and  recognition  of  any  other  is  attended  with  much  hazard. 
See  JVeights  and  Measures, 

ACRE-DALE,  an  ancient  term  denoting  lands  let  out  to  villagers. 

ACT  AND  COMMISSION— a  warrant  from  the  Court  of  Session  to  a  Commis- 
noner  to  examine  havers,  witnesses,  or  parties,  either  on  oath,  affirmation,  or  decla- 
ration. It  may  be,  and  is  often,  granted  to  a  justice  of  peace,  who  ought  strictly  to 
attend  to  the  rules  for  executing  such  writs.  It  will  be  advantageous  for  him, 
wherever  possible,  to  provide  himself  with  a  law-clerk,  who  will  see  that  the  forms 
are  duly  observed.  The  derk  ought  to  be  sworn  faithfully  to  record  the  evidence 
{defiddi)f  and  it  must  be  so  stated  in  the  report  of  the  commission,  though  in  prac- 
tice the  oath  is  seldom  administered.  The  commission  is  accompanied  with  a  dili- 
gence or  warrant  to  cite  witnesses  or  havers,  and,  where  for  recovery  of  writings,  a 
particular  specification  of  such  is  annexed.  By  Act  13  and  14  Vic.  c.  36,  the  proof 
may  proceed  on  a  certified  copy  of  the  interlocutor  without  any  extracted  commis- 
gion.  Where  the  diligence  is  nrom  the  Court  of  Session,  it  is  authority  to  cite  wit- 
nesses in  any  part  of  Scotland.  Where  from  sheriffs,  magistrates,  or  justices,  it  must 
be  indorsed  by  a  magistrate  of  the  particular  locality,  to  authorize  a  citation  of  a 
witness  residing  therein.  The  duties  of  the  commissioners  acting  under  authority  of 
the  Court  of  Session,  are  contained  in  Act  of  Sederunt,  11th  March  1800,  made 
perpetual  by  Act  22d  June  1809.  By  the  first  act,  the  commissioners  must  either 
06,  Isf,  Advocates  resident  in  Edinburgh,  and  attending  the  Court  of  Session,  of 
more  than  five  years'  standing  (but  in  practice  the  necessity  of  this  last  is  disre- 
garded) ;  2(i,  Sheriff  or  stewart-aepute  or  substitute ;  Zd^  Any  other  inferior  magis- 
trate ;  or,  4thy  The  clerk  or  assistant-clerk  of  any  court.  It  is  by  said  act  recom- 
mended  to  the  commissioners  **  to  exercise  their  own  judgment  in  the  manner  of 
conducting  the  proof ;  and  particularly  to  allow  no  matter  to  be  introduced  which  is 
not  pertinent  to  the  cause,  nor  any  unnecessary  pleading  or  altercation  about  the 
competency  of  questions,  or  the  admissibility  of  witnesses;  and  to  dieck  the  parties 
if  they  attempt  to  load  the  proceedings  with  unnecessary  evidence,  or  superfluous 
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matter  of  any  kind.  It  is  likewise  recommended  to  them  to  attend  to  the  rules  of 
evidence,  and  to  give  their  own  deliverances,  either  viva  voce  or  in  writing,  as  thejy 
see  cause,  upon  any  dehate  which  may  occur  ; — that  if,  in  the  course  of  the  proof,  it 
shall  appear  to  the  commissioner  that  any  witness  is  not  disposed  to  tell  the  truth, 
or  behaves  in  any  unusual  manner,  it  is  recommended  to  him  to  take  a  note  thereof 
at  the  time,  by  way  of  assistance  to  his  memory,  in  case  he  should  be  appealed  to 
on  that  subject  by  either  of  the  parties  when  the  proof  comes  to  be  advised ;  or  if 
he  thinks  proper,  he  may  annex  the  same  to  the  report  of  the  proof."  The  witness  is 
sworn,  and  in  administering  the  oath,  proper  solemnity  ought  to  be  observed.  The 
words  of  the  oath  are — ^  I  swear  by  Ahnighty  Qod,  and  as  I  shall  answer  to  God  at 
the  CTeat  day  of  judgment,  that  I  will  tell  {or  tpeak)  the  truth,  the  whole  truth,  and 
nothmg  but  the  truth."  Sometimes  it  is  added,  *^  So  far  as  I  know  or  shall  be 
asked ;"  but  these  words  arc  clearly  implied.  (See  Oath,  as  to  other  forms  of 
administering  the  oath).  The  commissioner  ought  to  be  ver^  accurate  in  recording 
the  name,  trade,  residence,  or  other  designation  and  description  of  witnesses,  and  in 
some  cases  with  their  ages,  and  whether  married  or  not.  The  fact  of  the  witness 
being  solemnly  sworn,  must  be  set  forth  at  the  commencement,  and  at  the  close, 
the  words  *<  all  which  is  truth,  as  the  deponent  (or  I)  shall  answer  to  Qod,"  must  be 
added,  without  which  the  witness's  deposition  would  not  probably  be  received,  nor 
would  it  perhaps  support  an  indictment  for  perjury.  Sometimes,  after  the  deposi- 
tion is  closed  with  these  words,  farther  questions  are  put,  or  statements  voluntarily 
made  by  the  witness  on  the  deposition  being  read  over  to  him,  in  which  case  there 
ought  to  be  added  the  words  *<  which  also  is  truth,  as  the  deponent  (or  I)  shall 
answer  to  God.''  In  an  examination  on  oath,  the  person  under  examination  is 
called  "  the  deponent"  and  his  statement  ^ a  deposition,"  When  examined  not  on 
oath,  he  is  called  *Hhe  declarant"  and  his  statement  ^a  declaration"  *<  or  judicial 
examination,"  and  therefore  care  must  be  taken  to  distinguish  between  the  words 
depone  and  declare,  and  declarant  and  deponent.  A  declaration  may  be,  and  in 
practice  is,  finished  with  the  words,  "  which  he  declares  to  be  truth,  without  the 
additional  words  **it6  he  shall  answer  to  God."  Such  judicial  statement  cannot  sup- 
port an  indictment  for  perjury  or  false  swearing. 

When  the  party,  against  whom  a  witness  was  opposed,  wished*  to  raise  an 
objection,  he  commenced  with  what  is  called  an  initial  examination  (voir  dire 
in  English  law),  and  which  behoved  to  be  strictly  confined  to  questions  which 
might  diequalifu  the  witness  on  the  ground  of  interest  in  the  action,  agency,  or 
enmity,  and  such  like.  The  rule  is,  that  an  examination,  with  the  view  of  casting 
the  witness,  is  initial ;  whilst  only  to  affect  his  credit,  it  should  be  cross.  In  prac- 
tice it  has  sometimes  happened  that,  disregarding  this  rule,  much  time  and  expense 
has  been  expended  in  an  initial  examination  to  discredit  a  witness,  who,  when 
examined  on  the  merits,  that  is,  on  the  facts  at  issue,  was  foimd  to  be  of  no  avail. 
Since  recent  legislation  has  admitted  all  evidence,  there  is  little  or  no  room  for 
initial  examination.  Special  questions  ought  always  to  be  first  put;  and  then 
general,  as  the  questions  being  first  answered  in  the  general,  farther  special  ques- 
tions may  necessarily  lead  the  witness  into  difficulties  and  contradictions.  But 
where  a  witness  has  riven  generally  a  statement  of  occurrences,  and  has  said  that 
such  is  all  that  passed,  it  is  then  competent  to  ask  him  specially  on  any  other  cir- 
cumstances, so  as  to  refresh  his  memory,  or  with  the  view  of  showing  that  certain 
other  matters  did  not  occur.     All  leading  questions  must,  in  the  first  instance,  be 


on  a  list  of  interrogatories,  each  one  in  the  series  ought  to  be  slowly  and  distinctly 
read  over  to  him  by  the  commissioner,  and  the  record  may  run  thus, — **  The  first 
interrogatory  being  put,  he  answers  and  depones  (*Yes,  I  did.'")--Where  the 
witness  adds  something  of  his  own  accord,  it  ought  to  be  so  put  down,  "  But  I  add 

that ."    A  witness  is  not  bound  to  answer  any  question  which  may  tend  to 

criminate  himself,  or  expose  himself  to  a  charge  of  moral  turpitude.  (See  Accom- 
plice^, The  question  may  be  put  and  recorded ;  but  it  is  the  duty  of  the  com- 
missioner to  tell  the  witness  he  may  decline  to  answer  that  question  ;  and  the  parties 
have  the  benefit  of  any  inference  which  may  fairly  arise  from  his  declinature,     it 
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▼ill  be  found  greatly  to  abrid(]^e  the  record  and  engure  clearness,  to  adopt  the  first 
personal  pronoun  as  applicable  to  the  witness.  Where  the  third  person  is  adopted, 
confusion  often  may  occur  in  speaking  of  a  third  party,  which  the  frequent  repeti- 
tion of  the  word  deponent  can  only  prevent.  Unless  with  some  important  ques- 
tions, or  with  an  unwilling  witness,  it  is  unnecessary  and  tedious  to  record  each 
question  at  length,  and  then  the  answer ;  but  great  care  must  be  taken  to  observe 
whether  the  witness  adopts  the  very  words  of  any  question.  As  much  as  possible 
he  ought  to  be  left  to  tell  his  own  story  in  bis  own  words ;  and  the  very  words 
ought  to  be  recorded,  however  vulgar  or  provincial,  rather  than  words  of  a  higher 
standard,  the  import  of  which  it  is  doubtful  whether  the  witness  fully  understands.  The 
use  of  Latin  terms  and  phrases  in  records  of  proof  ought  to  be  avoided.  In  former 
practice,  all  depositions  were  closed  with  the  phrase  "  causa  acicntias  paiet ; "  and 
where  the  witness  knew  not  the  facts  sought  to  be  proved,  he  was  said  to  have 
sworn,  "  nihil  novit  in  cousa.^*  There  ought  to  be  no  contractions  or  figures  used 
in  the  deposition,  and  no  erasures.  Where  an  error  has  been  committed,  it  is  pre- 
ferable to  score  out  the  words  (leaving  them  still  to  be  read),  and  declare  their 
number  and  place  at  the  end,  or  to  certify  them  on  the  margin,  by  the  commis- 
sioner's initials,  agreeably  to  the  English  practice.  It  is  an  advantage  to  commence 
with  a  new  paragraph,  or  a  line  extending  into  the  margin,  every  change  in  the 
interrogation,  whether  of  the  pursuer  or  defender.  It  is  of  great  consequence  that 
the  party  calling  the  witness  finish  his  examination  completely  before  the  other 
party  commences.  The  other  party  is  entitled  to  examine  the  witness  not  only 
cross,  or  upon  the  matter  on  which  he  has  been  already  examined,  but  also  in 
chief,  as  it  is  called,  or  as  a  witness  for  himself  on  his  averments  or  case ;  and  after 
this  the  party  first  examining  may  re-examine  in  cross  (see  Act  of  Sederunt  10th 
July  1839,  sec.  78).  To  resume  examinations  on  each  side  is  to  be  deprecated,  and 
ought  to  be  checked.  In  the  case  3d  March  1846,  Lockyer  v,  Sinclair,  the  Court, 
by  special  interlocutor,  declared  it  to  be  the  duty  of  a  commissioner  "  to  preserve 
the  character  of  the  records  of  Court,  by  excluding  impertinent  and  offensive 
matter  wholly  irrelevant  to  the  cause — to  protect  the  witnesses 'from  intimidation 
and  insult — to  prevent  judicial  examinations  being  made  the  source  of  grievous 
oppression,  and  firmly  to  check  all  attempts  to  protract  the  examinations,  in  point 
of  time,  to  an  extent  which  forms  a  great  abuse,  and  a  most  severe  burden  in  point 
of  expense."  In  the  same  case  the  Court  reprobated  the  practice  of  repeating 
protests  for  leave  to  prove  the  contrary,  recorded  after  every  answer  unsatisfactory 
to  the  protestor.  *'  It  is  just  another  way  of  telling  the  witness  on  oath,  tliat  she 
has  perjured  herself.  It  is  quite  out  of  form.  A  general  protest  (for  reprobators), 
at  the  end  of  the  witness's  examination,  is  quite  enough."  Per  Lords  Justice- Clerk, 
Medwyn,  and  Moncreiff.  The  commissioner  himself,  rather  than  the  clerk,  at  the 
close,  ought  slowly  and  distinctly  to  read  over  the  deposition  to  the  witness.  The 
reading  is  essential  to  its  validity,  as  otherwise  it  would  not  support  an  indictment 
for  perjury,  the  accuracy  then  depending  on  the  clerk,  who  may  have  committed  an 
unintentional  but  serious  error.  The  commissioner  will  thus  the  better  notice  all 
mistakes,  and  see  them  properly  corrected  and  authenticated.  The  witness,  as 
well  as  the  commissioner  and  clerk,  must  subscribe  every  page,  and  all  additions 
on  the  margins  as  well  as  docquets  on  all  writings  produced.  The  commissioner 
should  add  J.  P.  or  Com',  to  his  8ignatiu*e,  although  the  omission  is  not  fatal. 
Where  objections  are  stated  to  a  witness  being  received,  or  to  any  question,  the 
objections  and  answers  must  be  taken  down  shortly ;  and  it  is  as  well  to  do  so  on 
separate  paper.  The  witness  ought  to  be  withdrawn  during  all  such  discussions, 
and  ought  not  to  be  informed  of  the  debate  or  decision.  The  commissioner  may 
decide  on  the  objection,  but  the  party  has  an  appeal  to  the  Court ;  in  which  case 
the  deposition  of  the  objected  witness,  or  the  answer  to  the  objected  question,  ought 
to  be  written  on  separate  paper,  and  put  under  sealed  covers,  to  abide  the  decision 
of  the  Coiurt.  Where  the  objection  is  repelled,  and  an  appeal  taken,  this  appears 
imperative ;  but  where  the  objection  is  sustained,  and  appears  to  the  commissioner 
to  be  very  obviously  well  founded,  it  is  a  matter  of  discretion  in  him  whether  he 
ought  to  take  the  objected  matter  at  all,  until  the  Court  have  decided  to  the  con- 
tnuy  of  his  deliverance.  It  is  preferable  to  admit  witnesses,  questions,  and  produc- 
tion of  writings,  than  to  refuse  them ;  because,  if  the  refhsal  be  afterwards  found 
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wronfi^,  a  re-ezambation  becomes  necessar^r,  but  death  or  emigration,  may  prevent 
or  delay  sucb  ;  whereas,  in  the  other  way,  little  harm  is  done,  save  some  little  waste 
of  time  and  expense.  Unless,  therefore,  the  inquiry  is  obviously  away  from  the 
case,  it  is  the  wisest  course  to  receive  evidence  under  objection,  and  send  it  to  the 
Court.  It  ought  to  be  recollected  that  the  commissioner  is  not  judge  of  the  effttt^ 
but  only  of  the  competency  of  the  evidence ;  and  that  the  effect  of  any  part  of  the 
proof  may  not  be  fully  seen  until  taken  in  connection  with  the  whole,  and  that  a 
party  has  the  right  to  manage  his  own  case,  and  lead  his  evidence  in  his  own  way, 
and  18  not  to  be  dictated  to  as  to  the  proper  course  of  leading  his  proof,  as  it  may 
appear  to  others  ignorant  of  all  its  bearings.  Where  the  commissioner  is  not 
qualified  to  judge  on  legal  points,  in  cases  of  objections,  his  preferable  mode  is  to 
make  avizandum  with  tlie  objection  to  the  Court,  in  which  case  the  objected  matter 
ought  to  be  taken  and  placed  under  seal.  According  to  the  usual  style  of  the 
commission,  the  commissioner  is  required  to  place  the  whole  proof  under  seal,  and 
to  transmit  it  to  the  Clerk  (»f  Session  ;  but  in  practice  this  is  seldom  or  never  done. 
The  proof  is  given  to  the  agent  who  presented  the  commission  ;  but  if  it  be  insisted 
on,  and  there  appear  to  the  commissioner  good  reasons  for  this  precaution,  he  will 
be  authorized  to  adopt  the  measure  of  stating  it.  The  clerk  has  a  lien  over  the 
proof  for  pa}'ment  of  his  own  and  the  commissioner's  fees.  The  latter  is  not  fixed 
by  any  r^ulation,  but  is  well  understood  in  practice.  The  clerk's  fees  are  regu-» 
lated  by  the  table  of  fees  for  professional  writings.  The  agent  is  personally  liable 
in  the  fees  (4th  July  1851,  M'Lachlan,  23  Jur.  611).  The  following  is  the  usual 
style  for  the  preamble  and  conclusion  of  a  report  of  a  proof  under  an  act  and  com- 
mission from  the  Court  of  Session.  In  inferior  courts  the  preamble  is  seldom  so 
very  formal : — 

Preamble  to  a  Court  of  Session  proof  taken  on  Commission, 

At  the         day  of  Eighteen  hundred  and         years  ;— 

There  was  produced  to  A.  B.,  Esquire,  one  of  her  Majesty's  justices  of  the 
peace  for  the  county  of  ,  an  act  and  commission  (or  certified  copy  in- 

terlocutor) dated  the  day  of  Eighteen  hundred  and  years,  from 
the  Lord  C.  Ordinary,  on  the  Summons  (or  Petition)  and  action  depending 
before  the  Lords  of  Council  and  Session  at  the  instance  of  D.  E.,  pursuer, 
against  G.  H.,  defender,  whereby  inter  alia  commission  is  granted  to  the 
said  commissioner  to  take  the  oaths  and  examinations  of  witnesses  for  the 
said  pursuer  (or  defender)  ;  of  which  commission  the  said  A.  B.  accepted, 
and  made  choice  of  J.  K.  to  be  his  clerk,  who  also  accepted,  and  gave  his 
oath,  defideli^  as  use  is. 

Thereafter  compeared  the  pursuer  personally  (if  such  be  the  case)^  and  by 
L.  M.  his  agent;  as  also  the  defender  personally  {if  present)^  and  by  N.  O. 
his  agent. 

Note, — ^When  the  opposite  party  does  not  attend,  let  it  be  noticed  thus: — 

The  agent  for  the  pursuer  (or  defender)  produced  certificate  of  due  intima- 
tion of  this  diet  to  the  opposite  party  {or  agent\  but  he  failed  to  attend. 

The  agent  for  reported  diligence  executed  against  witnesses, 

who  being  called — compeared — 

J.  F.,  residing  at  ,  aged  ,   who  being  solemnly  sworn, 

depones. 

Docquet  at  the  end  (f  proof  when  concluded. 

Place  and  date. 
What  is  contained  on  this  and  the  preceding  pages,  is  the  Keport 

of  the  Commission  mentioned  on  the  first  page  hereof. 

Humbly  reported  by  A.  B.,  ComT. 

C.  D.,  Clerk. 
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Where  witnesses  or  havers  are  absent,  let  the  following  entry  be  made  : — 

The  pursuer's  agent  produced  execution  against  the  following  witnesses, 
citing  them  to  appear  at  this  time  and  place  ;  and  who  being  severally  called, 
fidled  to  appear,  namely  (state  the  particuliu:  names  and  designations). 

ACT  OF  GOD,  an  accident  occnning  without  the  intervention  of  man,  such  as 
loss  by  storms  and  fire. 

ACT  OF  GRACE.  Such  is  the  name  given  to  the  Scotch  act  1696,  c.  32, 
passed  for  the  relief  of  royal  burghs  from  the  burden  of  alimenting  civil  prisoners, 
and  which  in  future  was'  thereby  imposed  on  the  incarcerating  creditor.  The 
act  has  been  greatly  improved  by  the  statute  6  Geo.  IV.  c.  62,  1825.  The 
debtor  must  be  actually  in  prison,  and  he  cannot  apply  for  aliment  when  at 
large  on  a  sick  bill. — ^9th  June  1821,  M*Laine.  He  is  entitled  to  aliment  if 
it  be  a  civil  pecuniary  debt,  although  its  origin  was  in  a  delict,  as  damages 
for  assault;  but  not  where  it  is  for  a  fine  as  punishment,  in  which  case  he  is 
supported  on  the  prison  dietary.  He  has,  however,  been  found  entitled  to  its 
benefit  on  imprisonment  for  non-pajment  of  a  penalty  for  contravention  of  the 
Balmon-fishing  Act. — 16th  January  1837>  Robertson.  He  is  not  entitled  to  the 
benefit  where  imprisoned  to  compel  performance  of  a  fact  under  his  own  power, 
such  as  to  subscribe  a  deed,  or  deliver  an  article  in  his  own  possession.  But  a 
decree  to  find  caution  is  not  a  fact  within  his  own  power,  especially  if  he  swears  he 
cannot  find  caution. — 11th  July  1818,  Edwards.  As  the  law  now  stands,  ten  shil- 
lings must  be  consigned  with  the  keeper  of  the  prison  with  every  civil  prisoner,  in 
security  of  the  aliment.  The  debtor  may  now  make  his  application  either  to  the 
magistrates  of  the  burgh  or  to  the  sheriff  of  the  county,  or  his  substitute. — (Prison's 
Amendment  Act,  1844,  7  and  8  Vict.  c.  34,  s.  13).  He  must  make  oath  that  he 
cannot  support  himself  in  prison.  By  Act  of  Sederunt  for  Biu*gh  Courts,  1st  Jan. 
1826  (and  which  may  now  be  held  to  rule  in  sheriff-courts),  it  is  provided  that  the 
creditor  or  his  agent  shall  be  allowed  to  be  present  when  the  debtor  makes  oath  ; 
and  where  it  can  be  conveniently  done,  notice  may  be  appointed  to  be  given  to  the 
creditor  or  his  agent,  of  the  day  and  hour  when  the  debtor  is  to  depone ;  and  they 
may  put  all  pertinent  interrogatories  to  the  debtor  "  regarding  his  ability  to  aliment 
himself  in  prison."  No  greater  latitude  of  examination  should  be  allowed.  In- 
quiries into  previous  transactions  are  reserved  for  the  process  of  Cessio. — 18th  Jan- 
uary 1823,  Forman — 9th  Jime  1824,  Hogg.  If  allowed  the  benefit  of  the  Act  upon 
the  oath,  no  reclaiming  petition  is  competent,  but  the  creditor  may  w^ithin  fourteen 
days  lodge  a  condescendence  of  facts  relevant,  for  authorizing  the  Court  to  recall 
the  award  of  aliment,  but  which  in  the  mean  time  must  be  paid  to  the  prisoner. 
The  condescendence  is  answered,  and  the  further  procedure  is  as  in  other  summary 
processes.  The  amoimt  of  aliment  is  at  the  discretion  of  the  Court,  but  ought  to 
DO  a  uniform  rate.  An  advocation  is  competent  to  the  Court  of  Session.  When 
required,  the  debtor  must  grant  a  disposition  omnium  bonorum  to  the  incarcerator, 
at  his  expense,  for  behoof  of  all  his  creditors,  and  which  is  exempted  from  stamp- 
duty,  if  granted  expressly  under  the  act,  and  not  extrajudicially,  although  under 
the  threat  of  immediate  imprisonment. — 23d  February  1837,  Rae.  If  required  in 
writing,  and  refusing  to  grant  such  conveyance,  he  is  not  entitled  to  aliment  during 
the  time  he  shall  persist  in  such  refusal. — 29th  January  1836,  Johnston.  Where 
the  prisoner  is  refused  aliment,  or  does  not  apply  within  thirty  days,  the  consigned 
money  is  retiumed,  and  on  liberation,  the  part  thereof  not  exhausted  by  an  award. 
On  the  aliment  being  awarded,  payment  commences  immediately,  and  by  the  act 
draws  back  to  the  date  of  imprisonment  (though  from  the  date  of  application 
would  appear  more  reasonable),  and  notice  is  given  to  the  creditor  of  the  order, 
and  to  supply  further  aliment.  Notice  still  appears  necessary,  though  he  or  his 
agent  be  present  at  the  oath  and  award.  If  the  aliment  is  exhausted,  and  so  cer- 
tified by  the  keeper,  a  warrant  is  granted  for  liberation,  and  no  further  notice  is 
necessary  to  the  incarcerator.  The  debtor  may  be  reincarcerated  imder  the  same 
diligence,  but  this  cannot  be  done  oppressively ;  and  there  ought  to  be  some  change  of 
circumstances  in  the  debtor. — 11th  March  1836,  Crawford.  Justices  of  Peace  have 
no  jurisdiction  in  this  matt^. 
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ACTS  OF  PARLIAMENT.  The  Scotch  Acts  were  originally  proclaimed 
throvighoiit  the  kingdom.  But,  by  1681,  c.  128,  proclamation  at  the  Market-cross 
of  Edinburgh  was  dedared  sufficient.  British  statutes,  because  that  the  people  are 
held  to  be  present  by  their  representatives,  require  no  promulgation,  and  unless 
otherwise  provided  for,  they  become  law  from  the  date  of  their  indorsement  by  the 
C^rk  of  Parliament  (33  Geo.  III.  c.  13,  1793).  Difficult  questions  have  occurred 
as  to  whether  certain  statutes  apply  to  Scotland.  The  general  rule  is,  that  being 
passed  by  the  British  Parliament,  all  are  British  statutes,  unless  some  portion  of  the 
United  Kingdom  be  expressly  excluded,  or  the  act  be  declared  to  apply  only  to  a 
certain  portion,  or  firom  Uie  locality  described  in  the  enactment,  or  the  specific  nature 
of  the  provisions,  it  appears  that  it  obviously  was  meant  to  apply  to  one  country,  or 
to  exclude  another.  See  an  instructive  example  of  this  under  the  article  Appeal  to 
CireuU,  There  have  been  instances  of  acts  being  put  down  by  eminent  lawyers  as 
limited  in  their  operation,  but  afterwards  found  by  the  courts  of  law  to  the  contrary. 
See  Taifs  Justice^  p.  5,  where  that  eminent  and  most  accurate  writer  states  that  the 
Acts  6  Geo.  III.  c.  25  ;  4  Qeo.  IV.  c.  29 ;  and  4  Geo.  IV.  c.  34,  with  reference  to 
servants,  do  not  extend  to  Scotland, — a  plea  not  so  much  as  hazarded  in  the  numer- 
ous cases  of  appeal  from  convictions  thereon.  There  is  also  an  instance  of  a  statute 
(the  Apportionment  Act)  found  applicable  to  Scotland,  many  years  after  it  had  be- 
come law,  and  after  much  money  had  passed  contrary  to  its  provisions  (7th  March 
1844,  Fordyce  v.  Bridges ;  affirmed  23d  Dec.  1847).  All  the  statutes  of  the  same 
session  are  considered  as  one  statute,  but  divided  into  chapters.  As  this  led  to  ques- 
tions as  to  the  commencement  of  separate  acts,  it  was  ordered  (33  Geo.  III.  c.  13, 
1793)  that  the  Clerk  of  Parliament  should  indorse  on  every  writ  or  act  the  day  it 
received  the  royal  assent ;  and  from  that  date,  unless  it  was  provided  otherwise,  its 
operation  is  held  to  be^in.  By  13  Vict.  c.  21,  1850,  it  is  provided  that  all  future 
acts  shall  be  divided  into  sections  without  introductory  words ;  that  reference  to 
former  acts  shall  be  made  merely  by  citing  the  year  of  tne  reign,  with  chapter  and 
section,  without  the  title ;  that  the  usual  rule  of  interpretation  of  words  shall  be 
held  repeated  in  every  act ;  that  the  repeal  of  an  act  repealing  a  prior  one  shall  not 
revive  that  first  act,  unless  so  enacted  and  repealed  provisions  to  remain  in  force 
until  new  provisions  come  into  operation ;  and  every  act  to  be  deemed  a  public  act 
unless  the  contrary  be  declared.  This  statute  introduces  a  great  improvement  in 
legislation.  The  clause  of  interpretation  is  in  the  following  words,  held  as  repeated 
in  all  subsequent  acts : — 

'^  In  all  acts,  words  importing  the  masculine  gender  shall  be  deemed  and 
taken  to  include  females,  and  the  singular  to  include  the  plural,  and  the 
plural  the  singular,  unless  the  contrary  as  to  gender  or  number  is  expressly 
provided  ;  and  the  word  *  month,'  to  mean  calendar  month  unless  words  be 
added  showing  lunar  month  to  be  intended ;  and  *  county'  shall  be  held  to 
mean  also  county  of  a  town  or  of  a  city,  unless  such  extended  meaning  is 
expressly  excluded  by  words ;  and  the  word  Mand'  shall  include  messuages, 
tenements,  and  hereditaments,  houses,  and  buildings  of  any  tenure,  unless 
where  there  are  words  to  exclude  houses  and  buildings,  or  to  restrict  the 
meaning  to  tenements  of  some  particular  tenure ;  and  the  words  *  oath,' 
'  swear,'  and  *  affidavit,'  shall  include  affirmation,  declaration,  affirming  and 
declaring  in  the  case  of  persons  by  law  allowed  to  declare  or  affirm  instead 
of  swearing." 

For  ndea  of  interpretation  of  Act$  of  Parliament^  see  Statute8. 

ACTS  OF  SEDERUNT  are  made  by  the  Judges  of  the  Court  of  Session,  em- 
powered by  the  Act  1540,  c.  93,  and  so  called  because  made  during  the  sessions  or 
sittings  of  the  Court.  A  quorum  of  nine  judges  is  necessary  to  sanction  these  acts. 
This  pfower  intended  merely  to  regulate  the  fonns  of  process,  has  frequenth  been 
exceeded  so  as  to  declare  what  is  henceforth  to  be  held  law.  The  Act  of  Sederunt, 
14th  Dec.  1756,  introducing  new  grounds  of  irritancy  of  tenants'  leases,  is  an  eminent 
example  of  this.  It  is  the  practice  in  passing  general  statutes  for  Scotland  to  em- 
power the  Court  of  Session  to  pass  Acts  of  Sederunt  to  regulate  the  details  and  forms 
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of  proceeding.  The  Acts  of  Sederunt,  as  collected  by  Mr  Alexander,  form  a  code  of 
€urious  and  interesting  regulations  on  many  matters  beside  the  forms  of  process, — 
such  as  fixing  the  price  of  ale  in  Edinburgh,  1726 — sale  of  bread,  1736  and  1743 — of 
butcher-meat,  1682, 1717,  and  1736 — and  of  fowls,  dressed  and  undressed,  1G69— a 
tax  for  cleaning  the  streets  of  Edinburgh,  imposed  1687  and  1691 — to  prohibit  the 
servants  of  the  Court  "  upon  the  last  day  of  the  session,  from  throwing  pocks,  dust, 
sand,  or  stones  within  the  Session-house  or  Parliament  Gloss,"  under  the  penalty 
of  three  months'  imprisonment,  and  for  ever  debarred  the  house  and  service  there- 
of, 1663. 

ACT  OF  WARDING — The  warrant  issued  by  magistrates  of  royal  burghs  against 
residenters  therein,  for  imprisonment  for  civil  debts  and  obligations.  Until  recently 
this  was  the  only  direct  mode  of  imprisonment  of  debtors  in  Scotland,  but  it  is  now 
extended  to  sheriffs  in  the  form  of  the  fiat  on  an  expired  charge  for  sums  above 
L.8,  6s.  8d.,  and  to  perform  facts.     Ross's  Lectures,  255. 

ACT!  LI  A — Armour — harnessing  for  war.     See  Skene. 

ACTIO  REDHIBITORIA  was  an  action  in  the  civil  law  answering  to  an  action 
of  repetition  of  the  price  on  rejection  of  a  commodity. 

ACTIONS — ^Processes  at  law.  They  are  either  civil  or  criminal.  Civil  actions 
are  diyidedvato  petitory,  where  payment  of  a  debt,  or  performance  of  fact  is  asked ; 
possessory  or  preservative,  to  obtain  and  to  regulate  all  questions  of  possession ; 
penal,  for  punishment  of  offences,  and  recovery  of  penalties  ;  declaratory,  judicially 
to  ascertain  and  declare  disputed  rights.  {This  valuable  form  of  action  is  peculiar 
to  Scotland,  and  its  absence  in  English  law  has  justly  formed  the  subject  of  regret  bv 
English  Judges),  Rescissory,  for  setting  aside  rights,  and  the  evidences  thereof,  such 
are  reductions ;  accessory,  being  supplementary  to  original  actions,  such  as  waken- 
in|;8,  transferences ;  supplementary,  to  introduce  new  parties  or  new  demands  into  an 
original  action.  CivU  actions  are  also  divided  into  ordinary,  which  proceed  on  sum- 
monses, and  only  on  the  fixed  Court  days  ;  and  summary,  which  commence  by  peti- 
tions or  complaints,  and  are  proceeded  with  on  any  la\^'ful  day,  even  in  the  time  of 
vacation  of  the  ordinary  Courts.  A II  actions  before  the  Justices  partake  of  the  nature 
of  summary  procedure,  and  are  mostly  regulated  by  special  statutes,  the  provisions  of 
which,  as  to  form,  must  be  closely  followed. 

ACTOR  AND  ALTER  (abbreviated  thus— Act  Alt.),  the  former  denotes  the 
counsel  or  agent  for  a  pursuer  ;  the  latter,  the  counsel  or  agent  for  a  defender. 

ADHERENCE,  ACTION  OF— A  preliminary  action,  preparatory  to  that  of 
divorce,  on  the  head  of  desertion,  which  latter,  under  the  act  1573,  c.  55,  may  be 
raised  in  the  Court  of  Session  (coming  in  place  of  the  Commissaries  of  Edinburgh), 
after ^»r  years'  malicious  or  wilful  absence  of  one  of  the  spouses.  The  action  of 
adherence  could  only  be  instituted  in  the  Sheriff  Court  (coming  in  place  of  the  in- 
ferior Commissary),  unless  the  defender  was  abroad,  when  it  might  be  instituted  in 
the  Court  of  Session  ;  1  Will.  IV.  c.  69  ;  6  and  7  Will.  IV.  c.  41 ;  but,  by  the  recent 
statute  13  and  14  Vict.  c.  36,  s.  16  (1850),  actions  of  adherence  and  all  other  con- 
sistorial  actions  are  made  competent  in  the  Court  of  Session.  The  preliminary 
action  may  be  raised  after  one  year's  desertion,  and  the  wife  may  introduce  a  con- 
dnsion  for  aliment.  Ersk.  B.  i. ;  T.  6,  s.  44.  See  Eraser  on  Personal  Relations, 
vol.  i. 

ADJOURNAL,  BOOKS  OF— The  name  given  to  the  Records  of  the  Court  of 
Justiciary. — 2  Hume,  21. 

ADJOURNMENT — The  minute  of  adjournment  of  cases  ought  to  be  subscribed 
by  the  quorum  of  justices  in  petty  sessions,  and  by  the  chairman  in  quarter-sessions, 
and  ought,  in  criminal  cases,  to  be  made  to  a  day  certain,  and  not  to  a  blank  or 
future  day  not  mentioned — 22d  Jan.  1840,  Malonie  (Justiciary).  In  jury  cases  there 
can  be  no  adjournment,  except  in  cases  of  prolonged  trials,  when  the  diet  is  con- 
tinued from  day  to  day,  and  the  jury  kept  imder  charge  of  the  officers  of  Court. 
Ersk.  B.  iv. ;  T.  4,  s.  90.— 2  Hume,  263. 

ADJUDICATION  FOR  DEBT  is  the  mode  of  attaching  heritages  for  tha  pro- 
prietor's debt.  It  is  peculiar  to  the  Court  of  Session,  except  when  directed  against 
the  heritage  of  a  deceased  debtor  (contra  hcsreditatem  jacentetn),  which  might  be 
carried  through  in  the  Sheriff  Court.  But  since  the  act,  10  and  11  Vic.  c.  48,  abo- 
lishing separate  changes,  such  actions  in  the  Sheriff  Courts  appear  to  be  doubtful. 
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This  dOigeDce  is  chieflj  regulated  bj  the  Act  1672,  c.  19.  The  diligrence  operates 
onlj  as  a  security  for  a  time,  and  is  oi>en  to  redemption  within  ten  years,  called  the 
Uffol;  2d  March  1849,  Bogle;  21  Jur.  319;  affirmed  22  Jur.  403.  The  right  of 
redemption  is  only  properly  foreclosed  by  a  decree  of  declarator  of  expiry  of  the 
kgal  in  the  Court  of  Session,  or  fortt/  years'  possessii)n  on  a  charter  of  adjudication 
and  infeftment.  There  are  adjudications  in  seciirity  of  contingent,  future,  and  un- 
certain debts,  which  are  not  foreclosed  by  the  expiry  of  the  legal,  and  therefore 
may  be  redeemed  at  any  time.  There  is  also  an  adjudication  (in  implement)  to 
complete  an  imperfect  title  to  property,  and  which  is  competent  only  in  the  Court 
of  Session,  and  which  is  not  subject  to  the  running  of  the  h'jal  to  render  it  effectoal. 
ADJUSTMENT,  in  the  law  of  insurance,  is  fixing  the  amount  of  loss  and  propor- 
tion to  be  paid  by  the  underwriters.     BelPs  Com.  i.  613. 

ADMINICLE — A  written  article  of  evidence.  Such  is  absolutely  necessary 
to  support  an  action  to  prove  the  tenor  of  a  lost  deed  or  writing.  Ersk.  B.  iv. ; 
T.  1.  s.  65. 

ADMINISTERING  DRUGS.  The  administering  of  drugs  to  produce  stupefac- 
tion maliciously,  for  the  commission  of  any  crime,  is  a  relevant  charge.  Tliree 
persons  were  transported  for  seven  years  for  administering  drugs  and  causing  stupe- 
faction, to  enable  them  to  commit  theft,  though  acquitted  from  the  theft.  22d  Dec. 
1828  ;  Wilsons. 

ADMINISTRATOR,  in  England,  is  nearly  analogous  to  an  executor-dative  in 
Scotland  named  in  default  of  nomination  of  executors  by  Uie  deceased. 

ADMINISTRATOR-IN-LAW— The  office  held  by  the  father  of  a  minor,  resid- 
ing in  family  with  him.  lie  prosecutes,  in  his  sole  name,  the  same  as  a  tutor  for  a 
pupil,  and  as  a  consenter,  like  as  a  curator,  for  the  minor  above  pupillarity,  and  he 
excludes  all  other  guardians,  except  trustees  named  by  third  parties  on  separate 
estate.  He  has  the  ciwatory  of  the  property,  even  though  he  may  not  have  the 
power  over  the  person  of  a  child  forisfamiliated.  But  the  Court  of  Session  may  re- 
quire security,  on  cause  shown. 

ADMIRALTY.  The  Court  of  Admiralty  was  constituted  and  regulated  by  Acts 
1609,  c.  15 ;  1681,  c.  16  ;  6  Anne,  c.  7,  s.  19 ;  1  and  2  Geo.  IV.  c.  39,  and  was  abo- 
lished by  statute  1  William  IV.  c.  69  (1830).  The  jurisdiction  was  transferred  to 
the  Court  of  Session  and  bhefiffs,  in  the  same  manner  as  in  ordinary  civil  actions,  so 
that  a  maritime  action  may  be  brought  in  either  for  sums  above  L.25,  but  only  in 
Sheriff  Courts  for  sums  below  that  amount.  In  purely  maritime  cases,  both  parties 
were  bound  to  find  caution  to  each  other;  but  in  Sheriff  Courts  this  is  only  exigible 
where  the  parties  are  not  domiciled  in  Scotland ;  1  and  2  Vic.  c.  119  (1838).  And  by 
tke  recent  act  (13  and  14  Vic.  c.  36,  s.  24,  1850)  such  caution  is  entirely  abolished  in 
cases  before  the  Court  of  Session.  But  foreigners,  either  pursuer  or  defender,  will 
still  have  to  sist  a  mandatory  who  may  be  liable  for  costs.  In  England  the 
Admiralty  Court  exists  as  a  separate  tribunal,  regulated  by  28  Henry,  c.  15  (a.d. 
1536) ;  15  Rich.  II.  c.  3  ;  7  and  8  Geo.  IV.  c.  65  ;  5  and  6  Will.  IV.  c.  76,  s.  108  ;  3 
and  4  Vic.  c.  65  and  66. — 1  Ilume,  483.     See  Merchant-Seamen, 

ADPROMISOR,  in  Roman  law,  was  the  name  of  the  cautioner  or  surety  who 
bound  himself  by  a  separate  engagement. 

ADULTERY.  Notour  adultery  was  a  capital  offence,  with  escheat  {forfeiture) 
of  movables;  1551,  c.  20;  1563,  c.  74.  But  these  statutes  are  in  desuetude,  and 
the  offence  only  warrants  the  civil  action  of  divorce  or  damages.  By  the  Act  1600, 
c.  20,  a  marriage  between  the  divorced  party  and  the  piiramour  is  prohibited  and 
declared  null.  But  this  statute  is  likewise  supposed  to  be  in  desuetude;  FrcLser^a 
Personal  Relations.  A  husband  slaying  an  adulterer  in  the  act  is,  both  by  the  law 
of  England  and  Scotland^  chargeable  only  with  culpable  homicide ;  but  if  after  an 
interval,  it  is  murder. 

AD  VITAM  AUT  CULPAM  denotes  the  holding  of  an  office,  not  for  a  certain 
term  of  years,  but  until  death  or  delinquency  (qttamdiu  se  bene  gesserit),  so  long  as 
the  party  conducts  himself  well. 

ADVOCATE,  LORD,  is  the  cliief  crown  lawyer  in  Scotland,  analogous  to  the 
Attorney-General  in  England,  and  is  the  public  prosecutor,  and,  as  such,  has  the 
nomination  of  deputes ;  and  he  exercises  a  superintending  power  over  all  prosecutors 
in  Inferior  Courts,  and  the  general  administration  of  criminal  justice.     His  manifold 
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duties  render  him,  in  point  of  fact,  the  Secretary  of  State  for  Scotland ;  and  before 
the  Union  he  had  a  seat  ex  ojfieio  in  Parliament.  He  is  first  noticed  in  the  Statute 
Book  in  the  Act  1587,  c.  77.  He  can  prosecute,  independently  of  the  private  party, 
in  any  court,  superior  or  inferior ;  but  he  cannot  be  compelled  to  prosecute,  or  even 
to  give  his  instance,  but  is  bound  to  give  his  concourse  to  a  relevant  prosecution  at 
the  instance  of  the  private  party  (and  which  is  essential),  or  assign  sufficient  reasons 
to  the  Supreme  Court  for  remsing  such  concourse.  The  Lord  Advocate  and  his 
deputes  have  power  to  pass  from  or  restrict  a  charge,  or  restrict  the  pains  to  an 
arbitrary  punishment,  so  as  to  avoid  the  capital  sentence  which  would  otherwise 
follow  on  a  conviction.  He  is  not  bound  to  give  the  oath  of  calumny,  or  to  find 
caution  f  to  both  of  which  a  private  prosecutor  is  subject),  nor  is  he  subject  to  an 
award  of  costs  which  a  fiscal  is  liable  to  in  cases  of  gross  irregularity.  The  prose- 
cutions at  the  instance  of  the  Lord  Advocate  do  not  fall  by  his  death  or  removal 
from  office. — 2  Hume,  118. 

ADVOCATES,  together  with  the  Society  of  Writers  or  Clerks  to  the  Signet 

g^S.)  and  Solicitors  before  the  Supreme  Court  (S.S.C),  are  Members  of  the 
Uege  of  Justice,  of  which  the  Judges  of  the  Court  of  Session  are  Senators. 
Advocates  are  entitled  to  plead  before  any  Court  in  the  kingdom.  The  practi- 
tioners before  the  local  courts  at  Aberdeen  have  the  same  appellation,  under  a  Royal 
charter. 

ADVOCATION,  nearly  answering  to  the  English  writ  of  Certiorari^-one  of  the 
modes  whereby  the  Coiurts  of  Session  and  Justiciai7  call  up  and  review  the  proceed- 
ings of  Inferior  Courts.  With  some  few  exceptions,  regulated  by  statute  50  Geo. 
III.  c.  112  (1810),  and  16  and  17  Vic  c.  80,  s.  24  (1853),  the  judgment  must  be 
final  before  advocation  can  be  allowed. 

AFFIDAVITS  form  an  important  branch  of  the  duties  of  a  justice,  and  as  an 
act  of  voluntary  jurisdiction,  may  be  taken  outwith  his  county— 1st  March  1828, 
Tumbull,  where  a  justice  of  Renfrewshire  took  an  affidavit  in  Lanarkshire,  under  the 
Bankrupt  Act ;  and  it  has  been  decided  that  a  Scotch  justice  may  take  an  affidavit  in 
Enfflana  with  reference  to  the  Entail  Amendment  Act,  and  from  analogy,  perhaps, 
in  Si  other  cases  where  statute  does  not  provide  the  contrary ;  12th  June  1852,  Kerr. 
24  Jur.  520.  An  affidavit  is  in  writing,  and  the  magistrate  ought  to  see  the 
blanks  properly  filled  up  with  the  date,  and  place,  and  name  of  the  magistrate.  This 
part  of  the  affidavit  is  called  the  jurat.  In  England,  it  is  always  at  the  close;  in 
Scotland,  at  the  top  of  the  paper.  Every  page  ought  to  be  subscribed  both  by  the 
party  swearing  and  the  justice,  and  any  writings  referred  to  by  a  docquet  indorsed 
thereon.  Figures  and  abbreviations  should  be  avoided,  as  well  as  all  erasures,  scorings, 
and  interlineations ;  and  if  there  be  an^r  such,  the  justice  ought  to  certify  them  y 
existing  at  the  time  of  swearing,  by  his  initials,  on  the  margin  opposite  the  place,  ot 
still  better,  by  a  full  declaration  at  the  close.  An  affidavit  ought  to  be  introduced 
with  the  words,  '*  who  being  solemnly  sworn,  depones,"  concluding  with  the  words, 
^all  which  is  truth,  as  the  deponent,  or  as,  I,  shall  answer  to  God."  Without  some 
such  words,  the  oath  would  not  support  an  indictment  for  perjurv.  In  cases  of 
affidavits  under  the  Bankrupt  and  Sequestration  Acts,  an  objection  that  the  justice's 
name  was  left  blank,  and  the  place  of  swearing  altered,  was  repelled ;  24  th  Nov. 
1843,  Glen ;  but  that  the  date  was  left  blank  was  sustained,  Feb.  1847,  Couper. 
A  marginal  note,  unsubscribed,  was  held  no  part  of  an  affidavit ;  7th  March  1829, 
Mackersey;  27th  June  1848,  Miller.  The  filling  up  of  immaterial  blanks  in 
printed  affidavits,  where  the  intention  and  meaning  were  otherwise  clear,  was  held 
not  fatal,  11th  March  1848,  Taylor;  9th  March  1830,  Hair.  Where  the  amount 
of  the  debt  was  written  on  an  erasure,  the  affidavit  was  held  bad ;  17th  Dec.  1846, 
White.  So  in  England  the  rule  is,  *<  that  an  affidavit  so  fVamed  that  perjury  could 
not  be  assigned  thereon,  is  a  defect  not  to  be  cured  by  waiver."  Where  the  mean- 
ing is  plain  and  clear,  mere  ungrammatical  construction  will  not  vitiate,  but  it  is 
otherwise  if  left  doubtful.  The  affidavit  must  show  the  day  and  the  month  ;  but  an 
omission  of  the  place  has,  in  England,  been  held  not  fatal.  Bv  the  Act  16  and  17  Vic. 
c.  5,  8.  67,  an  amendment  of  affidavit  in  sequestrations  is  allowed,  but  such  amend- 
ment must  be  on  oath  and  not  by  letter — *'  It  must  be  such,  that  if  a  party  had  sworn 
falsely,  the  creditors  might  inuct  for  perjury." — Per  Lord  Ivory,  17th  Dec.  1853, 
Gibson  v.  Straton.    The  following  parties  are  exempt  from  swearing,  and  afllrma* 
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tioos  or  dedaimtions  are  received  from  them  in  cases  where  o:tths  nre  received  from 
«tberi:— i-1.  Quakers;  2.  Moravians;  and  3.  SepHrati^ts,  in  whiiOi cases  t)u>  nf!itlavit 
mast  bear  that  the  deponent  bcin^  one  of  the  people  oallfd  (jiuikors  (or  one  <if  the 
persnasioD  ofthe  people  called  Quakers,  or  of  tlic  I'liiti'd  Hrctliron  cnllod  Monivians, 
Off  the  ea»€  tnkay  be),  ''do  solemnly,  sincerely,  and  truly  tiechirc  and  utKmi.*'  Sepnra- 
tii^  add,  '*in  the  presence  of  Almighty  GihI."  Such  uffirniations  support  an  indict- 
ment for  perjury.     The  privilege  was  first  allowe<l  to  (Quakers  by  7  and  N  \Vm. 

III.  c.  34,  extended  to  cnminal  cases  by  0  (rcit.  IV.  c.  :VJ  ;  sec  aUn  3  and  4  Wni. 

IV.  c.  49  (Quakers),  and  c.  82  (Separatists),  and  (both)  I  and  2  Vict.  c.  77  (1S3H). 
See  Oat^. 

AFFINITY — arisingrfrom  the  marriage  between  each  K|K>use  and  the  blood  rela- 
tions ofthe  other;  there  is  no  affinity  between  the  relations  theuibclves. — Flrsk.  B. 
i.  •  T.  4. 1.  8. 

'aFFIRMAXTI  INCOIBIT  PUOBATIfX— a  maxim  implying  that  the  burden 
of  proof  rests  on  the  party  affirminji^,  not  on  him  d(>nving. 

AFFIRMATION.  By  statute  5  and  (J  Will.  IV.  V.  i\-2  (183,'),  rei)oaling  .1  Will. 
IV.  c.  8,  oaths  are  abolished,  and  declarations  substi luted  in  the  following  matters: — 
lA  Government  revenue;  2<2,  Universities  and  botlies  cor|)orate;  3//,  Church- 
wardens; 4fA,  Turnpike  trusts;  5M,  On  taking  out  patents;  Ctth,  Under  tlie  Pawn- 
brokers'  Act ;  7th,  Transfer  of  slock  in  public  funds :  8/A,  Becovery  of  debts  in 
colonies  ;  9th,  In  proof  of  execution  of  wills  or  co<licils :  10///,  Suits  in  behalf  of 
the  (}rown.  The  taking  of  false  declarations  is  diTlared  a  misdemeanour,  and  to 
incur  the  same  penalties  as  the  taking  of  any  oath,  for  which  it  is  substituted.  It 
is  declared  (sec.  13)  to  be  illegal  **  for  any  justice  or  other  penum  to  admini.ster  any 
oath,  affidavit,  or  solemn  aftirmation,  toucJiing  any  matter  or  thing  whereof  sucn 
justice  or  other  person  hath  not  jurisdiction  or  cognizance  by  some  statnte  in  force 
at  the  time."  But  there  is  exempted  "  any  matter  or  thing  touching  the  preserva- 
tion of  the  peace,  or  the  prosecution,  trial,  or  punishment  of  otfences,  or  touching 
proceedings  before  either  House  of  Parliament,  or  any  ccmmiittee  thereof;  or  re- 
qnired  by  the  laws  of  any  foreign  country  to  give  validity  to  instniments  to  be  used 
there."  And  oaths  are  still  to  be  taken  (.sec.  7),  in  •*any  judicial  proceeding  in 
eourts  of  justice,  and  in  any  proceeding  for  or  by  way  of  summary  conviction  before 
any  justice."  There  is  no  penalty  imposed  for  taking  an  oath,  where  a  declaration 
is  substituted,  nor  for  takmg  oaths  or  declarations  in  cases  forbidden ;  but  it  will 
be  sufficient  to  prevent  a  justice  so  acting  that  the  i)ractice  has  thus  bi.'cn  de- 
clared illegal.  In  England,  it  has  been  held  punishable.  Chitty's  Burn*s  Ju.stice. 
Oaths.  The  following  is  the  form  of  the  declaration  introduced  by  the  Act  5  and  6 
Wm.  IV.  c.  62  :— 

**  I,  A.  B.,  do  solemnly  and  sincerely  declare,  That,  etc.,  etc. ;  And  1 
make  this  solemn  declaration,  conscientiously  believing  the  same  to  be  true ; 
and  by  virtue  of  the  provisions  of  an  Act  made  and  passed  in  the  fifth  and 
sixth  year  of  the  reign  of  King  William  the  Fourth,  entitulcd,  An  Act  to 
repeal  an  Act  of  the  present  Session  of  Parliament,  entitulcd,  An  Act  for  the 
more  Effectual  Abolition  of  Oaths  and  Aflinnations,  taken  and  made  in 
Tarioas  departments  of  the  State,  and  to  substitute  Declarations  in  lieu 
thereof;  and  for  the  more  entire  suppression  of  voluntary  and  extrajudicial 
oaths  and  affidavits,  and  to  make  other  provisions  for  the  abolition  of  un- 
oecessarj  oaths. " 

Ncle. — Under  the  Act  13th  Vict.  c.  21  (1850),  it  seems  now  sufficient  to  refer  to 

the  Act  as  <<  the  fifth  and  sixth  of  William  IV.  chapter  G2,"  without  adding 

the  lengthened  title  as  above. 

AFFRAY  is  an  offence  to  the  terror  of  the  king's  subjects ;  so  called,  says 
liord  Ck>ke,  because  it  affrightcth,  or  maketh  men  atlraid  (from  Efrayer  to 
af right).  An  assault  which  is  not  to  the  public  alarm,  is  not  an  affray.  All 
nolenoe  not  amounting  to  felony,  is  an  affray,  but  not  mere  words,  however  threat- 
ening they  may  be.    A  constable,  and  even  a  private  person,  may  interfere  to  pre- 
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rent  or  suppress  an  affi-ay,  and  the  former  maj  call  on  bystanders  to  assist  him 
under  pain  of  fine  and  imprisonment.  Boyd's  Justice,  p.  52.  See  Breach  of  Peace- 
Ckmsiable, 

AGENT.     See  Principal  and  Aijent. 

AGENT  or  ATTORNEY.  Practising  attorneys,  or  partners  with  such,  are 
excluded  from  acting  as  justices,  and  from  practising  in  the  Small  Debt  Courts. 
But  the  ordinary  practitioners  in  the  Sheriff  Court  are^  generally  allowed  to  practise 
before  justices  in  their  ordinary  civil  and  criminal  jurisdiction,  although  perhaps  they 
may  have  a  right  to  select  and  admit  practitioners  for  themselves  under  proper 
regulations.  In  England,  this  privilege  to  accused  parties  was  first  provided  by  the 
Act  6  and  7  Will.  IV.  c.  114,  s.  2.  But  attorneys  are  not  entitled  to  interfere  with 
any  preliminary  investigation.  An  attorney's  clerk  is  not,  as  matter  of  right, 
entitled  to  appear ;  but  in  courtesy,  where  qualified,  he  is  generally  allowed  in 
either  country. 

AGISTMENT  in  England  is  the  grazing  of  cattle  for  hire,  similar  to  grass- 
mail  in  Scotland. 

AGNATE  and  COGNATE.  Annates  are  relations  through  the  father ;  Cognates 
those  by  the  mother. 

ALDERMAN — a  rank  of  nobility  amongst  the  Saxons — now  in  England  similar  to 
Bailie  in  Scotch  Bui^hs. 

ALEHOUSES.     See  Publicans. 

ALIBI  is  the  defence  or  evidence  in  criminal  prosecutions  that  the  accused  party 
was  elsewhere  than  at  the  place  of  the  offence,  at  the  time  thereof.  Notice  of  this 
defence  must  be  given  at  latest  on  the  day  before  that  of  the  trial,  and  thereon,  the 
prosecutor  must  abandon  the  benefit  of  the  usual  latitude  of  three  months,  and  be- 
take himself  to  a  particular  day,  unless  where  the  offence,  in  its  nature,  extends 
over  a  tract  of  time,  or  the  exact  time  cannot  be  clearly  ascertained.  As  witnesses 
seldom  note  with  precision  the  passage  of  time,  and  can  seldom  be  brought  to  speak 
to  dates,  much  attention  must  be  given  as  to  the  grounds  on  which  the  witnesses  fix 
on  particular  days  and  hours.  When  the  proof  of  the  offence  is  not  direct,  but 
circumstantial,  clear  evidence  of  alibi  is  convincing  proof  of  innocence  ;  but  where 
the  proof  is  direct,  such  proof  in  defence  is  open  to  suspicion,  and  the  credi- 
bility of  the  witnesses  in  its  support  is  best  tested  by  examination  on  minute  mat- 
ters, apart  from  that  of  time ;  such  as  to  place  where,  and  persons  present,  and  what 
was  said  and  done.     If  the  story  be  concocted,  the  witnesses  are  sure  to  disagree 

on  these  other  matters,  not  being  prepared  to  answer  as  to  them Ersk.  B.  iv. ;  T. 

4,  8.  71.  Hume. 

ALIEN.  This  term  is  applied  to  those  bom  in  a  foreign  country,  not  at  the  time 
in  allegiance  to  Great  Britain,  and  are  distinguished  from  natiu*al-bom  subjects. 
Such,  at  one  time,  were  not  entitled  to  acquire,  or  succeed  to  heritage  in  Scotland, 
unless  under  an  act  of  naturalization  by  Parliament,  or  letters  of  denization  from 
the  Sovereign.  The  principal  statutes  regulating  the  rights  of  aliens  were, — 7  Anne, 
c.  6 ;  1  Geo.  L  c.  4 ;  12  and  13  Wm.  111.  c.  2 ;  4  Geo.  IL  c.  21  ;  13  Geo.  III.  c. 
27;  14  Geo.  IlL  c.  84  ;  16  Geo.  IIL  c.  62;  37  Geo.  IIL  c.  63;  58  Geo.  III.  c. 
97.  The  existing  law  is  embodied  in  the  Act  7  and  8  Vict.  c.  QQ  (1844) ;  by  which 
it  is  enacted : — 

1.  That  every  person,  wherever  bom  of  a  mother  being  a  natural-bom  sub- 
ject of  the  United  Kingdom,  is  capable  of  holding  real  and  personal  property, 
within  the  United  Ivingdoms. — See  15th  May  1845,  Shedden  v.  Patrick  (House  of 
Lords). 

2.  That  every  alien,  the  subject  of  a  friendly  state,  may  hold  personal  property, 
as  also  lands  for  residence  or  trade,  for  a  term  not  ezc^edinff  twenty  years ;  with  ^1 
the  rights  of  a  natural-bom  subject,  except  the  right  to  vote  for  a  member  of  Par- 
liament; and, 

3.  That  every  alien,  residing  in  any  part  of  the  United  Kingdoms,  with  intent  to 
Rettle  therein,  shall,  on  taking  an  oath  of  allegiance,  according  to  a  form  in  the  act, 
and  thereon  obtaining  a  certificate  from  the  Secretary  of  State,  and  enrolled  in  the 
Court  of  Chancery,  enjoy  all  the  rights  and  capacities  of  a  natural-bom  Briti^ 
subject,  except  being  a  member  of  Privy  Council  or  of  Parliament,  and  such  other 
rights  and  capacities  which  may  be  specially  excepted  in  the  certificate. 
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The  essting  Peace  Alien  Act  is  6  Will.  IV.  c.  11  (1836),  repealing  7  Geo. 
IV.  c.  64  (1826),  whereof  the  following  is  an  abstract : — 

Sect.  2.  The  master  of  every  vessel  arriving  in  this  realm  from  foreign 
parts  shall,  immediately  on  arrival,  declare  to  the  chief  officer  of  customs, 
whether,  to  the  best  of  his  knowledge,  he  has  on  board  any  alien,  or  any 
alien  has  landed  within  the  realm,  and  shall  specify  their  number,  names, 
rank,  occupation,  and  description  (with  the  exception  of  mariners  actually 
employed  in  the  navigation  of  the  vessel).  Penalty  for  refiising,  or  ne- 
glecting to  make,  or  making  a  false,  declaration,  L.20,  with  L.IO  for  each 
alien  landed ;  and  the  officers  of  the  customs  may  detain  the  vessel  until 
payment. 

3.  Every  alien,  on  arrival,  shall  show  to  the  chief  officer  of  customs  any 
passport  he  has,  and  declare  the  day  and  place  of  his  landing,  his  name,  and 
the  country  to  which  he  belongs,  and  the  place  from  which  he  has  come — 
penalty,  L.2. 

4.  The  officer  is  to  register  the  declaration,  and  deliver  a  certificate  to  the 
alien,  according  to  a  form. 

5.  The  officer  shall,  within  two  days,  transmit  copy  of  declaration  by 
master,  and  certificate,  to  one  of  the  Secretaries  of  State  in  Great  Britain, 
and  to  the  Secretary  for  Ireland,  if  the  arrival  has  been  there. 

6.  An  alien  departing  the  realm  shall  deliver  certificate  to  officer  of  cus- 
toms, who  shall  certify  the  same,  and  transmit  it  to  the  Secretary  of  State 
or  for  Ireland,  as  the  case  may  be. 

7.  If  an  alien  shall  produce  to  a  Justice  of  Vie  Peaces  proof  that  his  certi- 
ficate is  lost,  mislaid,  or  destroyed,  and  shall  make  it  appear  to  his  satisfac- 
tion that  he  has  duly  conformed  to  the  act,  the  justice  shall  so  certify,  and 
the  alien  shall  be  entitled  to  a  new  certificate  from  Secretary  of  State  or  for 
Ireland,  as  the  case  may  be. 

8.  Certificates  are  to  be  granted  without  fee ;  and  the  taking  such,  or 
any  other  neglect  of  duty  on  the  part  of  the  officers  of  customs,  is  punishable 
by  a  penalty  of  L.20. 

9.  Any  person  wilfully  forging,  counterfeiting,  or  altering,  or  using  a  false, 
declaration  or  certificate,  is  liable,  on  conviction  be/ore  two  jvstices,  to  a  pen- 
alty not  exceeding  L.100,  or  to  be  imprisoned  for  any  time  not  exceeding 
three  months. 

10.  Offences  to  be  prosecuted  within  six  months,  and  before  iieo  or  more 
justices  of  the  place  where  the  offence  was  committed^  and  who  may  commit  to 
prison  for  a  period  not  exceeding  one  month,  unless  penalty  be  sooner  paid, 
if  below  L.20,  and  shall  forthwith  report  to  Secretary  of  State  or  for  Ireland, 
every  conviction ;  and  no  review  or  stay  of  execution  to  be  allowed. 

11.  From  the  act  are  exempted  foreign  ministers  and  their  domestic 
servants,  registered  according  to  law ;  or  aliens  resident  three  years  in  the 
realm,  and  obtaining  certificate  from  Secretary  of  State  or  for  Ireland ;  or 
aliens  below  14  years  of  age,  at  the  time  of  any  act  done  or  not  done. 
And  proof,  in  such  cases  of  exemption,  to  rest  with  the  party  claiming 
exemption. 

ALIMENT  or  ALIMONY  is  a  claim  of  support ;  and  which  in  the  following  in- 
stances has  place  in  our  law : — 

1.  A  child  has  a  claim  against  a  father  for  subsistence  and  necessary  clothing, 
but  nothing  mere,  and  that  until  the  child  leaves  the  family,  or  is  able  to  sustain 
himself ;  and  in  the  higher  ranks,  so  long  as  the  child  is  destitute,  or  if  he  subse- 
quently becomes  so.  The  mother  is  liable  next  in  order,  and  then  the  grandfather. 
As  a  debt,  the  right  transmits  against  the  representatives  of  the  father,  as  succeed- 
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ing  to  his  means.  The  claim,  especially  in  the  higher  ranks,  appears  good  to  a 
daughter-in-law  during  her  husband's  me,  but  not  longer.  25th  May  1815,  Maid- 
ment ;  9th  July  1823,  Maule  (House  of  Lords). 

2.  A  chUd  is  bound  to  give  aliment  to  his  or  her  parents,  when  they  are  in  a 
condition  requiring  such  aid^  and  the  child  able  to  aflford  it. — Bell's  Principles, 
8.  1634. 

3.  The  mutual  obligation  of  alimony  is  thought  to  exist  between  the  mother  and 
a  bastard  child,  but  not  between  the  putative  father  and  such  child. — 1  Fraser,  51. 

4.  The  question  has  been  raised,  but  not  decided,  whether  the  husband  of  a 
daughter  is  bound  to  aliment  her  father ;  20th  June  1846,  Clanranald. 

6.  The  father  of  an  illegitimate  child  is  mutually  bound  with  the  mother  in 
aliment,  absolutely,  until  seven  years  of  age  in  moles,  and  ten  in  females,  or  longer, 
especially  in  the  mgher  ranks,  until  the  child  can  support  itself,  or  is  otherwise  pro- 
Tided  for.    See  Bastard. 

6.  A  husband  must  aliment  the  wife  and  cohabit  with  her,  unless,  by  voluntary 
or  judicial  separation,  they  are  authorized  to  live  apart.  Diuing  the  dependence 
of  an  action  of  divorce  or  separation,  the  husband  must  not  only  give  aliment,  but 
the  means  for  conducting  her  case.     See  Husband  and  Wife. 

7.  A  creditor  is  obliged  under  the  Act  of  Grace,  to  aliment  his  debtor  in  prison. 
See  Act  of  Grace, 

ALIMENTARY  FUND  is  that  which  has  been  expressly  so  set  apart  and  de- 
clared by  third  parties,  the  granters,  free  from  the  diligence  of  creditors.  No  per- 
son can  thus  set  aside  his  own  funds ;  and  even  in  the  former  case,  to  the  extent 
of  an  excess,  there  mav  be  room  for  attachment  by  arrestment ;  and  an  assignation 
to  such  maybe  insisted  on  under  Cessio. — ^Ersk.  B.  iii. ;  T.  6,  s.  7  ;  11th  June  1852, 
Lewis.     See  Arrestment. 

ALIMONY  in  England  is  a  term  confined  to  the  allowance  to  a  wife.  In  Scot- 
land it  is  synonymous  with  Aliment. 

ALLAY  or  ALLOY.  The  mixture  with  the  precious  metals.  The  standard  of 
gold  is  22  carats  of  gold,  and  2  of  alloy  in  the  pound  trov.  A  pound  of  standard 
gold  gives  44  guineas  and  a  half;  and  a  pound  of  standard  silver  produces  62  shil- 
un^.     See  Stirling  on  Gold  (1853). 

ALLEGIANCE. — The  oath  which  is  taken  by  the  parties  mentioned  under  the 
article  '*  Abjuration/*  is  to  the  following  effect : — 

I,  A.  B.,  do  sincerely  promise  and  swear,  that  I  will  be  faithful,  and  bear 
true  allegiance  to  her  Majesty  Queen  Victoria.     So  help  me  God. 

(See  Abjuration — Affirmation), 

Note, — Hale  has  well  said,  '*  the  prudence  of  the  common  law  is  observable  that 
this  oath  is  short  and  plain,  not  entangled  with  lax  and  intricate  clauses  or 
declarations,  but  that  the  sense  of  it  is  obvious  to  the  most  common  under- 
standing, and  yet  withal  comprehensive  of  the  whole  duty  of  a  subject  to  his 
prince." 

ALLENARLY.  An  important  term  in  Scotch  law,  synonymous  with,  but  held 
stronger  than,  "  only,"  Where  the  liferent  of  a  father  is  declared  to  be  "  for  his 
liiferent  use  aUenarly"  his  right  is  strictly  limited  to  a  liferent,  which,  without  such 
term,  might  give  him  the  fee ;  26th  May  1815,  Harvey. 

ALIiODIAL  is  a  tenure  of  land,  in  contradistinction  to  that  in  which  there 
exists  superiority.  Such  are  crown  lands,  lands  in  Orkney,  churches,  church-yards, 
manses,  and  glebes — ^these  lands  are  termed  udal  lands. — Bell's  Princ.  s.  032. 

ALLUVIO — An  addition  gradually  made  to  land  by  a  river,  as  Avidsio  is  the 
term  when  such  addition  is  made  at  once.  In  the  former  case  the  ground  accrues 
to  the  proprietor  of  the  land.  In  the  latter  it  continues  with  the  former  proprietor. 
— Ersk.  B.  ii. ;  T.  1,  s.  14. 

ALMANAC  is  part  of  the  law  of  the  land,  and  proves  when  a  particular  day 
happened.  The  one  annexed  to  the  Common  Prayer-Book  is  that  recognised  in 
England. 

ALTIUS  NON  TOLLENDI— A  servitude  borrowed  from  the  Roman  or  civil 
law,  to  prevent  building  beyond  a  certain  specified  height. — Ersk.  B.  ii. ;  T.  9,  s.  10. 

AL VEINS.    *<  A  proprietor  may  restore  a  river  to  its  channel  de  reeentiy  but  can- 
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not  do  so  post  tantum  tempus;**  1748, Magistrates  of  Aberdeen;  28th  Jan.  1848, 
Blantyre;  24tli  Jan.  1864,  M*Kenzie. 

AMA.ND— A  term  synonymous  to  fine  or  penalty,  and  chiefly  applied  to  the  com- 
pulsitors to  force  on  the  progress  of  lawsuits. 

AMBASSADOR  committing  a  crime,  malum  in  se,  is  dealt  with  as  a  private 
alien;  but  it  is  different  with  a  mere  statutory  oflfence,  or  malum  prohibitum, 
1  Hume,  536.  « 

AMBASSADORS  and  their  servants  are  exempted  from  arrest  in  civil  actions ; 
7  Anne  c.  12  (1708).     See  Alien. 

AMENABLE;  being  subject  to  a  certain  jurisdiction  or  authority. 

AMENDMENT  is  allowed  on  a  libel  or  complaint,  to  correct  mistakes,  but  not 
to  change  the  nature  of  the  action,  or  to  introduce  other  parties  or  entirely  new 
grounds  of  complaint,  and  never  in  the  absence  of  the  party ;  and  even  when  allowed, 
an  award  of  costs  is  generally  given.  In  criminal  cases,  no  addition  can  be  made, 
but  words  may  be  struck  out,  providing  sufficient  remain  to  sustain  a  relevant 
charge ;  and  the  complainer  may  depart  from  any  of  his  separate  charges  or  parties. 
In  civil  cases,  amendments  have  been  refused  with  the  view  of  introducing  new  pur- 
suers or  defenders,  or  to  change  the  character  of  a  partv  from  that  of  a  trustee  to 
an  individual.  But  it  has  been  allowed  to  introduce  a  nirther  ground  and  conclu- 
sion, not  inconsistent  with  the  original.  2  Hume,  280.  See  Mr  Sheriff  M*Laurin^$ 
Sheriff  Court  Practice,     (1848).  * 

AMERCIAMENT  is  an  English  law  term,  equivalent  to  fine. 

AMICUS  CURL^.  "  If  a  judge  is  doubtM  or  mistaken  in  matter  of  law,  a 
stander  by  may  inform  the  Coiurt  as  amicus  curios J*^ — 2  Co.  Inst.  178. 

AMNESTY— An  act  of  pardon. 

AMOTIO,  or  removal  of  a  thing  stolen,  is  necessary  to  constitute  actual  theft. 
But  taking  and  moving,  though  afterwards  throwing  awav  or  leaving  the  article,  or 
even  taking  out  the  contents  of  a  repository,  and  placing  tnero  on  the  floor,  or  remov- 
ing them  from  any  part  of  the  house  to  another,  but  always  for  the  purpose  of  theftf 
constitutes  the  crime ;  but  not  the  mere  rolling  up  an  article,  without  removing  it 
from  its  place  of  deposit,  as  in  a  drawer  or  bed. — Hume. 

ANIMALS.     See  Cruelty  to  Animals. 

ANN  or  ANNAT — The  half  year's  stipend,  after  a  parish  clergyman's  death, 
payable  to  his  nearest  of  kin,  under  the  Act  1672,  c.  13.  If  he  dies  after  Whitsun- 
day, his  executors,  whoever  they  are,  take  the  first  half  as  cxecutry,  and  his  widow 
and  nearest  of  kin,  according  to  their  rights,  the  other  half  of  that  year's  stipend  as 
Ann.  K  he  survives  Michaelmas,  the  whole  year's  stipend  is  executry,  and  the  next 
half  forms  the  Ann,  which  is  the  proper  right  of  the  next  of  kin,  and  cannot  be 
assigned  by  the  clergjrman,  nor  attached  for  his  debts,  and  requires  no  confirmation 
to  vest.  The  same  rule  of  division  exists  as  in  executry—  tne  widow  has  a  third, 
and  the  children  two-thirds  ;  or  if  no  children,  one-half  passes  to  the  widow,  and  the 
other  half  to  the  nearest  of  kin.  The  augmentation  from  the  Exchequer  to  small 
livings,  under  the  Act  50  Geo.  III.  c.  84  (1810),  is  treated  in  the  same  way  as 
ordinary  stipend. — Connell  on  Tithes,  vol.  ii.  p.  457. 

ANNEXATION.  1.  By  the  Statute  1587,  c.  29,  all  royal  grants  to  religious 
houses  were  resumed,  and  annexed  to  the  crown. 

2.  Lands  annexed  to  the  crown  are  declared  imalienable,  unless  with  consent  of 
Parliament,  1455,  c.  41 ;  and  are  regulated  by  subsequent  acts  as  to  feuing,  1457, 
c.  71 ;  1540,  c.  15  and  16;  1584,  c.  6;  1597,  c.  233  and  234. 

3.  Lands  are  annexed,  quoad  sacra,  by  the  Court  of  Teinds  to  one  parish,  for 
ecclesiastical  purposes,  though  remaining  attached  quoad  civUia,  for  all  civil  pur- 
poses, to  the  original  parish ;  and  where  both  are  given,  it  is  termed  quoad  omnia. 

ANNUAL-RENT— ARRENDARE,  the  ancient  term  for  interest.  At  one 
period  it  was  not  lawful  to  lend  money  for  usury  or  interest,  and  therefore,  in 
return,  a  rent  was  taken  annually  from  land,  and  the  right  was  thus  termed  one  of 
annual  rent,  which  gave  only  a  security  for  the  rent  or  interest,  and  not  for  the  prin- 
cipal.— ^Ersk.  B.  ii. ;  T.  8,  s.  31.     (See  Ground-annual.) 

ANNUS  DELIBERANDI— The  year  given  to  the  heir  in  heritage,  to  deliberate 
whether  he  will  take  up  the  succession  of  his  ancestor,  and  thereby  incur  its  liabili-. 
ties.     In  the  case  of  a  child  bom  after  the  ancestor's  death,  it  runs  from  the  date 
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of  birth,  and  not,  as  in  other  cases,  from  the  day  of  the  ancestor's  death,  and  which 
is  the  rule,  even  though  he  die  abroad,  and  the  event  was  not  known  for  some 
time  after.  If  the  first  heir  dies  within  the  year,  the  next  has  another  year  from 
the  death  of  the  first.  The  privilege  is  stopped  by  the  heir  entering  or  acting  as 
heir :  But  an  action  of  ranking  and  sale  is  not  stopped,  and  the  widow  may  pro- 
ceed for  recovery  of  her  Jointure  from  the  lands :  Otherwise  he  is  not  bound  to 
answer  to  any  action  until  expiry  of  the  year,  but  may  within  the  year  be  charged 
to  enter  heir,  or  be  called  to  an  action,  which  does  not  come  into  court  until  the 
lapse  of  the  year.  BelPs  Princ.  s.  1^86.  By  the  Act  10  and  11  Vict.  c.  48,  s.  16 
(1847),  separate  charges  to  enter  heir  are  abolished ;  and  the  citation  of  the  heir, 
in  the  action  of  constitution,  is  declared  equivalent  to  a  general  charge ;  and  in  the 
action  of  adjudication,  to  a  special,  or  general  special  charge,  as  the  case  may  be. 

APOCHA  TRIUM  ANNORUM— Three  receipts  for  successive  termU/  rents, 
raise  a  presumption  that  all  prior  rents  have  been  paid,  and  to  this  the  maxim  above 
quoted  from  the  Roman  law  is  applied. — ^Ersk.  B.  iii. ;  T.  4,  s.  10. 

APPARENT  HEIR — Applied  to  any  heir  to  whom  an  estate  opens,  as  well  as 
to  an  eldest  son,  and  who  is  not  boimd  to  enter  within  the  annus  deliberandi  He 
ma^  sue  for  exhibition  of  writings  connected  with  the  succession,  to  enable  him  to 
deliberate  and  decide.  He  can  defend  his  ancestor's  titles,  reduce  death-bed  deeds, 
and  draw  rents,  but  he  cannot  remove  tenants,  unless  holding  leases  from  himself — 
8th  Dec.  1853,  M'Kenzie ;  26  Jur.  75.  He  can  institute  an  action  of  ranking  and 
sale  of  his  ancestor's  estate,  though  he  was  not  insolvent ;  1695,  c.  24.  His  credi* 
tors  are  postponed  to  those  of  the  ancestor  doing  diligence  within  three  years  after 
his  death ;  and  no  deed  done  by  the  heir,  though  entered,  if  within  the  year,  can  be 
to  their  prejudice;  1661,  c.  24.  The  onerous  deeds  and  debts  of  an  apparent  heir 
three  years  m  possession,  are  good  to  the  extent  of  the  value  of  the  estate,  so  that  a 
remoter  heir  passing  over  him,  and  serving  to  the  first  partv  (such  as  a  grandchild 
to  a  grandfather),  is  liable  to  that  extent  for  the  interjected  person*  s  debts;  1695, 
c.  24. 

APPEAL — A  mode  of  review  of  the  decisions  of  certain  courts. 

1 .  To  quarter  sessionsivova  petty  or  special  sessions,  is  frequently-  regulated  by  special 
statutes  applicable  to  particular  matters  and  offences,  and  which  must  be  particularly 
observed  m  every  respect ;  and  where  such  appeal  is  allowed,  it  must  be  first  taken, 
before  any  review  can  be  had  in  the  supreme  courts.  (1826,  Craigie).  There  is 
also  an  appeal  in  cases  under  the  common-law  jurisdiction  of  the  justices,  but  none 
under  their  Small  Debt  Act,  or  where  it  is  expressly  precluded  by  special  statute. 
(See  Quarter  Sessions). 

2.  From  sheriff-substitute  to  the  sheriff,  is  allowed  in  all  cases,  except  where 
excluded  by  special  statute.  By  16  and  17  Vict.  c.  80,  s.  16  (1853),  the  appeal 
in  ordinary  civil  causes  must  be  taken  in  seven  days,  and  within  eight  days  further 
(or  fifteen  in  all)  the  appellant  may  lodge  a  reclaiming  petition,  or  crave  to  be  heard 
orally  before  the  sheriff. 

3.  Appeal  to  Circuit  Court  of  Justiciary  is  allowed,  1st,  under  certain  special  acts, 
which  must  be  precise!?  followed  in  their  statutory  requisites — 20th  Nov.  1837» 
M'Phail  V.  Neilson.  This  is  the  only  mode  of  review,  or  rather  control  (as  review 
on  the  merits  cannot  be  had),  under  the  Sheriff's  Small  Debt  Act — 2d  Feb.  1850, 
liGllert;  Henderson;  2d,  in  all  criminal  complaints  at  common  law;  and,  Sd,in 
ordinary  civil  cases,  in  sheriff  and  burgh  courts  (but  not  from  justices,  5th  June 
1820,  Maxwell  v.  Stansfield)  where  the  sum  concluded  for  does  not  exceed  L.25. 
20  Geo.  n.  c.  43,  s.  34  (Jurisdiction  Act) ;  31  Geo.  II.  c.  42 :  54  Geo.  III.  c.  67,  s. 
5.  The  appeal  and  caution  must  be  lodged  within  ten  days  after  the  final  judgment 
(which  does  not  require  the  expenses  to  be  decerned  for) ;  and  service  must  be  made 
on  the  other  party  fifteen  days  before  the  circuit  at  which  the  esse  is  to  be  heard. 
Cases  where  the  conclusions  are  undefined,  or  to  perform  facts,  are  not  the  subjects 
of  appeal  By  16  and  17  Vict.  c.  80,  s.  22,  it  is  declared  *'  not  to  be  competent  to 
remove  fit)m  a  Sheriff-Court,  or  to  bring  under  review  of  the  Court  of  Session, 
or  of  the  Circuit  Court  of  Justiciary,  or  of  any  other  court  or  tribunal  what- 
ever, by  advocation,  appeal,  suspension,  or  reduction,  or  in  any  other  manner  of 
way,  any  cause  not  exceeding  the  value  of  L.25  sterling,  or  any  interlocutor,  judg- 
ment, or  decree  pronounced  in  such  cause  by  the  sheriff."    This  prohibition  appears 
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to  exclude  all  appeals  to  the  Circuit  Court  firom  the  sheriff  {hut  not  from  naxgis^ 
trcUes  of  burghs),  at  least  on  the  merits.  But  they  may  still  be  competent  on  simi- 
lar grounds  as  are  permissible  under  the  Small  Debt  Act,  or  would  be  competent 
under  special  statutes  excluded  review  on  the  merits.  An  appeal  to  the  Court  of 
Justiciary,  from  the  judgment  of  Commissioners  of  Assessed  Taxes,  is  incompetent, 
though  the  Act  52  Geo.  III.  c.  93,  provided  an  appeal  from  the  commissioners  to 
♦«  the  Justice-Clerk,  or  other  oflScer  of  the  Court  of  Justiciary,  of  the  shire,  stewartry, 
dty,  liberty,  or  place  in  Scotland."  Lord  Cockbum  remarked,  "  I  do  not  believe  the 
author  of  the  statute  could  tell  what  he  meant;"  20th  Dec.  1837>  Shanks.  (Jus- 
ticiary Reports). 

4.  Appeals  to  the  House  of  Lords  (as  coming  in  room  of  the  Scotch  Parliament), 
are  competent  from  the  Courts  of  Session,  Teinds,  and  Exchequer,  but  not  from  the 
Justiciary  (though  this  exception  has  been  thought  worthy  of  reconsideration  in 
cases  not  involving  verdicts).  No  appeal  is  competent  from  the  verdict  of  a  jury. 
The  appeal  must  be  certified  by  two  counsel,  as  containing  reasonable  groimds,  and 
must  be  presented  within  two  years,  unless  in  cases  of  minority,  insanity,  coverture, 
or  imprisonment,  where  the  period  reckons  from  the  date  of  removal  of  the  restraint; 
butylw  years  is  the  period  allowed  for  mere  absence ;  48  Geo.  III.  c.  161;  69  Geo. 
ni.  c.  35 ;  55  Geo.  IIL  c.  42  ;  7  Will.  IV.  c.  14 ;  6  Geo.  IV.  c.  120  (1826).  The 
Court  of  Session  have  power  to  order  interim  execution,  on  caution  to  refund,  in  the 
event  of  a  reversal.  But  such  order  cannot  form  a  ground  of  action  in  England. 
Patrick  v.  Sheddan,  22  Law  Journal  (N.  S.);  2  B.  283.  2  Hume,  604.  (See 
Chancellor). 

APPEARANCE— COMPEARANCE.  When  a  defender  in  a  civil  suit  appears 
in  defence,  and  contests  the  case,  the  decree  is  said  to  be  one  inforo,  which  is  final 
in  the  court  where  decree  is  given.  If  he  fails  to  defend,  the  decree  is  one  in 
absence,  and  may  be  opened  up  any  time  before  it  is  implemented,  on  consignation 
of  the  costs  incurred.  Unless  where  it  is  directly  authorized  by  special  statute,  no 
judgment  in  absence  can  be  given  in  criminal  cases,  which  require  the  personal  pre- 
sence of  both  parties,  if  not  at  every  diet,  at  least  at  that  when  judgment  is  finally 
given  and  sentence  pronounced.  **  It  is  a  rule  in  England,  that  no  one  can  be  tried 
for  a  felony  unless  he  appear  in  person."  2  Ilauk.  P.  C.  c.  22,  s.  1.  In  Sherifif- 
Courts,  the  Act  16  and  17  Vict.  c.  80,  provides  for  entering  appearances  in  civil 
causes  by  notice. 

APPRECIATION,  the  ancient  term  for  the  valuation  or  appraisement  of  poinded 
effects.     See  Poinding, 

APPREHENSION— ^4rre«<  in  England),  the  taking  a  person  into  custody 
under  a  legal  warrant.  Until  recently,  imprisonment  for  civil  debts  could  only  be 
obtained  under  the  antiquated  and  expensive  forms  of  homing  and  caption  under  the 
Signet,  executed  only  by  messengers-at-arms,  unless  in  cases  of  Acts  of  warding 
from  magistrates  of  royal  burghs  and  justices  under  their  Small  Debt  Act  before  the 
abolition  of  imprisonment  for  small  debts.  The  power  is  now  extended  to  sheriffs, 
who  by  their  clerk  issue  fiats;  1  and  2  Vict.  c.  114  (1838);  but  imprisonment  for 
civil  debts  (with  some  exceptions^  is  abolished  for  sums  not  exceeding  L.8,  6s.  8d. 
(L.lOO  Scots  money)  ;  6  and  6  Will.  IV.  c.  70  (1836).  Apprehension,  or  search 
for  a  debtor,  renders  him  notour  bankrupt,  for  the  purpose  of  equalizing  the  dili- 
gence of  creditors ;  1690,  c.  6. 

APPRENTICE  (from  the  French  **  apprendre,*^  to  learn),  is  one  who  engages 
with  a  master  to  learn  a  trade  or  profession.  The  deed  of  engagement  is  called 
*  indenture,"  the  common  name  of  English  agreements,  where  the  duplicates  were 
anciently  indented  or  cut  at  the  top,  and  so  proved  each  other  by  comparison.  A 
written  indenture  is  necessary  in  Scotland  for  any  period  of  service  beyond  a  year. 
A  pupil  (below  twelve  in  girls,  and  fourteen  in  boys)  may  enter  into  indenture,  with 
consent  of  parents  or  guardians,  and  above  that  age  without  such  consent.  In  Eng- 
land it  has  been  held  that  a  minor  may  enter  into  indenture,  but  not  a  married 
woman.  In  Scotland,  the  law  appears  different,  if  she  be  living  separate  from  her 
husband,  and  without  curators.  An  indenture,  though  informal,  may  be  made  valid 
by  the  parties  entering  into  the  apprenticeship.  The  indenture  must  be  stamped 
according  to  the  premium,  which  must  be  truly  declared ;  from  which  duty  inden- 
tures for  paupers,  or  persons  educated  at  public  charities,  are  exempted.    The  stamp 
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on  the  first  class  is  regulated  by  8  Anne,  c.  9 ;  9  Anne,  c.  21 ;  18  Geo.  11.  c.  22 ;  20 
Geo.  II.  c.  45 ;  5  Geo.  III.  c.  4 ;  and  the  stamp  duty  on  ordinary  indentures  was 
regulated  by  the  General  Stamp  Act,  65  Geo.  III.  c.  184.    Until  recently,  208. 
of  stamp  duty  was  required  where  no  premimn  was  paid ;  but  by  16  and  17 
Vict.  c.  59,  **  where  no  sum  of  money  or  matter  or  thing  shall  be  paid,  given,  or 
assigned,  or  be  conveyed,  or  be  secured  to  be  paid,  given,  assigned,  or  conveyed 
to  or  for  the  use  or  benefit  of  the  master  or  mistress,  with  or  in  respect  of  any 
apprentice,  derk,  or  servant,"  the  stamp-duty  for  an  indenture  is  2s.  6d.  An  appren- 
tice may  be  reclaimed  from  enlistment,  under  the  provisions  of  the  Annual  Mutiny 
Act,  if  under  regular  indenture  made  in  Scotland  for  a  term  of  at  least  five  years ; 
except  indentures  for  the  sea  service,  where  no  particular  term  is  required ;  and  pro- 
viding that  within  three  months  of  its  commencement,  and  before  the  enlistment, 
the  indenture  has  been  produced  to  a  justice  of  the  peace  of  the  place  where  the 
parties  reside,  and  a  certificate  of  such  presentation  indorsed  thereon ;  and  if  the 
apprentice  be  claimed  within  one  calendar  month  after  enlistment,  and  be  then  under 
tv/ent^^  years  of  age.     The  object  of  the  presentation  to  the  justice  is  to  prevent  the 
possibility  of  indentures  being  fabricated  ex  post  facto.    The  justice  ought  to  write 
the  date  in  words  at  length,  and  not  in  figures.   The  master  giving  up  the  indenture 
within  one  month  after  the  enlisting,  shall  receive  the  remainder  of  the  bounty  not 
paid,  the  recruit  deducting  two  guineas  for  necessaries.     The  master  must  take  an 
oath,  according  to  a  schedule  annexed  to  Annual  Mutiny  Act,  before  a  justice,  who 
shall  inquire  into  the  matter  on  oath,  after  notice  to  the  officer  of  the  enlisting  party  ; 
and  the  apprentice  may  be  committed  for  trial  before  the  sheriff,  for  fraudulently 
enlisting ;  and  whether  so  convicted  or  not,  he  shall  be  liable  to  serve,  after  the 
expiry  of  his  indenture ;  and  if  he  does  not  then  deliver  himself  up,  he  may  be 
treated  as  a  deserter. 
Note, — In  this  and  all  questions  under  the  Mutiny  Act,  the  justice  must  have  the 
last  Annual  Act  before  him.     See  Mutiny  Act,  and  cases  29th  June  1742, 
Wrights  V.  Ensign  Lumsden  ;  Mor.  6G8.     28th  July  1778,  Chalmers  v.  Cap- 
tain Charles  Napier ;  Mor.  394  (as  to  an  apprentice  pressed  into  the  navy). 
26th  June  1793,  Tumbull;  Mor.  599.     19th  Jan.  1796,  Cuningham;  Mor. 
600.    In  this  last  case,  <<The  Lords  were  unanimous  in  re&sing  a  bUl 
of  suspension  where  the  person  enrolled  had  been  bred  to  the  sea  before 
becoming  an  apprentice.'' 

1.  A  master  must,  either  by  himself  or  by  a  qualified  person,  tea4:h  his  appren- 
tice ;  but  he  cannot  assign  the  indenture,  even  in  the  case  of  a  joint-stock  company. 
But  an  apprentice  to  a  company,  and  the  partners  thereof,  may  be  obliged  to  con- 
tinue with  the  partner  carrying  od  the  business,  after  the  dissolution  of  the  company. 

2.  A  master  is  bound  to  teach  the  whole  trade  ;  so  that  where  a  mason  confined 
his  apprentice  solely  to  hewing  stones,  the  court  set  him  free ;  nor  must  he  put  him 
to  occupations  which  belong  not  to  the  proper  trade  for  which  he  was  engaged. 

8.  An  apprentice  is  not  bound  to  accompany  his  master  out  of  the  kingdom ;  but 
where  the  removal  from  one  place  to  another,  within  the  country,  is  attended  with 
no  great  personal  inconvenience  to  the  apprentice,  he  is  boimd  to  follow  his  master. 

4.  A  master  must  treat  his  apprentice  well,  and  suitably  to  his  condition  ;  and 
differing  from  ordinary  servants,  he  has  the  power  of  moderate  chastisement.  But 
must  subject  him  to  no  harsh  or  cruel  treatment,  and  any  such  may  justify  desertion. 
If  bouna  to  give  board,  this  obligation  (differing  from  ordinary  servants),  includes 
medicines  and  medical  attendance. 

5.  A  master  must  set  a  good  example,  and  any  gross  immorality  of  conduct, 
especially  if  it  implicates  the  apprentice,  will  form  grounds  for  annulling  the  contract. 

6.  An  apprentice  must  enter  and  continue  in  the  service,  and  faithfully  fulfil  the 
term  of  the  engagement,  and  be  honest,  obedient,  attentive,  and  diligent.  Any  great 
dereliction  of  duty  in  these  respects,  will  warrant  dismissal ;  but  lesser  acts  of  mis- 
conduct ought  to  be  first  reproved,  and  only  upon  a  continuance  therein  may  they 
warrant  dismissal.  An  apprentice  is  not  bound  to  work  on  Sabbatli ;  20th  Feb. 
1837,  Phillips  (House  of  Lords).  A  master  may  reclaim  his  apprentice  from  another 
master^  and  is  entitled  to  damages,  from  any  party  knowingly  enticing  or  harbouring 
him.  A  master  is  also  entitled  to  the  earnings  of  his  apprentice,  either  on  his  own 
accoimt,  or  in  the  service  of  another.     He  is  also  entitled  to  damages,  for  iiyury  to 
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the  senrant,  which  deprives  him  of  his  services.    One  apprentice  is  bound  to  teach 
another  apprentice. 

7.  Damages  are  due  on  either  side,  upon  breach  of  the  en^tgement,  and  the  penalty 
named  in  the  indenture  is  modified  to  the  actwd  damages.  Where,  however,  a  cerUUn 
sum  is  fixed  for  every  absent  day,  this  is  fully  allowed,  subject  to  no  deduction  for 
maintenance,  where  the  master  was  bound  to  afford  such.  In  case  of  desertion,  the 
apprentice-fee  is  forfeited  to  the  master ;  and  where  the  master  fails  on  his  part,  the 
wnole  fee  must  be  returned  by  him.* 

8.  The  contract  is  terminated,  Ist,  by  consent  of  parties ;  2d,  by  death,  insanity, 
or  incapacity  of  either  party.  The  apprentice  is  not  bound  to  serve  the  representa> 
lives  of  the  master,  who  are  bound  only  to  return  a  fair  proportion  of  the  apprentice- 
fee,  calculated  not  merely  according  to  the  period  which  nas  nm  of  the  mdenture^ 
but  to  the  trouble  in  teaching  ;  and,  accordingly,  in  a  case  where  the  term  was  only 
half  expired,  one-third  only  was  ordered  to  be  repaid.  In  case  of  the  death  of  the 
apprentice,  the  whole  fee  remains  with  the  master,  unless  it  has  otherwise  been 
stipulated.  3^,  The  bankruptcy  of  the  master,  or  failure  to  take  out  the  license 
necessary  to  qualify  himself  for  a  particidar  business ;  4^A,  the  marriage  of  a  female 
apprentice,  but  her  husband  may  be  liable  in  damages ;  Bth,  by  the  sentence  of  a 
justice  of  peace,  under  the  statutes  after-mentioned ;  Gth,  by  the  dissolution  of  a 
company,  to  whom  alone  the  apprentice  was  bound  ;  and,  7tA,  by  expiry  of  the  term 
of  apprenticeship,  when  the  apprentice  is  entitled  to  demand  a  discharge  of  his  in- 
denture. 

9.  Cautioners  are  liable  under  the  indenture,  but  they  are  entitled  to  any  defence 
which  the  apprentice  could  have,  and  are  more  favourably  viewed ;  so  that  the  master 
may  not  recover,  if  it  can  be  shown,  that  the  fiftult  of  the  apprentice  was  brought  on 
by  the  master's  own  negligence.  Cautioners  are  not  liable  for  a  first  desertion, 
wnere  the  apprentice  is  soon  offered  back,  especially  if  he  be  bound  to  serve  for  ab- 
sent  time.  An  offer  to  find  a  substitute  apprentice,  will  not  relieve  a  cautioner. 
Cautioners  may  be  proceeded  against,  without  discussing  the  principal.  Cautioners 
have  relief  against  the  apprentice,  but  not  until  he  is  out  of  pupilanty. 

10.  At  common  law,  where  an  apprentice  has  deserted,  he  may  be  compelled,  by 
summary  warrant  of  imprisonment,  to  find  caution  to  return  to  his  service,  and  to 
continue  therein  ;  but  where  there  is  already  caution  in  the  indenture,  he  cannot  be 
a^ain  compelled  to  find  caution  to  fulfil  the  whole  terms  of  the  indenture.  But  the 
^ole  procure  at  common  law,  to  enforce  an  indenture,  otherwise  than  for  damages, 
is  doubtful  and  difficult.  The  writer  refers  to  his  views  as  contained  in  BainTs  Law 
of  Master  and  Servant,  pa^e  173.  There  appear  no  decisions  to  warrant  the  ap- 
prentice being  put  under  bail  to  attend  the  diets  of  court  in  the  civil  suit. 

11.  There  are  various  statutes  generally  as  to  apprentices,  and  specially  as  to  cer- 
tain trades.  To  the  former  class  belong  20  Geo.  II.  c.  19  ;  31  Geo.  II.  c.  11  ;  6 
Geo.  in.  c.  26 ;  33  Geo.  III.  c.  66 ;  4  Geo.  IV.  c.  29  ;  4  Geo.  IV.  c.  34 ;  6  Vict. 
c.  7  (1842). 

12.  The  20  Geo.  II.  c.  19  (1747),  applies  to  any  parish  apprentice,  or  other  ap- 
prentice, upon  whose  binding  no  greater  sum  than  L.6  has  been  paid ;  and  authorizes 
two  or  more  justices,  on  complaint  made  on  oath  by  the  master  regarding  any  ill- 
behaviour  in  his  service,  to  examine  and  determine  the  same,  and  to  punish  the 
offender  by  imprisonment,  not  exceeding  one  calendar  month,  and  to  be  corrected 
(which  has  been  held  to  mean  whipping)  ;  or  otherwise,  by  discharging  the  appren- 
tice from  the  master's  service.  The  same  act  allows  the  apprentice  to  complain  of 
misusage,  refusal  of  necessary  provisions,  cruelty,  or  other  ill-treatment ;  and  the 
justice  may  dischai^e  the  apprentice.  By  the  4  Geo.  IV.  c.  29,  he  may  order  all, 
or  part  of  the  apprentice-fee,  to  be  refunded,  under  pain  of  distress,  or  imprisonment 
for  two  months.  An  appeal  is  allowed  to  the  quarter-sessions,  and  who  may  award 
costs  to  the  extent  of  40s. 

13.  The  Act  6  Geo.  III.  c.  26  (1766),  applies  to  the  absence  of  apprentices,  and 
is  cumulative,  and  does  not  supersede  the  statute  20  Geo.  II.  This  statute  does 
not  apply  to  apprentices,  whose  master  has  received  the  sum  of  L.IO  and  upwards; 
but  this  was  extended  to  L.25  by  the  Act  4  Geo.  IV.  c.  29;  and  to  apprentices, 
though  no  sum  whatever  has  been  paid  at  hindivg,  by  6  V^ict.  c.  7  (1842).  The  act 
declares  that  the  apprentice  shall  be  obliged,  within  seven  years  after  the  expiry  oi 
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the  apprenticeship,  to  serve  for  an  equal  time  as  the  absent  tune,  or  make  pecuniary 
satisKiction  for  the  loss  sustained  bj  the  absence.  If  this  is  refused,  a  justice,  on 
complaint  of  the  master,  on  oath,  may  issue  a  warrant  for  the  apprehension  of  the 
apprentice,  and  thereon,  determine  the  satisfaction  due  the  master ;  and,  if  security 
be  not  given  for  payment,  he  may  commit  the  offender  to  prison  for  three  months. 
No  appeal  is  competent  under  this  statute. 

14.  By  the  Act  33  Geo.  HI.  c.  65  (1793),  two  or  more  justices  may  fine  the  master 
for  the  iU-usage  of  the  apprentice,  to  the  extent  of  40s. — to  be  given  to  the  appren- 
tice or  the  poor,  at  the  discretion  of  the  justice,  and  to  be  recovered  by  distress  or 
imprisonment.  The  act  is  limited  to  apprentices,  on  whose  binding  no  greater  sum 
than  L.IO  has  been  paid,  extended  to  L.25  by  the  Act  4  Geo.  IV.  c.  29,  and  to  all 
apprentices  by  6  Vict.  c.  7  (1842). 

Note, — These  several  acts  are  almost  unknown  in  Scotch  practice ;  and,  together 
with  4  Geo.  IV.  c.  34,  were  stated  by  Mr  Tait,  in  his  valuable  Treatise  (p.  6), 
as  not  extending  to  Scotland.  But  the  last-mentioned  act  has  been  exten- 
sively acted  on  in  recent  practice. 

16.  The  Act  4  Geo.  IV.  c.  29  (1823),  bemg  the  last  of  the  series  applicable  to 
apprentices,  and  the  one  chiefly  acted  on,  is  given  at  length  underneath. 

16.  The  statute  which  is  generally  resorted  to  in  Scotland,  both  with  reference 
to  apprentices  and  servants,  is  the  4  Geo.  IV.  c.  34  (1823).  The  act  applies  to 
apprentices  comprehended  under  the  Acts  20  Geo.  II.  c.  19;  6  Geo.  III.  c  25» 
extended  by  4  Geo.  IV.  c.  29,  and  6  Vict.  c.  7,  all  above  noticed ;  and  is,  by  the 
subsequent  act,  10  Geo.  IV.  c.  62,  extended  to  the  manufactures,  trades,  and 
occupations  mentioned  in  the  17  Geo.  III.  c.  66.  As  the  statute  4  Geo.  IV.  c.  34, 
apphes  both  to  apprentices  and  servants,  and  is  more  generally  enforced  against  the 
latter  class,  it  will  be  fuUy  treated  of  under  the  head  of  "  Master  and  Servant."  ^ 

17.  The  17  €ko.  III.  c.  66  (1777),  applies  to  apprentices  of  Dyers,  who  are  subject 
to  a  penalty  of  10s.  for  the  first  offence,  20s.  for  the  second,  and  408.  for  every  subse- 
quent offence  of  dyeing  without  the  master's  consent,  or  without  such  consent, 
wilfully  receiving,  for  the  purpose  of  dyeing,  any  felt  or  hat,  woollen,  linen,  fustian, 
cotton,  leather,  rar,  flax,  mohair,  or  silk  materials. 

18.  The  Act  6  and  6  Vict.  c.  99  (1843),  prohibits  boys  under  ten  years  of  age  being 
emploved  in  collieries,  and  no  indenture  for  a  longer  period  than  eipht  years  is  per- 
mitted. The  penalty  on  the  employer  is  not  less  than  L.6,  nor  more  than  L.IO  ; 
and  40s.  on  the  parent  falsely  representing  the  age  of  his  child.  Inspectors  of  coal 
mines  are  appointed  under  the  Act  13  and  14  Vict.  c.  100  (1860),  and  penalties  are 
imposed,  recoverable  before  the  justices  or  sheriff.     See  Mines. 

19.  Sea  apprentices  are  regulated  by  the  Merchant  Seamens*  Acts.     See  Seamen. 

20.  The  statute  which  regulates  chimney-sufeeps,  is  3  and  4  Vict.  c.  86  (1840) 
(superseding  the  4  and  6  Will.  IV.  c.  36),  which  renders  it  illegal  to  compel,  or 
knowingly  to  allow,  any  person  under  twenty-one  years  of  age  to  ascend  or  descend 
a  chimney,  or  enter  a  flue,  for  the  purpose  of  sweeping,  cleaning,  or  coring  the  same, 
or  for  extinguishing  fire  therein,  under  the  penalty  of  not  less  than  L.6,  nor  more 
than  L.IO.  No  apprentice  shall  be  taken  to  the  business  of  a  chimney-sweeper 
under  the  age  of  sixteen,  otherwise  the  indenture  is  null,  and  the  penalty  is  recover- 
able before  the  sheriff,  or  two  or  more  justices ;  and  in  default  of  payment,  the 
offender  may  be  committed  to  prison  for  any  time  not  exceeding  two  months.  An 
appeal  is  given  to  the  quarter-sessions.     See  Chimneys. 

Act  4  Geo.  IV.  c.  29. 

An  Act  to  increase  the  power  of  Magistrates  in  cases  of  Apprenticeships.-— 

(23d  May  1823.) 
I.  Whereas  by  an  act  made  in  the  twentieth  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  intituled  '^  An  act  for  the  better  adjusting 
and  more  easy  recovery  of  the  wages  of  certain  servants,  and  for  the  better 
regulation  of  such  servants,  and  of  certain  apprentices,"  (20  Geo.  II.  c.  19), 
it  is,  among  other  things,  enacted  and  provided,  that  it  shall  and  may  be 
lawful  to  and  for  any  two  or  more  justices  of  the  peace,  upon  any  complaint 
or  application  by  any  apprentice  put  out  by  the  parish,  or  any  other  appren- 
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tice,  upon  whose  binding  out  no  larger  a  sum  than  Five  pounds  of  lawful 
British  money  was  paid,  touching  or  concerning  any  misusage^  refusal  of 
necessary  provision,  cruelty,  or  other  ill-treatment  of  or  towards  such  ap- 
prentice, by  his  or  her  master  or  mistress,  to  summon  such  master  or  mistress 
to  appear  before  such  justices,  at  a  reasonable  time  to  be  named  in  such 
summons  ;  and  such  justices  shall  and  may  examine  into  the  matter  of  such 
complaint,  and  upon  proof  thereof  made  upon  oath  to  their  satisfaction 
(whether  the  master  or  mistress  be  present  or  not,  if  the  service  of  the  sum- 
mons be  also  upon  oath  proved),  the  said  justices  may  discharge  such  appren- 
tice, by  warrant  or  certificate  under  their  hands  and  seals,  for  which  warrant 
or  certificate  no  fees  shall  be  paid ;  and  it  is  also  enacted,  that  it  shall  and 
may  be  lawful  to  and  for  such  justices,  upon  application  or  complaint  made 
upon  oath,  by  any  master  or  mistress  against  any  such  apprentice,  touching 
or  concerning  any  misdemeanour,  miscarriage,  or  ill-behaviour  in  such  his 
or  her  service  (which  oath  such  justices  are  hereby  empowered  to  administer), 
to  hear,  examine,  and  determine  the  same,  and  to  punish  the  offender  by 
commitment  to  the  house  of  correction,  there  to  remain  and  be  corrected,^ 
atid  held  to  hard  labour  for  a  reasonable  time,  not  exceeding  one  calendar 
month,  or  otherwise  by  discharging  such  apprentice  in  manner  and  form 
before  mentioned :  And  whereas  by  another  act  made  in  the  thirty-third 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An 
Act  to  authorize  Justices  of  the  Peace  to  impose  fines  upon  constables,  over- 
seers, and  other  peace  and  parish  officers,  for  neglect  of  duty,  and  on  masters 
of  apprentices  for  ill-usage  of  such  their  apprentices,  and  also  to  make  pro- 
vision for  the  execution  of  warrants  of  distress  granted  by  magistrates"  (38 
Greo.  III.  c.  55),  it  is  enacted,  that  it  shall  and  may  be  lawful  for  any  two 
or  more  of  his  Majesty's  justices  of  the  peace,  assembled  at  any  special  or 
petty  sessions  of  the  peace,  upon  complaint  made  to  them  upon  oath,  by  or 
on  behalf  of  any  apprentice  to  any  trade  or  business  whatsoever,  whether 
bound  apprentice  by  any  parish  or  township,  or  otherwise  (provided  that  not 
more  than  the  sum  of  Ten  pounds  be  paid  upon  the  binding  of  such  appren- 
tice), against  his  or  her  master  or  mistress,  of  any  ill-usage  of  such  apprentice 
by  such  master  or  mi.stress  (such  master  or  mistress  having  been  duly  sum- 
moned to  appear  and  answer  such  charge  or  complaint),  to  impose,  upon 
conviction,  any  reasonable  fine  or  fines  not  exceeding  the  sum  of  Forty 
shillings  upon  such  master  or  mistress  respectively,  as  a  punishment  for  such 
ill-usage ;  and  by  warran^t  under  the  hands  and  seals  of  any  two  or  more  of 
such  justices  assembled  at  any  such  special  or  petty  sessions  as  aforesaid,  to 
direct  such  fine  or  fines,  if  not  paid,  to 'be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  person  or  persons  so  offending,  rendering  the  over- 
plus (if  any)  after  deducting  the  amount  of  such  fine  or  fines,  and  the  charges 
of  such  distress  and  sale,  to  such  offender  or  offenders :  And  whereas  it  is 
expedient  that  the  provisions  of  the  said  act  should  be  extended  to  appren- 
tices upon  whose  binding  out  a  larger  sum  than  Five  pounds  or  Ten  pounds 
respectively,  as  mentioned  in  the  said  acts,  was  paid  :  Be  it  therefore  enacted, 
etc.,  That  from  and  afler  the  first  day  of  August  One  thousand  eight  hundred 
and  twenty-three,  the  provisions  of  the  said  recited  acts,  so  far  as  the  same 
relate  to  apprentices,  shall  extend  and  be  deemed  and  construed  to  extend 
to  all  apprentices  upon  whose  binding  out  no  larger  a  sum  than  Twenty-five 
pounds  of  lawful  British  money  was  or  shall  be  paid  ;  any  thing  contained 


*  These  words  have 
Justice,  540.    Bnt 
1  Geo.  IV.  c.  67. 


lye  been  held  to  mean  corporeal  punishment  by  whipping,  5  Chittv*s  Bumit' 
corporeal  punishment  by  whipping,  in  case  of  females,  is  abolished  by 
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in  the  said  acts,  or  either  of  them,  to  the  contfarj  thereof  in  anywise  not- 
withstanding. 

n.  And  be  it  further  enacted,  That  from  and  after  the  first  day  of  August 
One  thousand  eight  hundred  and  twenty -three,  it  shall  and  may  be  lawful 
for  any  two  or  more  of  his  Majesty's  justices  of  the  peace,  in  any  case  where 
they  shall  direct  any  apprentice  or  apprentices  to  be  discharged  under  and 
by  virtue  of  the  said  recited  acts,  or  of  this  act,  to  take  into  consideration 
the  circumstances  under  which  such  apprentice  or  apprentices  shall  be  so 
discharged,  and  to  make  an  order  upon  the  master  or  mistress  of  such  ap- 
prentice or  apprentices  to  refund  all  or  any  part  of  the  premium  or  premiums 
which  may  have  been  or  shall  be  paid  upon  the  binding  or  placing  out  of 
such  apprentice  or  apprentices,  as  such  justices  in  their  discretion  shall  see 
fit ;  and  in  case  any  sum  or  sums  of  money  which  shall  be  so  ordered  to  be 
refunded  by  such  master  or  mistress,  shall  be  neglected  to  be  paid  to  the 
person  or  persons  directed  in  any  such  order  to  receive  the  same,  it  shall  and 
may  be  lawful  for  such  two  or  more  justices,  in  petty  sessions,  by  warrant 
under  their  hands  and  seals,  to  levy  the  same  upon  the  goods  and  chattels  of 
such  master  or  mistress,  with  the  costs  and  charges  of  levying  such  distress, 
rendering  the  overplus  of  the  sale  of  such  goods  and  chattels,  upon  demand, 
to  such  master  or  mistress  ;  and  in  case  there  shall  not  be  sufficient  goods 
and  chattels  whereon  to  levy  the  same,  then  it  shall  and  may  be  lawful  for 
such  justices  to  commit  such  offender  or  offenders  to  the  house  of  correction, 
for  any  time  not  exceeding  two  months,  unless  the  sum  or  sums  ordered  to 
be  refunded,  with  all  costs,  shall  be  sooner  paid  and  satisfied. 

III.  And  be  it  further  enacted.  That  the  said  recited  acts,  and  all  and 
every  the  powers  and  provisions  thereof  (save  and  except  such  parts  thereof 
as  are  varied,  altered,  or  repealed),  shall  be  as  good,  valid,  and  effectual 
for  carrying  this  act  into  execution  as  if  the  same  had  been  repeated  in 
this  act. 

Note, — The  Act  6  Vkt.  c.  7  (1842),  extends  the  above  recited  acts  to  apprentices^ 
"  where  no  sum  or  premium  of  apprenticeship  has  been  or  shall  he  paid,  on  the 
binding  of  such  apprentice." 

{Leading  Cases.) 

1.  An  informal  indenture  is  made  valid,  by  entering  on  the  service.  The  ap. 
prentice  had  been  for  three  years  in  the  service.  "  Observed  on  the  bench,  as  in  this 
case  there  is  full  evidence  of  an  agreement  between  the  parties,  there  would  have 
been  good  ground,  altogether  independent  of  the  indenture,  for  compelling  either  of 
them  to  enter  regularly  into  a  written  contract,"  19th  July  1781,  Ryraer ;  Mor.  6726 ; 
3l8t  January  1807,  Neil  (Hume's  Cases). 

2.  A  present  of  five  guineas  to  the  master's  wife  after  signing  the  indenture,  held 
to  nullify  the  same  under  the  act  8  Anne,  c.  9,  that  sum  not  being  set  forth  in  the 
indenture,  1727,  Horseburgh ;  Mor.  686.  But  a  present  of  one  guinea  to  the 
master's  wife,  htdf  a  year  after  the  indenture,  was  foimd  not  to  void  the  indenture, 
but  to  expose  to  forfeiture  of  double  the  amount,  1738,  M*Leod  ;  Mor.  686. 

3.  An  indenture  to  the  shoemaking  had  no  premium  expressed  in  the  indenture, 
though  a  bill  for  L.3,  3s.  was  given  in  lieu  thereof.  Both  bill  and  indenture  held 
null  under  the  statute,  1764,  Donaldson  ;  Mor.  687. 

4.  A  boy  was  apprenticed  to  an  Aberdeen  advocate,  to  whom  three  bills  for  100 
merks  eacn  were  granted  by  the  mother,  as  apprentice  fee.  The  apprentice  died 
in  three  months.  The  fee  was  not  stated  in  the  indenture,  but  in  a  certificate  at- 
tached to  an  extract,  and  stamped  with  the  proper  duty,  after  the  death  of  llie  ap- 
prentice. The  court  sustained  the  stamping,  and  held  that  the  whole  fee  was  due, 
"  in  respect  the  non-performance  of  the  contract  was  not  occasioned  by  any  fault 
on  the  part  of  the  defender,"  1 7C0,  Shepherd ;  Mor.  689.  But  a  proportion  of 
fee  was  held  returnable  on  a  master's  death,  1683,  Ogilvy;  Ilarcarse,  p.  34. 
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5.  A  master  surgeon  died  within  two  years  of  an  indenture  of  four  years'  dura* 
tion.  L.20  of  fee  was  paid,  and  the  master  was  to  give  bed  and  board.  In  an 
action  for  return  of  half  of  the  fee,  the  court  by  a  majority,  awarded  only  one-third^ 
**  seeing  the  master  had  little  benefit  by  his  apprentice's  service,  during  the  two 
years  it  stood,  and  sustained  the  answer  that  the  representatives  offered  to  instruct 
him  by  a  man  past  his  apprenticeship,  and  he  refused,''  1711,  Cutler ;  Mor.  583. 

6.  An  apprentice  locksmith,  bound  for  six  years  and  two  months,  enlisted  within 
sixteen  months  of  the  lapse  of  the  term.  His  two  cautioners  were  charged  to  pay 
the  stipulated  penalty  of  L.15.  One  cautioner  died.  The  other  suspended,  b^ 
cause,  1st,  That  he  was  only  liable  for  one-half;  2d,  That  the  master  should  have 
reclaimed  the  apprentice.  The  court  modified  the  penalty  to  L.8,  and  refused  costs, 
1758,  Sibbald ;  Mor.  588. 

7.  A  cautioner  for  an  apprentice  goldsmith,  being  sued  for  damages,  because  of 
the  desertion  of  the  apprentice.  Defence — an  offer  back  within  two  or  three  days. 
Defence  sustained,  1686,  Malvenius;  Mor.  583.     See  Case  13. 

8.  An  apprentice  to  a  wright  left,  and  on  being  charged,  together  with  his  cau^ 
tioner,  for  the  penalty,  found  not  siifficient  to  relieve,  that  the  master  had  become 
a  smuggler,  and  had  left  the  wright  shop,  **  the  work,  however,  being  daily  carried 
on  by  experienced  journeymen.  There  was  no  formal  complaint  entered,  nor  pro- 
test taken  by  the  apprentice  before  his  desertion,  whidi  had  great  weight  with  the 
court,"  1775,  Gardner;  Mor.  693. 

9.  A  master  charged  his  apprentice  with  a  small  theft,  before  a  justice,  which  he 
confessed,  and  was  soon  liberated  on  bail,  and  never  convicted ;  and  having  imme- 
diately offered  to  serve  out  his  indenture,  the  master  refused  to  receive  him,  and 
prosecuted  for  damages.  The  court  found,  under  the  indenture,  the  apprentice  and 
nis  cautioners  liable  for  the  one  shilling  of  penalty  each  day,  dining  tne  remainder 
of  the  term,  and  without  deduction  for  boara,  which  the  master,  by  the  indenture, 
was  bound  to  give,  1776,  Maxwell ;  Mor.  593. 

10.  An  apprentice  was  bound  to  the  Alloa  Glass-house  Company.  The  Company 
gave  up  business,  and  sold  their  stock,  "  including  the  services  of  the  workmen  and 
apprentices  engaged  to  their  works."  The  Edinburgh  Glass-house  Company  pur- 
chased, and  the  apprentice  continued  with  them  for  seiperal  months,  and  then 
engaged  with  another.  The  sheriff  granted  warrant  to  imprison,  until  caution  was 
found  to  return  to  the  work ;  but  on  a  suspension,  a  majority  of  the  court,  differ- 
ing from  the  Lord  Ordinary  (Gardenston),  suspended  the  warrant.  ^  The  court 
at  first  adhered  to  the  Lord  Ordinary's  judgment,  but  afterwards  the  idea  prevailed 
that  indentures  of  apprentices  were  in  their  nature  so  far  from  being  a  subject  of 
commerce  that  the  specialty  of  this  case  could  not  justify  a  transference,"  1789, 
Edin.  Glass  Company ;  Mor.  597.  But  indentures  were  found  to  subsist,  though 
there  remained  only  one  partner  in  the  original  firm,  13th  February  1827,  Camp- 
bell ;  and  where  the  apprentice  continued  in  the  service  of  one  of  the  partners  oC  a 
dissolved  company,  11th  July  1837,  Pagan.  Per  Lord  Jeffirey: — "The  death  or 
retirement  of  a  partner,  though  it  might  in  strictness  of  law  import  a  dissolution 
of  the  company,  would  not  necessarily  discharge  the  obligations  of  an  apprentice 
if  the  business  were  afterwards  carried  on  as  before,  and  he  continued  for  a 
course  of  years  to  give  and  take  implement  in  any  way  of  the  indenture,"  Jurist, 
voL  X.  p.  90. 

11.  An  apprentice  letter-press  printer  was  held  bound  to  teach  the  apprentices, 
receiving  the  usual  gratuity  allowed  by  the  practice  of  the  trade.  Per  Lord  Presi- 
dent : — "  The  master  is  not  bound  to  keep  a  single  journeyman ;  then  it  is  clear 
the  elder  apprentices  must  teach  the  younger,  for  it  is  impossible  the  master  could 
attend  to  them  all  himself,  and  at  the  same  time  carry  on  the  other  branches  of  his 
business.  Apprentices  must  therefore  teach,  and  it  is  their  most  natural  employ- 
ment," 21st  November  1811;  Ballantyne  and  Company. 

12.  An  apprentice  was  bound  to  a  currier  who  ceased  to  take  out  the  statutory 
license,  and  thereby  it  was  held  the  indenture  fell,  16th  November  1826 ;  Watson. 

13.  An  apprentice  for  three  years,  deserted  in  the  third  year,  but  the  father,  his 
cautioner,  offered  him  back  within  the  week,  with  an  offer  to  work  for  the  absent  days 
in  terms  of  the  indenture,  but  the  master  refused  to  receive  him,  and  charged  for 
the  penalty.    The  court  suspended  the  charge,  13th  February  1828 ;  Leamionth. 


28  APPRENTICE  (LEADING  CASES). 

Note, — ^In  this  case  Lord  Cringletie  as  Ordinary,  set  forth  so  clearly  the  rehitive 
*  duties  of  master  and  apprentice,  and  which  were  approved  of  by  the  court, 
that  the  following  extracts  from  his  notes  are  here  given : — 

<<  By  the  true  interpretation  of  the  contract  between  a  master  and  an  apprentice, 
the  former  becomes  to  a  limited  extent  placed  loco  parentis  to  the  latter,  from 
which  emanate  various  reciprocal  duties  and  affections.  The  master  is  not  to  ex- 
pect from  his  apprentice,  particularly  if  he  be  a  boy,  implicit  and  unexceptionable 
performance  of  the  obligations  in  the  indenture,  but  must  overlook  and  pardon, 
though  with  proper  censure,  deviations  and  transgressions  which  do  not  amount  to 
▼ice,  or  go  the  length  of  rendering  the  connection  of  the  parties  so  disagreeable  as 
to  make  it  impossible  to  continue  the  execution  of  their  contract.  The  same  ob- 
servation applies  to  the  apprentice.  In  some  cases  the  master's  business  diminishes 
and  abates,  so  as  to  afford  little  opportunity  for  instructing  his  apprentice.  In 
others,  the  master  happens  to  be  of  an  irritable  temperament,  and  behaves  at  times 
with  harshness,  which  m  strictness  of  rule  cannot  be  completely  justified.  In  the 
intercourse  of  mankind,  there  must  be  a  mutual  forbearance  to  preserve  the  order 
of  society,  where  the  conduct  of  one  to  another  does  not  amount  to  an  intolerable 
breach.  The  master  must  overlook  the  failings  of  his  apprentice,  if  not  vicious  and 
intolerable,  and  the  latter  those  of  the  same  sort  of  nis  master.  In  the  case  to 
which  these  observations  apply,  there  seems  to  have  been  in  contemplation  what 
must  always  occur  with  young  men  or  rather  boys,  namely,  the  foresight  of  idleness, 
and  the  apprentice  absenting  himself  from  duty  without  leave.  But  this  is  not  de- 
clared to  be  a  breach  of  indenture.  The  clause  in  the  indenture  presupposes  days 
of  absence ;  for  he  is  to  serve  two  days  for  each  day's  absence  without  leave.  The 
Lord  Ordinary  does  not  mean  even  to  insinuate  tlmt  the  apprentice  has  right  to 
serve  and  be  absent  alternate  days,  or  weeks,  or  months,  and  offer  to  make 
reparation  by  serving  double  the  time  of  absence  after  the  expiration  of  the  inden- 
lure.  On  the  contrary,  such  conduct  would  amount  to  an  intolerable  breach  of  the 
obligation  in  the  indenture  to  serve  faithMly  and  honestly,  as  it  would  be  impossible 
for  the  master  to  place  any  reliance  on  the  service  of  his  apprentice.  But  what  the 
Lord  Ordinary  means  is,  that  the  indenture  presupposes  an  occasional  absence  for 
days  without  leave,  which  is  not  considered  to  amount  to  a  breach ;  because  the 
apprentice  is  bound  to  serve  two  for  one,  which  he  cannot  do  if  he  be  not  received 
back  by  his  master  after  he  returns  from  absence,  and  consequently  infers  the 
understanding  of  parties  that,  notwithstanding  some  cases  of  absence,  the  indenture 
was  to  remain  in  force." 

14.  An  apprentice  at  a  printfield,  under  an  indenture  without  cautioners,  deserted. 
The  sheriff  granted  warrant  to  imprison  **  until  he  found  caution  to  return  to  his 
service,  and  implement  and  fulfil  his  part  of  the  indenture,  and  that  under  the 
penalty  of  L.IO."  Caution  was  accordmgly  found,  and  the  apprentice  returned, 
and  again  deserted.  The  cautioner  offered  the  boy  back,  but  the  master  refused 
him,  because  of  a  criminal  charge  in  which  he  was  implicated.  In  a  suspension  on 
a  charge  on  the  bond,  the  court  held  it  competent  to  compel  an  apprentice  under 
a  summary  warrant,  to  return  to  his  service,  but  not  to  find  caution  to  fulfil  the 
conditions  of  his  indenture,  9th  February  1826,  Wright.  Per  Lord  Pitmilly : — **  An 
apprentice  may  be  summarily  ordained  to  return  to  his  service,  but  I  doubt  very 
much  whether  he  can  be  compelled  by  summary  imprisonment  to  find  caution  to 
fulfil  all  the  conditions  of  his  indenture.''  See  leading  cases  as  to  power  of  sum- 
mary imprisonment  against  a  servant^  not  an  apprentice,  4th  June  1824,  Raebum ; 
9th  July  1825,  Gentle.    {Master  and  Servant). 

15.  A  boy  aged  sixteen  entered  into  an  indenture  with  consent  of  his  elder  brother, 
who  was  his  cautioner.  His  uncle  was  his  curator-nominate,  and  knew  of  the  inden- 
ture. The  boy  having  deserted,  the  magistrates  of  Qlasgow  decerned  him  to  return 
to  his  service ;  and  the  court  sustained  the  judgment,  7th  March  1829  ;  Harvie. 

16.  An  apprentice  to  a  calico  printer  deserted,  and  the  sheriff,  after  taking  his 
declaration,  '<  ordained  him  to  return  to  his  service  within  twenty- four  hours,  and 
continue  therein,  and  to  fulfil  his  enagements."  He  returned,  and  again  deserted ; 
whereon,  without  any  new  application  or  again  hearing  the  apprentice,  the  sheriff 
granted  warrant  to  commit  him  to  prison,  <<  therein  to  be  detained  until  he  finds 
caution,  or  otherwise  satisfy  the  master."    On  a  suspension,  after  the  apprentice 
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had  been  eight  months  in  prison,  the  court  liberated.  Per  Lord  Moncrieff : — **  As 
to  imprisonment,  till  the  complainer  finds  caution  to  perform  the  stipulations  of  the 
contract,  that  is  out  of  the  question.  It  would  iust  amount  to  imprisonment  for 
three  years  for  not  performing  his  duties  during  the  course  of  the  indenture.''  21st 
June  1832,  Stewart. 

17.  An  apprentice  wright  under  an  indenture  with  cautioners,  deserted,  and  was 
committed,  imtil  he  found  caution  to  the  extent  of  L.30  "to  return  to  his  service, 
and  continue  therein,  in  terms  of  the  articles  of  indenture,  until  the  expiry  of  the 
time  stipulated  therein."  The  court  were  equally  divided  on  the  legality  of  the 
warrant :  Lord  President  (Hope)  and  Lord  Gillies  were  against  the  warrant,  and 
Lords  Craigie  and  Balgray  in  its  favour.  Bill  was  passed  of  consent,  and  no  farther 
proceedings  are  reported,  20th  November  1832 ;  Bookless. 

18.  A  verdict  for  L.20  was  awarded  against  a  master  baker,  for  wrongfully 
causing  his  apprentice  to  be  apprehended,  for  alleged  stealing  a  bun,  from  which 
charge  he  was  acquitted,  16th  March  183d,  Langmuir;  11  Shaw  571. 

19.  A  verdict  was  given  in  favour  of  an  apprentice  to  a  saddler,  who  refused  to  do 
menial  services  (not  mentioned  in  the  Report),  not  in  the  line  of  his  trade.  Per  Lord 
FitmiUy : — "  The  master  and  apprentice  are  only  bound  in  relation  to  the  trade.  If 
the  apprentice  agrees  to  go  out  of  his  trade,  well,  but  he  is  not  bound  to  do  so. 
If  it  had  been  alleged  that  there  was  a  separate  contract  to  the  contrary,  the  pa^ty 
making  the  allegation  would  have  been  bound  to  prove  it.  Some  evidence  was  ad- 
duced as  to  the  custom  of  the  country,  but  no  such  question  is  here ;  the  only  question 
is  on  the  indenture,  which  is  the  foundation  of  the  contract,  and  I  submit  it  as  a  pro- 
position in  law,  that,  when  the  terms  of  an  obligation  are  clear  we  are  not  entitled 
to  explain  them  by  custom,"  26th  Sept.  1818,  Peter ;  2  Murray's  Reports,  30. 

20.  An  apprentice  barber  in  Dundee,  bound  by  indenture  not  to  absent  himself 
holiday  or  week-day,  was  found  not  bound  to  work  any  portion  of  the  Sabbath,. 
(House  of  Lords)  reversing  decision  of  the  Court  of  Session,  findinp:  him  bound  to 
work  between  the  hours  of  7  and  10  o'clock  on  the  Sabbath  morning.  Per  Lord 
Brougham : — **  It  would  have  been  a  most  unfortunate  circumstance  had  your  Lord- 
ships felt  bound  to  give  your  support  to  the  judgment  of  the  Court  below,  which 
appears  for  the  first  time  to  have  decided  that  which  has  been  prohibited  by  the 
statute — ^namely,  handy  labour  and  working  on  the  Sunday — can  be  enforced  by  the 
decision  of  a  Court  of  Justice  under  indenture  of  apprenticeship,''  20th  Feb.  1837 ; 
Philips. 

21.  The  justices  found  that  an  indenture  was  not  binding,  in  a  question  with  the 
first  master,  uhere  the  second  master  was  aware  that  the  apprentice  was  already 
bound,  and  their  judgment  was  affirmed,  31st  May  1825  ;  McGregor. 

22.  A  charge  for  payment  of  penalty  was  suspended  and  the  apprentice  liberated, 
because  of  **  acts  of  intemperate  and  excessive  chastisement,  and  not  provoked  or 
excused  by  any  material  fault  on  the  lad's  part  at  the  time,  though  he  had  misbe- 
haved on  other  occasions,"  1794,  Smart ;  Hume's  Decisions. 

23.  A  cautioner  in  an  indenture  being  charged  on  letters  of  homing  for  the 
penalty  in  the  indenture,  on  the  ground  of  the  apprentice  having  deserted,  the 
court  passed  a  suspension  without  caution.  "  If  the  apprentice  had  really  been  guilty 
of  desertion,  the  master  might  have  applied  to  the  justices  or  sheriff  to  get  him  to 
return,  and  he  might  have  sued  the  cautioner  for  damages,"  7th  July  1837 ; 
Munro. 

24.  A  minor  cannot  enter  into  an  indenture  without  consent  of  his  father  or  guar- 
dian, 14th  Nov.  1797 ;  (Hume's  Cases,  422).     The  apprentice  was  18  years  of  a|;e. 

25.  Where  a  workman,  aged  17i  and  earning  wages,  entered  into  a  contract  with 
his  employer  for  two  years,  deserted,  and  was  convicted  under  the  Act  4  Geo.  IV. 
c.  34,  it  was  held  that  minority  was  no  objection  to  the  contract  and  conviction. 
Per  Lord- Justice  Clerk :—"  The  court  would  set  aside  a  contract  in  which  advantage 
had  been  taken  of  the  minor.  But  is  it  to  be  said  that  a  young  man  of  17  years  of 
age  able  to  earn  20s.  in  the  week,  requires  such  protection  ?"  16th  June  1853 ;  Argo, 
(Justiciary)  25  Jurist,  450. 

Note. — The  cases  in  the  Justiciary  Court  under  the  Act  4  Geo.  IV.  c.  34,  will  be 
found  under  Mcuter  and  Servant,  see  also  below  Criminal  prosecution  and 
ImpT^isonment, 
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APPRIZING,  the  ancient  name  for  adjudications  of  heritage.  See  Adjudica- 
tion, 

APPROBATE*  and  REPROBATE.  As  a  general  rule,  a  deed  or  act  must  be 
taken  or  rdected  as  a  whole,  and  a  party  cannot  stand  to  one  part  and  repudiate 
another.— Ersk.  B.  iii. ;  T.  3,  s.  49.     This  in  English  law  is  called  Election. 

APPROVER,  or  PROVER,  in  the  law  of  England,  is  equivalent  to  the  king's  or 
queen's  witness  in  Scotland — a  party  in  guilt  giving  evidence  against  an  associate  or 
sodus  criminis.  If  he  has  been  once  arraigned,  and  pled  not  guilty,  he  cannot 
afterwards  be  taken  as  an  approver.  His  evidence  must  be  corroborated  by  pure 
testimony.     See  Accessory, 

APPURTENANCES  in  English  law  may  either  be  heritable  or  moveable,  at- 
tached or  appertaining  to  another,  as  principal.  The  word  ''  pertinents'*  is  more 
frequently  used  in  Scotland  to  denote  these  accessories. 

APUD  ACTA,  are  citations  or  notices  given  at  one  diet  to  parties  and  witnesses 
then  present  to  attend  at  another  and  adjourned  diet,  without  new  citation.  Great 
care  should  be  taken  that  all  parties  be  present,  and  the  notice  very  distinctly  and 
accurately  given  them ;  and  it  would  be  well  that  the  record  bore  the  names  of  the 
witnesses  so  present  and  thus  warned. 

AQUEDUCTUS  and  AQUJSHAUSTUS,  are  two  servitudes  derived  from  the 
Roman  or  civil  law,  obtained  by  grants  or  prescriptive  possession.  The  former  is 
the  right  to  draw  water  through  the  lands  of  another.  The  party  receiving  the 
benefit  is  bound  to  keep  the  conduits  in  repair,  and  prevent  damage  to  the  lands 
burdened,  but  not  to  indemnify  from  extraordinary  damage ;  and  the  proprietor  of 
these  lands  is  bound  to  give  access  for  all  necessary  purposes.  The  latter-named 
aervitude  is  the  right  to  water  cattle  at  the  watering  places  of  another's  lands,  but 
not  to  the  exclusion  of  the  proprietor's  own  cattle,  or  of  operations  which  may  leave 
sufficient  for  the  servitude  right. — Ersk.  B.  ii. ;  T.  7,  s.  13. 

ARAGE,  an  old  term,  denoting  services  performed  by  horses. — Skene. 

ARATRUM  TERR^— PLOUGHGATE.  A  ploughgate  of  land,  or  eight  ox- 
gates  of  land,  said  to  be  derived  from  the  fact  that  eight  oxen  were  anciently  applied 
to  one  plough.     See  Ploughgate. 

ARBITRATION  and  AtVARD  is  the  contract  whereby  parties  withdraw  their 
disputes  from  the  ordinary  courts  of  law,  and  submit  them  to  one  or  more  persons 
mutually  or  separately  chosen  as  arbiters.  Where  one  is  chosen,  he  is  termed  sole 
arbiter.  The  chief  recommendation  is  finalitjr.  The  deed  of  reference  is  called  a 
submission,  reference,  or  arbitration.  It  is  either  general,  comprehending  all  dis- 
putes ;  or  special,  applying  to  certain  specified  matters.  If  the  arbiters  differ  in 
opinion,  they  either  then,  or  before  differing,  name  an  umpire,  and  devolve  on  him 
the  decision,  by  a  deed  of  devolution.  The  judgment  of  arbiters  or  oversmen  is 
called  a  decreet-arbitral.  A  deed  of  submission  has  a  clause  authorizing  registration 
for  execution,  under  which  summary  diligence  is  at  once  obtained  on  registration 
of  that  deed,  and  the  award.  All  these  deeds  behove  to  be  written  on  stamped 
paper  (35s.),  and  tested  as  regular  deeds  in  legal  form,  12th  Feb.  1817 ;  Stewart. 
A  practice  has  crept  in  of  writing  references  without  a  clause  of  registration,  upon 
an  agreement  (2s.  6d. )  stamp,  which  appears  sufficient  to  warrant  an  action  on  the 
award,  but  cannot  have  the  benefit  of  summary  diligence.  The  arbiters  name  a 
derk,  generally  a  professional  gentleman,  to  keep  their  proceedings  in  form.  Unless 
the  deed  has  a  special  limitation,  the  powers  of  the  arbiter  fall,  on  the  lapse  of  one 
year  ;  but  if  they  have  the  power  of  prorogation  given  them,  they  may  prorogate 
from  year  to  year,  and  the  parties  themselves  may  renew  the  submission,  after  it  has 
&llen,  23d  Dec.  1820 ;  Stark.  When  a  depending  process  at  law  is  withdrawn  to 
arbitration,  it  is  done  by  a  minute  of  reference,  and  the  court  interpones  its  autho- 
rity thereto.  This  is  called  a  judicial  reference,  and  the  judge  is  called  the  referee ; 
and  his  judgment  an  award,  which  on  being  reported  to  the  court,  becomes  its  de- 
cree. This,  too,  falls  bv  the  lapse  of  a  year.  The  several  steps  in  this  judicial 
refinance  are  exempt  from  stamp-duty.  The  English  award  is  in  many  respects 
different  from  the  decreet-arbitral  in  Scotland ;  and  it  is  therefore  unsafe  to  follow 
English  authorities  on  this  branch  of  law.  The  decreet-arbitral  and  award  cannot 
be  reviewed  on  the  merits,  but  may  be  set  aside  on  the  following  grounds : — 1«/, 
Bribery,  corruption,  and  falsehood  (Act  of  Regulations,  2d  Nov.  1695,  c.  25) ;  24, 


ARB— ARE  31 

Where  the  arbiter  has  not  fully  heard  the  parties ;  3<l,  Or  refused  to  receive  evi- 
dence, or  proceeded  in  absence  of  one  of  the  parties ;  or,  Uutly,  has  exceeded  his 
powers,  as  limited  by  the  deed  of  appointment,  28th  Jan.  1835  ;  £^1  of  Dmimore. 
An  arbiter  may  award  expenses  of  the  reference  without  a  special  clause  of  authority, 
6th  Dec.  1836;  Robertson.  A  formal  action  of  reduction  is  necessary;  verbal 
r^erences  are  good  in  matters  below,  but  not  above,  L.8, 6s.  8d.  ;  but  the  agreement 
to  refer  can  only  be  proved  by  the  parties'  oaths,  and  the  award  by  those  of  the 
referees,  5th  June  1824 ;  Ferrie.  Clauses  of  reference  to  a  person  not  named,  but 
as  holding  office,  as  Lord-advocate  or  Sheriff  of  Edinburgh,  are  null,  unless  parties 
homologate  the  nomination,  by  going  before  the  party  holding  the  office,  28th  Feb. 
1810,  Davidson.  But  a  rule  in  Friendly  Societies  to  refer  disputes  is  binding,  11th 
March  1825  ;  Cooper.  Submissions  to.  a  person  named,  of  questions  whicn  may 
arise,  are  valid,  though  of  doubtful  expediency,*  especially  in  contracts  of  building, 
where  the  architect  is  often  made  the  judge  of  his  own  plans,  21st  March  1831 ; 
M'Caul.  A  trustee  and  commissioner  under  the  Bankrupt  Act  may  refer  disputed 
claims.  The  judgment  of  a  non-professional  arbiter  is  held  arbitrum  boni  viri.  By 
the  recent  statute  13  and  14  Vict.  c.  36  (1850),  a  judicial  reference  is  introduced, 
whereby  parties  in  an  action  in  the  Court  of  Session  may  refer  judicially  any  issue 
for  trial,  to  one,  three,  five,  or  seven  persons,  who  shall  sit  as  a  jury,  and  a  majority 
may  decide. 

ABBITRART  PUNISHMENT  is  where  the  punishment  is  not  defined  by 
statute  or  fixed  by  common  law,  and  so  is  left  to  the  discretion  of  the  judge,  but 
which  cannot  extend  to  a  capital  sentence.  Where  the  charge  implies  a  capital 
punishment,  the  public  prosecutor  must  restrict  the  libel  to  an  arbitrary  punish- 
ment, to  relieve  the  judge  firom  the  duty  of  pronoimcing  the  highest  penalty  of  the 
law 

ARCHES  COURT,  the  chief  Consistory  Court  of  the  Archbishop  of  Canter- 
bury,— so  called  from  being  held  in  the  Church  of  Saint  Mary-le-bow  (de  arcvbus), 

ARMIGER— ARMORIAL  BEARINGS.  The  former  denotes  carrymg  or  wear- 
ing arms ;  the  law  term  iot  Etqwre,  The  jurisdiction  in  such  questions  is  with  the 
Lord  L;^on  King-at-Arms  (Earl  of  Kinnoul).  But  advocation  to  the  Court  of 
Session  is  competent,  12th  June  1848,  Cuninghame;  21  Jurist,  437. 

ARRAIGN,  in  England,  is  equivalent  to  the  Scotch  term  indict ;  and  the  clerk 
of  the  criminal  courts  is  termed  ^^  clerk  of  the  arraigns'*  In  trials  for  high  treason 
in  Scotland,  under  commission  of  eyer  and  terminer,  the  English  terms  and  pro- 
cedure are  strictly  adopted. 

ARREARS— ARRERAGIUM.  Arrears,  or  unpaid  rents,  or  other  sums  arising 
from  heritable  funds,  are  held  as  moveable  in  all  questions  with  creditors,  and  in  suc- 
cession, unless  otherwise  expressly  provided  for  and  declared. 

ARREST— APPREHENSIOJJ.     ^ee  Prosecution. 

ARREST  OF  JUDGMENT.  A  motion  in  English  courts  in  bar  of  judgment, 
and  not  unknown  in  Scotch  criminal  courts,  where  objections  are  offered  to  the 
verdict,  when  judgment  is  asked  by  the  prosecutor.    2  Hume,  463. 

ARRESTMENT  OF  MOVEABLES  FOR  DEBT  (ATTACHMENT  in  Eng- 
land). 

1.  Jurisdictionis  FundandoB  Causa  (or  to  found  jurisdiction),  is  used  against 
foreigners,  whereby  their  moveable  effects  are  attached  in  Scotland  to  render  them 
liable  to  the  jurisdiction  of  the  Scotch  courts.  The  attachment  may  proceed  on  the 
warrant  of  the  Court  of  Session,  Sheriff,  or  Burgh  Magistrates,  but  not  of  the  Justices 
of  tfte  Peace,  and  the  subsequent  action  for  the  debt  can  only  be  brought  in  the 
Court  of  Session.  Such  arrestment  does  not  compete  with  arrestments  in  security 
and  for  payment,  so  that  a  new  arrestment  to  that  effect  is  necessary  after  the  action 
has  oeen  raised.  An  action  to  fix  status  as  husband  and  wife,  is  not  competent  under 
this  mode.  The  decree  is  valid  to  its  extent,  independent  of  the  value  of  the  effects 
attached.  A  foreigner  with  heritable  property  in  the  country,  is  liable  to  the  jiuis- 
diction  of  the  Court  of  Session,  without  such  arrestment,  at  least  in  all  questions 
with  regard  to  that  property.     A  foreigner  is  cited  edictally.     See  Citation. 

2.  Arrestment  in  security  is  used  on  the  dependence  of  an  action,  even  though 
carried  to  the  Court  of  Session  or  House  of  Lords.  It  is  also  competent  on  a  bill 
before  its  maturity.     The  arrestment  not  only  covers  principal  and  interest,  but  the 
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expenses  of  the  process  until  its  final  issue,  into  whatever  court  it  may  be  carried. 
The  precept  to  arrest  may  be  contained  in  the  summons,  or  in  a  separate  writ ;  16 
and  17  Vict.  c.  80^  s.  1,  and  the  summons  must  be  executed  within  twenty  days  after 
the  arrestment,  and  called  or  enrolled  within  other  twenty  days,  otherwise  it  faUs, 
1  and  2  Vict.  c.  114,  s.  17  and  19.  Justices  may  issue  arrestments  in  actions  falling 
within  their  ordinary  jurisdiction,  and  under  their  Small  Debt  Act,  but  only  in  the 
form  directed.  No  warrant  can  be  given  to  arrest  for  a  debt,  independently  of  an 
action.  The  author  once  saw  a  warrant  by  a  justice,  without  any  summons,  to  arrest 
effects  of  a  debtor,  until  a  debt  should  be  paid,  and  which  might  have  exposed  the 
parties  to  an  action  of  damages  for  the  irregularity.  The  arrestment  in  secu- 
rity becomes  one  for  payment,  on  decree  being  obtained,  without  the  necessity  of 
any  new  arrestment.  Arrestments  in  security  may  be  loosed,  on  caution  found 
by  the  debtor  to  make  forthcoming  whatever  has  been  attached;  and  a  loosing 
may  be  either  special  as  to  certain  arrestments,  or  general,  applicable  to  all  arrest- 
ments. 

3.  Arrestment  in  execution  proceeds  on  a  decree  or  registered  protested  bill,  or 
other  valid  obligation  of  debt,  and  no  previous  charge  is  necessary,  2d  Feb.  1814, 
Weir.  Such  arrestments  are  not  removable  on  caution,  but  only  on  payment  of  the 
debt,  or  by  the  court,  on  cause  shown.  Where  the  arrestee  resides  in  another  juris- 
diction, supplement  or  indorsation  is  necessary,  1  and  2  Vict.  c.  114,  s.  13  and  19. 

4.  The  fund  or  subject  arrested  must  be  in  the  hands  of  a  third  party,  and  not  of 
the  debtor,  his  factor  or  servant.  Ersk.  B.  iii.,  T.  6,  s.  4  ;  12th  Dec.  1752,  Camp- 
beU ;  18th  Jan.  1709,  Donaldson.  The  test  is,  that  the  person  in  whose  hand  the 
arrestment  is  laid  is  the  proper  person  to  be  sued  for  the  debt  at  the  instance  of  the 
common  debtor,  and  if  tne  debtor  took  possession  against  the  custodier's  consent,  it 
would  be  no  theft  in  him  ;  but  if  the  custodier  disposed  of  the  subjects  without  his 
consent,  it  would  support  a  charge  of  theft.  Arrestment  of  a  farmer's  horse  in  a 
stable  on  a  market-day  therefore  appears  inept.  Arrestments  fall  by  the  death  of 
arrestee,  unless  renewed,  so  the  heir  may  pay  if  in  good  faith  ;  but  if  he  holds  the 
fund,  a  forthcoming  is  good  on  the  first  arrestment,  and  it  subsists  notwithstanding 
the  death  of  the  arrester  and  common  debtor,  22d  Dec.  1738,  Earl  of  Aberdeen. 
Debts  due  to  a  company  cannot  be  arrested  for  the  debts  of  a  partner ;  but  an 
arrestment  may  be  laid  in  the  hands  of  the  company,  to  attach  his  interest  in  the 
division.  Arrestments  in  the  hands  of  the  treasurer  or  manager  of  incorporations 
and  joint-stock  companies,  and  of  acting  trustees,  is  the  proper  mode  of  attachment 
of  a  partner's  share  and  interest.  The  test  here  is,  that  the  arrestment  should  be  in 
the  hands  of  the  same  persons  who  would  be  the  proper  parties  to  call  in  an  action 
for  the  debt.  Widow's  annuities  and  other  alimentary  funds  are  declared  by  private 
deeds  and  public  statutes,  exempt  firom  arrestment,  10th  June  1852,  Lewis  v.  An- 
struther.  Arrestments  are  valid  to  affect  the  produce  of  heritage  where  directed  to 
be  sold ;  and  though  an  arrestment  does  not  cover  future  debts,  it  includes  an  obli- 
gation  to  account  for  a^anagement  then  current.  Bills  and  bill  debts  lare  not  arrest- 
able, as  they  can  be  passed  by  indorsation.  Rents  and  interests,  both  current  and 
in  arrear,  are  arrestable,  and  each  term  forma  a  separate  debt,  requiring  separate 
arrestments,  and  the  term-day  must  be  complete  before  the  arrestment  can  attach 
the  next  term,  15th  Jan.  1813,  Handyside.  Current  rents  are  liable  to  all  excep- 
tions which  may  occur  between  the  date  of  arrestment  and  the  term  of  payment, 
such  as  adjudications  of  the  property,  destruction  of  the  subjects,  and  other  claims 
which  are  good  against  the  common  debtor ;  and,  generally,  the  arrester  is  liable  to 
all  defences  which  could  be  good  against  the  common  debtor  before  the  date  of  the 
arrestment.  They  cannot  be  proved  by  a  reference  to  his  oath ;  but  he  may  be  a 
witness. 

5.  Arrestments,  both  in  security  and  in  execution,  may  be  removed  or  restricted 
tknder  the  Act  1  and  2  Vict.  c.  114,  s.  21  and  22  (Personal  Diligence  Act,  1838), 
whereby  the  Lord  Ordinary,  in  any  case  in  the  Court  of  Session,  or  Sheriff,  where 
the  warrant  is  from  him  on  petition  of  the  debtor  intimated  to  the  creditor  or  pur- 
suer, may  recall  or  restrict  such  arrestments,  on  caution  or  without  caution.  The 
application  is  proceeded  with  as  a  summary  case,  and  the  judgment  is  subject  to 
review.  In  ancient  practice  the  security  for  loosing  arrestments  was  taken  by  the . 
messenger  arresting. 
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G.  The  creditor  arresting  is  called  the  arrester,  the  original  debtor  the  common- 
debtor  ;  the  person  in  whose  hands  the  arrestment  is  laid  the  arrestee ;  and  in  case  of 
more  arrestments  or  ckumants,  the  fund  or  effects  form  the  fund  in  medio.  The  arrest- 
ment in  execution,  or  that  in  security  after  decree  is  obtained,  is  enforced  by  an 
action  of  forthcoming,  which  must  be  brought  in  the  court  having  jurisdiction  over 
the  arrestee  (23d  June  1710,  Dalrymple)  ;  and  the  common- debtor  is  only  called 
for  his  interest,  to  allow  him  to  show  that  the  original  debt  is  disch%i*ged,  or  to  aid 
in  fixing  the  true  amount  of  funds  or  effects  in  the  hands  of  the  arrestee ;  and  being 
so  called,  he  cannot  be  afterwards  heard  to  object  against  the  proceedings  and  decree 
of  forthcoming.  Where  there  are  more  arrestments  or  other  claims,  the  arrestee,  or 
any  claimant  in  his  name,  may  bring  an  action  of  multiplepoinding  on  the  groUhd  of 
double  distress.     See  Multiplepoinding, 

7.  Arrestments  reckon  in  preference  according  to  their  dates,  whether  in  security 
or  in  execution.  Even  a  difference  of  two  hours  (but  not  one)  between  arrestments 
will  give  a  preference.  Arrestments  compete  and  rank  with  assignations,  according 
to  the  date  of  intimation  of  the  latter.  Two  witnesses  are  necessary  to  the  service 
and  execution  of  arrestments.  Act  1681,  c.  5.  In  case  of  any  undue  delay  (mora)p 
the  first  forthcoming  though  on  a  posterior  arrestment,  is  preferred,  as  being  the 
first  completed  diligence — arrestment  being  only  an  inchoate  or  imperfect  step  in  the 
diligence,  placing  a  nexus  on  property,  but  not  operating  a  transference.  So,  too,  a 
completed  poinding  of  moveables,  though  previously  arrested,  voids  the  arrestment. 
Arrestments  used  within  sixty  days  of  notour  bamniiptcy,  or  four  months  after, 
rank  pari  passu  or  rateably,  according  to  the  amount  of  their  debts. 

8.  J£  the  arrester  pays  in  breach  of  the  arrestment,  he  is  liable  to  pay  the  value 
of  the  funds  and  effects  amested,  at  least  to  the  extent  of  the  arrester's  debt  (25th 
Jan.  1838,  Laidlaw),  and  is  exposed  to  a  criminal  prosecution  for  breach  of  arrest- 
ment, as  in  contempt  of  court,  and  which,  therefore,  must  be  prosecuted  in  the  court 
under  whose  authority  the  arrestment  was  used ;  but  this  action  is  now  little  known. 
Arrestments  cover  interest  on  the  debt  and  expenses  of  process,  but  not  the  expenses 
of  the  forthcoming,  7th  June  1825,  May. 

9.  Arrestments  prescribe,  tmless  judicially  insisted  in,  formerly  in  five  (1669,  c. 
9),  now  in  three  years  (1  and  2  Vict.  c.  114,  s.  21, 1838),  after  being  laid  on,  or 
after  the  decree  in  the  depending  action.  Under  the  Sheriff  Small  Debt  Act,  the 
arrestments  hXL  in  three  months,  unless  renewed  every  three  months.  See  Sheriff 
M*Laurih*s  Digest  of  Small  Debt  Act, 

10.  Damages  may  be  given  for  the  nimious  and  oppressive  use  of  arrestment,  but 
the  mere  failure  of^^  success  in  the  action  is  not  sufficient,  if  there  existed  probable 
cause  of  action,  and  no  excessive  use  of  arrestments  to  attach  sums  beyond  the  pro- 
bable amount  of  the  claim.  But  malice  and  want  of  probable  cause  must  be  proved^ 
20th  Feb.  1853,  Fleming.     See  Foreign  Attachment, 

11.  Workmen's  Wages. — By  the  Act  8  and  9  Vict.  c.  39  (1845),  all  arrestments 
of  wages  on  the  dependence  of  Sheriff  Small  Debt  summonses,  of  whatever  amount, 
are  declared  not  to  be  lawful  or  competent;  and  by  the  existing  Sheriff's  Small 
Debt  Act,  1  Vict.  c.  41,  s.  7  (1837),  it  is  declared  that  wages  of  labourers  and 
manufacturers  shall,  so  far  as  necessary  for  their  subsistence,  be  deemed  alimentary, 
and  in  like  manner  as  servants'  fees,  and  other  alimentary  funds  not  liable  to  arrest- 
ment of  any  kind.  It  is  often  very  difficult  to  ascertain  the  excess  of  wages  sub- 
ject to  arrestment.    The  following  authorities  may  be  of  service  in  this  matter : 

In  the  case  of  Shanks  v,  Thomson,  11th  July  1838  (Jurist),  regarding  the 
arrestment  of  workmen's  wages,  the  Lord  Ordinary  (Cuninghame),  in  a  note 
to  his  judgment,  says,  "  What  is  the  legal  right  of  the  operatives  under  the 
late  statute,  which  declares  the  wages  of  the  defenders  not  to  be  arrestable) 
in  so  far  as  alimentary?  It  appears  very  difiicult  to  lay  down  any  general 
rule  as  to  what  shall  be  held  a  fair  and  reasonable  amount  of  aliment  in  all 
cases.  In  Lanarkshire,  it  is  said  that  12s.  a  week  is  adopted  as  a  universal 
rale  of  modification  as  to  all  artizans ;  while,  in  Renfrewshire,  a  certain  pro- 
portion or  percentage  of  the  wages  is  stated  to  be  held  as  alimentary.  It  is 
^ber  thought,  that  neither  of  these  principles  ought  to  be  adopted  as  an 
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unvarying  rule.  Bat,  1.  The  Lord  Ordinary  is  certainly  disposed  to  think 
that  12s.  per  week  should,  in  these  times,  be  held  as  the  fnirUmum  aliment,  to 
be  modified  to  any  artizan  having  the  subsistence,  rent,  and  necessaries  of  a 
family  to  provide  in  a  populous  town,  which  is  the  seat  of  manufactures.  2.  In 
so  far  as  wages  exceed  12s.  per  week,  the  Lord  Ordinary  would  not  even  in 
that  case  hold  the  whole  surplus  a3  not  alimentary  and  arrestable,  because  it 
is  plain  that  workmen  of  superior  skill  (just  like  men  attached  to  scientific 
or  literary  labour,  in  other  departments  of  industry)  very  reas6nably  require 
a  greater  allowance  for  the  support  of  their  iamihes,  than  operatives  in  the 
very  humblest  class.  On  the  faith  of  their  earnings,  superior  workmen  may 
have  taken  houses  of  higher  rent,  or  engaged  domestic  servants,  or  provided 
clothes  to  their  families  on  a  different  scale  from  the  humbler  operatives. 
Hence,  as  to  workmen  earning  wages,  the  Lord  Ordinary  would  be  disposed 
quoad  the  excess,  to  adopt  the  Renfrewshire  principle,  and  to  hold  a  certain 
part  of  that  surplus  as  alimentart/,  and  a  certain  part  as  arrestable.  Perhaps 
it  would  not  be  too  severe  or  unreasonable,  in  cases  of  this  description,  to 
divide  the  surplus,  and  to  hold  50  per  cent,  of  the  surplus  as  alimentary,  and 
50  per  cent,  as  arrestable.  Li  this  way,  if  an  artizan  earned  20s.  a  week, 
4s.  would  be  arrestable  ;  and  if  he  earned  30s.,  even  9s.  would  be  arrestable. 
Probably  these  proportions  may  be  varied  on  hearing  counsel.  The  pro- 
position is  suggested  as  a  matter  of  discussion  when  the  case  comes  before 
the  court."  The  case  unfortunately  was  not  in  shape  when  it  came  before 
the  court,  to  admit  their  Lordships  to  decide  this  very  important  point. 

In  a  case  before  the  Magistrates  of  Leith,  their  assessor,  A.  S.  Logan, 
Esq.  (now  Sheriff  of  Forfarshire),  issued  the  following  elaborate  notes : — 
'^  The  point  which,  in  this  case,  has  been  submitted  to  my  opinion,  regards 
the  extent  to  which,  under  a  recent  act  (1  Vict.  c.  41,  s.  7),  the  wages  of 
the  defender,  who  is  an  operative  weaver,  ought  to  be  regarded  as  aliment- 
ary, and,  as  such,  not  subject  to  arrestment  at  the  instance  of  the  pursuer, 
who  is  his  admitted  creditor.  The  case  itself  presents  no  great  difficulty ; 
but  it  has  been  thought  that — ^regard  being  had  to  the  circumstances  and 
condition  of  the  labouring  classes  in  and  around  Leith — it  is  desirable  that 
it  should  (if  possible)  give  occasion  to  some  general  rule,  which,  in  all  similar 
instances,  may  define  the  rights  of  workmen  and  their  creditors,  as  well  aa 
regulate  the  conduct  of  masters,  in  event  of  their  being  rendered  arres- 
tees. This  object,  which  is  one  of  much  consideration  and  importance,  ifl 
embarrassed  by  not  a  few  difficulties,  as  well  in  principle  as  practice. 

"  The  provision  of  the  statute  in  question  is  in  these  words : — *  Wages  of 
labourers  and  manufacturers  shall,  so  far  as  necessary  for  their  subsistence^^  be 
deemed  alimentary,  and,  in  like  manner  as  servants'  fees  and  other  alimentary 
funds,  not  liable  to  arrestment.'  What  proportion  of  such  wages  shall  in  any 
case  be  deemed  alimentary  is  left  to  the  discretion  of  the  judge,  in  the  event 
of  the  matter  being  brought  before  him.  Now,  that  discretion  may  either  be 
applied  to  each  case,  according  to  its  individual  circumstances,  just  as  it 
arises ;  or  it  may  engage  itself  in  the  formation  of  a  general  and  compre- 
hensive rule,  which,  being  framed  on  a  sufficiently  broad  and  accurate  view 
of  the  condition  of  those  classes  within  his  jurisdiction  which  are  more  imme- 
diately concerned  in  its  application — he  may  declare  beforehand  to  be  appli- 
cable to  all  future  cases  of  the  same  order,  irrespective  of  the  triifling 
specialties  which  may  occur  in  each.  The  propriety  of  establishing  such  a 
rule  seems  obvious,  as,  among  other  advantages,  it  will  certiorate  those  pro- 
viding furnishings  to  workmen,  how  far  they  ought  to  rely  on  the  diligence 
of  arrestment — masters,  what  proportion  of  arrested  wages  they  may  wi^ 
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safety  pay  over  to  their  workmen — and  workmen  themselves,  what  part  of 
their  wages  they  may  reckon  on,  during  times  of  sickness  or  inadequate 
employment,  as  a  Jund  of  credit  available  for  the  supply  of  their  immediate 
wants.  Besides,  if  such  a  rule  were  fixed,  duly  published,  and  resolutely 
acted  on,  much  of  the  expense  and  annoyance  consequent  on  actions  of  forth- 
coming might  be  avoided,  and,  in  many  instances,  even  the  necessity  of 
arrestment  itself  might  be  spared. 

"  Nor — whilst  such  is  the  obvious  expediency  of  the  proposed  rule — do 
there  seem  to  be  any  grounds  for  questioning  its  Ugality;  the  Second  Divi- 
sion of  the  Court  of  Session  having,  in  a  case  rising  out  of  the  Glasgow 
Cotton-Spinners'  Association  (Shanks  and  Others  v,  Thomson,  10th  July 
1838,  14  D.  B.  M.  1353),  sanctioned  an  inquiry  into  the  amount  of  wages 
payable  to  that  class  of  operatives,  with  the  view  of  fixing  what  proportion 
of  those  due  the  defenders  (nearly  1100  in  number)  ought  to  be  declared 
firee  from  arrestment.  Tha(  inquiry  was  directed  to  be  made  by  Mr  Sheriff 
Alison,  who  returned  to  the  Lord  Ordinary  a  very  elaborate  report,  in  which 
the  policy  of  establishing  a  general  rule,  applicable  to  wages  in  general,  is 
very  fully  and  ably  canvassed.  Two  modes  or  forms  of  such  a  rule  are 
described  as  existing,*^-one  of  them  in  his  own  county,  the  other  in  Dum- 
bartonshire. By  the  former,  no  wages,  unless  amounting  to  more  than 
twelve  shillings  per  week,  are  subject  to  arrestment ;  by  the  latter,  one-half 
of  all  wages,  whatever  their  amount,  is  liable  to  that  diligence.  Such  are 
the  two  existing  forms  of  the  rule,  which  indeed  does  not  seem  to  admit  of 
greater  variety ;  and  after  the  fullest  and  most  anxious  consideration,  in 
which  I  have  procured  such  information  as  I  could  regarding  the  circum- 
stances of  the  working-classes  in  and  about  Leith,  I  am  inclined  to  recommend 
the  adoption  of  the  prine^le  of  the  former  one,  joined,  however,  to  a  mode  of 
applying  it  somewhat  different  from  any  yet  adopted  elsewhere. 

''  The  Dumbartonshire  form  of  the  rule  unquestionably  possesses  the  great 
recommendation  of  providing  for  a  workman,  irrespective  of  the  amount  of 
his  earnings,  a  certain  fund  of  credit  available  in  the  various  contingencies 
to  which  his  mode  of  life  is  subject.  But,  on  the  other  hand,  it  is  exposed 
to  the  very  serious  disadvantage  of  pressing  severely  on  the  worst  paid 
classes,  by  withdrawing  one  entire  moiety  of  a  weekly  pittance,  amounting 
frequently  to  not  more  than  six,  eight,  or  ten  shillings.  What,  however, 
has  chiefly  moved  me  in  preferring  the  Lanarkshire  form,  is  the  circumstance 
that  the  Dumbartonshire  one  must  be  chiefly  of  advantage  among  a  working 
population,  exposed  to  great,  sudden,  and  not  unfrequent  variations,  both  in 
the  amount  and  the  rewards  of  labour ;  whilst  in  Leith,  as  I  am  credibly 
informed,  the  rates  of  remuneration — though  in  no  case  very  high — are  almost 
always  uniform,  and  the  employment  next  to  quite  certain. 

'^  In  applying,  then,  the  principle  of  the  Lanarkshire  mode,  the  first  thing 
is  to  adopt  a  minimum  of  wages — all  under,  and  not  above  which,  shall  be 
held  to  be  alimentary.  In  Glasgow,  that,  as  already  stated,  is  fixed  at  twelve 
shillings  per  week ;  but, — regard  being  had  to  the  cost  of  living  and  lodging 
in  Leith,  as  compared  with  that  city, — I  am  of  opinion,  it  ought  to  be  fixed 
here  at  not  more  than  ten^  an  amount  which — probably  too  low  for  a  densely 
peopled  manufacturing  city,  where  there  is  a  proportionable  pressure  on  the 
means  of  subsistence,  and  probably  too  high  for  most  country  viUages  and 
small  towns,  where  the  reverse  is  the  case — seems  fairly  enough  adapted  for 
the  medium  position  of  such  a  place  as  Leith.  I  would  propose,  therefore; 
that  where  a  workman's  weekly  wages  amount  to  ten  shillings^  or  to  any 
smaller  sum,  the  whole  thereof  should  be  deemed  alimentary;  and  that  con* 
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sequentlj,  his  employer  should  be  in  safety,  notwithstanding  arrestments  laid 
in  his  hands,  to  pay  to  the  workman  their  full  amount. 

<<  In  regard  to  wages  above  ten  shillings,  I  should  by  no  means  recommend 
that  the  whole  surplus  should  be  declared  arrestable.  For,  in  fixing  on  that 
sum  as  the  alimentary  minimum,  I  do  not  consider  it  as  universally  adequate, 
but  as  barely  sufficient  for  human  subsistence,  viewed  with  regard  to  the 
probable  wants  and  habits  of  a  person  whose  skill  has  never  been  able  to 
procure  for  him  a  greater  weekly  return.  It  is  plain,  therefore,  that  such  a 
Bum  may  not  amount  to  the  alimentary  minimum  in  relation  to  another 
workman,  whose  skill  has  always  procured  for  him  a  considerably  higher 
remuneration,  or  who,  from  the  mere  accident  of  better-paying  employment, 
has,  in  point  of  fact,  been  at  no  time  without  it.  To.  such  a  person  it  is 
obvious,  the  means  of  endurable  subsistence  must  cost  somewhat  more  than 
to  the  other;  and  therefore,  wherever  the  weekly  wage  amounts  to  more 
than  the  minimum  already  fixed,  I  would  recomc&end  that  only  a  proportion — 
increasing,  however,  in  a  ratio  to  be  immediately  explained — of  the  surplus 
should  be  arrestable.  Thus,  in  wages  ranging  from  more  than  ten  to  fifteen 
shillings  per  week,  ten  should,  in  the  first  instance,  be  set  aside  as  the 
alimentary  minimum ;  and,  in  the  next  place,  one- half  of  the  remainder 
should  be  added  to  that  fund.  For  example,  a  workman  earning  fifteen 
shillings  per  week  would  thus  be  allowed  12s.  fid.  for  his  support  and  that 
of  his  family ;  whilst  the  remaining  2s.  fid.  would  be  forthcoming  to  his 
arresting  creditor.  Again — in  wages  ranging  from  more  than  fifteen  up  to 
twenty  shillings  per  week,  the  same  principle  would  fall  to  be  applied,  only 
with  a  partial  difference  in  the  proportion ;  as  I  propose  to  subject  to  arrest- 
ment tioO'ihirda  of  the  surplus  BhowQ  fifteen  shillings.  For  example,  a  work- 
man earning  twenty  shillings  per  week,  would  thus  be  allowed  14s.  2d. ; 
whilst  the  remaining  5s.  lOd.  would  be  subject  to  his  creditor's  diligence. 
The  workman^a  proportion  would,  in  such  a  case,  be  composed  of  these 
items:— 

Alimentary  minimum,  .  .  .         L.O  10     0 

One-half  of  the^s^  ^yQ  shillings  of  surplus,  0     2     6 

One-third  of  the  second  do.,  .  .  0     18 


L.0  14     2 


Whilst  the  creditor's  proportion  would  stand  thus : 
One-half  of  the /r«^  do.        .  .  .         L.0     2     fi 

Two-thirds  of  the  second  do.  .  .  0     3     4 

L.0     5  10 


L.1     0     0 


"  Once  more — in  wages  ranging  from  more  than  twenty  up  to  twenty-fivt 
shillings  per  week,  exactly  the  same  rule  ought,  I  submit,  to  be  applied ; 
with  this  addition,  that  of  the  third  five  shillings  of  surplus,  only  one-fourth 
should  be  allowed  to  the  workman.  In  such  a  case,  the  workman's  and 
creditor's  proportions  respectively  would  be  15s.  5d.  and  9s.  7d.  And  in 
the  very  unusual  case  of  wages  amounting  to  more  than  twenty-five  shillings 
per  week,  I  should  recommend  that,  whilst  the  above  rule  should  be  applied 
to  the  extent  of  that  sum,  all  beyond  it  should  be  arrestable. 

''  The  application  of  the  rule  to  intermediate  rates  of  wages  is,  as  will  at 
once  be  seen,  simply  matter  of  arithmetical  computation." 

See  farther  the  able  and  elaborate  Report  of  John  Hill  Burton,  Esq.y 
Advocate,  on  this  subject  (1 854). 
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Decided  Points : — ^Arrestments. 

I.  A  process  of  reduction,  without  any  conclusion  for  payment  of  money,  was 
found  incapable  to  sustain  an  arrestment  on  the  dependence ;  1712,  Boss,  Morri- 
son's Dictionary,  690. 

'  2.  The  arrears  of  an  officer's  half-pay  was  found  arrestable  in  the  hands  of  the 
parmaster,  who  was  held  &ctor,  not  for  the  individual,  but  for  the  whole  body  of 
officers;  1716,  Brodie,  Mor.  709. 

3.  Minister's  stipend  found  arrestable;  1736,  Hale,  Minister  of  Linton,  Mor.  6711. 
Same  found  13th  December  1815,  Smith  ;  and  see  1 1th  March  1831,  Brown.  So 
with  Professors'  salaries;  9th  June  1801,  Laidlaw.  Annuity  to  schoolmasters'  widow 
found  arrestable ;  24th  Jan.  1829,  Irvine.  Salary  of  the  rector  of  an  academy  found 
arrestable ;  16th  May  1833,  Murray.  Same  as  to  the  salary  of  an  officer  of  the 
Court  of  Session,  nth  July  1827,  Afcller. 

4.  Alimentary  funds  are  arrestable  only  by  alimentary  creditors ;  1761,  Seton, 
Mor.  772 ;  10th  June  1852,  Lewis  v.  Anstruther. 

6.  Bills  with  blank  indorsations  deposited  cannot  be  arrested  in  the  hands  of  the 
depositors,  but  a  process  of  exhibition  (and  interdict)  is  the  proper  remedy  ;  1729f 
Jameson,  Mor.  711. 

6.  A  bill*  was  indorsed  in  trugt  for  behoof  of  the  common  debtor.  An  arrestment 
in  the  trustee's  hands  before  the  bill  was  paid,  was  found  preferable  to  one  after  he 
had  got  payment,  in  respect  that  the  trustee  was  in  right  of  the  money,  and  liable 
to  account;  1740,  Oordon's  Creditors,  Mor.  715.  See  to  same  effect,  4th  Feb. 
1830,  Cameron ;  15th  Jan.  1830,  Mitchell  and  Bell. 

7.  An  arrestment  in  the  hands  of  joint  adventurers  or  copartners  found  to  have 
secured  the  interest  of  one  of  their  number,  though  at  the  time  the  subjects  were 
abroad,  but  subsec^uently  realized  bv  the  company ;  1742,  Bae,  Mor.  716.  Same 
foimd,  and  in  addition  the  interest  of  a  deceased  partner ;  1745,  Neilson,  Mor.  723. 
It  was  also  held  competent  to  arrest  the  contract-price  durino  the  progreee  of  work  ; 
18th  Dec.  1847,  Marshall.  But  an  arrestment  in  the  hands  of  a  consignee  before 
the  effects  came  into  his  hands,  was  found  bad  ;  1759,  Stalker,  Mor.  745. 

8.  Arrestment  in  the  hands  of  voluntary  trustees  of  the  debtor,  held  inept ;  1752, 
Campbell,  Mor.  742.    See  11th  Feb.  1826,  Thomson. 

9.  An  insolvent,  at  a  meeting  of  creditors,  authorized  a  party  to  sell  his  effects 
for  behoof  of  his  creditors.  A  creditor  not  acceding  arrested  in  such  party's  hands, 
the  arrestment  was  held  bad ;  1756,  Souper,  Mor.  744.  Same  found  1759,  Stalker, 
Mor.  745.     See  11th  Feb.  1826,  Thomson. 

10.  An  arrestment  in  the  hands  of  a  factor  not  a  Commissioner,  found  bad ; 
Muirhead,  Mor.  732 ;  1709,  Donaldson,  Mor.  735  ;  7th  Dec.  1824,  Syme.  See 
Ersk.  B.  iii. ;  T.  6,  s.  4. 

II.  Arrestment  in  the  hands  of  a  minor  and  not  of  his  curators  was  held  good ; 

1738,  Binning,  Mor.  736.     {But  this  decinon  has  been  doubted), 

12.  Arrestment  in  the  hands  of  the  treasurer  of  an  incorporation  found  valid; 

1739,  Keir,  Mor.  738.  So  also  in  the  hands  of  the  treasurer  of  a  bank ;  1742,  Car- 
michael,  Mor.  740. 

13.  Arrestment  of  grain  at  the  mill  of  an  incorporation  belonging  to  one  of  its 
members,  laid  in  the  hands  of  the  office-bearers  and  servants  of  the  incorporation, 
found  invalid ;  1760,  Cuningham,  Mor.  747. 

14.  An  arrestment  in  the  hands  of  a  person  who  had  been  entrusted  with  the  key 
of  the  common  debtor's  house,  and  an  inventory  of  the  furniture,  also  in  the  hands 
of  a  person  to  whom  part  of  the  furniture  had  been  subsequently  entrusted,  was 
found  equally  competent  as  to  the  effects  in  the  latter's  hands,  and  preferred  accord- 
ing to  the  order  of  dates ;  1760,  Appine's  Creditors^  Mor.  749 ;  26th  Nov.  1850, 
Brown. 

15.  Arrestment  of  a  partner's  interest  in  a  bank  was  found  only  competentl 
made,  as  with  a  corporation,  either  by  citing  them  in  a  body  when  met,  or  delivering 
to  the  managers,  separately,  a  copy  of  the  arrestment ;  1762,  Dalrvmple,  Mor.  752. 

16.  An  arrestment  found  good  in  the  hands  of  a  trustee  to  whom  an  insolvent 
conveyed  heritable  property  to  sell  for  behoof  of  his  creditors ;  1780,  Grierson,  Mor. 
769.  Same  effect,  1796,  Douglas,  Mor.  16,213;  27th  ^"ov.  1828,  Lothian  ;  14th 
Nov.  1827,  Kyle. 
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17.  An  arrestment  in  the  hands  of  the  debtors  of  the  ancestor  of  the  common- 
debtor  before  confirmation,  was  found  inept;  171 1»  Menzies,  Mor.  770;  and  same 
fomid  where  the  creditors  of  the  ancestor  arrested;  1633,  Rutherford,  Mor.  774. 
But  foimd  good  after  confirmation,  the  arrestment  being  in  the  hands  of  a  debtor  to 
the  executry  by  a  creditor  of  the  defunct ;  31st  May  1848,  Renton.  Affirmed,  22 
Jur.  624. 

18.  An  arrestment  by  a  creditor  of  one  of  the  next  of  kin  of  an  intestate  defunct, 
though  unconfirmed,  held  good  under  the  Vesting  Statute,  4  Geo.  IV.  c.  98,  and  the 
debtors  paying  to  the  executors  confirmed,  were  held  liable  to  the  arrester ;  3d 
March  1837,  Frith. 

19.  A  person  selling  a  tenant's  effects,  as  commissioner  of  court,  under  a  land- 
lord's sequestration,  and  a  mandate  from  the  tenant,  and  receiving  part  of  the  pro- 
ceeds in  cash  and  part  in  bills,  an  arrestment  in  his  hands  by  creditors  of  the  tenant 
was  found  competent  as  well  before  as  after  payment  of  the  bills ;  27th  Nov.  1828, 
l\illoch.     See  14th  Nov.  1827,  Kyle's  Trustees. 

20.  An  auctioneer  was  employed  to  sell  ^miture,  and  the  proceeds  to  be  received 
by  the  owner  or  his  clerk.  An  arrestment  in  the  hands  of  the  auctioneer  was  held 
inept  to  attach  the  price  of  furniture  sold  and  undelivered ;  29th  Jime  1837,  Adam. 
See  26th  Nov.  1850,  Brown. 

21.  Arrestment  in  the  hands  of  two  out  of  six  trustees,  though  one  of  the  two  was 
cashier,  found  to  be  inept ;  22d  Jan.  1830,  Black. 

22.  Arrestment  in  the  hands  of  a  con^gnee  by  creditors  of  the  conagner,  though 
bills  were  wanted  to  him  for  the  price  of  the  effects  consigned  and  sold,  was  held 
inept;  12th  May  1837,  Johnston. 

23.  Where  effects  were  deposited  by  one  party,  and  arrested  specially  as  the  pro- 
perty of  another,  the  arrestee  was  found  entitled  to  hold  possession  until  judicial 
authority  to  deliver  was  obtained ;  13th  Jan.  1847>  Craig.  See  7th  Dec.  1847, 
Rennie. 

24.  Arrestment  foimd  incompetent  of  effects  in  the  hands  of  a  clerk  for  debts  of 
the  employer,  nor  had  the  clerk  the  right  of  retention ;  1799,  Bums,  Hum£s  Deci- 
sions, Arrestment  foimd  inept  of  a  horse  standing  in  a  smithy  to  be  shod,  ^  not 
being  properly  in  the  possession  or  custody  of  the  smith,  but  for  a  transient  job  only 
in  the  way  of  his  trade ;"  20th  Feb.  1821,  Neilson,  Hume's  Decisions, 

Note. — The  same  rule  seems  applicable  to  farmers'  horses  and  gigs  put  up  for  a 
day  in  a  stable,  or  effects  in  the  hands  of  a  carrier. 

25.  An  arrestment  must  be  laid  in  the  hands  of  the  proper  party,  and  in  his 
precise  character;  11th  February  1826,  Thomson;  20th  May  1831,  Henderson's 
Trustees. 

26.  Arrestments  attach  current  rents,  aliments,  and  interests,  though  the  term  of 
payment  has  not  come,  but  only  the  current  term,  and  not  the  yearns  produce ; 
1624,  Brown;  1628,  Halkerton,  Mor.  766;  1796,  Livingstone,  Mor.  769;  1802, 
Wright,  Mor.  16,919 ;  and  the  legal  terms  are  the  rule,  though  varied  by  agreement, 
16th  Jan.  1813,  Handyside. 

27.  A  reserved  annuity,  payable  quarterly  and  in  advance^  was  foimd  attachable 
by  arrestment  of  the  current  term,  though  nothing  was  due  at  the  time  of  arrest- 
ment ;  1706,  Hamilton,  Mor.  768. 

28.  Arrestment  does  not  fall  by  the  death  of  arrestee,  if  the  subject  be  still  in 
medio  /  1738,  Earl  of  Aberdeen,  Mor.  774 ;  and  forthcoming  may  be  instituted 
against  the  arrestee's  representatives ;  1681,  Riddel,  Mor.  783. 

29.  A  first  arrestment  preferred  to  a  second  laid  on  next  day,  where  the  decrees 
of  forthcoming  were  on  the  same  day ;  1666,  Ounningham,  Mor.  809.  A  first  arrest- 
ment preferred  to  a  second  with  the  first  decree  of  forthcoming,  because  the  second 
had  got  his  more  expeditiously  in  the  Sheriff  Court,  whereas  the  first  had  proceeded 
in  the  Court  of  Session,  and  thus  there  was  no  undue  delay  on  his  part ;  1667,  Mont- 
gomery, Mor.  809.  The^r^  arrestment  with  the  last  decree  of  forthcoming,  was 
preferred  to  the  second  arrestment  with  the  first  decree,  because  the  common  debtor 
had  opposed  the  first ;  1680,  Robertson,  Mor.  814.  The  last  arrestment  with  the 
first  decree  preferred  ;  **  the  Court  considered  the  arrestment  as  an  incohate  and  in- 
complete diligence,  so  that  if  the  posterior  arrester  got  the  first  decree,  they  prefer 
him ;"  1686,  Lauder,  Mor.  814.   An  arrestment  was  two  days  before  another,  and  the 
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decreets  of  forthcoming  were  got  on  the  same  day.  The  second  arrester  gut  delivery 
of  the  efifects,  and  then  poinded  them,  but  the  first  arrester  was  nevertheless  pre- 
ferred ;  1697,  Wightman,  Mor.  815.  A  debtor  in  a  forthcoming  having  made  pay- 
ment, was  obliged  to  pay  a  second  time  to  a  first  arrester,  who  had  not  obtained  his 
decree  of  forthcoming  imtil  after  payment ;  1724,  Maim,  Mor.  820.  The  debtor 
ought  to  have  called  the  first  arrester  in  a  multiplepoinding. 

30.  Two  arrestments  on  the  same  day,  and  no  hour  mentioned  in  the  execution, 
were  preferred  pari  passu  or  equally,  according  to  the  amount  of  their  debts ;  and  a 
proof^  to  show  that  m  point  of  fact  the  one  was  some  hours  before  the  other,  was 
refused ;  1705,  Sutie,  Mor.  816.  An  arrestment  between  the  hours  of  4  and  6  pre? 
ferred  to  one  between  the  hours  of  6  and  9 ;  1779,  Goldie,  Mor.  824.  An  arrest- 
ment between  the  hours  of  6  and  7  preferred  to  one  between  7  and  8 ;  1772, 
Cameron,  Mor.  821.  But  both  preferred  pari  passu  under  same  circumstances^ 
where  both  were  laid  on  by  the  same  messenger,  and  before  the  samd  witnesses; 
1774,  Wright,  Mor.  823. 

31.  Found  that  where  the  arrestee  allowed  decree  of  forthcoming  to  go  out  in 
absence,  he  could  not,  in  a  suspension,  plead  compensation  against  the  common- 
debtor;  17th  Jan.  1809,  Gunnine^ham.  Same  effect,  17th  Jan.  1809,  Stevenson  and  Co. 

32.  It  was  found  that  an  order  on  the  arrestee  to  produce  the  arrested  effects  in 
order  to  be  sold,  was  equivalent  to  a  decree  of  forthcoming,  so  as  to  prevent  a  sub- 
sequent poinding  by  another  creditor ;  1735,  Muirhead,  Mor.  687. 

33.  Arrestment  found  the  competent  mode  of  attaching  furniture  let  with  a 
house;  1784,  Davidson,  Mor.  761. 

34.  A  party  consigning  money  to  get  a  suspension  passed,  foimd  not  thereafter 
entitled  to  arrest  it  on  the  dependence  of  an  action  of  damages ;  10th  Feb.  1830, 
Cuthill.  Same  found,  with  reference  to  money  consigned  with  the  jailer  to  procure 
liberation ;  12th  May  1831,  Ellis.  But  arrestment  of  consigned  money  where  the 
olject  of  consignation  is  not  thereby  defeated  is  valid;  21st  Feb.  1775,  Cross,  (Hailes, 
615);  16th  July  1844,  Pollock. 

35.  By  Act  of  Sederunt,  9th  Nov.  1590,  it  is  declared  that  arrestments  are  incom- 
petent of  sums  of  money  consigned  at  the  command  of  the  court  in  the  hands  of  the 
clerk  for  suspensions.  But  in  the  case  of  JiOckwood,  1738,  money  volwiUarily  con- 
signed by  a  purchaser  of  adjudications  was  found  Arrestable ;  and  a  similar  decision 
was  given  bjr  a  majority  of  the  whole  court,  as  to  money  consigned  by  a  tenant  to 
purge  an  irritancy;  12th  July  1844,  Scott. 

36.  It  is  competent  for  the  arrestee  to  state  objections  to  the  validity  of  the  orir 
ginal  decree ;  16th  Nov.  1826,  Smyth  ;  and  the  regularity  of  the  arrestment,  but 
not  to  the  justice  of  the  debt;  23d  May  1822,  Wight ;  21st  May  1842,  Mathew; 
20th  July  1849,  Houston. 

37.  Arrestment  against  a  debtor,  left  at  the  counting-house  of  a  company  of 
which  he  was  a  partner,  held  to  be  inept ;  2l8t  Feb.  1822,  Sharpe  and  Co. 

38.  A  bill  voluntarily  granted  by  a  debtor  to  enable  creditors  to  poind  certain 
effects  arrested,  was  found  incapable  of  defeating  the  arrestment;  30th  June  1841, 
M'Donald. 

39.  Railway  calls  past  due  were  found  arrestable  in  the  hands  of  the  sharehplders, 
as  against  the  company ;  20th  July  and  13th  Nov.  1849,  Hill. 

40.  A  creditor  claiming  in  a  sequestration  must  put  a  sworn  value  on  an  arrest- 
ment ;  17th  Dec  1853,  Gibson  v.  Stratton. 

41.  An  arrestment  on  the  dependence  covers  the  interest  and  expenses,  but  not 
expenses  of  the  forthcoming;  2d  February  1825,  McDonald ;  7th  June  1825,  May. 

42.  An  arrestment  may  be  removed  by  a  letter ;  9th  Dec.  1813,  Ewing  and  Co. ; 
16th  May  1829,  Ewing;  15th  June  1830,  Thomson. 

43.  A  verdict  of  L.  150  of  damages  was  given  for  using  an  arrestment  on  a  sum- 
mons never  executed ;  19th  July  1837,  Clai^Le.  Malice  must  be  proved ;  20th  Feb. 
1853,  Fleming. 

ARRIAGE  and  CARRIAGE  were  services  performed  by  tenants,  indefinite  in 
amount,  and  which  were  prohibited  by  the  Jurisdiction  Act,  20  Geo.  U.  c.  50,  s.  21 
and  22  (1746),  so  that  none  are  now  exigible,  with  the  exception  of  mill  services, 
and  such  as  are  expressly  set  down  in  the  leases  of  tenants.  Ersk.  B.  ii. ;  T.  G,  s.  42  j 
Hunter's  Landlord  and  Tenant,  274,  380. 
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ARSON  is  the  English  term  for  wilful  and  malicions  fire-riusing,  and  readies 
ont-houses,  though  separate  from  the  dwelling-house,  which  is  not  the  case  in  Scot- 
land. The  English  statutes  are  9  Geo.  I.  c.  22;  7  and  8  Geo.  lY.  c.  30 ;  1  Vict, 
c.  89 ;  7  and  8  Vict.  c.  62.     1  Hume  125. 

ART  AND  PART.    See  Accessary. 

ARTICLES  IMPROBATORY  AND  APPROBATORY.  Where  a  writing  is 
ohjected  to  as  being  false  or  forged,  the  court  in  order  to  prevent,  on  the  one  hand, 
groundless  obiections,  and,  on  the  other,  the  putting  in  of  false  writings,  may  and' 
ought  to  require  two  things ;  the  party  producing  and  founding  on  the  writing,  so 
soon  as  it  is  challenged,  is  ordered  to  appear  and  subscribe  a  Minute  approbatory* 
abiding  by  the  writing  as  true  and  genume,  under  the  pains  of  falsehood ;  so,  if  it 
be  afterwards  found  false,  he  is  held  as  a  party  to  the  crime.  On  the  other  hand, 
the  party  challenging  is  bound  to  authorise  the  challenge  or  improbation  by  a 
Minute  improbatory,  and  to  consign  a  sum  (not  exceeding  L.5  in  Sheriff  courts)  to 
be  forfeited  to  the  other  party  if  the  challenge  be  found  groimdless.  The  statements 
in  support  of,  or  adverse  to,  the  writing,  are  contained  either  in  the  principal  record 
or  separately  in  artides  improbatory  and  approbatory,  prepared  in  the  form  of  con- 
descendences and  answers.  These  checks  are  found^  in  practice,  salutary  in  both 
ways.    Act  of  Sederunt,  11  July  1828,  s.  63.  ^ 

ARTICLES  OF  ROUP  is  the  writing  which  regulates  sales  by  auction  or  vendue. 
In  sales  of  heritable  propertv,  the  deed  is  formally  extended  on  stamped  paper,  and 
the  minutes  of  sale  annexed  with  equal  formality  ;  and  both  may  be  registered,  if 
a  clause  to  that  effect  is  contained  in  the  deeds.  With  moveables,  the  terms  of 
sale  are  generally  read  or  explained,  and  may  be  proved  by  witnesses  as  having  been 
announced.  These  are  so  common,  that  in  some  places  of  public  sales  they  are 
exhibited  in  printed  placards  on  the  wall.  Where  read  at  the  commencement,  all 
who  bid.  must  be  held  as  having  made  themselves  acquainted  with  the  terms  of  sale, 
and  it  is  not  necessaij  to  prove  that  they  heard  them  read  over.  21st  May  1853» 
Laing  and  Son,  25  «fur.  405.  Apart  from  the  special  rules,  there  must  be  good 
faith  on  both  sides.  The  exposer  must  not  employ  one  (termed  a  white  bonnet)  to 
puff  up  or  raise  the  price  by  fictitious  offers  ;  nor  the  offerers  combine  not  to  bid 
against  each  other.     Ersk.  B.  iii. ;  T.  3,  s.  2.    See  Auction, 

ARTICLES,  LORDS  OF  THE,  was  a  committee  of  the  Scotch  Parliament, 
who  had  the  preparation  and  approval  of  all  matters  to  be  laid  before  the  Legis- 
lature, 1594,  c.  218,  and  1663,  c.  1.  Abolished  at  the  Revolution  by  act 
1690,  c.  3.     Ersk.  B.  i. ;  T.  3,  s.  5. 

ARTlz5^^^'   }    See  Jfew^er  andf /S'm;afi^. 

ART-UNIONS  are  regulated  hy  9  and  10  Vict.  c.  48  (1846). 

ASCENDANTS ;  degrees  of  kmdred,  reckoning  upwards ;  but  a  mother  never 
succeeds  to  her  child.    Ersk.  B.  i. ;  T.  4,  s.  8. — B.  iii. ;  T.  8,  s.  7. 

ASSAULT ;  the  crime  of  attack  on  the  i>erson.  Actual  personal  injury  is  not 
necessary.  Aiming  a  blow,  pointing  a  gun,  riding  at,  or  starting  a  horse  by  which 
the  rider  is  thrown,  throwing  a  stone,  or  even  spitting  at,  amounts  to  the  offence. 
In  England,  the  actually  striking  or  touching  raises  the  offence  from  mere  assault 
into  battery.  No  verbal  provocation  can  justify  recourse  to  personal  chastisement, 
though  such  may  extenuate  the  offence  and  mitigate  the  punishment.  It  is  not 
allowed  to  prove  any  kind  of  provocation  given  on  a  previous  occasion,  unless  it  can 
be  connected  with  the  time  in  question  by  the  matter  being  then  resumed.  A 
person,  by  the  law  of  nature,  is  entitled  to  defend  himself  and  resist  injury,  but  he 
must  not  carry  his  defence  into  attack  and  injury,  and  so  become  in  his  turn  the 
assaulter.  Where  it  appears  that  both  parties  are  equally  to  blame,  as  being 
equally  willing  to  fight,  and  do  fight,  the  offence  becomes  one  of  breach  of  the  peace. 
An  assault  may  be  prosecuted  both  criminally  and  civilly ;  the  former  by  the  party, 
with  concurrence  of  the  fiscal,  or  at  the  instance  of  the  fiscal  alone,  and  the  other 
at  the  instance  of  the  private  party  himself.  The  result  in  the  one  prosecution 
does  not  decide  the  other.  The  party  ma^  be  acquitted  criminally,  and  yet  found 
liable  civilly,  and  the  opposite.  The  decision  in  the  dril  case  cannot  be  put  in  as 
evidence  in  the  criminal  court,  but  the  judgment  in  the  latter  may  be  given  as  an 
artide  of  evidence  in  the  former,  especially  if  the  party  pled  guilty  to  the  charge ; 
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but  eren  such  is  not  conclunve,  or  is  allowed  to  exclude  further  eTidenoe.  In  the 
civil  suit  of  assault,  the  offence  cannot  be  proved  by  the  offender's  oath,  on  reference, 
and  when  called  on  as  a  witness  he  maj  decline  to  ^ve  evidence  a^inst  himself, 
unless  in  cases  where  the  party  has  alrecufy  been  punished  criminally  at  the  instance 
of  the  fiscal,  or  where  the  assault  is  of  so  trivial  description,  that  it  appears  certain 
that  the  punishment  will  resolve  into  a  mere  pecuniary  fine,  and  not  absolutely  a 
sentence  of  imprisonment.  The  object  of  this  rule  is  to  avoid  the  hazard  of  perjury, 
in  order  to  shun  the  imputation  of  a  base  crime,  and  the  severity  of  a  sentence 
of  imprisonment.  Two  witnesses  are  necessary  to  prove  the  charge,  but  the  party 
injured  is  generally  one ;  and  the  necessity  of  a  second  witness,  where  none  other  was 
present,  may  be  supplied  by  corroborative  circumstances — such^as  no  marks  of  injury 
previous  to  the  meeting,  with  such  marks  seen  immediately  thereafter,  joined  with 
the  statements  of  the  mjured  person  *made  to  third  parties  as  to  the  manner  in 
which  he  received  the  injuries,  and  which  marks  and  statements  are  all  consistent 
with  the  evidence  on  oath  at  the  trial.  But  such  statements  must  have  been  made 
immediately  after  the  assault,  or  as  soon  as  he  is  able  to  give  explanations,  and  has 
an  opportunity  of  so  doing,  and  not  after  any  considerable  interval,  during  which  a 
Btorv  may  have  been  invented.  No  marks  of  injury  on  the  accused  part^,  and  his 
confessions  at  any  time  thereafter,  or  threats  immediately  before,  are  also  important 
links  in  the  chain  of  evidence.  This  offence  varies  in  degree  from  simple  assault 
to  those  of  an  aggravated  and  atrocious  nature.  Assault  with  intent  to  murder,  or 
to  do  some  hodUj  injury,  and  having  done  so,  is  the  highest,  and  is  capital  by 
statute  10  Geo.  I  v .  c.  38  (1829),  (analogous  to  the  Ellenharough  Act  of  England, 
9  Geo.  IV.  c.  31,  now  superseded  by  7  Will.  IV.,  and  1  Vict.  c.  86).  Intent  to 
rob  or  to  ravish,  or  to  the  effusion  of  blood  and  danger  of  life,  or  where  there  is 
mutilation  or  fracture  of  bones,  are  also  aggravations.  So  also  with  reference 
to  the  parties — such  as  assaults  on  spouse,  parent,  brother  or  sister ;  on  magistrate 
or  officer  of  the  law  in  discharge  of  duty.  The  offence  is  also  aggravated  by  using 
a  lethal  instrument  or  loaded  gun,  and  by  previous  convictions  for  similar  offences. 
But  conviction  of  breach  of  the  peace  will  not  be  allowed  as  an  aggravation  of 
assault,  or  vice  vena;  and  justices  ought  never  to  try  a  charge  of  assault  with 
more  than  three  previous  convictions,  that  being  the  general  measure  in  police 
jurisdictions.  The  punishment  is  fine,  alternatively  with  imprisonment,  or  imprison- 
ment absolutely  in  aggravated  cases ;  and  caution  to  keep  tne  peace,  may  be  made 
an  additional  part  of  the  sentence,  and  enforced  by  a  further  term  of  imprisonment. 
From  the  analogy  of  police  jurisdiction,  justices  ought  not  to  exceed  L.IO  of  fine, 
or  60  days'  imprisonment ;  nor  exact  caution  for  longer  than  six  months,  and  under 
the  penalty  of  L.20;  failing  the  caution  the  terms  of  imprisonment  should  be 
specifically  made  applicable,  severally  and  separately,  to  the  payment  of  fine  and 
finding  of  caution,  and  not  longer  than  sixty  days  in  all — saying  40  days  for  the  fine, 
and  20  days  additional  if  caution  be  not  found. 

Assault  (except  under  the  statute  10  Geo.  IV.  c.  38)  IS  BAILABLE. 

Decided  points. — What  amounts  to  assault  ? 

A  blow  struck  at  a  person,  though  it  does  not  take  effect  is  assault ;  16th  Nov. 
1829,  Fiscal  of  Forfarshire.  But  not  so  if  at  such  a  distance  as  could  not  possibly 
touch  the  person.     (Stephens  4  G.  and  P.  349). 

A  gun  levelled  at  a  person,  though  not  loaded  or  primed,  or  trigger  drawn  ;  6th 
Feb.  1831,  Fiscal  of  Edinburgh ;  4th  May  1842,  Dewar ;  19th  Sept.  1842,  Morrison 
(both  at  Glasgow,  1  Broun  233-394).  Pointing  a  pitchfork  at  a  person  has  been 
held  assault  in  England.  And  it  also  has  been  there  held,  that  if  the  party  present- 
ing a  pistol  used  words  showing  that  it  was  not  his  intention  to  shoot,  there  would 
be  no  assault,  Blake  9  C.  and  P.  626. 

Recklessly  whipping  a  pony  so  as  to  make  it  run  off  and  throw  the  rider ;  16th 
Sept.  1837,  Keay,  at  Stirling,  1  Swinton,  543.  So  in  England,  the  riding  after  a 
person  so  as  to  compel  him  to  take  refuge  in  a  garden ;  as  also,  encouraging  a  dog 
to  bite  a  person. 

Spitting  upon  a  person  is  an  assault;  18th Dec.  1837,  Cairns  (per  Justice-Clerk). 
A  verdict  of  L.40  damages  was  given  in  the  civil  court  for  having  spat  in  the  face  of 
the  pursuer;  17th  Julv  1834,  Tullis. 

A  charge  of  assault  was  sustained,  and  on  conviction  the  offender  was  sen- 
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tenced  to  six  months'  imprisonment  for  repeated! v,  and  in  a  menacing  manner, 
shaking  his  fist  in  the  face  of  a  justice  of  peace,  collecting  a  crowd  about  him,  and 
using  abusive  and  threatening  language ;  Sept.  1833>  John  Irving  at  Ayr,  (Bell's 
Suppl.  to  Hume,  88). 

Pushing  a  fellow-traveller  off  a  railway  carriage  is  assault ;  12th  March  1839, 
Leys.  And  applying  fire  to  the  hand  of  another  party ;  29th  April  1842,  Brown,  at 
Inverary,  (Bell's  Suppl.  89).  So  in  England,  cuttmg  off  the  hair  of  the  head  without 
leave,  Forde  4  G.  and  P.  239 ;  or  to  make  a  party  strip  herself  naked  (Bosinski, 
B.  M.  C.  G.  19). 

An  assault  was  held  to  have  been  committed  where  the  defendant  ordered  the 
plaintiff  to  leave  his  shop,  and  on  his  refusal  sent  for  some  men  who  mustered  round 
the  plaintiff,  tucked  up  their  sleeves  and  aprons  and  threatened  to  break  his  neck 
if  he  did  not  go  out,  and  would  have  put  him  out  if  he  had  not  gone  out.  Bead  v. 
Golier  ;  22  Law  J.  (N.  S.)  C.  B.  201.     See  1  Hume  309,  and  Bell's  Suppl.  83. 

AS  SEDATION ;  the  ancient  term  used  for  rights  by  feu  or  lease. 

ASSESSOR  to  a  Judge — advises  the  ma^trates  of  royal  burghs.  Similar  to 
Recorder  in  English  corporate  towns.  The  derks  of  justices  are  not  properly  assea- 
sors,  but  give  their  legal  opinion  only  when  required  by  the  bench,  who  alone  are 
the  judges  of  both  fact  and  law,  and  subscribe  the  interlocutors.  Stair,  B.  iii. ;  T.  5, 
8.  25. 

ASSETS  ;  the  estate  and  effects  of  every  kind  answerable  for  debts. 

ASSIGNATION  (in  England,  ASSIGNMENT) ;  the  deed  by  which  moveable 
debts  and  rights  are  transferred. 

1.  The  granter  is  called  cedent ;  the  person  in  whose  favour  the  deed  is  granted, 
the  assignee  or  cessionary.  If  passed  to  others,  the  intermediate  deeds  are  termed 
translations.  If  paid  up,  the  acknowledgment  is  called  a  discharge ;  and  if  returned  to 
the  original  debtor,  the  deed  is  termed  a  retrocession.  The  warrandice  or  warranty  is 
presumed  not  to  be  absolute^  as  the  cedent  cannot  be  supposed  to  uphold  the  sol- 
vency of  debtors  or  the  subsistence  of  the  effects,  and  therefore,  unless  otherwise 
stipulated,  the  warrandice  is  held  only  to  be  from  fact  and  deed.  The  assignee 
comes  into  the  right  and  place  of  the  cedent,  or  according  to  the  maxim  aisignaiuM 
tUitur  jure  auctoris.  But  he  is  liable  to  no  exception  arising  against  the  cedent 
sttbsequent  to  the  date,  not  of  the  assignation  but  of  its  completion  by  intinmtion ; 
5th  February  1824,  Gordon ;  nor  can  the  oath  of  the  cedent  be  referred  to  in  proof, 
though  of  facts  previous  to  that  date,  unless  the  matter  was  previously  made  litigious 
by  an  action ;  but  he  was  always  a  competent  witness  on  either  side,  being  divested 
of  any  interest  in  the  debt. 

2.  The  assignation  is  not  completed  until  intimation  to  the  debtor  or  party  in 
possession ;  and  private  knowledge,  though  it  may  prevent  the  debtor  paying  to  the 
cedent,  is  of  no  avail  in  competition  with  other  assignations,  and  the  first  intimated 
assignation  prevails  over  one  earlier  in  date.  The  proper  mode  of  intimation  is  by 
a  notary-public ;  but  production  of  an  assignation  in  a  process,  or  a  written  ac- 
knowledgment, or  the  directly  recognising  the  assignee's  right,  '^  be  sufficient. 
An  intimation  to  one  of  the  debtors  will  be  enough,  or  to  the  proper  representative 
of  a  company  or  public  body;  27th  May  1853,  Wallace,  25  Jur.  415.  Intimation 
to  foreigners  mav  be  made  edidally,  A  draft  protested  for  non-acceptance  is  held 
an  intimation  of  an  assignation  attaching  the  mrawer's  funds  or  effects  in  the  hands 
of  the  drawee;  but  this  ought  to  be  confined  to  proper  mercantile  transactions, 
and  not  to  mere  claims  of  debt  which  may  be  the  subiect  of  objection,  and  where  a 
bill  can  scarcely  be  held  to  operate  as,  or  supply  the  place  of,  an  assignation.  Mar* 
nage  is  an  implied  assignation  of  moveables  by  the  wife  to  the  husband,  requir- 
ing no  intimation ;  and  so  also  is  indorsation  of  bills  of  exchange. 

3.  Assignations  of  moveables,  not  followed  by  change  of  possession  (retentepos- 
sessione),  do  not  prejudice  onerous  creditors,  who  may  have  contracted  on  the  nith 
of  the  ownership  being  in  their  debtor.  Mere  symbolical  transfer  is  of  no  avail ;  but 
where  effects  have  heenjtidicially  sold,  and  bought  in  by  friends  and  thereafter  lent  to 
the  original  owner,  they  may  be  free  from  attachment  for  debts,  at  least  for  those 
previously  contracted.  In  such  cases  the  house  where  situated  ought  to  be  taken  in 
name  of  the  owners  of  the  effects,  and  every  possible  means  taken  to  apprize  the 
public  of  the  change  of  ownership.    Evidence  of  the  loan  by  probative  writings 
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between  borrower  and  lender  should  be  preserved.  If  some  snch  arrangement  were 
not  permitted,  friends  would  not  have  opportunity  to  help  an  unfortunate  with  a 
dwelling,  and  the  effects  would  never  be  free  from  successive  attachment  by  former 
creditors  even  though  they  had  once  got  their  value  at  the  first  sale.  With  new 
creditors  the  case  is  not  so  strong  ;  but  as  possession  is  only  a  tntstimption  of  pro- 
perty, which  must  vield  tofactf  if  the  evidence  of  ownership  be  clear  in  third  parties, 
they  may  be  safe  m>m  such  creditors ;  22d  Dec.  1848,  Anderson.     21  Jur.  83. 

4.  There  being  unfortunately  no  special  register  for  leases,  their  completion  by 
intimation  is  fisu*  from  being  satisfactoir.  Actual  change  in  possession  is  the  only 
complete  guarantee  from  challenge.  If  the  tenant  has  subset,  intimation  to  the 
sub-tenant  wiU  entitle  the  aaofnee  to  the  sub-rent. 

ASSIZA — ASSIZE,  sometunes  in  ancient  Scotch  law  si^pifies  rents  due  the 
Sovereign — a  measure  of  quantity — ordinances  at  law — and  a  jury. — Skene. 

ASSOILZIE,  the  term  for  acquitting  an  accused  party  in  a  criminal,  or  a  defender 
in  a  civil  suit.  It  bars  any  action  for  the  same  debet,  or  claim,  on  the  plea  of  res 
judicata.  When  the  libel  or  process  is  only  discharged,  but  the  charge  or  claim  left, 
the  term  is  to  dismiss  the  action,  or  desert  the  diet  in  criminal  cases,  pro  loco  et  tern- 
pore,  meaning  the  diet  of  time  and  place.  If  the  charge  or  claim  is  given  up  entirely, 
the  term  then  is,  desert  the  diet  iimjUidter  in  criminid  cases,  and  to  auoihie  in  civil 
actions. 

ASSUMPSIT  is  the  term  for  actions  in  the  courts  of  England  for  breach  of 
contracts.    A  promise  or  undertaking  is  termed  Assumpsit. 

ASSUMPTION  is  the  name  of  the  deed  whereby  new  trustees  are  assumed  into 
a  trust,  where  power  is  given  to  the  original  trustees  for  doing  such,  and  which  must 
be  exercised  in  strict  conformitv  to  the  directions  given,  and  not  otherwise. 

ASSURANCE  is  a  solemn  declaration  introduced  by  1  Oeo.  I.  c.  13,  altered  by 
6  Geo.  II.  c.  53,  and  is  taken  by  justices  and  others,  in  the  following  terms : — 

I,  A.  B.J  do  in  the  sincerity  of  mj  heart  assert,  acknowledge,  and  declare, 
That  her  Majesty  Queen  Victoria  is  the  only  lawful  and  undoubted  Sove- 
reign of  this  reahn,  as  well  de  jure^  that  is,  of  right.  Queen,  as  de  facto,  that 
is,  in  the  possession  and  exercise  of  the  government;  and  therefore  I  do 
promise  and  swear,  that  I  will  with  heart  and  hand,  life  and  goods,  main- 
tain and  defend  her  right,  title,  and  government,  against  the  descendants  of 
the  person  who  pretended  to  be  Prince  of  Wales  during  the  life  of  the  late 
King  James,  and  since  his  decease  pretended  to  be,  and  took  upon  himself 
the  style  and  title  of  King  of  England,  by  the  name  of  James  the  Third,  or 
of  Scotland^  by  the  name  of  Jamed  the  Eighth,  or  the  style  and  title  of  King 
of  Great  Britain,  and  their  adherents ;  and  all  other  enemies  who,  either  by 
open  or  secret  attempts,  shall  disturb  or  disquiet  her  Majesty  in  the  posse&j^ 
Bion  and  exercise  thereof. — See  Abjuration,  Affirmation, 

ASSTTHMENT — damages  given  to  the  heirs  or  near  relatives  of  a  person  mur- 
dered against  the  guilty  persons,  where  they  have  not  suffered  the  criminal  pains  of 
law;  1767,  M<Hai|;,  Mor.  12,541.  The  latest  case  of  assythment  recognised  on  a 
remission  of  the  sentence  is  that  of  Thomas  Ro^r,  24th  June  1760.  Assythment  is 
defined  by  Balfour  *'  money  paid  to  the  kindred,  m  contentation  of  the  hurt,  damage, 
and  skMth  sustenit  be  theme  throw  the  wanting  of  the  person  that  is  slane  and  for 
pacifying  of  their  rancour." — 1  Hume,  284. 

ASTRICTION.  The  servitude  on  tenants  to  carry  their  grain  to  a  certain  mill. 
See  MuUures. 

ATHEISM,  or  denial  of  a  God.  The  guilty  persons  were  liable  to  capital  punish- 
ment by  the  Acts  1661,  c.  21,  and  1695,  ell;  but  these  acts  are  repealed  by  53 
Geo.  UI.  c.  160,  and  the  crime  is  now  arbitrarUy  punished  at  common  law.  A  wit- 
ness was  rejected  on  the  groimd  of  his  disbelief  of  the  existence  of  a  Gh>d  and  a 
future  state,  proved  not  only  by  his  own  evidence,  but  by  proof  of  statements  made 
by  him  to  third  parties ;  25th  April  1842,  Henry,  1  Broun,  221.  The  admission  of 
witnesses  to  prove  the  statements  was  reprobated  in  the  House  of  Lords.  See  notfe 
to  Broun's  Report,  supra. 
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ATTACHMENT,  in  England,  is  somewhat  analogous  to  arrestment  of  moreablet' 
in  Scotland."  See  Foreign  Attachment, 

ATTAINDER ;  part  of  the  sentence  on  convictions  of  high  treason,  wherebj  the 
blood  or  descent  of  the  guilty  person  is  held  corrupted,  and  the  person  neither  can 
succeed  to  an  ancestor,  nor  can  any  succession  be  taken  through  him.  Ersk.  B.  ii. ; 
T.  3,  s.  16.    1  Hume,  539. 

ATTEMPT  AT  MURDER  is  made  capital  under  certain  circumsUnces,  under 
the  Act  10  Geo.  IV.  c.  38.    (1829). 

ATTESTOR ;  a  party  who  attests  the  sufficiency  of  a  cautioner  for  the  liability 
undertaken.  In  some  instances  the  attestor  becomes  subsidiaries  or  next  liable  in 
the  obligation.  But  Justices  of  Peace,  or  official  persons,  certifying  that  a  person 
is  repute  sufficient  for  the  Lability  undertaken,  are  not  liable  unless  in  cases  of 
actual  falsehood  or  very  gross  carelessness,  where  ordinary  inquiry  would  have  pre- 
vented such  attestation.    A.  S.  27th  Dec.  1709 ;  Ersk.  B.  iii.  ;  T.  3,  s.  71. 

ATTORNEY ;  one  acting  for  another.  The  instrument  giving  authority  to  act 
in  foreign  parts  is  called  a  "  Power"  or  **  Letter  of  Attorney"  and  requires  certain 
forms  and  official  certificates  to  give  it  credit.  Any  person  having  possession  of  a 
warrant  to  infeft,  is  held  to  be  attorney  for  the  person  to  be  infefted.  The  Act  5 
and  6  Vict.  c.  39  (1842),  regulates  seciurity  for  advances  made  bona  fide  to  agents 
intrusted  with  gooas.  In  Courts  of  Common  Law  in  England  the  agents  are  desig- 
nated attorneys^  which  designation  in  Scotland  is  confined  to  the  practitioners  in 
the  Court  of  Exchequer,  generally  two  in  number. 

ATTORNEYS'  CERTIFICATE.  All  law  practitioners  (with  the  exception  of 
Advocates  in  the  Supreme  Court)  must  take  out  an  annual  certificate,  with  a  stamp- 
duty,  amounting,  by  recent  statute,  in  the  case  of  practitioners  resident  in  the 
county  of  Edinburgh,  to  L.4,  10s.  (until  lately  L.6)  during  the  first  three  years  of 
their  practice,  and  thereafter  L.9  (formerly  L.12),  and  in  the  case  of  practitioners 
in  the  country,  L.3  (formerly  L.4),  for  the  former  period,  and  L.6  (formerly  L.8) 
thereafter.  The  certificates  expire  annually  on  31st  October ;  16  and  17  Vict.  c. 
63  (1863).  The  penalty  for  acting  for  profit  without  such  certificate  is  L.60  for 
each  act,  and  the  party  cannot  sue  for  any  proper  professional  fees,  but  he  may  recover 
for  the  value  of  mere  copies  of  papers.  A  client  may  obtain  decree  for  his  expenses, 
though  his  agent  may  not  be  certified,  especially  if  he  has  paid  him  in  ignorance 
thereof.     24th  January  1828,  M*Gown  v.  Begg,  6  S.  D.  420. 

ATTORNEY-GENERAL;  the  officer  in  England  and  in  Ireland  corresponding 
to  that  of  Lord  Advocate  in  Scotland,  but  with  less  power.  In  the  House  of  Lords 
the  former  takes  precedence  of  the  latter,  whilst  at  the  English  Bar  the  Attorney 
and  Solicitor- General  take  general  precedence. 

ATTORNEY-AT-LAW,  is  in  English  Common  Law  Courts  analogous  to  the 
solicitors  in  the  Supreme  Courts  of  Scotland. 

^  AUCTION  OR  ROUP,  and  AUCTIONEER  or  VENDUE  MASTER.  Sub- 
jects  and  eflfects  sold  by  vendue  were,  with  some  exceptions,  formerly  liable  to 
auction- duty,  and  the  auctioneer  was  obliged  to  take  out  an  annual  license  (42 
Geo.  III.  c.  93).  The  auction  duty  was  abolished,  and  the  licence  duty  increased 
by  8  Vict.  c.  16,  and  8  and  9  Vict.  c.  76  (1845).  Where  three  persons  were  com- 
missioned to  buy  for  different  parties,  and  allowed  one  of  their  number  to  buy,  and 
they  divided  the  difference,  the  sale  was  found  null ;  1783,  Murray,  Mor.  9567. 

AUDITOR,  an  examiner  of  accounts.  In  courts  of  law  he  audits  or  taxes  the 
costs  or  expenses  of  a  process  or  suit ;  but  his  report  is  subject  to  review  by  the 
Court,  in  manner  provided  by  rules.  Tliis  office  was  first  introduced  into  the  Court 
of  Session  in  1806.  The  appointment  is  now  in  the  Crown,  1  and  2  Geo.  IV.  c.  38, 
8.  32.  The  person  appointed  must  be  a^  Writer  to  the  Signet,  or  member  of  the 
Incorporation  of  Solicitors,  who  has  been  three  years  in  practice.  In  England,  this 
officer  is  called  the  Taxing  Master,  Justices  -ought  to  take  care  never  to  award 
costs  unless  where  authorised  by  the  common  law  or  special  statute,  and  never  be- 
yond the  scale,  if  there  be  one  given  in  the  statute,  and  never  in  a  slump  or  random 
sum ;  but  after  the  particulars  have  been  carefully  examined  by  the  clerk  of  Court, 
or  by  an  Auditor,  wnere  the  amount  of  business  admits  of  such  separate  officer,  and 
which,  it  is  expedient,  should  be  distinct  from  the  clerkfthip.  Indeed,  where  it  is 
possible,  such  office  ought  not  to  be  held  by  a  practitioner.     A  special  remit  is 
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necessary  in  every  case,  and  a  general  appointment  to  audit  all  accounts  appears 
objectionable. 

AUTHOR,  in  our  law,  denotes  the  person  from  whom  a  property  is  derived  by 
purchase  or  gift,  as  distinguished  firom  an  ancestor  from  whom  it  comes  by  succession. 
Ersk.  B.  ii.;  t.  7,  s.  1. 

AVAIL  OF  MARRIAQE  was  a  payment  to  the  superior  by  the  vassal  on  hia 
becoming  marriageable  at  his  puberty.  The  aingls  avail  (or  value)  was,  in  1674, 
fixed  at  three  years'  rents  of  the  lands,  but  afterwards  it  was  reduced  to  two.  The 
double  avail  was  exigible  where  the  vassal  refused  to  marry  a  lady,  ^is  equal,  offered 
him  by  the  superior,  and  publicly  declaring  her  willingness  to  marry  him,  and  was 
double  the  single.  The  Jurisdiction  Act,  20  Geo.  II.  c.  50  (1746)  abolished  this 
monstrous  remnant  of  feudalism.    Ersk.  B.  ii.-;  T.  5,  s.  18. 

AVERAGE  is  the  contribution  levied  on  owners  of  ships,  freight  and  cargo,  towards 
expenses  laid  out  for  the  general  safety,  and  is  called  the  general  or  gross  average. 
Passengers  and  their  stores,  and  seamen's  wages  and  provisions,  are  exempted. 
Particular  average  is  an  unmeaning  term,  and  applies  to  such  loss  as  is  excluded 
from  general  relief,  such  as  loss  of  any  special  part  of  the  ship  or  cargo ;  and  petty 
averages  are  the  small  duties  imposed  on  the  vessel  in  course  of  the  voyage ;  but  if 
incurred  to  avoid  loss,  then  they  fall  within  the  general  average.  Ersx.  B.  iii. ; 
T.  3,  s.  17. 

AVERAGE  BOND  is  the  deed  whereby  the  parties  bind  themselves  to  abide  by 
the  averages  as  the  same  shall  be  apportioned  by  an  arbiter.  Smith's  Maritime 
Practice  n.  144. 

AVERMENT  or  ALLEGATION.— The  statement  of  facts  which  a  party  offers 
to  prove.  In  the  ordinary  law  courts  th^se  are  contained  in  condescendences  and 
answers,  which  together  form  the  closed  record.  This  procedure  is  not  essential  in 
most  of  cases  before  the  justices ;  but  in  important  actions  will  be  found  expedient, 
wherever  written  pleadings  are  not  excluded.  The  following  rules  ought  to  be 
observed : — 

1.  That  every  distinct  j&ct  be  made  the  subject  of  a  separate  and  articulate  aver- 
ment, and  should  receive  a  distinct  admission  or  denial,  if  within  the  knowledge 
of  the  party  making  the  answer.  The  numbers  of  the  averment  and  the  answer 
must  correspond. 

2.  That  the  averment  be  of  a  substantial  fact,  and  not  the  evidence  of  fact,  or 
minute  particulars  thereof,  as  afterwards  to  be  given  in  evidence. 

3.  That  no  argument,  inference,  or  reference  to  other  papers  should  be  ^ven. 
It  is  unnecessary  to  copy  long  writings  already  in  process,  and  to  which  reference 
may  be  made.  No  blanks  or  figures  ought  to  be  allowed  in  important  averments ; 
9th  Dec.  1826,  Roy. 

4.  That  in  answering  the  averments,  these  should  be  either  "admitted"  or 
" denied"  or  " not  admitted,  not  being  within  the  knowledge  of  the  party"  But 
where  a  party  evades  a  direct  answer  to  distinct  averment  of  a  matter  obviously 
within  his  knowledge,  he  ought  to  be  held  as  admitting  its  truth  ;  23d  Nov.  1842, 
MitchelL 

5.  Short  explanations  of  an  answer,  as  qualifying  the  admission  or  denial,  may  be 
added ;  but  wherever  these  involve  separate  averments,  they  ought  to  be  put  in 
separate  articles,  and  so  obtain  distinct  answers. 

6.  The  pleas  in  law  deduced  from  the  averments  should  be  appended,  but  with- 
out argument.  By  act  of  sederunt,  16th  Februarjr  1851,  it  is  required  in  all  judg- 
ments on  proofs  in  inferior  courts,  that  it  be  specified  the  several  facts  found  to  be 
proved,  and  how  far  the  judgment  proceeds  on  the  matter  of  fact,  and  how  far  on 
matter  of  law.  Records  in  Sheriff  Courts  are  made  up  under  16  and  17  Vict.  c.  80, 
sees.  3  and  4. 

AVERSIO.     Sale  per  aversionem  or  by  the  bulk.  . 

AVIZANDUM.  The  taking  of  the  papers  in  a  cause  for  the  private  considera- 
tion of  the  judge.  The  sheriff-substitute  may  make  avizandunl  with  a  cause  to  the 
sheriff-principal,  and  the  Lord  Ordinary  to  the  Inner-House. 

AVULSIO.     SeeAlluvio. 

AWARD.    Judgment  of  an  arbiter  or  referee.    See  Arbitration. 
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BACK-BOND  or  LETTER  is  the  writing  given,  liimting  or  qualiMnff  righU 
ex  fade  absolute.  Sometimes  an  absolute  disposition  is  given,  and  a  back-letter 
taken  that  it  is  only  in  security,  and  therefore  redeemable.  Unless  the  letter  of 
limitation  be  put  on  the  record,  there  is  danger  of  the  property  passing  into  the 
hands  of  purchasers  in  good  faith,  or  being  attached  by  the  creditors  of  the  disponee. 

BACKING  A  WARRANT.    See  Indorsing. 

BAIL.  This  is  an  important  and  responsible  part  of  the  duty  of  justices.  By 
the  '*  Claim  of  Rights"  it  is  declared  that  tne  exacting  of  exorbitant  bail  is  contrary  to 
law.  Bail  is  derived  from  the  French  word  bailUf  to  deliver  up.  There  are  three 
words  used  nearly  indiscriminately  in  England,  Bail,  Mainprize,  and  Replevy  ;  Bail 
and  Replevy  mean  actual  custody^  whilst  Mainprize  is  merely  ateuriiy,  so  that  in 
the  former  instances  the  surety  may  bring  the  party  before  the  judge,  if  he  believes 
he  is  about  to  fly  and  get  him  committed  to  prison,  or  compel  him  to  find  new 
security.  Rules  as  to  bail  in  Scotland  are  anxiously  provided  by  the  Act  1701,  c.  6 
(the  Habeas  Corpus  Act  of  Scotland).  The  amount  of  bail  there  fixed  was  doubled 
by  11  Geo.  I.  c  26,  s.  11,  and  by  the  Act  39  Geo.  III.  c.  49  (1799)  is  now  fixed 
as  follows : — A  nobleman  not  more  than  L.1200  sterling — a  landed  gentleman,  L.600 ; 
— ^any  other  gentleman,  burgess,  or  householder,  L.300 — and  for  all  inferior  persons, 
L.60.  In  cases  of  sedition^  the  amount  may  be  extended  by  the  Court  of  Justiciary. 
There  is  no  authority  in  Scotland,  as  in  England,  to  take  the  recognizance  or  bail  of 
the  accused  party  himself  to  appear  and  Answer  the  charge,  though  sometimes  this 
is  done  under  the  instructions  of  crown  counsel ;  and  such  forms  part  of  the  penalty 
under  the  Night  Poaching  Act.  (See  Game),  No  minimum  is  stated  in  the  act ; 
but  the  distinctions  of  rank  given  in  the  act  must  be  attended  to,  and  the  nature 
and  aggravations  of  the  offence,  and  likelihood  of  the  party  appearing  or  absconding. 
It  would  appear  on  the  one  hand  severe  to  require  the  maximum;  whilst  in  case  of 
the  party  not  appearing,  there  would  be  room  for  censure  in  case  of  illusory  caution 
having  been  taken.  The  magistrate  is  not  the  judge  of  the  sufficiency  of  the  bail  or 
caution,  but  he  may  be  asked  to  attest  the  sufficiency  of  the  cautioner.  See  Attestor, 
According  to  the  former  law,  all  cases  which  were  not  capital  were  bailable;  and 
those  which  were  liable  to  a  capital  punishment  were  not  bailable,  unless  with  the 
prosecutor's  consent.  But  since  the  abolition  of  capital  punishments  in  certain  cases 
(2  and  3  Will.  IV.  c.  123),  special  statutes  have  been  passed  rendering  certain  crimes, 
such  as  post-office  offences  and  forgery,  not  bailable  except  of  consent.  Where  bail 
had  been  inadvertently  taken  in  a  case  not  bailable,  the  bond  was  nevertheless  held 
good ;  11th  September  1829,  Macarthur,  at  Stirling.  Bail  can  only  be  granted, 
1st,  by  the  magistrate  committing  the  prisoner;  or,  2d,  by  a  judge  competent  to  try 
the  particular  offence,  though  he  be  not  the  committing  magistrate.  As  justices  are 
never  asked  to  commit  for  prove  offences  not  bailable,  and  are  competent  only  at 
common  law  to  try  assaults,  petty  thefts,  breaches  of  the  peace,  and  such  like,  they 
are  not  likely  to  have  questions  whether  offences  are  bailable  or  not.  Where  the 
person  assaulted  is  in  dajiger  of  life,  the  accused  cannot  be  liberated  on  any  amoimt  of 
bail  until  such  person  is  certified  as  being  out  of  danger.  Where  the  offence  is  statu- 
tory, there  is  frequently  a  provision  in  the  statute  regulating  the  bail,  the  form  of 
whidi  must  be  strictly  followed.  The  magistrate  must,  by  the  act  1701,  within  twenty^ 
four  hours  after  receiving  the  petition  for  bail,  give  a  deliverance  or  written  answer, 
refusing  bail  or  granting  it,  and  fixing  its  amount,  lie  ought  therefore  to  indorse 
the  day  and  hour  of  the  presentment  of  the  petition ;  and  in  case  of  the  least  diffi- 
culty, consult  with  the  clerk  of  the  peace.  The  warrant  is  to  this  effect : — "  Admits 
th^  petitioner,  A.  B.  to  bail,  which  modifies  to  L.  ;  and  on  the  same  being  found 
and  certified  by  the  clerk  of  the  peace  or  his  depute,  grants  warrant  for  the  peti- 
tioner's liberation."  On  the  clerk's  certificate,  the  keeper  of  the  prison  may  liberate 
without  further  intervention  of  the  magistrate.  When  the  magistrate  fails  in  his 
duty  in  refusing  or  delaying  to  admit  to  bail,  where  bound  so  to  do,  or  fixing  bail 
beyond  the  statutory  amount,  he  is  liable  in  damages  for  wrongous  imprisonment. 
The  bail-bond  is  to  the  effect  that  the  party  will  appear  and  answer  to  a  libel  for  the 
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npedfied  offence,  brought  within  six  months  of  the  date  of  the  bond.  On  failure  to 
appear,  the  bail-bond  is  declared  forfeited,  and  the  penalty  recovered  under  an 
Exchequer  warrant  (called  a  writ  of  the  Pipe).  The  offender  is  not  outlawed  in 
local  courts,  which  can  only  be  done  in  the  Supreme  Court ;  but  a  warrant  is  granted 
of  new  to  apprehend  and  commit,  and  liberation  may  once  and  again  be  had  on  bail, 
whenever  the  offence  is  bailable.  English  warrants  are  indorsed  in  Scotland  under 
the  Acts  13  Geo,  III.  c.  31,  and  44  Geo.  III.  c.  92 ;  and  unless  there  is  written  on 
the  face  of  the  original  warrant  the  words  **  not  haUabhy"  the  magistrate  before 
whom  the  offender  is  brought  under  the  warrant,  though  not  the  indorser,  may  admit 
to  bail  in  the  same  manner  as  the  granter  of  the  origmal  warrant  could  have  done. 
The  term  bail  is  applied  in  Scotland  to  criminal^  and  caution  to  civil  causes.  In 
England  hail  is  used  indiscriminately  in  both  classes. 
The  following  crimes  and  offences  are  not  bailable : — 

1.  Treason  and  sedition. 

2.  Murder. 

3.  Robbery. 

4.  Rape. 

5.  Wilful  fire-raising. 

6.  Stabbing,  shooting,  and  other  offences  against  the  person,  under  10  Gko.  IV. 
c.  38. 

7.  Forgery  (including  the  altering  or  uttering),  of  Ist,  a  will  or  codicil ;  2d,  of 
any  power  of  attorney,  or  authority  to  transfer  money  in  the  public  funds ;  2  and  3 
WiU.  IV.  c.  123  ;  7  Will.  IV.  and  1  Vict.  c.  84 ;  3  and  4  Will  IV.  c.  44 ;  1  Vict.  c.  84. 
But  the  accused  in  these  cases  may  be  admitted  to  bail  of  consent  of  the  Public 
Prosecutor,  or  by  a  Judge  of  Justiciary,  under  5  and  6  Will.  IV.  c.  73  (1835). 

8.  Hamesucken,  or  assault  of  person  in  his  own  house. 

9.  Post-office  offences  of  a  *^h%gh  nature"  under  the  Acts  7  Will.  IV.  and  1  Vict. 
c.  36  (1837),  but  the  offender  may  be  admitted  to  bail,  of  consent  as  above,  with  the 
addition  of  the  Sheriff  having  also  the  power. 

10.  Returning  fix>m  transportation ;  5  Geo.  IV.  c.  84. 

11.  Sinking  or  burning  smp,  to  defraud  underwriters  ;  29  Geo.  IV.  c.  46. 

12.  Cursing  and  beating  parents ;  Act  1661,  c.  20. 

13.  Sodomy. 


Called  THE  FOUB  fleas  of  the  C&own. 


14.  Beastiality. 

15.  Incest. 

16.  Piracy. 


/ 


1 .  Housebreaking  (^  not  merely  opening  lockfast  places). 

2.  Offender  when  hahite  and  repute  a  thvrf. 

3.  Being  previously  twice  at  least  convicted  of  theft  {hut  not 
of  other  offences,  even  of  reset). 

4.  Three  separate  acts  of  theft  {hut  not  of  other  offences). 

7.  Sheep-stealing,  where  more  than  one  sheep  stolen. 

8.  Theft  of  letters  from  post,  5  and  6  Will.  IV.  c.  81 ;  but  bail 
17    Tlioft  o<r<rro_  of  couscnt  may  be  taken  by  6  Will.  IV.  c.  21  (1836). 

V^iJa^i    ^'  Stealing  the  miul ;  52  Geo.  III.  c.  143 ;  7  Geo.  IV.  c.  60. 
vaiea  oy    ^  ^^    ^^^^  ^^  j^^^  ^^^^  (furtum  grave).     The  amount  of  the 

thefl  is  not  fixed.  Theft  of  a  gold  watch  and  append- 
ages has  been  held  to  be  sucn.  Mr  Alison  suggests 
L.lOO  as  the  proper  rule  of  value  of  the  articles  stolen 
to  regulate  the  admission  of  bail  by  the  magistrate. 

11.  Stouthne^  or  theft  by  threats  and  violence  in  or  about  a 
dwelling-house. 

12.  Theft  from  bleachfields  to  the  value  of  lOs. ;  18  Geo.  II. 
c.  27.    (See  Bleachfields.) 

13.  Theft  of  human  creatiures,  P^tum. 
18.  An  outlaw,  for  whatever  offence  he  had  been  charged. 

Mere  attempts  to  commit  any  of  these  offences  (where  such  attempt  b  an  offence 
Itself)  are  bailable,  unless  otherwise  provided  by  statute. 
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See  further  as  to  Bail,  <*  Wnmgous  Imprisonment  "  where  the  Act  1701  ia  giroi 
at  length.— 2  Hume,  81 ;  Bell's  Sup.  to  Hume,  157. 

BAILMENT,  in  England,  is  the  giving  of  goods  for  a  particular  purpose,  whicby 
when  senred,  are  to  be  restored  by  the  bailee  to  the  owner  or  bailor. 

BAILIE,  a  magistrate  in  Scotland. — ^In  rojtl  burghs  analogous  to  alderman  m 
England.  Bailies  have  in  Scotland  the  same  common-law  civil junsdiction  as  sherifb ; 
and  in  Edinburgh*  Stirling,  and  Perth,  are  sherifl^  with  the  same  criminal  power, 
though  now  in  desuetude.  Chiesl  j,  taken  red  hand  for  the  murder  of  Lord  Presi- 
dent Lockhart,  on  31st  March  1689,  was  hanged  under  sentence  of  the  provost  and 
bailies  of  Edinburgh.  It  is  on  the  Burgh  Records  of  Perth,  that  in  1524,  the  pro- 
vost, with  an  assize,  condenmed  several  parties  to  be  hanged  for  horse  and  cow-steal- 
ing, and  one  for  returning  from  banishment  beyond  the  burgh.  The  chief  magistrate 
(provost,  answering  to  the  English  major),  and  often  one  or  more  of  the  bailies,  are 
ex  oficiis  in  the  Commission  of  the  Peace,  and  sometimes  in  that  of  Supply.  Bailies 
are  exempted  from  serving  on  juries ;  Act  6  Geo.  IV.  c.  22.  Bailies  of  regalitj  and 
barony  are  appointed  by  the  over  lord  or  superior,  with  certain  limited  powers  fixed 
by  the  Jurisdiction  Act,  20  Geo.  II.  c.  50  (1746).  There  is  a  bailie  for  Holyrood, 
named  by  the  Duke  of  Hamilton  as  heritable  keeper,  having  jurisdiction  within  its 
precincts.  The  party  giving  seisin  of  lands,  is  termed  the  bailie  of  the  seller,  or 
granter  of  the  precept  to  infeft. 

BAIRNS'  PART  of  GEAR  ob  LEGITBL  One-half  of  the  father's  moveables 
in  case  of  his  leaving  no  widow,  and  one-third  in  case  of  a  widow  being  left.  See 
Legitim.  

BALLOTING  for  JURY,  now  regulated  by  the  Act  6  Geo.  IV.  c.  22  (1825). 
See  Jurors, 

BANG,  in  English  law  language,  used  for  bench,  and  sittings  tn  baneo  for  the 
whole  court  in  session, — a  term  distinguished  frt>m  trials  by  one  judge  at  nisi  prius, 

BANISHMENT  was  exile  frx)m  Scotland,  imposed  for  certain  offences,  and  which 
also  was  inflicted  by  bailies  and  sheriffs  from  their  several  burghs  and  counties ;  but 
this  mode  of  puni^mient  was  abolished  by  Act  11  Geo.  IV.  and  1  Will.  IV.  c.  37t 
with  the  exception  of  offences  where  banishment  from  Scotland  was  the  punishment 
provided  by  any  statute,  such  as  for  the  offence  of  celebrating  clandestine  marriages 
under  the  Act  1661,  c.  34.  Baron  Hume,  before  the  abolition  of  this  punishment^ 
quaintly  remarked,  "  Happily  thev  have  not  thought  in  England  of  taking  tiiat 
ample  and  severe  revenge  on  us  which  they  have  in  their  power,  if  they  were  dis- 
posed to  retaliation;"  2  Hmue,  485. 

BANKRUPT.  Notour,  or  public  bankruptcy,  is  defined  by  the  Act  1696,  c  6 ; 
54  Geo.  lU.  c.  137;  and  2  and  3  Vict,  c  41  (1839).  The  first-mentioned  act 
applies  bankruptcy  to  a  debtor  under  diligence  by  homing  and  caption ;  and  Ist, 
Being  imprisoned ;  or  2d,  Retiring  to  the  abbey  or  privileged  place ;  or  3d,  Fleeing 
or  al^conding  for  personal  safety  ;  or  4th,  Defending  his  person, — and  who  in  i^ 
such  cases  shall  be  found  to  be  insolvent.  The  second  statute  in  date  extends  the 
description  to  persons  subject  to  the  law  of  Scotland  and  absent  therefrom  ;  or  not 
liable  to  imprisonment  by  reason  of  privilege  or  personal  protection,  against  whom 
there  is  a  charge  of  horning,  or  an  execution  of  arrestment  not  loosed  or  discharged 
within  fifteen  days ;  or  a  poinding  of  moveables  or  decree  of  adjudication, — idl  these 
being  combined  with  insolvency.  All  deeds  granted  in  fiivour  of  any  creditor  to 
the  prejudice  of  the  general  body,  as  well  as  of  any  {larticular  creditor  (15th  Nov. 
1850,  Stoppal),  after  bankruptcy,  or  sirty  days  before  it,  are  void ;  and  where  infeft- 
ment  is  necessary,  the  date  of  the  registration  thereof  rules  the  preference.  AH 
arrestments  within  tir/y  days  before,  or  four  months  after  bankruptcy,  rank  equally ; 
and  poindings  within  the  same  period  are  shared  equally  amongst  all  creditors  claim- 
ing judiciall3r  within  the  four  months^  but  the  poinder  has  a  preference  for  the 
expense  of  his  poinding,  but  not  of  his  previous  diligence  though  necessary  thereto. 
The  process  of  sequestration  of  bankrupt  estates  is  now  regulated  by  the  Act  2  and 
3  Vict.  c.  41  (1839),  and  16  and  17  Vict.  c.  53  (1853). 

BANKS.  Public  banks  are  constituted  by  act  of  parliament  and  royal  charters. 
Of  these  there  are  in  Scotland,  1st,  Bank  of  Scotland,  incorporated  by  Act  1695 ; 
2d,  Royal  Bank,  by  charter  in  1727,  under  the  Act  5  Geo.  I.  c  20;  dd,  British 
Linen  Company,  1746 ;  4th,  Commercial  Bank,  1810 ;  and  5th,  The  National  Bank* 
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1825.  Consignation  in  a  chartered  bank  is  required  by  several  statutes,  and  must  be 
strictly  observed  where  so  provided.  The  statutory  reg^ations  as  to  Scotch  banks 
are  contained  in  the  6  Geo.  III.  c.  49 ;  7  Geo.  IV.  c.  67 ;  3  and  4  Will.  IV.  c.  83 ; 
4  and  5  Vict.  c.  60  (1841)  ;  and  8  and  9  Vict.  c.  38  (1845).     See  Saving^  Bank. 

BANNERET ;  knights  made  under  the  royal  standard  on  the  field  of  battle ;  and 
who  take  precedence  of  baronets. — Skene. 

BANS ;  proclamations  or  public  notices  necessar;^  to  the  celebration  of  regular 
marriages,  thrice  made  in  the  churches  of  the  parishes  in  which  the  contracting 
parties  reside ;  six  weeks'  residence  constitutes  a  domicile.  Proclamation  of  bans 
was  introduced  by  the  fourth  Lateran  Council,  1215,  under  Pope  Innocent  III.  The 
law  of  the  Scotch  Church  is  contained  in  an  Act  of  Assembly,  1699,  c  5,  and  regula- 
tions of  1782  and  1784.  The  law  strictly  requires  proclamation  on  three  Sabbaths^ 
but  in  practice,  on  payment  of  a  fine  or  higher  fee,  it  is  permitted  on  two  or  even  on 
one  Sabbath,  and  tne  certificate  of  due  proclamation  is  not  allowed  to  be  disproved ; 
18th  Feb.  1779,  Ramsay  v.  Brown.  By  10  Anne,  c.  7*  proclamations  are  required 
in  episcopal  churches  of  marriages  of  parties  in  that  communion.  The  marriage  is 
civilly  valid  without  proclamation,  but  the  parties  are  subject  to  fine,  and  the  cele- 
brator  is  liable  by  Act  1661,  c.  34,  to  perpetual  banishment  from  Scotland.  See  an 
able  history  of  this  law  in  M^PhaiVs  Magazine/or  1854.   See  Clandestine  Marriages. 

BARGAIN ;  an  agreement  in  which  writing  is  not  necessary,  as  in  sale  of  move- 
ables. Such  bargains  can  be  proved  by  witnesses^  but  prescribe  in  five  years ;  after 
which  they  can  only  be  proved  by  the  defender's  writing  or  oath;  1669,  c.  9.  Bar- 
gain and  sale  is  the  English  deed  for  transferring  heritage.     See  Sale. 

BARON.  Anciently,  all  holding  lands  directly  of  the  Crown  were  called  barons ; 
and  those  who  had  titles  of  nobility  were  called  the  greater  barons ;  but  both  sat 
in  the  national  coimcil  until  the  Act  1427,  c.  102,  when  the  attendance  of  the 
lesser  was  dispensed  with  on  condition  of  their  returning  representatives  for  each 
county.  When  the  lands  were  made  a  barony,  the  baron  had  an  extensive  juris- 
diction, both  civil  and  criminal,  exercised  generally  by  his  bailie.  This  was  limited 
by  the  Jurisdiction  Act,  20  George  II.  c.  43  (1746),  to  recovery  of  the  baron's 
rents,  but  which  is  now  prudently  very  seldom  exercised,  and  would  be  well  alto- 
gether abolished  as  the  last  remnant  of  feudalism,  and  as  repugnant  to  justice,  seeing 
that  it  is  next  to  a  man  judging  in  his  own  cause.  In  civil  questions  there  is  stifi 
a  jurisdiction  to  the  extent  of  40s.,  but  which  cannot  be  prorogated.  Assaults, 
breaches  of  the  peace,  and  small  thefts,  may  be  punished  with  fines  not  exceeding 
20s.,  to  be  recovered  by  poinding  of  moveables,  and  failing  recovery,  by  one  month's 
imprisonment,  proving  the  superior  value  of  money  over  time  and  labour  in  ancient 
times.  The  proceedings  and  proof  must  be  in  writing.  New  erection  of  baronies 
was  by  said  statute  forbidden ;  but  by  the  35  Geo.  III.  c.  122,  they  are  permitted 
on  the  sea- coast  for  encouragement  of  fisheries,  and  the  bailies  thereof  are  to  have 
the  powers  of  justices  of  the  peace.  Each  baron  had  a  prison,  but  which  had  to  be 
authorized  by  the  sheriff;  and  one  condition  was,  thai  the  windows  should  be  made 
to  aUow  inspection  from  without.  This  was  obviously  to  prevent  the  cruelties  of  which 
our  ancient  feudal  history  is  not  barren,  but  is  inconsistent  with  modem  rules  of  prison 
seclusion.  The  Prisons  Act  (2  and  3  Vict.  c.  42)  places  all  prisons  under  the  juris- 
diction of  the  County  and  General  Prison  Board ;  and  by  14  and  15  Vict.  c.  27, 
baron  bailies  of  any  burgh  which  has  adopted  the  General  Police  Act,  like  magis- 
trates of  royal  burghs,  can  now  commit  to  any  prison  within  the  county. 

BARONET ;  hereditary  knighthood,  next  in  honour  to  barons,  and  taking  pre- 
cedence of  all  knights  except  knights-bannerets. 

BARRATRY  (Champarty  in  England);  the  offence  of  a  judge  bartering  justice 
for  money  (the  gift  was  called  champart) ; — also  purchasing  an  interest  in  a  law 
suit; — also  an  ecclesiastical  offence  in  purchasing  benefices; — a  maritime  offence 
where  master  or  crew  defraud  the  owners. 

BARRISTER,  in  England,  is  analogous  to  advocate  in  Scotland.  Precedence  in  the 
House  of  Lords  is  settl^  by  the  respective  standing  of  the  parties  at  their  own  bars. 

BARTER,  in  the  civil  law  called  permutation ;  money  is  never  given  on  one  side, 
as  in  sale.  By  the  Roman  law,  if  one  of  the  subjects  bartered  was  evicted  or  taken 
away,  recourse  was  had  on  the  other.  But  with  us  this  has  place  only  in  the  case 
of  excambion  of  heritage.— ^tair,  B.  i. ;  T.  14,  s.  1. 
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BASE  RIGHTS,  in  sabinfendation,  is  where  the  vassal  interposes  himself  between 
another  feoar  from  him  and  the  original  superior.  The  first  is  a  pMie,  the  second 
a  base  or  subaltern  holding.  The  right  of  superiorit  j  is  called  the  daminimm  direc- 
tum, the  property  the  dominium  utile.  The  sub-feuar  has  the  first  in  order  above 
as  his  immediate,  and  the  second  or  higher  as  his  mediate  superior.  This  right  when 
absolute  cannot  be  raised  to  a  public  holding.  In  modem  convejandng  the  holding 
is  made  aitemtUive,  a  me  vel  de  me.  Base  infeftment  under  such  holding  at  once 
denudes  the  granter,  and  can  be  raised  at  any  time  to  a  public  holding  of  the 
superior  by  his  confirmation. — Ersk.  B.  ii. ;  T.  7,  s.  8. 

BASTARD  is  such  as  is  bom  of  parents  never  in  wedlock  together ;  called  an 
illegitimate  and  sometimes  a  natural  child,  in  contradistinction  to  him  who  is  so  fry 
law  as  well  as  by  nature,  and  therefore  called  lawful  or  legitimate. 

ist,  Riahts: — Subsequent  marriage  in  Scotland  (but  not  so  in  England)  legiti- 
mizes a  child  bom  before  celebration,  equally  with  those  bom  thereafter.  A  bastard 
has  no  heirs  but  his  own  children,  as  ne  had  no  father  according  to  law,  through 
whom  succession  can  be  taken ;  and  there  is  no  succession  downwards  through  a 
mother.  In  default  of  children,  the  Crown  succeeds  as  ultimus  hceres,  but  distri- 
butes the  estate  in  Exchequer,  on  equitable  rules,  amongst  those  who  would  have 
taken  had  the  deceased  been  a  lawful  child.  The  grant  is  called  a  "  Gift  of  Bas- 
tardy." A  bastard  might  always  take  by  deed,  and  might  dispose  of  his  estate  by  a 
deed  inter  vivos,  to  take  immediate  effect,  subject  to  liferent,  but  he  could  not  make 
a  testament  or  last  will,  unless  he  had  lawful  children.  This  unjust  restriction  was 
abolished  by  the  Act  6  Will.  IV.  c.  22  (1836),  which  wisely  places  him  in  the  same 
position  as  other  people.  The  widow  and  creditors  of  a  bastard  had  always  their 
legal  rights  in  preierence  to  the  Crown- rights  of  succession.  The  status  of  a  child, 
and  his  right  to  succeed  or  to  be  excluded  to  the  estate  of  his  parents,  are  tried  by 
actions  in  the  Court  of  Session,  either  of  Declarator  of  Legitimacy  or  of  Bastardy, 

2d.  The  Aliment  of  bastards  is  one  of  the  branches  of  the  ordinary  jurisdiction 
of  the  Justices  of  the  Peace,  and  that  to  any  amount,  and  which  was  at  one  time 
often  exercised,  though  not  now  of  so  frequent  occurrence.  The  proceedings  and 
proof  in  these  cases  must  be  conducted  in  writing,  in  proper  judicial  form ;  and  the 
form  observed  in  the  Sheriff  Court  should  be  as  closely  followed  as  possible.  The 
action  proceeds  on  a  petition,  setting  forth  the  facts  in  a  condescendence  annexed — 
the  libelled  summons  being  unknown  in  the  court  of  justices.  Answers  or  Defences 
are  then  ordered  within  a  certain  number  of  days,  fixed  according  to  the  distance 
of  the  parties'  residence,  but  generally  six  davs.  If  the  facts  be  sufficiently  averred 
on  both  sides,  the  record  may  be  then  closed.  If  otherwise.  Condescendence  and 
Answers  are  ordered,  and  a  full  record  made  up  and  closed  on  these  papers.  (See 
Averment — Condescendence.)  This  claim  ought  never  to  be  allowed  in  the  Small 
Debt  Court  even  though  limited  to  a  quarter's  aliment,  unless,  perhaps,  where  the 
paternity  is  admitted.  In  the  first  place,  the  decision  goes  to  settle  liability  for  an 
amount,  which  in  the  end  may  be  greatly  more  than  L.5,  and  therefore  incompetent 
in  the  Small  Debt  Court.  Though  it  were  otherwise,  and  even  though  the  child 
be  dead,  the  importance  of  the  case,  as  affecting  the  character,  and  to  some  extent, 
even  the  status  of  parties,  requires  very  serious  consideration ;  and,  moreover,  the 
evidence  is  wholly  unsuited  for  a  public  court.  The  writer  has  seen  a  Small  Debt 
decree  erroneously  given  by  justices  for  aliment  amounting  to  L.SO,  which  was 
clearly  a  nullity.  In  the  ordinary  civil  process,  it  is  not  necessary  the  same  justices 
act  throughout  and  subscribe  all  the  interlocutors,  as  is  necessary  in  crimiftal  cases. 
After  being  judged  on  by  two  justices,  the  decision  is  subject  to  review  of  the 
Quarter  Sessions,  and,  in  turn,  of  the  Court  of  Session  ;  but  recourse  to  the  latter 
may  be  taken  at  once,  without  appeal  to  the  Quarter  Sessions.  The  assistance  of 
the  clerk  ought  to  be  had  in  every  step,  though  not  exactly  as  assessor:  (See 
Assessor).  The  judicial  examination  of  both  parties,  especially  of  the  defender, 
reduced  into  writing  (cnlled  their  declarations),  is  often  an  advisable  mode  of  ob- 
taining the  true  state  of  facts,  and  is  peculiarly  applicable  to  cases  of  this  occult 
nature,  where  much  direct  evidence  may  not  be  expected.  This  procedure  has 
been  animadverted  upon  by  some  of  the  judges  in  the  Supreme  Court  (Cases  of 
Wilson  and  Kirkpatrick,  No.  47) ;  but,  with  great  submission,  the  observations  are 
addressed  to  the  abuse  rather  than  to  the  proper  application  of  the  practice.     Lord 
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Medwyn  remarked  on  the  case  of  ShaDkland,  No.  19,-—^  In  all  cases  of  ^his  kind 
mnch  weight  is  due  to  the  declaration  of  the  defemier,  and  in  the  eoorae  of  my 
experience  I  have  generallj  found  that  any  little  difficulty  which  may  arise  in  the 
proof  is  remedied  by  a  reference  to  the  defender's  declaration."  And  again,  in 
Patrick,  infra  No.  24, — ^  I  wish  the  parties  had  been  judicially  examined  in  this  case. 
It  would  haye  supplied  many  of  the  difficulties  and  wants  in  the  case."  There 
ought  to  be  a  previous  full  averment  of  the  facts  given,  on  which  the  examination 
is  to  take  place,  and  without  which  there  might  be  "  surprise."  But  it  is  well  to 
have  the  examination  before  closing  the  record,  in  case  further  statements  in  ex- 
planation should  thereby  become  necessary.  An  order  on  both  parties  to  be 
judicially  examined  when  asked,  should  be  granted,  in  which  case  the  woman,  as 
pursuer,  ought  first  to  be  examined.  The  examinations  must  be  taken  before 
entering  on  proof  by  witnesses,  and  are  incompetent  thereafter.  Statements  of  the 
parties  are  taken  as  evidence  against,  but  never  for  the  party.  But  the  whole 
statement  must  be  taken  together,  and  not  disunited,  to  the  declarant's  prejudice. 
CSontradictions  by  the  witnesses  of  statements  in  the  record,  and  especially  in  the 
declaratioDS,  become  very  important  points  of  judgment  (See  Case  of  Binney,  No. 
8).  But  since  both  parties  may  now  be  witnesses  for  and  against  themselves,  there 
is  not  so  much  need  for  this  mode  of  probation,  and  which,  therefore,  is  not  now 
likely  to  be  had  so  frequent  recurrence  to  as  formerly.  The  proof  was  not  in  former 
practice  required  to  be  full,  but  only  what  was  called  semiplefui,  or  hcUffall ;  and 
which,  if  adduced,  entitled  the  mother  to  her  oath  in  supplement  so  as  to  complete 
the/ti/2  amount.  One  credible  witness  to  the  necessary  facts  was  therefore  suf- 
ficient without  further  corroboration  (Case  of  Boyle,  tn/m,  No.  21).  What  amounts 
to  the  half  proof  was  always  a  question  of  circumstances,  depending  on  the  rank  of 
the  parties,  the  customs  of  the  district,  and  such-like  local  and  peculiar  circum- 
stances, as  rendered  the  authority  of  decisions  on  this  branch  of  legal  practice  always 
of  less  value  than  in  any  other  department  of  law.  The  proof  which  was  held  suf- 
ficient between  parties  in  a  certain  rank  and  situation  may  be  insufficient  in  another ; 
and  the  converse  ^Cases  of  M*Crone  and  Fitzsimmons,  infra,  Nos.  14  and  25).  By 
one  distinguished  ^ge  (Lord  President  Blair)  the  proof^^was  said  to  be  what  raised 
^  a  reasonable  belts/**  in  the  mind  of  the  judge  that  the  defender  was  the  father  of 
the  child  (Case  <^  Cnug,  infra.  No.  35).  But  this  was  afterwards  considered  as 
requiring  too  much,  being  rather  of  the  character  of  the  full  proof.  By  other 
authority  it  has  been  declared  to  be  more  than  suspicion^  hut  less  than  proof  (Cases 
of  M'Crone  and  Kirkpatrick,  infra,  Nos.  14  and  47).  Mere  acquaintance  or  in- 
timacy consistent  with  honourable  courtship,  was  not  sufficient ;  but  circumstances 
of  secret  and  suspicious  meetings  at  secluded  places,  and  at  untimely  hours,  with 
circumstances  of  indecent  familiarities,  especially  where  such  were  denied,  particu- 
larly if  these  raised  suspicion  at  the  time  in  the  minds  of  credible  witnesses  (and 
which  present  impressions  form  good  evidence),  were  always  held  to  be  important 
facts.  The  olden  maxim  is,  solus  cum  sola  in  loco  susfecto  non  presumiiur  dicere 
pater  noster.  Admissions  of  connexion,  or  evasive  demals,  and  statements  that,  if 
the  child  came  to  a  certain  time,  the  man  would  take  with  him,  or  that  the  child 
coidd  not  be  his,  because  the  birth  fell  out  at  a  certain  date  too  soon  or  too  late, 
or  anxious  inquiries  as  to  the  time  of  birth,  or  attempts  to  fasten  the  paternity  on 
another,  were  always  strong  circumstances,  joined  with  opportunity  of  connexion 
(Cases  of  Hunter  and  Robertson,  infra,  Nos.  6  and  15).  The  fiacts  and  circum- 
stances ought  to  occur  between  ten  and  six  months  before  the  birth.  If  there  be 
absolute  proof  that  the  parties  were  not,  and  could  not  be,  together  within  that 
time,  the  man  cannot  be  held  the  father.  But  if  there  be  opportunity,  these  facts, 
both  previous  and  subsequent,  may  be  taken  as  part  of  tne  evidence.  See  the 
leading  case  in  Scotland  of  Roiftledge  v.  Carruthers,  19th  May  1812 ;  affirmed  in 
House  of  Lords  (the  Dormant  Estate  case).  Where  the  man  admitted  connexion 
at  a  date  prior  to  the  proper  date  of  conception,  as  shown  by  the  birth,  this,  joined 
with  opportunity  was  always  held  sufficient  at  once  to  admit  the  mother's  oath  (Case 
of  ^unter,  infra.  No.  6).  But  an  admission  or  proof  of  connexion  later  than  that 
date,  without  previous  opportunity,  was  held  not  sufficient  (Case  of  Paul,  infra. 
No.  37).  The  likeness  of  the  child  to  the  supposed  father  is  not  permitted  to  be 
made  matter  of  proof,  as  being  of  too  loose  and  capricious  a  character ;  20th  * 
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ary  1810,  and  19th  May  1812,  Routledge  v,  Carrutbers  (House  of  Lords),  though, 
as  uniformly  reco^ised  in  society,  there  does  not  appear  sound  reason  for  reject- 
ing it,  however  trivial,  as  <me  with  other  circumstances ;  and  some  very  strong  cases 
of  similarity  have  been  known.  The  above-noted  case  was  one  not  oi  filiation  and 
aliment,  but  of  succession  to  an  estate  and  declarator  of  legitimacy.  The  court  in 
one  case  permitted  evidence  of  radical  colour  to  the  extent  of  difference  of  race  or 
blood.  It  is  not  sufficient  to  prove  that  the  woman  had  intercourse  with  other 
men  within  the  period  applicable  to  the  birth,  if  there  be  sufficient  proof  against 
the  defender.  The  actual  paternity  can  alone  be  solved  by  the  mother's  oath. 
There  is  a  traditionary  case,  where  connexion  with  two  men  occurred  on  the  same 
night,  and  the  election  of  the  parentage  was  nevertheless  left  to  the  woman's  oath. 
It  is  relevant,  however,  to  show  familiarities  with  other  persons,  but  who  must  be 
named  on  the  record ;  because  in  weighing  circumstances  against  the  defender, 
those  of  greater  weight  against  another  ought  to  be  considered  (Case  of  Martin, 
infra.  No.  40).  Statements  made  by  the  mother  in  the  moment  of  childbirth  are 
admitted  in  her  favour  (Case  of  Mann,  infra.  No.  48).  But  statements,  however 
solemn,  whereby  she  charged  another  as  the  father,  though  these  be  circumstances 
to  be  considered,  are  not  exclusive  of  her  claim,  as  many  such  statements,  espedaUy 
before  the  birth,  may  be  induced  by  other  considerations  (Cases  of  Greig  and  Boyle. 
infra,  Nos.  20  and  21).  IS  the  review  of  the  whole  evidence  was  such  as  amounted 
to  a  conviction  that  there  was  opportunity,  and  a  reasonable  presmnption  that  the 
opportunity  was  taken  for  connexion,  then  the  oath  of  the  woman  was  admitted  in 
supplement ;  but  if  she  contradicted  her  proof  in  the  tuhstantial  facts  which 
admitted  her  oath,  then  the  two  halves  of  the  proof  were  said  not  to  dovetail  into 
each  other  so  as  to  constitute  one  whole ;  and,  therefore,  though  she  made  oath  to 
the  paternity,  she  did  not  succeed  (Gases  of  M*Naughton,  Greig  and  Folley,  infia^ 
Nos.  49  and  50).  The  oath  was  not  one  on  reference,  but  she  was  held  a  witness 
for  herself,  because  necessary  to  facts  known  to  no  other.  Though  the  general 
question  was  first  put,  and  the  paternity  sworn  to,  she  might  still,  contrary  to  the 
general  rule,  be  interrogated  as  to  special  facts  to  destroy  the  general  affirmative 
answer  (Case  of  M*Naughton,  infra.  No.  49).  If  there  be  a  reference  of  the  whole 
cause,  and  the  man  swears  to  no  connexion  with  the  woman  within  the  limited  time 
of  gestation,  he  must  escape ;  but  admitting  that  fact,  he  will  not  get  quit  of  his 
liability  by  adjecting  that  another  and  not  he  is  the  father,  which  can  alone  be 
ascertained  by  the  woman's  oath.  As  the  oath  of  the  woman  was  always  part  of 
the  proof,  an  advocation  or  appeal  against  the  interlocutor  allowing  the  oath  was 
latterly,  and  contrary  to  former  practice  (30th  June  1838,  Nelson),  held  to  be  pre- 
mature and  incompetent ;  but,  on  review,  the  proof  was  considered  first  and  by  itself 
without  the  oath  (Cases,  Murdoch  and  Folley,  infra,  Nos.  23  and  50). 

The  recent  Evidence  Act  (16  and  17  Vict.  c.  20,  1853),  has  introduced  a  great 
change  in  the  form  of  procedure  in  this  class  of  actions.  The  questions  of  semi- 
plena  proof  and  of  oaths  in  supplement  do  not  now  arise.  The  woman  will  be 
examined  at  the  first  as  a  witness,  and  in  most  of  cases  the  defender  will  probably 
avail  himself  of  the  same  privilege ;  and  in  no  class  of  cases  will  more  freouent 
direct  contradictions  be  found  than  in  this  class,  and  consequently  the  painfm  as- 
surance that  wilful  perjury  has  been  committed  on  one  side  or  the  other.  It  will, 
however,  be  proper  to  consider  what,  under  the  former  procedure  was  held  sufficient 
to  admit  the  woman's  oath  in  supplenient  as  the  same  amount  of  evidence  will  be 
still  necessary  to  corroborate  and  support  the  woman's  oath  already  given  as  a 
witness.  As  the  wise  rule  in  Scotland  is  to  exclude  witnesses  from  hearing  the 
evidence  of  other  witnesses  until  themselves  examined,  it  appears  competent  for  the 
court  to  require  each  party  to  be  first  examined  before  entering  on  his  or  her  own 

5 roof,  or  to  oe  excluded  during  the  examination  of  the  previous  witnesses.  The 
efender,  however,  cannot  be  so  excluded  during  the  pursuer's  proof,  nor  can  he  be 
asked  to  make  himself  a  witness  before  the  time  when  his  turn  for  proving  has 
arrived,  and  hence  there  may  still  exist  an  advantage  for  his  being  judiciaUy  ex- 
amined before  proof  by  witnesses  is  commenced  pn  either  side.  The  statute  expressly 
declares  that  "  nothing  therein  contained  sliall  alter  or  effect  the  authority  or  practice 
of  the  courts  in  Scotland  as  to  judicial  examination,"  Where  a  party  has  called  his 
opponent  as  a  witness  he  cannot  afterwards  refer  the  cause  or  any  part  of  it  to  his 
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oath.  But  where  he  has  made  Uaueif  a  witness  sach  reference  is  still  competent. 
The  proolB  maj  be  taken  on  commission,  but  it  would  be  ])referab1e  that  the  justices 
themselves  be  present.  A  full  record  of  the  testimonj  is  necessary  and  not  mere 
notes  thereof.  Where  it  had  been  omitted  to  prove  the  birth  of  the  child,  the 
Inner-House  remitted  to  take  additional  proof;  26th  January  1829|  Lindsay.  See 
Act  and  Commission — Proof, 

^,  Aliment — its  amount — This  depends  on  the  station  and  income  of  both  parties ; 
as  both  parents  are  mutually  bound  to  aliment  their  oflbpring.     It  is  only  one-half 
which  is  awarded  against  the  father,  who,  in  his  turn,  if  he  supplies  the  ttholsy  may 
sue  the  mother  for  her  half.     The  mother  having  the  custody  for  a  certain  time, 
gives  her  proportion  chiefly  in  personal  services.     £f  the  fathers  station  were  alone 
looked  to  in  fixing  the  amount  of  aliment,  there  would  exist  an  inducement  to 
abandoned  womcp  to  fix  the  parentage  on  men  of  affluence.     The  rates  of  aliment 
differ  in  various  counties,  and  in  different  years.    From  L.l  to  L.2  are  given  in 
name  of  inlying  expenses,  and  a  higher  rate  of  aliment  is  generally  and  properly 
given  during  the  first  three  quarters,  or  nine  months,  being  the  period  of  nursing, 
when  the  mother's  time  must  be  much  engrossed  with  the  care  of  her  infant.     For 
the  subsequent  period,  aliment  at  the  rate  of  L. 4  is  given  against  labourers  and 
farm-servants,  and  between  that  sum  and  L.IO,  where  the  parties  are  in  the  better 
classes.    The  aliment  is  for  the  child  and  not  to  the  mother^  so  that  any  agreement 
by  the  mother  to  take  a  sum  in  full,  or  less  than  her  legal  rights,  is  binding  only 
for  bvgone  time,  and  she  or  the  child  may  demand  proper  rates  for  the  future  (Case 
of  Chisholm,  infra^  No.  65).     Any  bargain  to  di^harge  on  payment  of  a  sum  is 
therefore  worthless,  unless  it  be  protected  by  sufficient  cautioners  to  guarantee 
against  future  claim  by  the  child.     The  aliment  is  payable  quarterly  in  advance 
with  interest ;  and  an  action  for  repetition  of  a  proportion  is  said  to  exist  where 
the  child  dies  during  the  currency  of  the  quarter.    Although  a  decree  may  be  got 
for  a  term  of  years,  it  of  course  falls  by  the  death  of  the  child ;  and  on  change  of 
circumstances,  the  woman  may  abandon  her  decree,  and  sue  for  an  increased  rate ; 
and  in  like  drcumstanoes  the  defender  might  obtain,  but  only  in  the  supreme  court 
(unless  it  be  a  decree  in  absence),  a  reduction  of  amount.    Where  the  paternity  is 
admitted^  decrees  for  each  successive  quarter's  aliment  is  competent  in  the  small- 
debt  court ;  and  on  such  decrees  imprisonment  is  competent,  without  regard  to  the 
amount,  as  for  alimentary  debts  which  are  specially  exempted  from  the  Abolition 
of  Imprisonment  Act,  5  and  6  Will.  IV.  c.  70.    Imprisonment  is  not  competent  on 
the  ordinary  decree  of  justices ;  nor  can  letters  of  homing  be  obtained  thereoui 
which  renders  the  decree  of  justices  of  little  value  unless  the  defender  has  moveables 
to  be  attached.     See  Justice, 

4thj  Custody, — The  custody  is  involved  with  the  period  during  which  the  mother 
has  right  to  aument.     The  mother,  in  the  genend  case,  appears  abeolxUely  entitled 
to  the  custody  and  aliment  of  a  male  child  until  seven,  and  a  female  until  ten  vears 
of  age.     The  father  may  then  demand  the  custody ;  but  it  does  not  follow  he  is 
entitled  to  it  contrary  to  the  wish  of  the  mother  and  interests  of  the  child ;  but  if 
he  then  makes  a  reasonable  offer  to  provide  for  the  child,  and  the  mother  refuses 
to  yield  the  custody,  her  claim  for  ahment  will  cease  at  these  periods.     But  if  he 
does  not  make  such  offer,  she  or  the  child  may  have  a  further  claim  so  long  as  the 
child  is  unable  to  support  himself,  which,  in  case  of  physical  disability,  may  endure  for 
a  length  of  time,  if  not  for  life.    Where,  however,  the  mother  is  of  worthless  character, 
and  not  caring  for  the  child,  the  custody  may  be  withdrawn  even  before  the  periods 
mentioned ;  and  the  same  circumstances  on  the  part  of  the  father  may  prolong  the 
custody  in  the  mother.    The  local  court  may  interfere  to  regulate  temporary  custody, 
but  the  Court  of  Session  appears  the  only  competent  court  for  regulating  the  per- 
manent rights  of  parties.    The  mother  of  a  bastard  can,  on  the  father's  insolvency, 
rank  for  the  aliment  on  his  sequestrated  estate  as  a  creditor,  which  cannot  be  done 
in  case  of  lawful  children.     At  one  time  the  father  imprisoned  for  the  aliment  was 
not  entitled  to  the  benefit  qf  cessio;  but  this  is  now  modified  so  far  as  to  ^ve  him 
this  benefit,  on  making  such  arrangement  as  may  appear  to  be  within  ms  power: 
for  paying  from  his  wages  or  income,  such  sums  as  he  is  able  to  afford.     Cessio  was 
refused  on  imprisonment  for  aliment  of  a  child ;  2d  July  1831,  Smith,  but  granted 
on  condition  oi  an  arrangement  to  pay  adequate  sums  to  account  of  aliment ;  20tb 
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Jamury  1832,  M*Fee ;  11th  March  1834,  BoMel;  on  the  appeUant  finding  caulbii 
for  future  aliment ;  27th  November  1852»  Rusael.  Where  ne  is  able  and  refiiset 
to  support  the  child,  whereby  it  has  been  thrown  on  the  poor's-iimdsy  he  is  liable 
to  criminal  prosecution  before  the  sheriff  or  justices,  at  the  instance  of  the  inspeetor, 
and  subject  to  a  fine  of  L.IO,  or  imprisonment  for  sixty  days ;  8  and  9  Vict,  c  83 
(1845)  sec.  80.  This  mode  of  proceoure  has  often  been  found  beneficial  in  ea£oirdng 
such  oaims,  which  otherwise  might  have  remained  inoperative.    See  Poor-Law. 

LEADING  DECIDED  CASES— BASTARD. 

I.  Mother's  Oath  in  supplement  admitted. 

1.  Baron  Hume,  in  his  Decisions,  observes, — **  It  happens  occasionally  in  cases  of 
filiation  of  natural  children,  that  the  man,  in  lus  declaration,  admits  his  carnal  know- 
ledge of  the  mother,  but  cautiously  refers  it  to  a  distance  of  ten  months  or  more 
before  her  delivery.  It  also  sometimes  happens  that  .witnesses  swear  to  dicnm- 
stances  of  familiarity  between  the  parties,  or  perhaps  to  something  more,  but  still  to 
things  which  happened  beyond  any  allowable  period  of  gestation.  In  such  cases  it 
is  reasonable  for  the  judge  to  consider  the  situation  and  circumstances  of  the  parties 
at  a  latter  period  ;  and  if  these  are  still  such  as  afford  them  the  like  temptations 
and  opportunities  of  meeting — as,  for  instance,  in  the  case  of  master  and  servant, 
or  fellow-servants  in  the  same  family,  or  lodgers  in  the  same  house, — it  is  natural  to 
presume  that  such  an  intercourse  once  commenced  does  not  cease  while  those  op- 
portunities continue.  At  least,  such  a  presumption  may  fieuriy  have  weight  thus  fitf, 
that  the  woman  shall  be  admitted  to  confirm  it  by  her  oath  m  supplement.''  Tins 
doctrine  is  illustrated  by  the  cases,  12th  Dec.  1799,  Brown  v.  Smith,  where  the  cir- 
cumstances were  sworn  as  occurring  in  the  end  of  harvest,  while  the  child  was  not 
bom  until  12th  October  of  the  following  year.  But  the  woman  was  the  defender's 
domestic  servant  up  to  Whitsunday  previous  to  the  birth.  Baron  Hume  also  refers 
to  the  cases  of  Leckie  and  Prott  m  Feb.  1810,  and  Wightman,  in  1807.  Hume's 
Decisions,  33. 

2.  In  an  action  before  the  jitstices  of  Roxburghshire,  the  oath  of  the  woman  was 
admitted  on  acknowledgments  of  intercourse  at  times,  in  the  statement  of  which  he 
varied,  but  the  longest  interval  was  seven  months  and  four  days,  and  the  shcniest 
five  lunar  months  and  a  half.  The  court  affirmed.  11th  Feb.,  1800.  Elliot  v. 
Scott.    Hume's  Decisions,  33. 

3.  Where  the  man  offered  to  submit  to  discipline  of  the  church,  if  the  woman 
would  swear  that  she  had  not  within  a  twelvemonth  had  criminal  correspondence 
with  any  other  but  him,  the  oath  in  supplement  was  admitted.  Caldwal  (no  date). 
5  Brown's  Sup.  655. 

4.  Where  tne  man  went  into  the  same  bed  with  the  woman,  who  was  sleeping 
with  her  brother,  and  who  deponed  to  their  struggling  together,  and  where  the  birth 
of  the  child  corresponded  in  time,  the  woman's  oath  was  allowed.  Lyon  (no  date). 
5  Brown's  Sup.  556. 

5.  The  oath  was  admitted  on  judicial  declaration,  and  a  letter  confessing  having 
been  guilty  with  the  woman,  but  denying  being  the  father  of  the  child.  The  Lord 
Ordinary  assoilzied  on  the  ground,  « that  though  the  oath  might  be  received  to  sup- 
ply an  imperfect  proof,  it  cannot  be  admitted  to  the  effect  of  contradicting  the  only 
evidence  which  has  been  brought  in  the  cause."  The  court  at  first  adhered,  but  on 
a  second  petition,  altered  by  a  majority,  "chiefly  moved  by  the  letter,  which  it  was 
observed,  contoined  no  limiUtion  of  time;"  17th  November  1807,  Wightman; 
Ap.  to  Mor. ;  Proof  No.  5. 

6.  A  woman  sued  for  aliment  of  a  child  bom  22d  September  1813.  The  defender 
admitted  connexion  on  8th  September  1812,  but  not  thereafter.  This  admission, 
joined  to  subsequent  opportunity,  was  held  sufficient  to  admit  the  woman's  oath. 
•*  The  Lords  were  quite  clear  that  the  defender's  admissions  superseded  the  necessity 
of  any  other  proof;"  24th  May  1814,  Hunter.     (Fac.  Col.) 

7.  A  servant  giri  pursued  her  master  for  aliment  of  a  bastard.  A  fellow-servant 
swore,  that  on  the  defender  returning  late  at  night  on  horseback,  he  desired  the 
pursuer  to  nse  and  get  a  candle  to  show  him  to  put  up  his  horse,  and  that  it  was  a 
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considerable  time  before  she  returned  to  bed.  And  that  on  another  occasion,  she, 
on  passing  the  stable  door,  heard  the  pursuer  say,  **  Hand  aufa  Hugh  g^*  but  she 
did  not  see  the  defender,  but  believed  the  woman  was  speaking  to  him.  The  court, 
by  a  minority,  held  this  sufficient  to  admit  the  woman's  oath;' 15th  January  1811, 
Hunter.  (Fac.  Col.)  (Perhaps  this  is  the  weakest  case  on  record  where  the  mother's 
oath  twu  cUlowed), 

8.  Where  there  was  proof  that  "  an  uncommon  degree  of  familiarity  had  subsisted 
between  the  parties  considering  the  difference  of  their  situations  in  life,"  and  thej 
had  been  seen  in  suspicious  circumstances,  on  one  occasion,  and  denial  of  facts 
proved,  the  oath  was  admitted;  14th  November  1821,  Binny.     (Shaw), 

9.  The  oath  was  admitted  on  proof  bv  two  witnesses  that  the  defender,  a  grocer, 
was  seen  standing  with  the  pursuer,  a  collier  girl,  at  the  back  of  a  village  at  twelve 
o*clock  at  night;  and  another  person  saw  him  walking  with  her  after  dark;  and  at 
a  subsequent  period  giving  her  gingerbread.  Per  Lord  Alloway,— ^^  The  evidence 
showed  a  fiinuliarity  which  could  luirdly  have  existed  between  parties  in  their'  dif- 
ferent  situations  in  life  without  being  corroborative  of  what  is  sworn  to  as  having 
taken  place  about  nine  months  before  the  child  was  bom ;"  11th  July  1822,  Ailken. 
(Shaw). 

10.  The  parties  resided  about  twenty-five  miles  distant  from  each  other.  It  was 
proved  that  they  had  met  together  on  some  occasions  in  public-houses,  and  generally 
asked  a  room  for  themselves ;  and  on  one  occasion  went  away  when  they  could  not 
be  so  accommodated ;  that  on  one  occasion  the  man  was  found  with  his  arm  round 
the  woman's  neck,  and  kissing  her.  And  another  witness  said,  **  they  sat  together 
as  lad  and  lass  will  do,  but  saw  no  fomiliaiity  pass  between  them."  The  sheriff  ad- 
mitted the  oath,  and  the  court,  bv  a  majority,  affirmed.  Lord  Robertson  ^  did  not 
conader  that  the  circumstance  of  parties  in  the  lower  ranks  of  life  being  together 
in  an  open  room  in  common  tippling-houses,  affords  any  reasonahle  ground  of  sus- 
picion, the  more  espedallv  as  it  seems  not  to  have  created  the  least  suspicion  in  the 
witnesses  accostomed  to  tlie  habits  of  that  rank  of  life ;"  8th  July  1826,  Hutchison. 
(Shaw).    This  ease  came  back  on  the  oath ;  10th  July  1828. 

11.  Justices  of  Haddiuffton  admitted  the  woman's  oath,  chiefly  on  the  ground 
that  when  chaiged  with  the  paternity  the  man  had  paid  her  L.20,  on  getting  a 
letter  declaring  he  was  not  the  father.  This,  he  said,  was  to  purchase  the  peace  of 
his  £imily,  he  being  a  married  man.  The  Lord  Ordinary  altered,  but  the  court 
affirmed  the  decision  of  the  justices.  Lord  Gillies  observed, — ^  The  disclamation  ob- 
tained from  her  affords  strong  evidence  that  he  was  the  father  of  the  child,  and  that 
he  procured  it  in  order  to  avoid  anv  investigation  into  the  truth  of  the  matter." 
Per  Lord  President, — "  l^  as  the  defender  alleges,  he  was  acting  imder  the  influence 
of  securing  the  peace  of  his  fomily,  he  ought  to  have  resisted  her  demands.  He 
seems,  however,  to  have  been  satisfied  that  she  had  fixed  on  the  right  man ;"  23d 
Dec.  1826,  M'Kenzie.    (Shaw). 

12.  The  defender  admitted  that  he  and  his  father  slept  in  one  bed,  and  the  pur- 
suer in  another  in  the  same  apartment,  and  that  his  father  was  sometimes  absent 
when  there  was  no  other  person  but  themselves  in  the  bed-room.  In  addition,  it 
was  proved  that  he  had  used  some  familiarity  with  the  woman.  And  in  answer  to 
the  question.  Whether  he  would  take  with  the  child  ?  he  answered,  '<  That  if  he 
thought  the  child  was  his,  then  he  would  take  it."  The  sheriff  admitted  the 
oath,  and  the  court  (Lord  Craigie  dissenting)  affirmed  ;  19th  Feb.  1829,  Bertram. 
(Shaw). 

13.  Where  a  woman  of  facile  disposition  was  treated  with  spirits  by  the  defender, 
who  used  familiarities  with  her,  and  they  were  often  together  in  a  bed-room,  the 
woman's  oath  was  admitted.  The  child  was  bom  14th  Feb.  1827,  and  in  her  de- 
claration before  the  kirk-session,  she  stated  that  the  last  act  of  connexion  with  the 
defender  was  **  about  a  fortnight  before  the  1st  of  Mav  previous,"  ten  months  before 
the  birth.  The  Lord  Ordinary  (Mack^me)  observed,  "  That  a  child  is  not  to  be 
thrown  on  the  parish  where  there  is  a  strong  semiplena  probation  and  an  oath  in  sup- 
plement, merely  because  the  woman  may  formerly  have  said  something  not  consis- 
tent with  the  statement  to  which  she  ultimately  adheres;"  16th  Dec  1829,  Grassie. 
(Shaw). 

14.  Justices,  both  in  petty  and  quartcr-sessionsy  allowed  the  woman's  oath  on  ad- 
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mission  that  the  parties  slept  in  the  same  apartment — the  man,  who  was  a  Bmall 
farmer,  with  a  lad — and  the  woman,  who  was  his  cousin  and  housekeeper,  with  a 
female  servant ;  that  he  had  visited  her  previously  when  she  was  his  father's  servant ; 
and  that  he  had  on  some  occasions  laid  liis  arm  on  her  neck.  He  denied  ever  haring 
heen  in  her  bed ;  but  this  was  proved  by  two  witnesses.  The  court  affirmed  the 
decision  of  the  justices, — they  held  *'  that  sleeping  in  the  same  apartment  does  not 
of  itself,  in  that  rank  of  life,  give  rise  to  suspicion,  but  it  undoubtedly  affords  oppor- 
tunities.  It  is  clear  that  no  case  of  this  sort  can  be  a  precedent  in  any  others,  as 
every  such  case  must  rest  on  its  own  circumstances."  Lord  Gillies  defined  a  semi- 
plena  to  be  '*  something  less  than  proof,  and  more  than  suspicion."  Lord  Craigie 
dissented  and  observed, — '<  I  had  considerable  experience  of  these  sort  of  cases  in  the 
Sheriff  Court  of  DumfHesshire,  and  the  result  of  my  observation  is,  that  the  presump- 
tions are  generally  against  and  not  in  favour  of  a  man  having  connexion  with  his 
own  servant ;"  9th  June  1831,  M'Crone.     (Shaw). 

15.  A  married  woman,  but  whose  husband  was  abroad,  sued  for  aliment  of  a  child. 
The  man  admitted  connexion  four  times  about  ^^six  months  or  so"  before  the  birth, 
and  he  was  resident  in  the  same  town  for  a  month  previous.  The  man  offered  to 
prove  that  the  child  was  full  grown,  which  was  refused.  The  sheriff  and  Court  of 
Session  admitted  the  woman's  oath.  The  court  held  "  the  plea  founded  on  the  woman 
being  married  completely  obviated  by  the  clear  evidence  of  her  husband's  absence 
from  the  country ;  that  the  legal  presumption  is,  that  the  defender  might  have  had 
previous  connexion  to  the  time  admitted  ;  and  that,  according  to  Lord  Stair,  the 
birth  of  the  child  any  time  from  six  io  ten  months  would  be  sufficient ;  22d  Dec.  1825, 
Robertson.     (Shaw).    But  see  case  of  Folley,  tn/ra.  No.  50. 

16.  A  married  woman  (her  husband  being  abroad)  pursued  for  aliment  of  a  child, 
and  proved  that  before  her  marriage  she  had  been  repeatedly  alone  with  the  defender, 
who  had  acknowledged  to  a  medical  friend  having  had  connexion  with  her,  and  had 
her  examined  before  the  marriage,  when  she  was  found  to  be  four  months  gone  with 
child,  and  the  child,  which  was  full  grown,  was  bom  within  six  months  after  the 
marriage.  After  much  discussion  and  considerable  hesitation,  the  woman's  oath  was 
allowed,  and  aliment  decerned  for ;  reserving  all  questions  as  to  the  legitimacy  of 
the  child  ;  30th  May  1832,  Jobson.     (Shaw^. 

17.  A  woman,  aged  40,  and  who  had  previously  had  a  bastard,  prosecuted  a  lad  of 
18  as  the  father  of  her  second  child.  There  was  no  proof  of  indecent  familiarity, 
but  of  long  intimacy,  first  in  a  country  town  and  next  in  Edinburgh,  with  letters 
passing  between  them,  and  one  of  which  had  been  destroyed  by  the  lad.  He  took 
an  interest  in  the  mother  during  the  pregnancy,  and  afterwards  in  the  child.  The 
sheriff  refused  to  admit  her  oath.  Lord  Mackenzie  reversed,  holding  ^*  the  probabi- 
lity that  the  defender  and  no  other  was  the  father,  sufficient  to  warrant  the  oath  in 
supplement."  The  Inner-House  allowed  further  evidence*  Lord  Moncreiff,  in  a 
very  long  and  learned  note,  adopting  the  opinion  of  President  Blair  in  Craig,  1809, 
found  the  proof  insufficient — '^possibilities  are  proved,  but  no  more.  Mere  suspicion 
depends  on  the  imagination  and  habits  and  ways  of  thinking  of  the  individual  who  is 
to  judge,  and  on  the  other  hand  some  persons  are  so  hard  of  belief  that  nothing  but 
direct  evidence  of  the  fact  would  satisfy  them — "  The  evidence  as  it  stands  is  not 
such  as  to  induce  a  reasonable  belief  that  the  defender  is  the  father  of  the  child.*' 
Per  Lord  Justice-Clerk — "  My  opinion  is  formed  from  the  defender's  own  line  of 
conduct,  for  I  cannot  reconcile  nis  words  either  with  the  behaviour  of  an  innocent 
man,  or  with  his  own  statement  that  he  spumed  the  charge  of  being  the  father  to 
the  pursuer's  child  as  an  attempt  at  imposition."  The  court.  Lords  Justice-Clerk 
and  Medwyn  contra  Lord  Glenlee,  reversed  Lord  Moncreiff's  interlocutor,  and  allowed 
the  oath  of  the  woman;  17th  Jan.  1835,  Glendinning.     (Shaw). 

18.  A  servant  prosecuted  her  master,  a  farmer  (a  married  man).  The  i&cis  were 
chiefly  a  previous  lapse  on  his  part — the  withdrawal  of  the  wife  from  her  husband's  bed 
— her  being  locked  into  her  room,  whilst  he  slept  near  to  the  pursuer's  bed,  joined 
with  other  circumstances  of  familiarity.  The  sheriff-substitute  held  the  proof  suffi- 
cient to  admit  the  oath — the  sheriff  reversed,  but  the  Lord  Ordinary  and  the  court 
unanimously  returned  to  the  former  judgment.  Per  Lord  Cunningham,  ordinary, — 
"  In  the  circumstances  the  defender  was  instantly  condemned  by  liis  own  wife,  and  the 
Lord  Ordinary  on  reviewing  the  case,  probably  more  coolly  than  her  jealousy  would 
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permit,  cannot  take  a  different  view  of  the  case.  Eren  if  there  were  any  circumstances 
to  afford  matter  of  crimination  against  both  master  and  (another)  servant,  the  lady 
would  have  a  right  bv  law  and  by  the  prerogative  of  her  sex,  to  declare  to  which  of 
her  paramours  the  child  belonged."    Lord  Mackenzie, — '^  I  reported  the  case  of 
Craig,  in  which  President  Blair  gave  the  definition  of  a  semipkna  probatio,  which  has 
been  so  often  referred  to  since.     I  am  sure  I  reported  the  words  which  he  used,  and 
I  remember  them  all  the  better,  because,  deep  as  was  my  respect  for  that  most  emi- 
nent judge,  I  never  was  quite  so  well  satisfied  with  the  definition  as  other  people 
seem  to  ^ve  been.     It  is  perhaps  not  possible  to  give  a  precise  tangible  definition  of 
a  semiplena  probatio,  but  were  I  to  attempt  to  make  one,  it  would  be  something  like 
this,  that  a  semiplena  prohatio  is  such  a  measure  of  probation  as,  taken  along  with 
what  is  to  be  added  to  it,  viz.,  the  oath  of  the  pursuer,  makes  a  plena  prohatio ;  such 
an  amount  of  proof  that,  when  to  it  shall  be  added  the  oath  of  the  pursuer,  it  will 
be  reasonable  to  be  satisfied  that  the  case  is  established  against  the  defender.    Pre* 
sident  Blair  defines  it  as  evidence  that  induces  not  suspicion,  but  a  reasonable  belief, 
though  it  does  not  amount  to  complete  proof.     But  it  strikes  me  that  evidence  ^hich 
induces  a  reasonable  belief  is  complete  proof.     In  the  criminal  court,  we  tell  juries 
to  acquit  if  they  have  a  reasonable  doubt  of  the  pannel's  guilt ;  and  if  not  to  find 
the  charge  proven.    Now,  if  the  evidence  induces  a  reasonable  belief,  the  jury  having 
this  belief  cannot  weU  at  the  same  time  have  a  reasonable  doubt,  and  must  therefore 
find  the  case  proven.    Perhaps  belief  may  be  taken  in  a  loose  sense,  including  under 
it  the  thinking  a  thipg  to  be  probable.     But  then  I  feel  it  difiScult  to  draw  the  line 
between  that  and  suspicion,  which  seems  to  be  just  an  opinion  that  a  thing  is  likely 
or  probable."    Lord  J^frey^ — "  I  entirely  concur  with  Lord  Mackenzie.    I  adopt 
his  lordship's  definition  of  a  semiplena  prohatio,     I  have  ever  had  the  same  opinion, 
and  if  I  mistake  not,  have  more  than  once  expressed  it,  and  acted  upon  it  in  cases 
which  came  before  me  in  the  Outer-House.     With  the  greatest  j^ssible  respect  for 
the  opinion  of  Lord  President  Blair,  I  cannot  adopt  his  definition,  I  cannot  quite 
digest  its  metaphysics,  and  find  its  distinctions  too  subtle  for  me.    Evidence  wnich 
induces  a  reasonable  belief,  I  should  think  pretty  well  entitled  to  the  character  of 
complete  evidence,  and  I  really  cannot  discriminate  between  strong  suspicion  and 
incomplete  belief.    I  think  the  true  principal  of  the  doctrine  of  semiplena  probatio 
in  all  such  cases  is  this,  that  the  mother  being  a  very  exceptionable  witness  and 
liable  to  great  bias,  ought  to  be  admitted  under  any  circumstances  only  cum  nota 
lata ;  and  that  her  oath  therefore  should  only  be  allowed  where  the  judge,  on  the 
assumption  that  she  will  swear  affirmative  of  her  libel,  is  satisfied  that  her  evidence, 
notwithstanding  all  the  sa<%picion  attaching  to  her,  would,  along  with  the  circum- 
stances established  in  the  case,  amount  to  a  complete  or  satisfactory  proof.     Our 
law  has  perhaps  gone  too  far  in  giving  the  oath  of  the  woman  in  such  cases  very 
nearly  the  same  effect  as  an  oath  on  reference.     The  better  rule  perhaps  would  have 
been  to  have  received  and  weighed  it  as  that  of  a  suspected  witness ;  and  even  as  it 
now  stands,  I  may  observe  that  the  credit  to  be  given  to  her  testimony,  and  conse- 
quently the  admission  or  rejection  of  her  oath  in  supplement  may  depend  not  merely 
on  the  strength  or  amount  of  the  other  proofe  but  also  upon  the  opinion  which  may 
be  formed  of  the  character  of  the  woman  from  the  tenor  of  such  proofis,  and  from 
the  facts  and  circumstances  of  the  case.     Looking  to  all  these  as  legitimate  elements 
in  determining  the  question,  I  confess  I  see  no  difficulty  in  solving  the  problem  of 
semi  probatio  in  any  such  case  by  the  consideration  whether  that  oath,  assuming 
that  it  will  be  consistently  affirmative  of  the  libel  with  all  the  suspicions  attaching 
to  it,  which  may  be  more  or  less  strong  according  to  the  circumstances,  will  with  the 
other  evidence  amount  to  2^ plena  probatio;"  12th  June  1844,  McLaren  v.  M'Culloch. 
(Shaw).     See  Craig's  case,  infra.  No.  35. 

19.  A  woman  prosecuted  her  former  master  for  the  aliment  of  a  child.  One 
witness  swore  to  finding  them  at  an*  early  hour  together  in  the  kitchen.  The  de- 
fender had  got  this  witness  to  subscribe  a  letter  to  be  sent  to  the  kirk-session  freeing 
the  defender.  The  sheriff  admitted  the  mother's  oath,  which  was  taken.  In  an  ad- 
vocation.  Lord  Jeffrey  reversed,  observing,—  "  It  is  no  doubt  disagreeable  to  alter  a 
judgment  of  this  kind  after  the  oath  has  been  actually  taken ;  but  this  was  not 
regarded  in  the  case  of  Durham  v.  Guthrie,  19th  May  1827,  and  if  the  oath  was 
improperly  taken,  its  import  cannot  be  looked  at."    The  court  retiuned  to  the 
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judgment  of  the  sheriff.  Per  Liord  Justice-Clezk^ — **  We  most  deal  with  every  nidi 
case  in  its  own  circnmstances,  but  if  among  these  there  be  an  appearance  of  tamper- 
ing with  the  evidence  on  the  part  of  the  accused  it  is  always  most  suspidoiis ;"  18th 
June  1835.  Shankland  v.  Bvres. 

20.  Where  the  woman  had  twice  in  church  courts  charged  oMOther  man  as  the 
father  of  her  child^  she  was  ncTertheless  allowed  by  the  court  to  ffive  her  oath  on 
proof  against  the  defender  on  sufficient  aamplena  proofs  altering  uie  judgment  of 
the  sheriff  and  Lord  Ordinary ;  20th  Jan.  1838,  Greig.  The  oath  was  admitted 
chiefly  on  the  deposition  of  one  witness,  and  which  the  inferior  court  refused  to  be- 
lieve. But  which  being  afterwards  contradicted  by  the  woman  herself,  the  man  was 
in  the  end  assoilzied ;  9th  June  1838,  Greig.     (Sliaw). 

21.  The  woman's  oath  was  admitted  on  the  evidence  of  one  witness  swearing  that 
through  a  window  she  saw  the  parties  coming  out  of  bed,  and  though  the  pursuer 
had  first  given  up  another  as  the  father  before  the  kirk-session  ;  but  which  she  after- 
wards retracted,  stating  that  she  had  made  the  accusation  on  the  persuasion  of  the 
defender ;  30lh  May  1840,  Boyle.     (Shaw). 

22.  A  female  servant's  oath  was  admitted  against  her  master,  chiefly  on  proof 
that  he  had  said  that  ^others  had  to  do  with  her  as  well  as  he;"  which  the  JLiord 
Ordinary  ^Cockbum)  held  ^  as  nothing  short  of  a  virtual  acknowledgment  of  inter- 
course on  liis  part."  After  the  oath  was  taken,  the  court,  in  an  advocation,  by  a 
majority  affirmed  ;  3d  June  1841,  Ross.     (Shaw). 

23.  It  was  proved,  although  it  had  been  denied  by  the  man,  that  the  parties  had 
been  together  by  themselves  on  a  road  by  night  under  unusual  circumstances, 
exactly  nine  months  before  the  birth,  and  that  he  had  made  certain  equivocal  state- 
ments when  informed  of  the  birth.  Advocation  was  found  meompeteni  on  the  oath 
being  allowed  until  it  was  taken;  26th  Nov.  1844  ;  and  on  a  subsequent  advocation 
after  the  oath,  the  proof  was  found  sufficient.  Per  Lord  Justice-Glerk, — ''The 
direct  evidence  of  one  witness  is  always  suffident,  supposing  the  witness  to  be  credible 
and  the  facts  deponed  to  be  enough  ;'*  10th  July  1845,  Murdoch.    (Shaw). 

24.  It  was  proved  that  parties  had  been  together  alone  in  a  dark  night,  and  the 
man  made  certain  admissions  of  *^  dealings**  with  the  woman.  Oath  admitted  by 
the  sheriff;  the  Ordinary  and  the  court  by  a  majority  affirmed.  The  Lord  Ordinary 
(Murray)  remitted  to  the  sheriff  to  take  further  evidence  and  to  re-examine  the  pur- 
suer,— **  A  person  may  make  observations  partly  in  joke,  or  deny  paternity,  but  say 
at  the  same  time  what  nearly  admits  it.  It  is  important  to  know  what  impression 
the  denial  and  the  manner  m  which  it  was  made  gave  at  the  time,  in  other  words, 
explain  whether  what  the  witness  saw  and  heard  conveyed  at  the  time  any  belief  to 
his  mind  ;"  26th  Nov.  1845,  Patrick.     (Shaw). 

25.  Proof  of  the  parties  being  often  together  in  an  engine-house  at  night,  and  on 
one  occasion  with  the  door  bolted,  was  found  sufficient  by  the  sheriff  to  admit  the 
woman's  oath.  Lord  Robertson  reversed ;  but  the  court,  by  a  majority,  returned  to 
the  judgment  of  the  sheriff.  Lord  Jeffrey  remarked, — "  The  question  of  the  suffi- 
ciency  of  a  semiplena  prohaiio  is  complex,  and  has  reference  not  only  to  the  evidence 
already  led,  but  to  the  credit  to  be  attached  to  tlie  oath  which  the  woman  is  prepared 
to  give,  in  so  far  as  her  character,  the  circumstances  of  the  case,  and  the  situation  of 
the  defender  affect  the  question.  Thus,  if  the  paternity  of  her  child  were  ascribed 
by  a  woman  of  loose  character  to  a  man  of  opulence,  against  whom  she  could  not 
prove  more  than  a  slight  familiarity,  such  proof  would  be  looked  on  differently  from 
that  led  by  a  person  of  more  sober  character  against  a  person  of  small  means  and 
inferior  station.  There  is  here  no  impeachment  of  the  woman's  general  character, 
and  there  is  no  reasonable  motive  wliich  can  be  imagined  for  her  selection,  except 
that  the  defender  was  really  the  father ;"  15th  Nov.  1845,  Fitzsimmons. 

26.  A  defender  denied  paternity,  but  admitted  familiarities  in  July,  twelve  months 
before  the  birth  of  the  child.  The  sheriff  in  respect  of  the  date  refused  the  woman's 
oath.  The  Lord  Ordinary  and  the  court  altereo,  holding  that  the  preponderance  of 
the  evidence  was  for  September,  as  the  true  date.  Per  Lord  Jefl&ey,-— "  There  is 
nothing  on  which  the  recollection  of  witnesses  is  so  little  to  be  relied  on,  after  any 
considerable  interval,  as  time.  The  examinations  here  are  fifteen  or  sixteen' months 
after  the  occurrence  in  question,  and  but  for  the  specification  of  circumstances  which 
bear  upon  dates  capable  of  being  determined,  the  mere  mention  of  July,  August,  or 
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September,  is  entitled  to  the  least  possible  regard.  In  such  a  question,  too,  I  can- 
not lay  out  of  view  that  the  woman  is  stated  br  the  minister  of  the  parish  to  hare 
been  to  his  knowledge,  for  seven  years  a  regular  attender  at  church,  and  to  have 
borne  a  pure  character,  and  that  there  is  not  the  least. surmise  of  her  having  been 
intimate  with  any  other  man,  or  any  trace  of  her  having  had  motives  either  of  a 
malignant  or  interested  nature  to  induce  her  to  make  a  fidse  charge  against  the 
defender ;"  21st  May  1836,  Dykes.    (Dunlop). 

27.  The  sheriff  refused  to  admit  the  oath  on  certain  circumstances  of  familiarity, 
especially  connected  with  one  meeting  in  a  garden  in  the  dark,  which  the  defender 
denied  in  the  record.  The  Lord  Ordinary  and  court  reversed  and  allowed  the  oath. 
Per  Lord  Jeffirey, — ^  It  may  be  true  that  the  date  of  the  meeting  may  not  corres- 
pond with  the  estimated  time  of  conception,  but  it  is  not  far  fh>m  it,  and  I  think  it 
IS  quite  enough  in  a  case  of  this  kind  if  there  be  presumptive  proof  of  intercourse 
before  or  near  the  time  of  conception ;"  13th  Dec.  1839,  Lennox  v.  Agnew« 
(Dunlop). 

28.  Where  the  defender,  neither  in  his  defences  nor  declaration,  denied  having 
had  connexion  with  the  pursuer,  this,  joined  to  other  circumstances,  was  held  suffi- 
cient to  admit  the  pursuer's  oath.  Per  Lord  Glenlee, — **  It  is  a  strong  circumstance 
against  the  defender,  that  neither  in  his  judicial  declaration,  nor  on  the  record,  has 
he,  when  challenged  as  being  the  father  of  the  child,  denied  his  having  had  con- 
nexion with  the  mother,  or  expressed  the  slightest  surprise  at  the  accusation ;"  31st 
May  1836,  Haggart. 

29.  A  servant  pursued  her  master,  a  fanner  (an  unnuirried  man),  as  father  of 
her  child.  The  proof  was  chiefly  of  his  inquiring  as  to  a  vegetable  which  might 
procure  abortion,  and  his  ansdety  at  the  time  of  the  birth.  The  proof  was  found 
msuffidait  iu  the  Sheriff  Court,  but  the  interlocutor  was  reversed  by  the  Lord 
Ordinary  and  the  court.  Per  Lord  Cunningham, — **  It  seems  a  great  mistake  to 
suppose,  that  the  only  competent  proof  in  questions  of  this  description,  must  consist 
of  evidence  as  to  some  loose  and  suspicious  demeanour  of  the  parties  when  in  com- 
pany with  each  other."  **  The  pursuer  made  the  defender  her  confidant  as  to  the 
appearance  of  the  first  symptoms  of  pregnancy,  but  that  is  the  confidence  intrusted 
by  a  young  female  to  a  paramoiur,  and  not  to  a  master.  His  observation  also  to 
the  doctor  next  dajr,  that  the  child  was  not  lihe  him,  while  he  did  not  instantly  deny 
that  he  had  connexion  with  the  woman,  corroborates,  with  other  circumstances,  the 
conclusion  that  he  was  conscious  of  his  guilt  at  the  period  of  conception ;"  25th 
Jan.  1840,  Lowe  (Jurist).  (The  above  particulars  are  given  from  the  Session 
Papers). 

30.  The  justices  of  Stirlingshire  admitted  the  mother  to  her  oath  on  proof  of  the 
defender  being  once  with  her  in  an  outhouse  at  night,  with  some  lesser  circum- 
stances.   The  court  affirmed ;  3d  Feb.  1779,  Liddel ;  5  Brown's  Sup.  553. 

31.  The  woman's  oath  was  admitted,  and  observed,  "m  cases  such  as  this,  all 
that  is  often  to  be  looked  for,  is  a  proof  from  circumstances,  and  therefore  law  has 
indulged  the  pursuer  with  an  oath  in  supplement,  as  the  onlj  means  by  which  the 
defect  in  the  evidence,  consequent  from  the  nature  of  the  clami,  can  be  remedied ;" 
March  1771,  Ramsay ;  5  Brown's  Sup.  554. 

II.  Moihei's  Oaih  in  supplement  was  refused  to  he  admitted, 

32.  The  woman  having  referred  to  the  oath  of  the  defender,  the  paternity 
of  a  child,  whereon  he  deponed  that  he  had  connexion  with  the  woman  elenen 
calendar  months  before  the  birth,  and  no  later.  The  sheriff  assoilzied,  and  the 
court  affirmed.  "  It  seemed  dangerous  to  extend  the  period  of  incubation  of  chil- 
dren above  that  fixed  by  the  law  in  the  question  of  legitimacy,  where  ten  months 
is  reckoned  the  longest,  for  though  perhaps  instances  may  be  found,  as  was  alleged 
in  this  case,  where  women  have  gone  eleven  months,  instead  of  nine  or  ten,  yet  such 
instances,  if  such  there  be,  are  not  to  be  made  a  rule.  But  Lord  Covington  ob- 
served that  he  doubted  if  the  period  fixed  by  law  held  as  to  bastard  children,  con- 
fessedly allowed  to  be  such,  but  that  they  were  fixed  mfavorem  matramonii.  How- 
ever, the  Lords  determined  as  above,  and  did  not  seem  to  regard  this  distinction ;" 
1774,  Stewart ;    6  Brown's  Sup.  554.    Similar  decision,  27th  June  1775,  Jack ; 
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idem.     It  is  noted,  **  in  both  the  above  cases,  particniarlj  the  first,  that  the  women 
were  of  doubtful  character."     See  Banbury  Peerage  Case. 

33.  In  a  case  against  a  married  man  the  sheriff  allowed  the  woman's  oath.  The 
Lord  Ordinary  ( Auchenleck)  reversed, — **  As  there  is  no  evidence  brought  by  the  pur- 
suer of  the  defender's  giiilt  with  her,  so  that  the  allowing  her  to  give  her  oath  in 
supplement  would  be  in  a  manner  allowing  her  to  prove  her  hbel,  and  to  convict  the 
defender  of  the  crime  of  adultery  by  her  own  oath ;  and  that,  besides,  it  appears 
from  the  proof  that  the  pursuer  did  formerly  give  up  the  defender's  nephew  as  the 
father  of  her  child,  so  that  it  is  clear  she  is  a  person  who  has  no  regard  to  truth  nor 
to  honesty.  The  court  adhered.  In  general,  though  an  oath  in  supplement  has 
been  admitted  in  cases  of  fornication,  yet  it  has  not  hitherto  been  admitted  in  cases 
of  adultery ;"  27th  Feb.  1777,  Robertson  ;  5  Brown's  Sup.  656. 

34.  ileld  not  sufficient  to  admit  the  woman's  oath,  that  during  the  period  appli- 
cable to  the  birth  she  had  lived  with  the  man  in  a  house  by  themselves  as  his  servant 
— that  she  was  a  girl  of  20  years  of  age,  and  he  an  unmarried  man  of  middle  age. 
It  was  observed,  "  that  the  practice  of  living  in  the  circumstances  described  was 
common  in  the  country,  without  suspicion  of  illicit  intercourse ;"  1st  Dec.  1808, 
Bowie.    (Fac.  Col.) 

35.  In  a  case  before  Justices  of  the  Peace,  it  was  proved  that  early  one  summer 
morning,  the  defender  tapped  at  a  neighbour's  door,  and  it  being  opened,  he  pushed  in 
the  pursuer,  saving,  <^  there  is  a  lass  to  you"  On  another  occasion  they  sent  out  a 
third  party,  and  were  together  alone  in  a  room  15  or  20  minutes,  with  the  door  shut, 
but  not  locked.  On  a  third  occasion,  they  were  again  together  in  a  room  alone  for 
about  20  minutes,  and  the  candle  was  extinguished,  and  a  tittering  was  heard, 
and  the  words  " he  canny"  spoken  by  the  woman ;  and  when  she  came  out,  her  hair 
and  clothes  were  tuffled.  The  witness  said  he  would  mind  that  night ;  and  the  de-* 
fender  had  afterwards  asked  him  to  marry  the  woman,  saying  "  he  could  not  get 
quit  of  her."  The  defender  was  a  married  man,  of  sober  character,  and  a  seceder. 
The  justices  admitted  her  oath.  The  Lord  Ordinary  reversed,  and  the  court,  by  a 
majority  of  one,  adhered.  "  The  minority  considered  the  facts  to  be  such  as  to 
excite  suspicion,  and  that  this  was  sufficient  to  entitle  the  woman  to  her  oath.  It 
was  said  that  the  nature  of  such  cases  required  this,  in  which  there  was  little  hazard, 
as  the  woman  could  seldom  have  any  interest  to  select  any  one  but  the  true  father.'' 
The  majority  agreed  with  Lord  President  Blair,  "  who  expressed  a  clear  opinion, 
that  since  the  law  of  Scotland  did  not  permit  a  woman  to  prove  by  her  own  oath 
that  a  particular  man  was  father  of  her  child,  there  must  be  more  than  suspicion  to 
entitle  her  to  her  oath  in  supplement.  Suspicion  was  not  semiplena  probatio. 
Some  persons  will  suspect  where  there  is  mere  possibility.  There  must  be  such 
evidence,  although  not  complete,  as  to  induce  a  reasonable  belief.  The  law  admits 
of  a  mode  of  proof  in  such  a  case — reference  to  the  oath  of  tne  defender  ;'*  14th 
June  1809,  Craig.     (Fac.  Col.) 

Nate. — This  is  perhaps  the  strongest  case  on  record  where  the  oath  was  refused. 

36.  The  justices  of  Ayrshire^  both  in  petty  and  quarter-sessions,  allowed  the 
woman*s  oath  on  a  proof  that  on  a  night  about  nine  months  before  the  birth,  the 
parties,  with  another  woman  and  several  men,  had  been  in  a  bam  together  for  two 
or  three  hours.  And  that  a  man,  whose  son  had  been  reputed  as  the  father,  having 
asked  the  defender  whether  he  had  been  guilty  with  the  woman,  understood  him  to 
admit  the  fact.  The  court  reversed,  and  mund  no  "  semiplena  probatio,  and  strongly 
reprobated  the  attempt  to  draw  the  defender  into  a  confession  ;"  19th  Nov.  1824, 
Robb. 

Note. — One  of  the  grounds  of  the  judgment  was,  that  the  proof  had  not  been  sub- 
scribed by  the  justices.  See  case  to  the  same  effect,  where,  in  a  case  of  filia- 
tion before  the  justices  of  Perthshire,  the  court  set  aside  the  proof  as  un au- 
thenticated, and  remitted  to  the  justices  to  take  it  of  new;  26th  Feb.  1825, 
Baxter.   (Shaw). 

37.  The  defender  admitted  that  he  had  become  acquainted  with  the  pm^uer 
about  four  months  before  the  birth,  and  had  connexion  with  her  once  about  that, 
but  at  no  other,  time.  The  pursuer  offered  to  prove  previous  intimacy.  The  sheriff 
refused  to  allow  the  further  proof,  and  assoilzied.  The  Lord  Ordinair  reversed,  and 
allowed  the  woman's  oath.    The  court,  however,  were  unanimously  oi  opinion,  that. 
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as  the  case  stood,  there  was  no  semiplena,  but  remitted  to  allow  the  woman  the 
fmrther  proof  offered ;  4th  Dec.  1824,  Paul.  (Shaw). 

38.  The  justices  of  Ayrshire  admitted  a  woman's  oath  on  proof  by  one  witness,  of 
the  parties  walking  together  late  in  an  evening  in  a  retired  place,  ioined  to  his 
having  in  his  declaration  denied  any  such  meeting.  The  oath  was  taken,  and  the 
woman  swore  affirmative.  But  the  Lord  Ordinary  (Medwyn)  reversed,  and  the 
court,  with  the  exception  of  Lord  Alio  way,  adhered  to  his  judgment ;  19th  May 
1827,  Durham.  (Shaw). 

39.  The  justices  of  Fifeshire  refused  to  admit  the  oath  on  proof  that  the  pursuer, 
a  farm-servant,  one  morning  went  out  to  the  bam  a  message  for  the  defender,  a 
married  man,  and  that  he  used  some  filthy  words  in  reference  to  her  when  joked 
with  her.  The  defender  adduced  medical  witnesses  to  physical  inability  at  the  time. 
The  court  affirmed  the  judgment  of  the  justices  ;  17th  Jan.  1833,  Mitchell.  (Shaw). 

40.  The  justices  of  At/rshire  in  petty  and  quarter-sessions  allowed  the  woman's 
oath  on  a  proof  of  familiarity  and  criminal  intercourse  two  years  before  the  birth  of 
the  child.  The  Lord  Ordinary  and  court  reversed,  and  found  the  proof  insufficient ; 
and  the  House  of  Lords  affirmed  ex  parte,  even  without  appearance  for  the  defender. 
Per  Lord  Crai^e, — **  It  appears  to  me  that  the  evidence  of  criminal  intercourse  bes- 
tween  the  parties  at  a  date  long  prior  to  the  bep^etting  of  the  child  in  question  (even 
though  it  were  more  unexceptionable  than  it  is),  ought  not  to  be  held  per  5e  as  a 
semiplena  probatiOf  and  that  the  pursuer's  general  habits  and  conduct  as  stated  by 
herself,  and  particularly  her  having  attempted,  as  she  alleges,  to  procure  abortion,  are 
such  as  to  induce  the  court  with  great  reluctance  to  admit  her  oath  in  supplement ;" 
X8th  Feb.  1822,  Humphry,  1  Shaw's  Ap.  Cases,  111.     See  11th  Dec.  1802,  Lebum. 

41.  The  woman's  oath  was  refused  to  be  admitted  against  a  married  man,  and  an 
elder  in  a  dissenting  congregation,  on  evidence — that  the  woman  had  some  charge  of 
his  house  during  his  wife's  absence.—  One  witness  swore  to  having  seen  the  parties 
in  an  entry,  and  the  defender  had  his  arm  round  the  pursuer's  neck ; — and  an  old 
woman  swore  to  having  overheard  a  conversation  between  t4ie  parties,  in  which  the 
defender  had  offered  money  if  she  would  lay  the  child  to  the  charge  of  another.  In 
defence,  three  witnesses  swore  to  the  woman  having  repeatedly  stated  that  she  was 
pregnant  with  the  child  to  a  young  man  who  had  left  the  town,  and  that  the  defender 
was  not  the  father.  The  Lord  Ordinary  (Medwyn)  admitted  the  oath,  but  the 
court  unanimously  reversed,  and  refused  the  oath.  Lord  Justice-Clerk  (Boyle)  ob- 
•served, — "  Although  we  can  lay  down  no  general  rule  applicable  to  all  cases,  yet  it 
is  always  a  circumstance  that  the  party  is  a  married  man,  having  legitimate  chil- 
dren ;  and  we  must  not  lay  out  of  view  that  he  is  also  an  elder  of  a  church.  As  to 
the  defender's  proof,  it  is  always  of  importance  to  see  if  the  conduct  of  the  party  is 
all  along  consistent  with  her  statement ;"  17th  May  1834,  Martin.     (Shaw). 

42.  In  an  action  at  the  instance  of  a  married  woman  living  separately  from  her 
husband,  and  where  the  only  witnesses  were  her  two  sisters,  the  oath  was  refused. 
Per  Lord  Medwyn, — ^*  The  defender  has  taken  great  pains  to  prove  that  the  pur- 
suer was  a  woman  of  unchaste  behaviour.  This  does  not  much  strengthen  his  case, 
and  rather  increases  the  suspicion  that  after  all,  the  pursuer's  statement  may  be 
true.  But  there  must  be  something  more  than  suspicion  to  constitute  semiplena 
prchatioJ*  Per  Lord  Meadowbank, — "  In  the  case  of  a  married  woman,  the  presump- 
tion being  that  the  child  is  her  husband's,  the  proof  must  be  more  pregnant  than 
in  other  cases ;"  12th  June  1834,  Cantley. 

43.  A  child  was  bom  26th  July  1828,  and  the  action  raised  12th  Febmary  1830. 
There  had  been  intimacy  in  1824,  when  the  pursuer  brought  an  action  of  declarator 
of  marriage,  which  led  to  an  estrangement.  On  examination,  the  defender  declared 
he  did  not  recollect  of  being  in  bed  with  the  woman  in  1824,  at  a  particular  time 
and  place.  The  only  evidence  was  of  the  parlies  being  alone  together  in  a  public- 
house,  upwards  of  an  hour,  in  the  year  1827.  The  sheriff  refused  to  receive  evidence 
of  intercourse  in  1824,  but  which  the  court  thought  ought  to  have  been  allowed. 
Per  Lord  Jeffrey, — "Kit  be  assumed  that  the  parties  had  illicit  intercourse  in  1824, 
very  slight  indications  of  familiarity  will  justify  a  belief  that  this  had  been  resumed, 
even  after  an  interval  of  alienation ;  and  when  no  other  paramour  is  indicated,  and 
there  is  nothing  in  the  party  accused,  to  tempt  the  woman  to  a  false  ace  /.siition,  the 
cause  of  truth  may  be  more  endangered  by  refusing  than  admitting  her  oath  in 
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sapplementy  especially,  as  in  giving  that  oath,  she  is  not  so  much  swearing  in  her 
own  cause,  as  in  that  of  an  infant  in  whom  »ome  other  person  most  have  as  great  an 
interest  as  she  has."    The  oath  was  refused ;  28th  Jan.  1837,  Clnnie. 

44.  Where  the  man  and  woman  had  been  on  two  occasions  for  about  a  quarter  of 
an  hour  in  a  box-bed,  in  the  comer  of  a  shop,  in  yre$ence  of  thrm  pentmsy  but  the 
pursuer  did  not  allege  that  intercourse  then  took  place,  but  elsewhere ;  the  shm£^ 
Lord  Ordinary,  and  the  court,  held  this  insufficient,  ^  as  a  mere  frolic,  in  drcum- 
stances  which  excluded  the  idea  of  anything  else ;"  17th  June  1842,  Boyd. 

45.  The  oath  was  refused  in  a  case  of  very  contradictory  evidence.  **  The  olject 
of  an  oath  in  supplement  is  not  to  cast  the  balance  so  as  to  reconcile  contradictions. " 
Per  Lord  Justice-Clerk  (Hope)  ;  20th  Nov.  1841,  Bruce. 

46.  The  grandmother  of  the  child,  and  who  in  part  supported  the  child,  was 
found  disqualified  as  a  witness,  on  the  ground  of  interest--^an  objection  nnce  r»- 
moved).  The  proof  was  chiefly  of  meetings  in  various  public-houses.  The  court, 
by  a  majority,  refused  to  admit  the  mother's  oath.  **  The  circumstances  are  only 
suspicious,  and  do  not  create  a  reasonable  belief."  The  Lord  Justice-Clerk  rniro- 
bated  judicial  declarations  of  parties  being  taken  at  the  ouUet  of  the  cause,  but  nom 
which  Lord  Medwyn  dissented ;  15th  Jan.  1842,  Wilson. 

47.  An  action  against  a  married  man ;  the  proof  was  that  the  parties  were  toge- 
ther for  an  hour,  and  seen  to  emerge  at  the  same  time  from  opposite  sides  of  a 
secluded  plantation,  about  nine  months  before  the  birth  of  the  child.  There  were 
other  trivial  circumstances.  The  sheriff-substitute  refused  to  admit  the  oath.  The 
sheriff  admitted,  and  the  Lord  Ordinary  (Cuninghame)  adhered;  but  the  court 
unanimously  returned  to  the  first  interlocutor,  and  refused  to  receive  the  oath.  The 
Ordinary,  in  reference  to  the  rule  laid  down  by  President  Blair  in  Craig's  case  (No. 
35),  remarked,—'*  that  he  meant  to  condemn  the  suspicions  of  a  loose  or  ill-regu- 
lated mind.  A  suspicion  raised  on  reasonable  ^unds  in  an  intelligent  and  candid 
mind,  is  all  that  can  be  required  by  the  judge  m  cases  of  this  description."  Lord 
Justice-Clerk  (Hope)  defended  the  rule  of  President  Blair,  mentioning  that  the 
opinion  was  reported  by  Lord  Mackenzie,  and  revised  by  the  President.  He  ob- 
served,— '*  All  authorities  concurred  in  rejecting  auspieion  as  a  re<^uisite  of  a  $em»r 
plena,  or  as  the  ground  for  allowing  the  oath  in  supplement.  Neither  strong  prO' 
oabilitieSf  nor  grave  and  strong  euspicions,  were  sufficient."  "  Facts  must  be  proved 
as  the  basis  of  the  case^ — not  suspicions  or  inferences,  hut  facts  which  justified  reason- 
able belief  that  concubitus  took  place  at  a  certain  time  and  place."  The  Justice- 
Clerk  repeated  his  observations  as  to  the  inexpediency  of  judicial  declarations  at  the 
outset  of  a  cause  bjfore  the  facts  were  averred,  and  in  this  Lord  Meadowbank 
coincided;  2d  June  1343,  Kirkpatrick  v.  Donaldson. 

48.  Where  there  was  proof  of  repeated  meetings  at  night  under  strone  drcum- 
stances  of  suspicion,  but  sworn  to  by  witnesses  of  bad  character,  most  of  them  con- 
victed of  crimes,  and  the  pursuer  herself  being  not  of  good  character,  the  oath  was 
refused.  The  Lord  Justice-General  (Boyle)  observed, — "  The  only  rule  that  can  be 
laid  down  is,  that  semiplena  probatio  is  evidence  on  which  you  can  rely,  amounting 
to  almost  complete  proof ;  and  the  oath  is  just  to  fill  up  any  little  deficiency  that 
may  exist  therein;"  26th  June  1850,  Mann. 

HI.  Mother's  Oath  admitted,  but  heJd  not  sufficient. 

49.  On  proof  of  familiarities  between  a  master  and  servant,  considerably  before 
the  time  of  gestation,  the  Court  admitted  the  oath  of  the  woman,  reversing  the 
judgments  of  the  sheriff  and  the  Lord  Ordinary  ;  7th  July  1837,  M'Naughton.  On 
her  examination,  the  general  question  was  put  to  her  by  her  own  agent,  if  the 
defender  was  the  father  of  her  child  ?  and  having  answered  in  the  ajfirmativej  the 
defender's  agent  proceeded  to  put  special  questions ;  which  being  objected  to,  the 
objection  was  repelled  by  the  commissioner — the  Lord  Ordinary  and  the  court  (17th 
Feb.  1838),  thereby  so  far  overruling  the  decision  in  Jameson,  14th  Jan.  1820. 
(Fac.  Col. )  which  was  an  advocation  from  the  justices  of  Ayrshire.  But  there  it 
was  the  man's  and  not  the  woman's  agent  who  put  the  genend  question  first,  which 
ought  not  to  be  allowed  on  either  side,  until  the  special  questions  are  put  and 
answered.  On  advising  the  oath  in  M'Naugh ton's  case,  the  court  **  in  respiect  that 
instead  of  supporting  and  confirming  the  semiplena  probatio,  it  directly  controverts 
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the  same,"  assoilzied  the  defender.  The  chief  coDtradiction  was,  that  while  the 
condescendence  averred  (very  possihlj  an  agent's  fisiult — to  strengthen  the  state- 
ment) that  connexion  had  existed  between  the  parties  for  many  years  previous  to 
1834,  she  swore  her^r^  lapte  was  in  that  year,  and  her  deposition  contradicted 
some  of  the  witnesses  in  impartani  points ;  **  the  court  was  clear  that  the  woman 
was  not  entitled  to  the  benefit  of  the  previous  finding  of  semij^ena,  as  an  interlocutor 
which  was  impregnable,  it  being  necessary  that  the  proof  constituting  the  9emiplen<it 
and  the  evidence  arising  out  of  the  oath  and  the  record,  should  cohere  and  be  con- 
sistent as  a  whole;"  2d  June  1838,  M*Naughton.  The  fi>llowing  day  a  nmilar 
decision  was  given,  where  the  woman,  directly  contradicted  the  evidence  of  the  one 
witness,  on  whose  evidence  chiefiy  her  oath  had  been  admitted.  Per  Lord  Core- 
house — ^  The  pursuer's  averments  on  record  are  quite  inconsistent  with  the  evidence, 
and,  indeed,  her  oath  directly  cuts  down  that  of  the  witness  <m  which  we  previously 
relied ;"  9th  June  1838,  Greig. 

50.  The  man  admitted  only  one  act  of  connexion  with  the  woman  six  calendar 
monUis  and  nine  davs  before  the  birth  of  the  child,  which  it  was  offered  to  be  proved 
was  full  grown.  The  oath  being  admitted,  she  swore  to  the  same  fact,  thereby  con- 
tradicting her  previous  averment  of  former  connexion.  The  court  now  held  the 
proof  not  sufiicient.  Lord  Fullerton  dissenting.  Lord  Jeffrey  observed,  that  **  the 
oath  in  supplement  is  to  be  regarded  as  the  oath  of  an  additional  witness,  who  is  to 
be  received  cum  nolo,  and  whose  credit  it  is  for  the  court  to  determine ;  and  even 
if  her  oath  be  deliberate  and  minute,  and  sufficient  in  itself  to  make  it  a  good  depo- 
sition, with  reference  to  the  question  at  issue,  yet  if  it  be  contradictory  of  the  other 
evidence  in  the  case,  so  as  not  to  be  suflScient  when  the  whole  is  taken  together, 
to  complete  the  Ml  measiure  of  legal  evidence,  then  the  case  fails;"  28th  June 
1848,  FoUey.     See  case  of  Robertson,  suproy  No.  15. 

IV.  JDuraHon  and  Amount  of  Aliment,  and  Custody  of  Child. 

51.  Aliment  was  awarded  the  mother  of  a  female  child  until /aufttf^n,  years  of 
age ;  25th  July  1740,  Graham  v.  Kay,  Mor.  441. 

52.  Aliment  was  allowed  for  a  boy  tmtU  he  shall  attain  the  age  of  seven  jears, 
and  thereafter  until  either  the  father  shall  take  the  child  into  his  own  keepmg  of 
the  child  shall  attain  the  age  of  ten  years ;  3d  March  1778,  Oliver  v.  Scott,  Mor.  444. 

53.  Aliment  was  decerned  for  a  girl  until  she  arrived  at  the  age  of  ten  years  com- 
plete, reserving  to  the  child  to  apply  afterwards  for  aliment  as  accords ;  19th  Nov. 
1782,  Glendinning  v.  Flint,  Mor.  445. 

54.  Ten  years  for  a  girl,  and  seven  years  for  a  boy,  were  held  to  be  the  proper 
term  for  aliment  and  custody.    29th  Nov.  1782,  Paterson  v.  Spiers,  Mor.  445. 

55.  7*he  justices  of  Dumfiriesshire  found  the  father  of  a  bastard  liable  in  20s.  for 
one-half  of  childbed  expenses,  and  L.2,  10s.  as  one-half  of  aliment  yearly  for  ten 
years.  The  mother  married,  and  the  father  required  delivery  when  the  child  was 
three  years  of  age,  relieving  her  and  her  husband  of  all  future  aliment.  Delivery 
was  refnsed.  The  court  found  the  mother  entitled  to  the  custody.  The^sex  of  the 
child  is  not  mentioned  in  the  report ;  1758,  Surges,  Mor.  1357. 

56.  The  mother  was  found  entitled  to  the  custody  of  a  girl  aged  severi  years 
against  the  father,  who  claimed  her  for  education,  and  who  had  married  another 
woman.  The  court  found  the  defender  liable  in  L.3  for  inlying  expenses,  and  L.4 
of  aliment  for  fourteen  years ;  1765,  Short,  Mor.  442.  Foi*rteen  years'  aliment  was 
given  in  a  prior  case,  and  the  plea  of  the  triennial  prescription  was  repelled ;  L.40 
Scots  yearly  was  awarded  in  this  case  for  the  whole  term  of  years ;  1758,  Paterson, 
Mor.  11080. 

57.  The  justices  awarded  L.2  of  inlying  charges,  and  L.5  annually  for  seven 
years,  against  a  small  farmer  or  cotter,  and  the  court  did  not  disturb  the  rates ; 
9th  June  1831,  M'Crone.  In  30th  May  1832,  Jobson,  L.IO  for  the  first,  and  L.8 
for  the  following  nine  years,  were  given  for  a  male  child  against  a  professioni^ 
gentleman.  In  Boyle,  30th  May  1840,  L.6  was  awarded  of  yearly  aliment.  Decree 
was  given  for  L.2  of  inlying  charges,  and  L.6  for  twelve  years,  of  a  male  child;  5th 
Feb.  1825,  Robert.     See  25th  Feb.  1826,  Arnott. 

58.  A  mother  who  had  carried  away  a  bastard  daughter  in  pupillarity  from  a 
boarding-school,  where,  with  her  consent  she  had  been  placed  by  her  father's  trus- 
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tees,  the  court  ordered  her  to  restore  the  child;  22d  December  1821,  Speid.  In  a 
foot-note  in  1  Shaw,  221,  it  is  stated,  that  in  a  case  between  the  same  parties,  the 
court  found  the  mother  entitled  to  the  continued  custody  of  her  daugnter  at  six 
years  of  age.  Subsequently,  the  same  girl,  then  eleven  years  of  age,  was  ordered  to 
be  removed  and  placed  in  a  boarding-school.  Per  Lord  Glenlee— -"  It  is  very  doubt- 
ful whether  the  mother  of  a  bastard  child,  even  when  she  remains  unmarried,  has 
any  legal  claim  of  custody.  It  is  rather  because  it  is  generally  best  for  the  child 
that  it  is  allowed  to  remain  with  her,  and  it  was  for  this  reason  that  in  the  former 
case  between  the  parties  the  court  left  the  child  with  her  mother  notwithstanding 
her  marriage.  No  such  reason  now  exists,  and  all  claim  of  right,  if  any  did  exist,  is 
at  an  end  by  the  marriage,  so  that  the  only  question  is,  what  is  best  for  the  child  r" 
The  liord  Justice-Clerk  (BoyleJ  observed — "  That  though  the  child  was  under  seven^ 
the  court  might  have  removed  her,  had  the  character  of  the  mother  been  bad ;"  28th 
May  1826,  Whitson. 

69.  It  was  found  that  a  party  paying  aliment  for  &  female  child,  but  denying  the 
paternity,  was  not  entitled  at  seven  years  of  age  to  insist  on  having  the  custody  of 
the  child  in  his  own  family.  The  court  fixed  L.2  as  inlying  expenses,  and  L.6,  10s. 
for  the  first  year.  "  The  court  were  unanimously  of  opinion  that  the  mother  was 
the  only  proper  creditor  for  the  inlying  expenses  and  aliment  for  the  first  year, 
during  which  she  must  have  nursed  the  child,  but  as  to  the  subsequent  aliment,  that 
if  it  had  been  supported  by  her  father  he  was  entitled  to  receive  payment  of  it  from 
the  defender,  and  that  the  averment  of  his  having  done  so  was  relevant.  One  of 
their  Lordships  expressed  an  opinion  that  even  the  true  father  of  a  bastard  child  has 
no  right  of  custody,  and  all  were  agreed  that  the  defender,  while  he  denied  the  pater- 
nity, had  no  such  title ;"  19th  February  1825,  Keay.  It  was  subsequently  found  that 
a  father  was  entitled  to  the  custody  of  a  boy  at  eipht  years  of  age,  he  ofiering  to  take 
him  home  and  instnict  him  in  his  business  as  a  plasterer.  The  aliment  in  this  case 
was  fixed  at  L.6  in  the  year  (the  case  is  very  briefly  reported  in  Shaw);  14th  June 
1826,  Keay.     (Shaw.) 

60.  In  an  action  at  the  instance  of  an  illegitimate  daughter,  aged  fourteen,  and  in 
delicate  health,  with  concurrence  of  the  person  alimenting  her,  against  the  judicial 
factor  on  the  estate  of  her  deceased  father,  she  claimed  L.IO,  iOs-.  of  yearly  aliment. 
On  a  remit,  the  Sheriff  of  Fife  (A.  E.  Monteath,  Esq.)  reported,—"  Had  the  action 
been  brought  in  the  Sheriff  Court  of  Fife  at  the  instance  of  the  mother  of  the  child, 
I  should  have  thought  L.4  or  L.6  a  moderate  sum  to  have  awarded  against  the 
father  in  the  circumstances,  on  the  assumption  that  the  mother  should  bear  her  pro- 
portion of  the  expenses.  At  the  instance  of  a  stranger,  who  was  under  no  obligation 
to  aliment,  I  should  think  L.8,  8s.  a  proper  sum,  and  certainly  not  too  much."  The 
Lord  Ordinary  awarded  L.8,  8s.,  and  the  court  adhered,  but  found  that  the  claim 
could  only  be  ranked  on  the  estate  with  those  of  other  creditors ;  8tb  Feb.  1848, 
Gardner. 

61.  The  mother  of  a  bastard  girl,  of  nearly  six  years  of  age,  was  foimd  entitled 
to  her  custody,  to  aliment  at  the  rate  of  L.160  per  annum,  and  L.40  for  house  rent, 
in  a  question  with  the  trustees  of  the  father,  who  had  died  leaving  a  succession  oi 
L.60,000  to  the  child,  and  who  had  provided  the  mother  with  an  annuity  of  L.IOO. 
Lord  Balgray  observed, — "  It  is  undoubted  that  where  parents  maltreat  their  chU- 
dren,  or  violate  the  trust  committed  to  them  bv  natiure,  the  court  is  entitled  to  inter- 
fere, whether  the  children  be  legitimate  or  illegitimate.  But  it  is  only  in  such  a 
case  that  the  parents  can  be  deprived  of  the  custody  of  their  children.  The  law  of 
nature,  the  civil  law,  and  the  law  of  Scotland,  concur  in  holding  that  the  mother  of 
an  illegitimate  child  is  entitled  to  its  custody  in  its  tender  years,  where  there  is  no 
accusation  against  her,  except  that  which  arises  from  the  circumstance  of  her  being 
the  mother  of  the  child.  If  she  misbehave  or  marry  a  stranger,  the  court  is  entitled 
to  interfere  for  the  protection  of  the  child."  Per  Lord  Craigie, — "  There  is  no  fixed 
rule  as  to  the  custody  of  illegitimate  children,  and  the  only  general  rule  which  can  be 
laid  down  is,  that  the  court  must  attend  chiefly  to  what  is  most  beneficial  for  the 
child ;"  6th  July  1826,  Baxter.  Lord  Craigie  made  a  similar  observation  in  the  sub- 
sequent case  of  Fairweather,  infra. 

62.  A  woman  obtained  an  award  of  L.6  per  annum  against  a  man  with  an  in- 
come of  L.1600  a  year ;  and  after  a  medical  inspection  of  the  boy,  he  was  at  the  age 
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of  tur  jears  ordered  to  be  remoyed  from  the  mother,  who  had  married,  and  to  be 
pUced  with  a  schoolmaster  at  a  board  of  not  less  than  L.12  per  annmn.  Lord 
President  (Hope)  observed, — <*  With  regard  to  the  rate  of  aliment,  we  should  be 
governed  more  by  the  rank  of  the  mothSr  than  by  that  of  \\iefcUhtr;  because,  if  we 
come  to  give  it  in  proportion  to  the  amoimt  of  his  income,  we  should  just  be  holding 
out  a  premium  to  persons  in  her  situation  to  submit  to  the  embraces  of  the  rich ;  . 
or,  it  might  have  been  added,  to  fasten  the  charge  on  an  innocent  wealthy  person  in 
preference  to  a  poorer  one  really  g[uilty ;  23d  May  1826,  Fairweather.     (Snaw). 

63.  A  medical  man  put  the  c^d  of  another  party  to  nurse,  and  the  nurse  re- 
fusing to  restore  the  child  to  him,  he  was  found  no  longer  liable  in  aliment ;  1st 
March  1832,  Forbes. 

64.  Held  that  an  agreement  with  a  mother  as  to  the  aliment  of  her  child,  did  not 
bar  the  claim  of  the  cMld,  and  that  the  father  is  liable  in  aliment  so  long  as  the  child^ 
from  ill  health,  is  prevented  from  maintaining  himself;  but  that  he  was  entitled  to 
the  custody  oi  the  boy  to  teach  him  a  trade ;  7th  Dec.  1833,  Pott.    (Shaw.) 

66,  Where  the  mother  had  granted  a  discharge  for  future  aliment  of  her  child, 
found  that  she  could  not  prosecute  for  bygone  aliment;  but  the  agreement  was  not 
binding  on  her  and  the  child  for  future  aliment.  Per  Lord  Gockbum, — *^  The  dis- 
charge is  effectual  against  the  mother*  but  is  of  no  efficacy  as  against  the  child;" 
1 2th  Feb.  1842,  A.  B.  v.  Chishokn. 

66.  The  father  of  the  mother  of  a  bastard,  the  &ther  of  which  was  unable  to  pay 
for  its  support,  was  found  entitled  to  relief  from  the  parish  poor's  funds,  though  the 
father  offered  to  take  the  custody  of  the  child.  Per  Lord  President, — **  With  regard 
to  the  custody  of  a  natural  child,  I  understand  it  to  be  fixed  that  the  mother  is 
entitled  to  have  it  for  seven  or  ten  years."  Per  Lord  Jeffi*ey,  — '*  In  a  question 
between  the  &tber  and  the  mother  as  to  the  custody,  the  mother's  right  is  absolute, 
and  no  offer  by  him  can  be  pleaded  against  her  natural  right  during  the  tender  yeara 
of  the  child ;"  2(Hh  June  1844,  Weepers. 

67.  Where  a  mother  had  made  no  claim  for  aliment  for  fifteen  years,  she  was 
found,  on  proof  of  semipUna  and  her  oath  in  supplement,  to  decree  for  inlying 
expenses  and  aliment  from  the  diild's  birth  ^  ay  and  while  it  shall  be  unable  to  sup* 
port  itself,"  and  the  triennial  prescription  was  found  not  to  apply ;  7th  July  1809, 
Flnlayson.    Fac.  CoL 

j^ote. — At  one  time  the  triennial  prescription  was  held  to  apply  to  aliment  of  bas- 
tards ;  1758,  Paterson ;  1791,  Forsyth,  M.  11080-1.   But  a  series  of  decisions 
has  now  fixed  it  to  the  contrary ;  19th  Feb.  1807,  M*Dowal,  Fac.  Col.     26th 
Feb.  1842,  Thomson  TDunlop).     See  Napier  on  Prescription,  vol.  ii.  p.  804, 
also,  M'Glashan  on  Aliment. 
Justices  in  England  had  the  power  of  issuing  an  order  of  filiation  by  the  18  Eliz.  c. 
3,  s.  2,  and  49  Geo.  III.  c.  68,  s.  3.     The  law  as  to  bastards  being  paupers  is  now 
embodied  in  the  poor  law,  4  and  5  Will.  IV.  c.  76,  s.  69,  amended  by  7  and  8  Vict. 
c  101  (1844).    ''The  mother's  testimony,  if  living,  is  nearly  always  resorted  to,  but 
though  it  should  nearly  always  be  taken,  it  is  not  essential  to  the  order,  for  it  may 
be  niade  on  the  evidence  of  others.    If  resorted  to,  it  must  be  corroborated  in  some 
maUrial  particular  by  that  of  some  other  competent  person.     And  an  order  of  filia- 
tion, made  upon  the  oath  of  the  mother  and  upon  evidence  in  corroboration  thereof, 
without  stating  it  to  be  of  some  material  particular,  is  bad." — Bums'  Justice,  Chitty's 
edition  (1845),  p.  383.     It  seems,  in  the  case  of  Ule^timate  children,  the  mother  i& 
the  proper  party  to  have  the  custody  of  them  durmg  the  age  of  nurture.    The 
court  left  a  girl  of  twelve  years  of  age  to  exercise  her  own  discretion  as  to  residence. 
But  it  is  said  that  if  she  had  been  under  seven^  an  order  would  have  been  given  to 
deliver  her  to  her  mother ;  Lyod  v.  Scott,  N.  R.  200.     See  authorities  in  Bums' 
Justice,  p.  389. 

BATHING.  In  England  « it  is  an  established  principle  that  whatever  openly 
outrages  decency  and  is  injurious  to  public  morals,  is  a  niisdemeanour  at  common 
law.  It  is  therefore  indictable  for  a  person  to  bathe  in  an  indecent  manner  near  a 
highway  or  in  any  part  of  a  pubhc  river;"  4  Blackstone,  65;  Bums'  Justice 
(Chitt/s  ed.)  p.  408.     1  Hume  (Bell's  Suppl.)  85.     See  Breach  of  the  Peace. 

BATTERY  in  English  law  is  "  when  any  injury  whatsoever,  be  it  never  so  small, 
is  actually  done  to  the  person  of  a  man  in  an  angry,  or  revengeful,  or  rude  or  in* 
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Solent  manner,  as  by  spitting  in  his  face  or  throwing  water  on  him,  or  any  way 
touching  him  in  anger  or  violently  jostling  him  out  of  the  way,  and  the  like. ' 
1  Flawk  c  62  s.  2.     See  Assault. 

BATTERY  PENDENTE  LITE  was  an  assault  by  one  of  the  parties  in  a  law- 
smt  on  another,  during  the  dependence  of  the  action,  and  which  was  formerly 
punished  under  the  statutes  1684,  c.  138,  and  1594,  c.  219,  by  loss  of  the  cause  to 
the  assaulter — a  most  anomalous  punishment,  indicative  of  the  then  state  of  society. 
This  law  continued  until  the  recent  statute  7  Geo.  IV.  c.  19,  by  which  it  was 
abolished.     Ersk.  B.  iv.,  T.  4,  s.  37. 

BEASTS— WILD.  BEES.  (FER-^  NATURE.)  The  property  of  these  is 
acquired  by  occupancy ;  so  in  a  conviction  under  the  Game  Acts,  the  animals 
taken  remam  the  property  of  the  offender,  unless  expressly  forfeited  by  the  statute. 
When  enclosed,  they  become  private  property,  such  as  bees  in  a  hive  or  skep,  fish 
in  a  pond,  and  birds  in  an  aviary ;  the  taking  of  any  of  which  is  theft ;  1  Hume, 
82.  If  they  escape,  and  pursuit  given  up,  they  become  again  common,  and  so  the 
property  of  the  finder.  With  bee-hives,  if  the  identity  can  be  clearly  made  out, 
and  the  claim  is  put'in  without  delay,  the  owner  ought  to  have  the  property  in  pre- 
ference to  another,  on  whose  premises  they  may  have  alighted.  Ersk.  B.  ii.,  T.  1, 
s.  10  ;  Ness,  Gregor,  and  Irvine  on  the  Game  Laws. 

BEATING  OF  JUDGES  sitting  in  judgment  was  at  one  time  a  capital  offence^ 
1663,  c.  173  ;  1600,  c.  4.     Ersk.  B.  iv.,  T.  4,  s.  32;  1  Hume,  406. 

BEER  ACT.     See  Publican. 

BEFORE  ANSWER.  Where  there  exists  serious  doubt  and  difficulty  whether 
averments,  though  proved,  are  sufficient  in  law  for  the  success  of  a  party,  and  the 
legal  question  may  somewhat  depend  on  the  exact  amount  and  nature  of  the  proof^ 
it  is  only  allowed  **  before  answer;**  meaning  thereby  that  the  relevancy  of  the 
averments  are  reserved,  so  that  though  proved,  the  decision  may  nevertheless 
be  adverse  on  the  law.  If  the  proof  ultimately  fails,  then  the  case  may  be  thereon 
decided  without  applying  a  doubts  rule  of  law  ;  but  where  the  proof  is  fiill  and 
successful,  it  is  painful  to  be  set  out  of  court,  after  the  expense  of  proof,  on  a  pure 
point  of  law,  which  might  as  well  have  been  decided  at  the  first.  Unless,  therefore, 
on  very  doubtful  points,  or  where  the  law  is  so  much  mixed  with  the  fact  (hitherto 
too  prevalent  in  Scotlaiid),  this  form  of  procedure  is  not  to  be  recommended ;  and 
it  appears  much  hke  an  apology  for  indolence  or  timidity  in  the  judge  entertaining  the 
hope  that  failure  in  the  fact  may  render  the  application  of  some  delicate  point  of  law 
unnecessary,  so  that  the  knot -may  be  cut  which  he  cannot  well  untie.      See  Proof. 

BEGGARS.  The  following  severe  statutes  were  passed  against  beggars  and 
vagabonds  :— 1424,  c.  42  ;  1625,  c.  22  ;  1679,  c.  74  ;  1692,  c.  147  ;  1697,  c.  268, 
and  chiefly  1698,  c.  21 ;  but  these  are  now  nmch  in  desuetude,  though  still  useful 
for  reference  in  questions  in  the  history  and  policy  of  the  Scotch  Poor  Law.  The 
first  ordinances  of  Bridewell  in  1657,  declares: — "There  is  as  great  a  difference 
between  a  poor  man  and  a  beggar  as  between  a  true  man  and  a  thief.  The  poor 
man  is  he  whom  sickness  and  age  oppresseth,  or  by  losses,  or  otherwise  is  driven  to  the 
ground  with  necessity,  which  doth  labour  willingly  to  gain  that  which  may  be 
gotten  so  long  as  power  and  strength  will  serve.  The  beggar  is  the  contrary ;  one 
who  never  yieldeth  himself  to  any  good  exercise,  but  continually  travaileth  in  idle- 
ness, training  such  youth  as  cometh  to  his  or  their  custody  to  the  same  wickedness 
of  life." — 1  Hume,  477.     See  Poor  Law. 

BEHAVIOUR  AS  HEIR  {gestio  pro  hcerede)  renders  an  apparent  heir  liable 
universally  for  the  debts  of  his  ancestor;  Ist,  By  the  Act  1696,  c.  25,  if  Uie  heir 
enter  and  possess,  or  purchase  by  himself  or  other  person,  any  part  of  his  ancestor's 
estate,  except  at  pubhc  sale,  he  incurs  this  liability  ;  but  he  must  possess  under  the 
right  purchased  to  create  a  liability ;  1796,  Clelland,  Mor.  9769.  2(/,  By  interfer- 
ing with  the  titles  of  his  ancestor's  estate,  so  as  to  raise  a  presumption  that  he 
intends  to  take  up  the  succession.  3d,  By  entering  on  the  management  of  the  estate, 
giving  leases,  drawing  rents,  or  intromitting  with  the  heirship  moveables.  4M,  By 
making  over  his  right  to  any  part  of  the  estate  to  third  parties,  except  renouncing 
in  favour  of  another  heir.  Behaviour  as  heir  is  called  one  of  the  pa^ssive  titles, 
because  it  exposes  the  heir  to  lidbilityy  without  entitling  him  to  any  active  right. 
It  is  not  easily  presumed ;  and  if  the  acts  appear  to  have  been  done  in  ^xnI 
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faitb,  and  with  no  intention  to  defraud  the  creditors  of  the  deceased,  the  court  will 
allow  him  still  to  renounce  the  successioo,  or  take  an  actual  entrj,  with  the  benefit 
of  inventory :  1784,  Ayton,  Mor.  9732;  Ersk.  B.  iii.,  T.  8,  s.  82. 

BENEFICIUM  ORDINIS.  Both  by  the  civil  law  and  our  own,  a  cautioner, 
simply  bound  cts  such^  is  entitled  to  insist  that  the  principal  be  first  discussed  by 
extreme  diligence.  But  it  is  usaally  renoimced  in  the  same  way  as  the  privilege  in 
the  next  paragraph.     Ersk.  B.  iii.,  T.  3,  s.  61 ;  1  Bell's  Com.  ^7. 

BENEFICIUM  DIVISIONIS.  Each  cautioner,  according  to  the  Roman  law, 
was  bound  in  the  first  instance,  only  for  his  share  of  the  debt.  So  it  is  in  our  law, 
where  cautioners  are  bound  simply  as  such.  But  the  usual  style  is  to  bind  them 
jointly  and  severally  with  the  principal,  sometimes  adding  a  renunciation  of  the 
benefit  of  division ;  but,  even  without  this  last,  the  privilege  is  thereby  renounced. 
The  creditor  may,  in  such  a  case,  go  against  any  one  for  the  whole  amount.  Ersk. 
B.  iii. ;  T.  3,  s.  63. 

BENEFICIUM  CEDENDARUM  ACTIONUM.  By  the  civil  law,  a  cautioner 
paying  a  debt  could  compel  the  creditor  to  assign  him  the  debt,  so  that  he  roiffht 
operate  his  relief  against  other  cautioners.  But  by  the  law  of  Scotland,  he  has 
such  right  without  assignation.    Ersk.  B.  ii.,  T.  12,  s.  66. 

BENEFICIUM  COMPETENTI^  By  the  civil  law,  the  obli^ant  in  a  pra^ 
tuiUms  obligation  had  the  right  to  retain  a  sufficiency  of  funds  for  his  own  subsist- 
ence. By  our  law  this  privDege  is  confined  to  claims  between  parents,  children,  and 
grand-children.  A  father  boimd  himself  to  pay  L.20  to  his  son ;  the  defence  on 
this  plea  was  sustained,  though  the  son  was  thereby  reduced  to  poverty;  1745, 
Bontein,  Mor.  1390.  Similar  decision  in  a  question  with  daughters;  1st  July 
1813,  Hardies.  An  insolvent  has  the  right  to  reserve  his  body-clothes  and  working- 
tools,  where  there  are  no  excess  in  either ;  1778,  Reid,  Mor.  1392 ;  1788,  Pringle, 
Mor.  1393.  The  furniture  of  a  schoolmaster  was  foimd  not  so  protected;  12th 
Nov.  1814,  Gassiot.    Ersk.  B.  iv.,  T.  3,  s.  89. 

BENEFICIUM  INVENTARII  (Benefit  of  Inventory),  This  privilege  is  con- 
ferred  on  heirs  by  the  statute  1695,  c.  25.  An  heir  within  the  annus  deliberandi 
may  give  up,  on  oath,  in  the  sheriff-court  of  the  county  in  which  the  heritage  is 
situated,  an  inventory  of^  all  heritages  forming  the  succession,  which  is  recorded  in 
the  sheriff's  books,  and  within  forty  days  after  the  year,  in  a  register  of  the  Court 
of  Session.  Additions  must  be  made  within  forty  days  of  heritage  coming  to  the 
heir's  knowledge.  If  these  requisites  be  duly  observed,  an  heir  is  served  cum  bene* 
ficio  inventarii,  and  he  is  only  liable  to  the  extent  of  the  inventory,  and  he  thus 
avoids  a  universal  liability  for  the  ancestor's  debts.  Ersk.  B.  iii.,  T.  8,  s.  68. 
But  this  privilege  is  now  more  easily  obtained  under  the  Service  of  Heirs  Act,  10 
and  11  Vict.  c.  47  (1847).     See  Service  of  Heirs. 

BENEFICES'  ACT  regulates  the  presentations  by  patrons  to  parish  churches ; 
the  special  objections  of  the  people,  and  the  rights  of  the  church  courts ;  6  and  7 
Vict.  c.  61  (1843).     Lord  Aberdeen's  Act. 

BENEFIT  OF  CLERGY  is  peculiar  to  English  criminal  law.  A  person  in 
holy  orders,  on  a  first  conviction  of  felony,  was  exempted  from  capital  punishment. 
Afterwards,  every  one  who  could  read  was  deemed  to  be  a  clerk  or  ecclesiastic ;  and 
on  conviction,  a  book  being  given  him,  if  he  read  it,  the  officer  of  court  called 
out,  *'  Uffet  ut  cUricus"  (he  reads  as  a  clerk),  and  being  burnt  in  the  hand,  he  was 
then  discharged.  By  the  statute  5  Anne  c.  6,  the  benefit  was  given  to  all  persons 
convicted  for  clergyable  offences ;  the  burning  of  the  hand  was  discharged,  and  fine 
and  imprisonment  were  substituted.  The  privilege,  therefore,  came  in  course  of 
time  to  be,  to  take  away  the  capital  penalty  from  a  first  conviction  of  a  felony^ 
unless  where  excluded.  The  privilege  was  never  given  to  grave  capital  offences ; 
and  latterly,  all  statutes  creating  felonies  discharg^  **the  benefit  of  cterpy," — terms 
which  were  ominously  unmeaning  to  the  vulgar.     Blackstone,  B.  iv. ;  c.  28. 

BESTIALITY.  Carnal  intercourse  with  the  inferior  animals  is  punished  with 
death  by  the  law  of  Scotland,  and  an  attempt  to  commit  such,  by  an  arbitrary 
punishment.  Such  cases  do  sometimes  occur;  but  it  is  the  feeling  of  crowii 
counsel  to  get  the  monsters  to  expatriate  themselves,  rather  than  violate  public 
decency  with  the  exposure  of  a  public  trial,  which  might  be  productive  of  greater 
evil,  in  the  knowledge  of  such  monstrosity,  than  benefit  from  the  punishment  of  a 
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beast  in  human  shape.  In  the  High  Court,  23cl  Not.  1835,  a  person  was  sentenced 
to  transportation  for  fourteen  years,  for  three  attempts  to  commit  this  crime  in 
Orlaiey,  1  Swinton,  5.     This  chiurge  is  not  bailable.     1  Hume,  469. 

BET.     See  Gaming. 

BIGAMY  is  entering  into  a  second  marriage,  knowing  the  spouse  of  the  first 
marriage  to  be  still  alive.  The  punishment,  by  1551,  c.  19,  was  made  the  same  as 
peijurj.  Imprisonment  for  one  or  two  years  is  now  the  usual  punishment,  though 
transportation  may  be  and  has  been  inflicted  in  aggravated  cases.  Belief,  on 
reasonable  grounds,  that  the  first  spouse  is  dead,  will  liberate  from  punishment;. 
6th  May  1842,  McDonald,  1  Broun,  238.  The  clergyman  and  second  spouse  are 
guilty,  art  and  part,  if  in  the  knowledge  of  the  existence  of  the  first  marriage ;  13th 
July  1832,  Bam  and  Falconer.  The  first  spouse  has  been  thought  not  a  good 
witness  to  prove  the  marriage;  15th  July  1844,  Armstrong,  2  Broun,  251;  but 
the  wife  of  the  second  marriage  may  be  a  witness,  as  her  marriage  is  null.  See 
5th  May  1842,  M'Donald,  1  Broun,  238;  and  24th  December  1836,  Broun,  Arkley, 
p.  205.  Both  marriages  may  be  irregular  ;  3d  October  1836,  M*Lean,  1  Swinton, 
p.  278  ;  10  July  1843,  Sharp,  1  Broun,  568 ;  20th  November  1848,  Purvis,  1  Shaw, 
124.  Even  wnere  the  second  wife  disclaimed  the  marriage,  the  man  was  con- 
victed on  proof  thereof;  4th  January  1844,  Thorbum,  2  Broun,  4.  It  is  sufficient 
that  the  marriage  is  validly  completed  according  to  Scotch  law ;  but  the  first  mar- 
riage must  not  be  illegal ;  16th  January  1837,  Masterton,  1  Swinton,  427,  where 
the  court  ordered  a  written  debate  on  the  relevancy  of  the  averment,  that  the 
first  wife  was  incapable  of  marriage  by  physical  defect.  The  charge  is  bailable. 
1  Hume,  459. 

BILL  OF  ADVOCATION  AND  SUSPENSION— In  Justiciary  may  be  passed 
by  one  judge,  but  not  refused  except  by  the  quorum  of  three.     1  Hume,  512. 

BILL  OF  EXCHANGE.  1.  Bills  and  promissory-notes  are  privileged  writs. 
No  form  is  necessary,  and  they  do  not  require  to  be  holograph,  or  tested  as  deeds. 
Subscription  by  initials  or  by  mark  is  sufficient,  if  proved  to  have  Been  done  by 
the  party,  and  to  be  his  custom  so  to  do  (1760,  Shepherd,  M.  589) ;  but  subscription 
by  a  notary  and  two  witnesses,  is  the  regular  mode  (1737,  Dinwoodie,  M.  1419). 
A  bill  on  unstamped  paper,  or  on  too  low  a  stamp,  or  on  one  bearing  a  difierent  de- 
nomination on  its  face  (such  as  receipts),  is  null.  Any  words  whereby  there  is  a 
promise  to  pay  a  certain  sum,  at  a  certain  date,  or  when  demanded,  make  a  pro- 
missory-note, and  requires  a  stamp ;  but  a  simple  acknowledgment  of  money,  with 
an  obhgation  to  account  therefor,  or  an  obligation  to  pay  without  any  allusion  to 
time,  is  a  bond,  acknowledgment,  obligation  or  agreement ;  13th  June  1837,  Allan. 
If  the  document  falls  under  the  denomination  of  bond  or  agreement,  it  may  be 
stamped  as  such  ;  but  if  a  bill  or  promissory-note,  it  cannot  be  got  stamped  oo 
payment  of  any  penalty.     See  Acknowledgment    Stamp. 

2.  Bills  must  be  for  money,  not  for  moveables,  neither  for  performance  of  f&cts;  and 
the  terms  must  be  unconditional.  Interest  may  be  stipulated  for,  and  runs  from 
the  last  of  the  three  days  of  grace  without  stipulation.  An  erasure  or  vitiation  in 
any  important  part  destroys  the  bill ;  but  if  it  can  be  proved  to  have  been  done 
at  the  time  of  making,  to  correct  an  error,  it  may  be  supported  in  an  action,  but 
not  to  ground  summary  diligence,  or  to  vote  in  a  sequestration.  Bills  are  generally 
made  payable  within  twelve  months,  but  there  appears  no  legal  objection  to  a  longer 
term,  however  unusual.  A  bill  payable  at  three  years*  date  was  set  aside  as  such, 
but  held  a  good  voucher.    See  Cases,  No.  7. 

8.  The  due  negotiation  of  bills  consists  in  presenting  the  bill  for  acceptance  or 
payment — protesting  it  in  case  of  refiisal  or  dishonour — and  giving  intimation  to 
the  drawer  and  indorsers,  within  fourteen  days,  in  the  case  of  inland  bills  (12  Geo. 
in.  c.  27),  and  in  foreign  bills,  according  to  the  custom,  by  next  post,  or  without 
undue  delay.  The  notification  should  be  in  writing,  though  a  verbal  notice,  if  venr 
clear,  may  suffice,  but  ought  never  to  be  depended  on.  Recourse  is  lost  against  all 
who  have  not  had  notice,  other  than  the  acceptor.  The  protest  must  be  recorded 
within  *ir  monM*  after  the  bill  falls  due,  to  authorize  summary  diligence ;  1681, 
c.  20 ;  1696,  c.  36.  Bills  prescribe  in  six  years  from  the  date  at  which  they  fall 
due,  unless  barred  by  the  registration  of  the  pi'otest  within  ma;  months,  and  a  charge 
given  within  the  six  years,  or  an  action  raised  and  executed  within  the  like  term. 
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After  the  six  years,  the  debt  in  the  bill  must  be  proved  resting  owing  bj  Um 
debtor*s  writing  or  oath.  Promissory-notes,  at  one  time,  were  not  privileged  as 
bills,  but  both  are  now  placed  on  the  same  footing  by  Act  12  Geo.  m.  c.  72,  a. 
36  ;  made  perpetual  by  23  Geo.  m.  c.  18,  s.  55.  See  Thomson  on  JBUls,  second 
edition, 

4.  Bills  or  promissory-notes  for  less  than  L.5  are  prohibited  under  a  penalty, 
unless  under  a  particular  form ;  8  and  9  Vict,  c  38,  s.  17  (1845).  See  17  Geo. 
III.  c.  30. 

LEADING  DECIDED  OASES. 

Firsty  Nature  and  Sxjbject  of  Bills. 

1.  Bills  or  precepts  for  delivery  of  salt  were  found  not  privileged  as  biUs,  but 
as  mercantile  writs;  1713,  Leslie,  Mor.  1397;  1729,  Bruce,  Mor.  1399;  and  the 
indorsee  of  such  writs  was  held  an  assignee ;  1715,  Douglas,  Mor.  1397. 

Note. — In  England,  a  bill  to  pay  the  amount  in  bant  of  England  notes^  was  found 
null ;  Imeson,  2  Rose,  B.  G.  225.  But  <<  pound"  for  ^  pounds"  is  not  fataL 
—Chitty,  163. 

2.  A  bill  to  pay  a  certain  sum  on  a  certain  day,  a»  price  of  growing  erop^  held  a 
bill,  and  not  a  mere  contract  of 'sale;  1722,  Wilson,  Mor.  1402. 

Note, — In  England,  it  has  been  held  the  words  ^  to  deliver"  or  to  be  **  accountable 
or  responsibU"  for  a  certain  sum,  form  a  good  bill  or  note ;  even  a  note 
acknowledging  receipt  of  a  certain  sum,  and  *^  promise  never  to  pay."  Per 
Lord  Hardwidi:,  Simpson  v.'Vaughan,  2  Atkins,  32. 

3.  A  bill  payable  **  when  funds  come  to  handy'*  was  held  preferable  to  a  subsequent 
arrestment;  1710,  M<Gibben,  Mor.  1400. 

4.  A  bill  was  held  good,  though  stipulating  that  ^  this,  with  my  receipt,  shall  he  a 
evffieient  discharge  of  aU  I  can  ask  or  claim  of  you  preceding  this  dates"  1738, 
Trotter,  Mor.  1402. 

5.  A  bill  to  pay  a  certain  sum  each  day  until  the  payee  **  he  provided  with  a  com- 
pany in  the  army,"  was  held  bad ;  1721,  Viscount  Gamock,  Mor.  1401. 

6.  A  bill  payable  **  to  me,  or  failing  me  by  decease,  to  my  second  son,"  was  held 
bad;  1730,  Inglis,  Mor.  1404. 

7.  A  bill  payable  the  first  term  after  the  acceptor's  death  (who  survived  thirty- 
seven  years),  was  held  bad;  'Uhe  court  did  not  view  the  bill  as  constituting  a 
legacy,  but  that  the  right  which  it  contained  was  of  so  anomalous  a  kind,  as  not 
to  be  the  proper  subject  of  a  bill ;"  1782,  Stewart,  Mor.  1408.  A  bill  payable 
three  vears  after  date  was  held  not  entitled  to  the  privilege  of  bills,  but  that  it  was 
a  good  voucher  of  debt ;  1725,  Leslie,  Mor.  5766.  Mr  Thomson  doubts  whether 
the  same  strictness  would  now  be  observed,  p.  24. 

Note. — In  England,  promissory-notes  payable  to  an  infant  **  when  he  shall  come 
of  age," — **  six  weeks  after  the  death  of  the  granter's  father," — *<  two  months 
after  a  certain  ship  has  been  paid  off," — have  been  held  good. 

8.  Bills  granted  on  death-bed  as  legacies,  have  been  held  bad.  ^  A  legacy,  or 
donation  mortis  causa,  cannot  be  habilly  and  effectually  constituted  by  blU;  1722^ 
Fulton,  Mor.  1411.  Again,  1724,  Hutton,  Mor.  1412.  But  where  the  deceased 
granted  bills  to  a  party,  on  his  giving  equivalent  bills  to  intended  legatees,  the  bills 
were  sustained,  cluefly  because  that  "  smce  the  introduction  of  the  sexennial  pre* 
scription  (1772),  these  documents  are  to  be  construed  with  less  suspicion  and  strict- 
ness;" 1782,  Adam,  Mor.  1416.  See  also,  1753,  Barbour,  Mor.  6097  ;  1787,  Car* 
rick,  Mor.  17009 ;  1802,  Innes,  Hume's  Dec.  47 ;  1808,  Reid,  Hume,  60. 

9.  A  bill  for  L.500,  **  as  a  consideration  for  services  and  trouble,"  was  held  good ; 
and  a  draft  on  a  bank  for  payment,  not  presented  until  after  the  drawer's  death,  waa 
held  effectual;  1793,  Steel,  Mor.  1409 ;  1805,  Low,  Hume,  52.  So  also  a  bill  as  a 
guarantee  for  a  promise  to  marry  was  found  good ;  1742,  Provan,  Mor.  9511. 

10.  Bills  for  equal  sums,  deposited  with  an  arbiter  by  the  parties  to  a  reference, 
to  be  at  his  disposal,  were  held  good;  1751,  Clerk,  Mor.  1405. 

11.  An  acceptor  adding  the  word  **  cautioner"  to  his  subscription,  was  held  a 
principals  1753,  Gibsoi^  Mor.  1406.  Same  found,  24th  June  1808,  Sharpy--.and 
**  the  Lords  were  of  opinion  that,  in  questions  on  bills,  the  defence  of  cautionec 
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eould  have  no  other  effect  than  to  reflate  the  relief  among  the  acceptors ;"  13th 
Feh.  1810,  M'Dougall;  18th  Feb.  1813,  Dnimmond,  Hume,  71.  Such  bills  were 
at  one  time  held  bad  as  to  the  cautioner;  1736,  A.  v.  B.,  Clerk  Home.  Elchies, 
voce  Bill. 

12.  It  was  doubted  whether  a  bill  payable  by  instalments  was  yalid ;  but  the  com-t 
avoided  the  question  by  turning  the  charge  into  a  libel,  and  giving  decree ;  1796, 
Carron  Co.,  Mor.  1457. 

N^ote, — Where  the  court  required  inquiry  into  the  validity  of  a  bill,  they,  in  the 
above  terms,  were  in  use  to  hola  the  case  as  an  ordinary  action  foimded  on 
the  bill.  But  this  mode  of  procedure  is  now  greatly  in  cususe  under  the  new 
forms  of  process.  In  England,  bills  are  made  the  subject  of  action,  and  the 
subscriptions  of  the  parties  must  be  proved  on  the  trial.  Summary  diligence 
on  bills  is  as  yet  unknown  in  English  practice — a  circumstance  which  has 
often  been  regretted  by  the  mercantile  community. 

13.  A  bill  drawn^  but  without  any  address,  with  the  words,  **  this,  with  the  payee's 
receipt,  shall  oblige  me  to  repay  the  like  sum  to  you  or  your  order,"  was  found  a 
good  bill,  and  endorsable  ;  1727,  Grierson,  Mor.  1447. 

14.  A  bill  was  held  bad  where  subscribed  by  notaries  but  tuithout  witnesses:  1765, 
Buchanan,  Mor.  1451 — but  held  good  having  untnessesi  1737,  Dinwoodie,  Mor. 
1419. 

II.  Stamps. 

15.  It  is  no  objection  that  bill  is  on  too  high  a  stamp  ;  21st  June,  Bowack.  But 
invalid  if  on  too  low  a  stamp  ;  11th  June  1828,  Gall ;  14th  May  1834,  Walker.  A 
substitution  of  a  new  drawer  or  acceptor  is  an  evasion  of  the  stamp  laws ;  1st  July 
1823,  Fleming;  7th  June  1836,  Home.  Any  words  amounting  to  a  promise  ib  pay 
renders  the  writing  liable  to  stamp  duty;  26th  Feb.  18;30,  Alexander;  13th  May 
1830,  M*Intosh;  19th  Feb.  1835,  Scott;  23d  June  1836,  Isles;  17th  Jan.  1838, 
Hadden.     See  Stamp, 

III.  Stipulating  for  Interest  and  Penalty/, 

16.  Bills  stipulating  interest /rom  the  date  of  payment  have  always  been  sustained 
— that  being  an  obligation  existing  independently  at  common  law — and  by  statutes 
1681,  c.  20 ;  1696,  c.  36.  In  England,  the  same  rule  exists  f^t  common  law.  The 
decisions  have,  however,  fluctuated  in  a  perplexing  manner  as  to  the  legality  of  sti« 
pulating  in terest, /rom,  or  prior  to,  the  date  of  the  bill.  In  1735,  Dun,  the  court 
declared  that  *'  they  would  henceforth  find  all  such  bills  void," — a  resolution  repeated 
in  1741 ;  Paterson,  Mor.  1422.  But  in  the  next  case,  1743,  Schaw,  Mor.  1423,  the 
court,  b^  a  majority,  sustained  such  a  bill.  Finally,  in  1790,  Sword,  Mor.  1433,  a 
bill  "  with  five  per  cent,  interest,"  was  sustained,  on  the  ground  that  "  the  general 
understanding  and  practice  of  merchants  regarding  stipulations  of  interest  in  bills* 
indicated  that  such  of  the  later  decisions  as  had  set  aside  bills  bearing  a  clause  of 
interest,  were  erroneous,  and  ought  not  to  be  followed  as  precedents."  This,  which 
was  alwap  the  law  in  England  (Doman  v.  Dibdin,  1  R.  and  M.  882),  has  since  been 
Ibllowed  m  Scotland,  although  the  practice  of  stipulating  for  interest  from  or  prior 
to  the  date  of  the  bill  is  unusual  and  inexpedient,  the  same  being  better  effected  by 
adding  the  amount  to  the  bill,  or  deducting  it  from  the  value  on  discount.  Thomson 
on  BUls,  15. 

17.  Bills  stipulating  for  penalty  on  non-payment  have  been  uniformly  held  bad, 
but  not  "for  penalty  conform  to  law,  because  by  law  no  penalty  is  due;"  1760, 
M'Lachlan,  Mor.  1432.  Such  and  similar  clauses,  however,  are  at  all  times  inex- 
pedient and  unnecessary,  though  Mr  Thomson  is  of  opinion  that  the  objection  would 
uot  now  be  sustained,  p.  16.     See  Usury, 

IV.  Tfie  Drawer, 

18.  Held  that  the  subscription  of  the  drawer  is  essential  to  the  completion  of  the 
bill;  1734,  Neilson,  Mor.  1435  ;  1738,  A.  v.  B.,  and  M*Raith,  Mar.  1436.  But  it 
may  be  filled  up  before  the  value  is  given;  1738,  Henderson,  Mor.  1686;  1748, 
Douglas,  Mor.  1438 ;  or  before  being  produced  in  judgment ;  1758,  Ferguson,  Mor. 
1443  ;  and  it  is  good,  though  the  acceptor  had  previously  become  bankrupt ;  1742, 
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Sandilands,  Mor.  1436 ;  or  eren  thongli  both  acceptor  and  the  original  creditor  had 
died  ;  1748,  Gathcart,  Mor.  1439;  1761,  Shaw,  Mor.  1444. 

19.  Even  where  a  person  without  title  filled  in  his  name  as  drawer,  and  indorsed 
the  bill,  the  onerous  indorsee,  to  the  extent  of  the  value  given  by  him,  was  found 
not  affected  by  the  indorser's  oath ;  1748,  Tumbull,  Mor.  1437.  Where  the  creditor's 
name  was  in  the  body  of  the  bill,  it  was  held  a  good  voucher  of  debt,  though  blank 
in  the  drawer^s  name ;  1785,  Drummond,  Mor.  1445 ;  1786,  Hare,  Mor.  1446;  1801» 
Fair,  Mor.  1677  ;  1804,  Ogilvie,  Mor.  Ap, ;  1805,  Thomson,  Still,  and  Co.,  Hume's 
Dec.  53 ;  1806,  Lumsden,  ibid,  55;  1806,  M'Bean,  ibid,  57;  1810,  Dahrymple,  tifid. 
67. 

20.  But  found  that,  whilst  blank  in  the  drawer*s  name,  it  having  passed  through 
several  hands,  it  was  without  privilege,  and  the  debt  due  by  the  acceptor  was  sub- 
ject to  arrestment;  1749,  Bonnar,  Mor.  1441, 

21.  Where  the  heir  and  representative  of  the  drawer  had  subscribed  as  such,  after 
the  drawer *s  death,  action  was  refused  on  the  bill ;  1777,  Robertson  and  Ross,  Mor. 
1445.  But  the  reverse  was  found,  13th  June  1817,  M'Donald,  Fac.  Col. ;  and 
which  is  now  the  law. 

22.  Summary  diligence  was  foimd  incompetent  on  a  bill  blank  in  the  drawer's 
name;  1750,  A.  v,  B.,  Mor.  1442. 

23.  A  charge  was  suspended  on  a  bill  drawn  and  indorsed  by  a  mark  without  wit- 
nesses; 11th  July  1815,  Stewart.  But  it  is  good  as  a  ground  of  action,  signed  with 
initials  or  mark ;  8th  Dec.  1815,  Gockburn ;  1803,  Ker  (Hume,  50) ;  1688,  Wilson, 
Mor.  12493;  1729,  Thomson,  Mor.  16810;  1735,  Pringle  (i&ui.} ;  1815,  Lindsay; 
25th  May  1816,  Kennedy;  1760,  Shepherd,  Mor.  589;  and  23d  June  1785,  M'Urioch, 
Mor.  16820;  14th  Nov.  1820,  Munro — summary  diligence  was  refused  on  bill, 
signed  by  initials,  with  two  subscribing  witnesses.     See  No.  66, 

NoU. — In  England,  the  granter  is  bound,  if  his  name  be  written  in  the  body  of 
the  writ  by  himself  or  some  one  authorised  by  him.  And  a  similar  rule  was 
recognised  in  an  old  Scotch  case;  1750,  A.  v,  B.,  Mor.  1442.  Summary 
diligence,  however,  cannot  follow  on  such  bills.  Subscription  in  pencil  has 
been  held  good ;  Geary  5,  B.  and  G.,  234. 

V.  Value, 

24.  The  words  '*  value  received*'  are  not  necessary  either  in  making  or  indorsing 
bills ;  1731,  MacDoual,  Mor.  1541.  A  bill  was  expressed  *^  value  received  inflao!," 
It  was  admitted  that  the  description  of  value  was/alee^  and  that  no  value  haa  been 
given  at  the  time^  but  that  the  acceptor  got  the  proceeds  of  the  discount.  It  was 
held  <*  that  the  law  presumes  that  the  acceptor  gets  value  for  the  bill,  and  this  pre- 
sumption can  only  be  taken  off  by  writ  or  oath  of  p&rty.  It  does  not  signify  whether 
value  is  given  when  the  bill  is  drawn,  or  only  afterwards  when  it  is  discounted.  In- 
deed, in  accommodation  bills,  the  value  is  seldom  given  until  the  latter  period.  The 
only  difficulty  arises  from  the  false  description  of  value,  which  is  too  common  a  prac- 
tice, and  is  resorted  to  in  order  to  make  the  banker  believe  that  the  bill  had  its 
origin  in  a  real  transaction.  This  circumstance,  however,  will  not  annul  a  bill,  pro- 
vided value  of  any  sort  is  either  actually  received,  or  in  law  presumed  to  have  been 
received ;"  1793,  Wallace,  Mor.  1484. 

VI.  Force  or  Fraud  in  granting,  or  Illegal  Value. 

25.  The  plea  of  intoxication  when  accepting  a  bill  was  disregarded  in  a  question 
with  an  onerous  indorsee.  <*  Drunkenness  is  but  a  temporary  incapacity,  which 
ought  not  to  be  regarded,  especially  as  it  was  the  acceptor's  own  fault;"  1736, 
Wilson,  Mor.  1509.  But  where  the  Dill  was  obtained  by  tJiepartp  cliarging  on  the 
bill,  through  gross  conduct  in  keeping  the  granter  in  a  state  of  intoxication,  it  was 
held  bad  ;  3d  June  1823,  Hamilton.  An  legation  of  fraud  may  be  proved  by 
witnesses ;  16th  Feb.  1830,  Fell  v.  Lyon. 

26.  A  bill  granted  to  compromise  a  criminal  charge  is  bad;  3d  Feb.  1823^ 
Kennedy. 

27.  An  acceptance  prociu'ed  by  concussion,  such  as  threat  of  imprisonment,  was- 
held  bad,  even  in  a  question  with  an  indorsee;  1776,  WiUocks,  Mor.  1519;  1787, 
Wightman,  Mor.  1521 ;  23d  Nov.  1821,  M*Lachlan ;  1791,  Foreman,  Mor.  16516. 
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28.  An  onerous  indorsee  was  held  not  liable  to  the  objection  that  the  yalue  was 
a  game  debt ;  1740,  Neilson,  Mor.  1509.  But  the  statute  9  Anne  c.  14,  being  once 
held  to  extend  to  Scotland,  such  bills  are  now  null,  by  whomsoeyer  held;  1767, 
M*Coull,  Mor.  9518  ;  1801,  Laidlaw,  Hume,  45 ;  18th  May  1832,  Hamilton. 

29.  A  bill  granted  to  a  creditor  as  an  inducement  to  accept  a  compodtion,  was 
found  good  in  the  hands  of  an  onerous  indorsee ;  15th  Dec.  1809,  Graig.  Fac.  Col. 
14th  June  1821,  Arrol. 

30.  A  bill  subsequently  granted  to  a  creditor  for  a  debt  previously  discharged  by 
a  composition,  is  good,  if  not  the  direct  consequence  of  collusive  arrangement,  to 
accede  to  the  composition  contract  as  the  claim  of  debt  still  morally  exists,  which 
the  debtor  at  any  time  might  make  legaUy  valid  ;  31st  Jan.  1835,  Hunter;  20th 
Nov.  1821,  Riddel ;  14th  Nov.  1828,  M'Dowall. 

31.  It  is  no  objection  to  bills  that  they  are  subscribed  blank,  such  subscription 
being  an  implied  mandate  to  fill  up  the  amount  to  the  extent  the  stamp  will  carry ; 
27th  Feb.  1824,  Smith ;  25th  Nov.  1808,  Hood ;  1810,  Disher,  Hume's  Dec  64 ; 
18th  Feb.  1813,  Drummond,  ibid.  71 ;  28d  Feb.  1803,  Little  and  Co.,  2  Bell,  390 ; 
7th  Dec.  1841,  Lyon.  In  England,  a  bill  stamp  written  on,  twleve  years  after  its 
being  subscribed,  was  held  go^  in  the  hands  of  an  innocent  indorsee  ;  Montague 
V.  Perkins,  22  Law  J.,  (N.  S.),  C.  B.  187. 

32.  Held,  on  a  consmtation  of  the  whole  court,  Ist,  That  items  struck  at  by  the 
Tippling  Act,  are  not  legal  consideration  of  a  bilh;  2dy  That  indefinite  payments 
cannot  be  applied  to  such  items ;  and  3(f,  That  a  bill,  partly  made  up  of  such  items, 
does  not  form  a  warrant  for  summary  diligence  to  any  extent ;  14th  Nov.  1848, 
Maitland ;  6th  July  1808,  Russel ;  1  Bell's  Cases,  233.     See  Tippling  Act. 

S3.  A  bill  for  immoral  consideration  is  bad,  but  not  when  as  indemnity  for 
past  offence,  or  as  a  provision  for  the  offspring  of  an  illicit  connexion  ;  7th  March 
1707,  Irvine,  Mor.  6351  ;  26th  June  1765,  Hamilton,  Mor.  9471  ;  3d  June  1823, 
Hamilton. 

34.  A  bill  for  the  price  of  smuggled  goods  is  invalid  between  the  parties  to  the 
illegal  transaction,  but  good  in  the  hands  of  an  onerous  indorsee,  imless  proved  to 
have  been  a  party  to  the  illegal  transaction ;  20th  Feb.  1793,  Brock,  Mor.  1523. 
See  Smuggling, 

VII.  Forgery, 

35.  A  bill  being  addressed,  without  any  designation,  to  a  party,  and  a  person  of 
the  same  name  being  charged  to  pay,  suspend^  the  charge  on  the  ground  that  his 
subscription  was  not  on  the  bill,  and  the  court  being  satisfied  by  comparison  that  the 
subscription  was  not  his,  held  that,  being  without  any  proper  address,  the  bill  could 
not  be  held  a  true  bill,  unless  otherwise  proved  to  be  such ;  9th  Feb.  1827,  Wilson. 

36.  A  son  subscribing  his  father^s  name,  with  his  consent  as  drawer,  the  bill  was 
found,  imder  the  circumstances,  a  good  ground  even  for  summary  diligence;  9th 
Dec.  1828,  M'Donald. 

37.  A  party  issuing  bills  as  having  his  genuine  subscription,  is  liable,  though  they 
turn  out  to  be  subscribed  by  another;  22d  Jan.  1831,  Miller. 

38.  A  party  was  found  liable  for  a  bill  alle£;ed  to  be  forged  when  he  had  received 
two  charges  for  payment,  and  remained  suent  for  six  years,  until  his  brother, 
the  other  acceptor,  and  true  debtor,  had  left  the  country ;  16th  Nov.  1833, 
Maiklem. 

39.  On  comparison  of  subscriptions,  on  report  of  engravers,  the  court  are  in  use 
to  pass  bills  of  suspension,  without  caution,  on  the  ground  of  forgery ;  26th  Jan. 
1828,  Henderson ;  2d  Dec.  1831,  Ross.     See  Forgery, 

VIII.  Alterations  of  Bills, 

40.  Where  a  blank  was  left  at  the  end  of  a  line  thereby  enabling  a  tMurty  to 
increase  the  amount  from  L.58, 10s.  to  L.458,  10s.,  and  which  was  scarcely  discover- 
able unless  by  a  person  aware  of  it,  the  acceptor  was  found  liable  for  the  whole 
amount  to  the  bank  discounting ;  but  where,  in  another  bill,  an  alteration  was  made 
in  a  clumsy  manner,  having  a  crowded  and  suspicious  appearance,  it  was  held  bad 
even  for  the  original  amount;  1795,  Graham,  Mor.  1453.  See  1798,  Watson; 
Hume,  42. 
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41.  A  bill  was  found  bad  in  the  hands  of  an  onerous  indorsee,  where  the 
sum  was  obviovultf  altered  from  L.24  to  L.26,  without  consent ;  20th  May  1834, 
McLean. 

42«  A  bill  was  set  aside  where  the  date  was  obvunufy  altered,  although  it  did  not 
appear  by  whom,  or  for  what  purpose  the  alteration  was  made;  1796,  Murchie, 
Mor.  1458.  See  to  same  effect,  5th  March  1800,  Allan ;  1801,  Murdoch ;  1  Bell, 
388;  1802,  Henderson,  Mor.  17059;  Ist  Dec.  1824,  Hamilton;  26th  Nov.  1825. 
Corrie ;  2l8t  Maj  1835,  Miller ;  19th  Feb.  1836,  Whitehead.  But  it  was  held 
different  where  the  alteration  had  been  made  at  the  time  and  by  the  acceptor  him- 
self; 1805,  Taylor,  Hume,  51 ;  12th  Feb.  1817,  Fairweather ;  1st  July  1823,  Suther- 
land ;  24th  Jan.  1829,  Leslie.  Found  that  a  bill  vitiated  in  its  date  could  not  form 
a  ground  for  summary  diligence,  and  proof  of  consent  to  alteration  was  incompetent 
in  such  form  ;  2d  March  1850,  M^ostie. 

43.  Where  an  indorsee  had  written  his  name,  through  ignorance,  on  the  face  of  a 
bill,  and  then  scored  it,  it  was  held  not  to  vitiate  the  writ ;  16th  Jan.  1810,  Mill. 

44.  The  scoring  of  blank  indorsations  before  the  bill  became  due,  was  held  not  to 
vitiate  the  bill,  and  to  prevent  a  new  indorsation ;  13th  Dec.  1827,  Watsoo ;  nor  the 
scoring  of  receipts  ;  10th  Dec.  1825,  Lowe. 

45.  Where  the  time  of  payment  was  altered  from  <<  Lammas"  to  **  Candlemas," 
for  the  benefit  of  the  debtor,  the  charge  was  sustained  ;  16th  Nov.  1810,  Bryce. 

46.  tlie  scoring  of  the  subscription  of  one  of  the  drawers,  though  said  to  be  by 
mistake,  was  held  to  vitiate  the  bul ;  10th  Dec  1812,  Callander.  Same  fbimd,  1st 
July  1823,  Fleming  ;  10th  March  1831,  Scott.     But  see  1810,  Russel. 

47.  The  erasure  of  the  name  of  the  bank  wbere  payable  was  held  not  to  vitiate 
the  bill — there  being  only  two  banks  in  the  same  place,  and  no  offer  was  made  to 
prove  that  there  were  funds  in  the  other,  or  that  it  had  been  originally  payable  else- 
where ;  18th  Feb.  1823,  Beattie. 

48.  An  alteration  in  the  name  of  a  special  indorsee  was  held  sufficient  to  prevent 
summary  diligence ;  3d  June  1823,  Watson.  But  the  scoring  of  an  indorsation  after 
protest  was  allowed  to  be  proved  to  have  been  done  without  the  indorsee's  consent ; 
25th  Jan.  1844,  Bell  and  Grant. 

49.  The  words  **  cot^imctly  and  severally^**  written  on  an  erasure,  said  to  have 
been  originally  <*  <u  cautioner"  was  held  to  vitiate  a  bill ;  27th  May  1825,  Robertson. 

60,  Held  immaterial,  in  an  accommodation-bill,  that  **/or  business**  had  been 
added  to  the  words  ** value  in  accounts;**  29th  Nov.  1825,  Mackenzie.  See  same 
effect,  28th  June  1837,  Commercial  Bank. 

51.  A  bill  was  found  bad  where  an  erasure  was  apparent  under  the  subscription 
of  the  acceptor,  as  if  to  change  his  position  from  being  drawer  to  acceptor ;  21st 
Nov.  1833,  M'Ewan.     See  16th  Jan.  1810,  Russel.     Hume,  63. 

52.  A  bUl  was  found  sufficient  for  summary  diligence  where  the  word  ** pounds**  wm 
omitted  in  the  body,  the  figiires  on  the  top  being  correct  (chiefly  on  the  authority  of 
English  law) ;  3d  June  1848,  Gordon. 

53.  A  bill  found  in  three  pieces  in  the  creditor's  repositories  after  his  death,  was 
found  not  sufficient  to  warrant  summary  diligence;  5th  July  1850,  Thomson. 

54.  An  I O  U  does  not  require  a  stamp,  and  a  letter  accompanying  it,  and  stating 
that  the  creditor  **  in  the  meantime  must  wait,"  does  not  convert  it  into  a  document 
requiring  a  stamp ;  18th  Feb.  1854,  M*Pherson  v,  Munro. 

IX.  Acceptance, 

55.  An  acceptance  proves  its  own  date  even  against  acceptor's  heirs  ;  1725,  Ken- 
nedy, Mor.  1477.  A  bill  dated  on  Sunday  is  not  null.  Per  Lord  Jefirey, — *^  It  is 
very  wrong  certainly  to  transact  business  on  a  Sunday,  but  if  so  done  it  is  not  null. 
The  nullity  arising  from  this  source  applies  only  to  public  acts  in  which  judicial 
sanction  is  sought  or  acted  upon  ;"  19th  Jan.  1844,  Elliot  and  Son. 

56.  An  acceptor  cannot  make  a  verbal  condition  to  an  absolute  acceptance,  so  as 
to  retain  or  deposit  the  bill  until  the  occurrence  of  an  event ;  1781,  Campbell, 
Mor.  1478. 

67.  One  partner  accepted  simply,  and  the  other  **for  my  own  half,**   Both  partners 
were  nevertheless  held  liable  for  the  whole ;  1712,  Naughton,  Mor.  1490. 
58.  A  verbal  acceptance  cannot  be  proved  in  competition  with  an  arrestment ; 
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ISth  June  1833,  Cullen.    But  verbal  acceptance  may  be  proved  bj  iacts  and  dream- 
stances  ;  1822,  Hay,  3  Murray,  18. 

59.  Value  is  not  presumed  to  be  in  the  (leceptor^s  hands,  unless  so  expressed ;  and 
hence  an  acceptor  has  action  of  recourse  against  the  drawer,  even  where  it  was 
alleged  that  the  acceptor  was  not  the  party  who  was,  meant  to  be  drawn  on ;  1712, 
Wilson,  Mor.  1681. 

60.  Recourse  was  held  not  affected  by  the  sexennial  prescription  of  bills  ;  1792, 
Ralston,  Mor.  1533. 

61.  A  bill  payable  to  a  creditor,  and  not  bearing  value  received,  is  presumed  not 
for  present  value,  but  to  be  towards  the  debt,  unless  proved  by  the  debtor^s  oath  to 
be  for  another  cause ;  1712,  Cheap,  Mor.  1537. 

62.  A  bill  payable  on  a  certain  day  need  not  be  presented  for  acceptance  until 
the  day  of  payment ;  1727,  Ferguson,  Mor.  1558.. 

63.  There  is  no  difference  between  a  bill  addressed  to  the  acceptors  ^  conjunctly^ 
and  one  addressed  *" jointly  and  severally;"  7th  June  1811,  M*Kellar,  Fac.  Col. ; 
24  th  June  1808,  Sharp. 

64.  A  person  putting  his  name  on  the  hack  of  a  promissory-note,  without  the  payee 
indorsing,  becomes  a  joint  obligant  with  the  granter ;  26th  May  1812,  Don,  Fac. 
Col. ;  7th  March  1818,  Watters,  Fac.  Col. 

65.  A  married  woman  cannot  grant  a  bill  even  for  support  of  her  family,  and 
though  having  an  estate  of  her  own ;  25th  Nov.  1825,  Sym ;  28th  June  1826, 
Jeffrey ;  4th  Dec.  1827,  Walker  ;  19th  June  1832,  Earl  of  Strathmore ;  4th  Dec. 
1827,  Thomson,  Fac.  Col.  But  may  confer  a  good  right  on  an  indorsee  to  enforce 
payment  from  acceptor  ;  18th  May  1827,  M*Kenzie. 

66.  A  bill  for  L.5  accepted  by  a  mark,  without  attesting  witnesses,  was  held  good 
on  proof  of  the  fact ;  25th  May  1816,  Kennedy,  Fac.  Col.  23d  March  1*832,  (>aigie» 
in  Jury  Court,  where  a  verdict  was  given  on  proof  of  signature  by  facts  and  circum- 
stances, without  direct  evidence.     See  No.  23. 

67.  A  minor  may  be  reponed  against  a  bill,  on  the  ground  of  lesion.  But  a  minor 
pupil  may  subscribe  a  bill ;  and  the  fact  of  minority  is  not  sufficient  to  warrant  a 
suspension ;  IBth  Jan.  1812,  Waddel.  But  where  a  son,  aged  20,  being  married 
and  forisfamiliated,  granted  bills  to  his  father,  it  was  held  bad,  as  the  father 
had  not  proved  thiat  the  value  had  been  applied  to  the  minor*s  benefit;  15th 
Nov.  1832,  Anderson.  A  bill  granted  by  a  minor,  aged  19,  in  his  own  name, 
for  a  debt  of  his  father,  while  acting  for  him,  was  held  bad ;  1 7th  Dec.  1840, 
M*Michael. 

68.  Where  a  party  is  charged  as  a  partner  in  a  firm,  but  whose  name  does  not 
appear  therein,  it  rests  with  him  to  show  that  he  is  not  a  partner  (Lord  Jeffirey  dis- 
senting) ;  26th  May  1836,  Currie ;  26th  Feb.  1822,  Tumbull. 

69.  Where  a  bill  was  addressed  "J.  D.  Purser,  West  Downs  ^Cning  Coy.,"  and 
accepted — "  J.  D.  per  proc.  West  Downs  Mining  Coy."  J.  D.  who  was  a  partner, 
was  (in  England)  held  personally  liable ;  Nichob  v.  Diamond ;  9  Exch.  154.  See 
9th  Dec.  1828,  M'Intosh. 

X.  Subscribing  for  Another, 

70.  A  mercantile  factor  drew  on  his  constituent  for  goods  bought  for  him,  and  he, 
having  accepted,  became  insolvent ;  the  factor  was  found  personally  liable,  because 
**  though  it  appeared  that  he  purchased  the  mahogany,  not  for  himself,  but  on  ac- 
count of  another,  and  though  it  be  true  that  a  factor  piurchasing  goods  in  the  name 
of  another  is  not  himself  liable  for  the  value  of  them,  yet  as  in  this  case  the  factor 
thought  proper  to  give  his  own  secm-ity  to  the  seller  by  signing  a  bill  as  drawer,  in- 
stead of  letting  the  seller  draw  a  bill  himself  upon  the  buyer,  he  thereby  became 
liable  for  the  price  ;"  1782,  Connel,  Mor.  1485.  See  9th  Dec.  1828,  McDonald; 
12th  Dec.  1829,  Downes. 

71.  Where  a  party  accepted  a  bill  addressed  to  him  as  factor,  and  bearing  to  be 
for  value  in  accoimt  with  the  principal,  he  was  held,  by  a  majority  of  the  court,  per- 
sonally liable  under  summary  diligence  to  an  onerous  indorsee ;  20th  July  1848, 
Chiene.     Same  found  3d  June  1848,  Webster. 

72.  An  agent  drawing  in  his  own  name  without  disclosing  his  constituents,  does 
not  bind  the  constituents  to  the  bank  in  which  bill  is  discounted  ;  26th  May  1824, 
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Telford ;  reversal  in  H.  of  L.  2,  S.  220.    But  trustees  are  liable  for  bills  drawn  bj 
their  manag^er ;  28th  Nov.  1827)  Murray. 

73.  A  bill  granted  by  a  partner  for  a  private  debt  under  the  partnership  firm, 
found  not  binding  on  the  company;  24tn  July  1822,  Johnston,  Sharp  and  Go. ; 
reversal  in  the  H.  of  L. ;  1  Shaw,  Ap.  244.  Authority  to  subscribe  per  procuration 
may  be  proved  by  facts  and  circumstances ;  4th  July  1815,  Davidson ;  House  of 
Lords,  3  Dow,  21. 

XL  Tratumission  or  Indorsation, 

74.  It  was  held  that  intimation  of  an  indorsation  was  unnecessary ;  1698,  Ewing, 
Mor.  1460.  But  a  draft  on  a  debtor  must  be  intimated  to  give  a  preference  ;  1737, 
Ker,  Mor.  1465. 

75.  A  wrbal  intimation  of  a  draft  for  money  was  held  sufficient ;  1724,  Fairholmi 
Mor.  1462. 

76.  Held  that  a  bill  protested  for  non-acceptance  was  equivalent  to  an  intimated 
assignation,  and  so  denuded  the  drawer  of  the  subject  for  which  the  bill  was  drawn; 
1724,  Stewart,  Mor.  1463.  Again,  1734,  Mitchell,  Mor.  1464 ;  1768,  Gavin,  Mor. 
1495  ;  1778,  Spottiswood,  Mor.  1495. 

77.  The  person  drawn  on  is  liable  for  the  amount  of  effects  in  his  hands,  though 
he  refuses  acceptance ;  1712,  Qordon,  Mor.  1490.  But  if  the  drawee  have  effects 
only,  and  refuses  to  accept,  an  arrestment  is  preferable  if  used  before  effects  are 
turned  into  money,  which  is  the  only  proper  subject  of  a  b*dl ;  1744,  Stewart,  Mor. 
1493.     See  18th  June  1833,  M*Lean  and  Co. 

78.  An  indorsation  must  stand  or  fall  with  the  bill ;  1730,  Thoirs,  Mor.  1469. 

79.  Scoring  an  indorsation  reinvests  the  indorser  ;  1752,  Fairholm,  Mor.  1474. 

80.  An  indorsation,  unless  dated,  is  presumed  to  be  of  the  same  date  as  the  bill  ; 
1709,  Eossie,  Mor.  1601. 

81.  An  onerous  indorsee  was  preferred  to  the  indorser^s  creditor  using  arrestment 
before  indorsation  ;  1712,  Smith,  Mor.  1502. 

82.  An  indorsee  is  presumed  to  have  given  value,  unless  the  contrary  is  proved  by 
his  writ  or  oath  ;  1715,  Auchinleck,  Mor.  1537. 

83.  A  bill  may  be  indorsed  after  the  term  of  payment ;  1777,  Cooper,  Mor.  1604; 
30th  Nov.  1811,  Wilkie,  Fac.  Col.  But  if  it  has  marks  of  dishonour  on  its  face^ 
then  the  indorsee  is  liable  to  all  exceptions  which  are  good  against  the  indorser ; 
23d  Dec.  1836,  Langton.     m 

84.  A  bill  may  be  indorsed  though  not  made  payable  "  to  order  ;**  1726,  Crichton, 
Mor.  1446. 

Note, — In  England,  the  want  of  such  words  gives  an  indorsee  a  claim  only  against 
his  indorser,  and  not  against  any  previous  indorsers.  But  the  bill  is  good 
as  between  the  original  parties. 

85.  A  bill  cannot  be  indorsed  after  protest  recorded  and  extracted  ;  5  June  1793, 
Broun  ;  Hume,  40.  But  homing  may  be  got  on  receipt  without  assignation ;  11th 
June  1816,  Scott ;  Hume,  75. 

86.  A  back-letter  granted  to  the  acceptor  was  found  ineffectual  against  a  creditor 
to  whom  the  bill  was  indorsed  in  security ;  but  good  against  other  creditors,  for 
whom  he  held  it  as  trustee ;  1757,  Sir  John  Douglas,  Mor.  1515. 

87.  A  bill  stolen,  blank  indorsed,  was  found  good  in  the  hands  of  an  onerous 
indorsee;  27th  Feb.  1812,  Scott  and  Co.  Fac.  Col. 

88.  Where  a  bill  had  been  paid  to  a  bank  by  an  indorser,  and  a  special  receipt 
granted  him,  the  drawer  was  not  reinvested  by  scoring  the  receipt  ana  indorsation, 
but  he  required  a  special  receipt  in  his  favour ;  27th  Jan.  1824,  Russel ;  9th  Dec. 
1825,  Williamson.     * 

XII.  Neffotiaiion  and  Protest. 

89.  A  notice  of  dishonour  must  be  distinct,  so  as  to  leave  no  room  for  uncertainty  ; 
1747,  Johnston,  Mor.  1570. 

90.  The  bankruptcy  of  an  acceptor  does  not  liberate  the  holder  from  due  nego- 
tiation ;  1748,  Langley,  Mor.  1574. 

91.  Protest  for  non-payment  must  be  within  the  days  of  grace  to  preserve  re- 
course ;  1748,  Cruickshanks,  Mor.  1576.  Although  the  drawee  had  no  funds  ; 
1755,  Hart,  Mor.  1580. 
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92.  A  bill  due  on  Sabbath  must  be  protested  on  the  previous  Saturday ;  and  where 
the  protest  was  on  the  Monday,  the  bill  was  held  not  to  be  duly  negotiated ;  1786, 
Smith  and  Payne,  Mor.  1612. 

93.  Protest  cannot  be  taken  on  the  day  of  payment,  but  on  any  of  the  three 
days  of  grace;  1788,  Charles,  Mor.  1614. 

94.  Protest  and  diligence  by  a  husband  in  his  own  name  of  a  bDl  granted  to  his 
wife  before  marrias^e  was  held  bad ;  10th  July  1829,  Smith. 

95.  It  was  found  incompetent  for  an  acceptor  to  act  as  notary  in  the  protest ; 
27th  Nov.  1827,  Russel.  Or  the  drawer;  22d  Jan.  1836,  British  Linen  Co.  But 
not  incompetent  where  the  notary  was  the  drawer's  son ;  19th  Nov.  1830,  Reid. 

96.  A  bill  payable  on  demand  may  be  protested,  and  the  protest  recorded  within 
six  months  thereafter,  without  reference  to  the  date  of  the  bill ;  21st  Feb.  1846, 
Bon  ;  19th  July  1849,  M'Rostie. 

97.  A  bill  must  be  presented  for  payment,  and  protested  during  business  hours ; 
and  what  is  business  hours  is  matter  of  fact.  A  bill  presented  and  protested  at 
a  butcher's  shop  at  eight  o*clock  at  night,  an  hour  after  it  was  shut,  was  held  by  a 
jury  as  a  bad  presentation,  and  the  protest  therefore  reduced.  The  creditor  in  the 
bill,  on  its  return  under  protest,  immediately  used  sequestration  of  the  acceptor's 
stock  on  grass  parks,  for  the  rent  of  which  the  bill  was  granted.  A  jury  gave 
L.500  of  damages  for  this  proceeding ;  and  the  landlord  was  held  entitled  to  relief 
from  the  bank  who  had  charge  of  the  bill,  and  made  the  error  in  the  protest ;  19th 
Dec.  1850,  Houldsworth. 

XIII.     Payment  and  Discharge* 

98.  A  general  receipt  on  a  bill  presumes  payment  by  the  acceptor,  **  When  a 
bill  is  retired  by  a  person  not  previously  liable  for  it,  he  will  always  take  care  to 
get  a  special  receipt.  A  receipt  in  general  terms  operates  as  an  extinction  of  the 
debt  in  favour  of  the  acceptor,  unless  the  contrary  be  proved  by  his  writ  or  oath ;" 
1793,  Ferguson,  Mor.  1488 ;  14th  June  1809,  Broun  (Hume,  62)  ;  15th  Jan.  1819, 
Webster ;  9th  Dec.  1825,  Jackson. 

99.  Separate  receipts  for  partial  payments  do  not  militate  against  onerous  in- 
dorsees; nence  all  receipts  ought  to  be  on  the  bill;  1711,  Sir  John  Erskine,  Mor. 
1501.  Same  foimd,  after  a  report  on  the  practice  of  merchants,  1714,  Fairholm, 
Mor.  1506.     See  Prescription. — Sexennial,    Stamp. 


BILL-CHAMBER  is  the  special  department  of  the  Court  of  Session  open 
throughout  the  year  for  all  summary  matters,  and  which  are  commenced  by  a  peti- 
tion under  the  name  of  **  Bill."  The  judge  is  called  the  Lord  Ordinary  on  the  BillSf 
and,  during  session,  he  is  the  last  appointed  judge.  His  judgment  (except  where  ex- 
pressly excluded)  is  always  subject  to  review  of  the  Inner-House.  53  Geo.  III. 
c.  64  ;  Ersk.  B.  iv.,  T.  3,  s.  5.     See  Beoeridge  on  the  Bill  Chamber,  " 

BILL  OF  ADVOCATION— BILL  OF  SUSPENSION,  or  SUSPENSION 
AND  LIBERATION.  The  first-named  brings  up  proceedings  from  any  inferior 
court  (justices  included)  in  the  same  way  as  the  writ  of  certiorari  brings  those  in 
England  into  the  Queen's  Bench.  The  last-mentioned  is  to  stay  execution,  or  to 
liberate  a  party  from  prison.  One  Justiciary  Judge  may  pass  these  bills  in  criminal 
cases  for  discussion  before  the  court,  but  a  quorum  is  necessary  to  refrise  them. 
A  verdict  of  a  jury  is  never  interfered  with,  but  the  sentence  may  be  set  aside  on 
an  error  in  law,  or  irregularity  in  form.  So,  too,  in  review  of  decisions  in  criminal 
cases,  especially  under  statutes,  the  merits  of  the  cause  are  not  examined.  Any 
excess  of  power,  or  violation  of  strict  form,  however,  is  examined  and  corrected, 
and  the  sentence  confirmed  or  quashed.     2  Hume,  512. 

BILL  OF  EXCEPTIONS  is  the  mode  by  which  points  of  law  are  carried  up 
frt>m  a  jury  trial  to  the  Court  of  Session,  and  thence,  it  may  be,  to  the  House  of 
Lords  by  appeal  within  fourteen  days ;  27th  Feb.  1854,  Melrose  and  Co.  If  the 
bill  is  disallowed,  the  verdict  stands.  If  allowed,  a  new  trial  is  ordered  ;  48  Geo. 
III.  c.  151,  s.  15 ;  55  Geo.  UI.  c.  42,  s.  7.     See  3f*Farlane*s  Jury  Practice, 

BILL  OF  HEALTH,  ob  SICK  BILL,  is  regulated  by  Act  of  Sederunt,  14th 
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June  167 !»  whereby  a  debtor  may  obtain  his  liberation  from  prison  on'a  medical 
eertificate  **  of  extreme  danger  of  life,"  and  on  caution  beinj^  found  to  return  to 
jniflon  on  convalescence.  He  was  taken  bound  to  reside  within  the  burgh  (not 
peculiarly  £ftvourable  to  recovery  of  health) ;  and  if  caution  could  not  be  found,  the 
magistrates  had  to  keep  a  watch  upon  him.  The  remedv  was,  until  lately,  solely 
wiS  magistrates  of  royal  burghs,  who,  imder  the  former  law,  were  the  keepers  of 
the  prisons ;  but  it  is  now  extended  to  sheriffs  by  the  amended  Prisons  Act,  7  and  8 
Vict.  c.  34,  8.  11  (1844). 

BILL  OF  HEALTH  OF  SHIP,  certifies  the  health  of  the  crew  when  coming 
firom  a  country  suspected  to  be  affected  with  contagious  disease ;  Bell's  Com.  vol. 
i.  p.  653.  Smitk'e  Maritime  Practice.  See  Merchant  Seamen — Nuieance— 
QmMrantine. 

BILL  OF  LADING  Is  an  acknowledgment  by  the  master  of  a  vessel  to  the 
shipper  of  goods.  Three  copies  are  in  general  granted— one  for  the  consigner, 
anotner  for  the  consignee,  ana  the  third  to  accompany  the  cargo.  These  must  be 
stamped,  and  are  transferable  by  indorsation.  Per  Lord  Qlenlee, — '*  It  is  a  mis- 
take to  suppose  that  the  only  reason  for  transmitting  a  bill  of  lading  is  to  enable 
the  purchaser  to  insure.  One  great  benefit  is  that  it  enables  him  instantly  to  dis- 
pose dT  the  property.  It  does  not  perhaps  vest  it,  but  it  enables  him  to  sell  it  the 
aooner ;"  2d  June  1815,  Johnston.     See  Juridical  Styles,  vol.  ii.  p.  547. 

BILL  OF  RIGHTS  is  the  title  given  to  the  sUtute  1  of  Will,  and  Mary,  statute 
iL  c.  2. 

BILLS  FOR  SIGNET  LETTERS  are  warrants  for  letters  passing  the  Signet, 
now  much  less  required  than  formerly.  Those  signet  letters  which  passed  on  bills 
bore  at  the  end  the  words  **  ex  deliberatione  Dominorum  Concilii,  whilst  those 
which  followed  on  decrees  of  the  court  had  the  words  "  per  decretum"  etc.  Pro- 
duction of  the  bill,  with  a  Fiat  indorsed  in  the  one  case,  or  the  extract  of  the  decreet 
in  the  other,  form  the  warrants  to  the  Keeper  of  the  Signet  to  affix  the  Signet  to 
the  Letters. 

BILLETING  OF  SOLDIERS.  The  quartering  of  soldiers  is  first  mentioned 
in  the  Act  of  Convention  1667,  confirmed  by  the  Act  1681,  c.  3.  The  "  Claim  of 
Rights^  April  1689,  declared  that  one  of  the  modes  by  which  King  James  violated 
the  constitution  was  by  keeping  up  a  standing  army  in  time  of  peace  without 
consent  of  parliament,  which  did  exact  locality  free  and  dry  quarters,  and  declared 
that  the  exacting  of  localitv  or  any  manner  of  quarters  is  contrary  to  law.''  Very 
minute  regulations  for  England  and  Ireland  are  to  be  found  in  every  annual  Mutiny 
Act ;  and  as  these,  from  analogy,  may  be  useful  in  applying  the  law  in  Scotland, 
they  are  here  given  from  the  last  passed  act  of  this  kind,  17  Vict.  64  (1854).  But 
the  Mutiny  Act  for  the  time  being,  must  be  always  called  for  in  every  case  of  refer- 
ence by  justices,  as  there  are  occasional  variations. 

Sect.  67.  How  and  whbre  Troops  mat  be  Billeted. — And  whereas  by 
petition  of  right  *'  in  the  third  year  of  King  Charles  the  First,  it  is  enacted 
and  declared  that  the  people  of  the  land  are  not  by  the  laws  to  be  burdened 
'With  the  Bojoarning  of  soldiers  against  their  wills ;  and  by  a  clause  in  an 
Act  of  the  Parliament  of  England,  made  in  the  thirty- first  year  of  the  reign  of 
King  Charles  the  Second,  for  granting  a  supply  to  his  Majesty  of  L.206,462, 
178.  dd.  for  paying  and  disbanding  the  forces,  it  is  declared  and  enacted, 
that  no  officer,  civil  or  military,  nor  other  person  whosoever,  should  thence- 
forth presume  to  place,  quarter,  or  billet  any  Soldier  upon  any  subject  or 
inhabitant  of  this  realm,  of  any  degree,  quality,  or  profession  whatsoever, 
witlioat  his  consent ;  and  that  it  shall  be  lawful  for  any  subject  or  inha- 
bitant to  refuse  to  quarter  any  soldier,  notwithstanding  any  warrant  or 
.billeting  whatsoever;  And  whereas  by  an  act  passed  in  the  Parliament  of 
Ireland,  in  the  sixth  year  of  the  reign  of  Queen  Anne,  intituled  *  An  act  to 
prevent  the  disorders  that  may  happen  by  the  marching  of  soldiers  and  pro* 
viding  carriages  for  the  baggage  of  soldiers  on  their  march,'  it  was  enacted : 
Bat  forasmndi  as  there  is  and  may  be  occasion  for  the  marching  and  quar- 
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tering  of  regiments,  troops,  and  companies  in  several  parts  of  tbe  United 
Kingdom  of  Great  Britain  and  Ireland,  the  said  several  provisions  of  the 
said  recited  acts  shall  be  suspended,  and  cease  to  be  of  any  force  or  effect 
during  the  continuance  of  this  act. 

Note, — A  considerable  variation  has  been  introduced  into  the  Annual  Mutiny 
Act  (1854)  under  this  section,  as  to  tbe  mode  of  billeting  soldiers  in  Ireland, 

Sect.  68.  Mode  of  Billeting  and  Exemptions. — That  it  shall  be  lawful 
for  all  constables  of  parishes  and  places,  and  other  persons  specified  in  thia 
act,  in  England  and  Irehnd^  and  thej  are  hereby  required  to  billet  the  offi- 
cers and  soldiers  in  her  Majesty's  service,  and  persons  receiving  pay  in  her 
Majesty's  army,  and  the  horses  belonging  to  her  Majesty's  cavalry,  and 
also  all  staff  and  field  officers'  horses,  and  all  bat  and  baggage  horses, 
belonging  to  any  of  her  Majesty's  other  forces,  when  on  actual  service, 
not  exceeding  for  each  officer  the  number  for  which  forage  is  or  shall  be 
allowed  by  her  Majesty's  regulations,  in  victualling-houses,  and  other  houses 
specified  in  this  act  (taking  care  in  Ireland  not  to  billet  less  than  two 
men  in  one  house,  except  only  in  cases  of  billeting  cavalry,  as  specially 
provided) ;  And  they  shall  be  received  by  the  occupiers  of  such  houses, 
in  which  they  are  so  allowed  to  be  billeted,  and  be  furnished  by  such  vic- 
tuallers with  proper  accommodation  in  such  houses ;  or  if  any  victualler 
shall  not  have  sufficient  accommodation  in  the  house  upon  which  a  soldier 
is  billeted,  then  in  some  good  and  sufficient  quarters  to  be  provided  by  such 
victualler  in  the  immediate  neighbourhood  ;  and  in  England  with  diet  and 
small-beer,  and  with  stables,  hay,  and  straw,  for  such  horses  as  aforesaid, 
paying  and  allowing  for  the  same  the  several  rates  hereinafter  provided ; 
And  at  no  time  when  troops  are  on  a  march  shall  any  of  them,  whether 
infantry  or  cavalry,  be  billeted  above  one  mile  from  the  place  mentioned  in 
the  route ;  and  in  all  places  where  cavalry  shall  be  billeted  in  pursuance  of 
this  act,  the  men  and  their  horses  shall  be  billeted  in  one  and  the  same  house, 
except  in  cases  of  necessity :  and  in  no  other  case  whatsoever  shall  there  be 
less  than  one  man  billeted  where  there  shall  be  one  or  two  horses,  nor  less 
than  two  men  where  there  shall  be  four  horses,  and  so  in  proportion  for  a 
greater  number ;  and  in  no  case  shall  a  man  and  his  horse  be  billeted  at  a 
greater  distance  from  each  other  than  one  hundred  yards ;  and  the  con- 
stables are  hereby  required  to  billet  all  soldiers  and  their  horses  on  their  march 
in  a  just  and  equal  proportion  upon  the  keepers  of  all  houses  within  one 
mile  of  the  place  mentioned  in  tbe  route,  although  some  of  such  houses  may 
be  in  the  adjoining  county,  in  like  manner  in  every  respect  as  if  such  houses 
were  locally  situate  within  such  place ;  provided  that  nothing  herein  con- 
tained shall  be  construed  to  extend  to  authorize  any  constable  to  billet  sol- 
diers out  of  the  county  to  which  such  constable  belongs,  when  the  constable 
of  the  adjoining  county  shall  be  present,  and  undertake  to  billet  the  due 
proportion  of  men  in  such  adjoining  county,  and  no  more  billets  shall  at  any 
time  be  ordered  than  there  are  effective  soldiers  and  horses  present  to  be  bil- 
leted— all  which  billets,  when  made  out  by  such  constables,  shall  be  delivered 
into  the  hands  of  the  commanding  officer  present ;  and  if  any  person  shall 
find  himself  aggrieved  by  having  an  undue  proportion  of  soldiers  billeted  in 
his  house,  and  shall  prefer  his  complaint,  if  against  a  constable  or  other  per- . 
son  not  being  a  justice,  to  one  or  more  justices,  and  if  against  a  justice,  then 
to  two  or  more  justices,  within  whose  jurisdiction  such  soldiers  are  billeted, 
such  justices  respectively  shall  have  power  to  order  such  of  the  soldiers  to 
be  removed  and  to  be  billeted  upon  other  persons  as  they  shall  see  cause ;  and 
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when  any  of  her  Majesty's  cavalry,  or  any  horses  as  aforesaid,  shall  be^il- 
leted  upon  the  occupiers  of  houses  in  which  ofiicers  or  soldiers  may  be  quar- 
tered by  virtue  of  this  act,  who  shall  have  no  stables,  then  and  in  such  case, 
opon  the  written  requisition  of  the  commanding  officer  of  the  regiment, 
troop,  or  detachment,  the  constable  is  hereby  required  to  billet  the  men  and 
their  horses,  or  horses  only,  upon  some  other  person  or  persons  who  have 
stables,  by  this  act  liable  to  have  officers  and  soldiers  billeted  upon  them  ; 
and  upon  complaint,  being  made  by  the  person  or  persons  to  whose  house  or 
stables  the  said  men  and  horses  shall  have  been  so  removed,  to  two  or  more 
josticea  within  whose  jurisdiction  such  men  or  horses  shall  be  so  billeted,  it 
shall  be  lawful  for  such  justices  to  order  a  proper  allowance  to  be  paid  by 
the  person  relieved  to  the  persons  receiving  such  men  and  horses,  or  to  be 
applied  in  furnishing  the  requisite  accommodation  ;  And  commanding  offi- 
cers may  exchange  any  man  or  horse  billeted  in  any  place  with  another  man 
or  horse  billeted  in  the  same  place,  for  the  benefit  of  the  service,  provided 
the  number  of  men  and  horses  do  not  exceed  the  number  at  that  time  billet- 
ed on  such  houses,  and  the  constables  are  hereby  required  to  billet  such 
men  and  horses  so  exchanged  accordingly ;  and  it  shall  be  lawful  for  any 
justice,  at  the  request  of  any  officer  or  non-commissioned  officer  command- 
ing any  soldiers  requiring  billets,  to  extend  any  routes,  or  enlarge  the  dis- 
tricts within  which  billets  shall  be  required,  in  such  manner  as  shall  appear 
to  be  most  convenient  to  the  troops,  provided  that,  to  prevent  or  punish  all 
abuses  in  billeting  soldiers,  it  shall  be  lawful  for  any  justice  within  his 
jurisdiction,  by  warrant  or  order  under  his  hand,  to  require  any  constable  to 
give  him  an  account  in  writing  of  the  number  of  officers  and  soldiers  who 
shall  be  quartered  by  such  constables,  together  with  the  names  of  the  per- 
sons upon  whom  such  officers  and  soldiers  are  billeted,  stating  the  street 
or  place  where  such  persons  dwell,  and  the  sign,  if  any,  belonging  to 
those  houses  ;  and  it  shall  be  lawful  for  constables  to  billet  officers  and  soldiers 
in  Scotland^  according  to  the  provisions  of  the  laws  in  force  in  Scotland  at  tlie 
time  of  its  union  uHth  England  ;  And  no  officer  shall  be  obliged  to  jtay  for  his 
lodging  where  he  shall  be  regularly  billeted^  except  in  the  suburbs  of  Edinburgh  : 
Provided  that  no  officer  or  soldier  shall  be  billeted  in  England  in  any 
private  houses,  or  in  any  canteen  held  or  occupied  under  the  authority  of 
the  Ordnance  Department,  or  upon  persons  who  keep  taverns  only,  being 
vintners  of  the  city  of  London,  admitted  to  their  freedom  of  the  said  com- 
pany in  right  of  patrimony  or  apprenticeship,  notwithstanding  such  persons 
who  keep  such  taverns  only  have  taken  out  victualling  licenses,  nor  in  the 
houses  of  any  distiller  kept  for  distilling  brandy  and  strong  waters,  nor  in 
the  house  of  any  storekeeper,  whose  principal  dealing  shall  be  more  in  other 
goods  and  merchandize  than  in  brandy  and  strong  waters,  so  as  such  dis- 
tillers and  shopkeepers  do  not  permit  tippling  in  such  houses,  nor  in  the 
house  of  residence,  in  any  part  of  the  United  Kingdom,  of  any  foreign  Con- 
sul duly  accredited  as  such. 

Sect.  69.  delates  solely  to  the  billeting  of  the  guards  in  and.  near  West' 
minster. 

Sect.  70.  Military  Officers  are  not  to  act  as  Justices. — That  no 
justice  having  or  executing  any  military  office  or  commission  in  any  part  of 
the  United  Kingdom,  shall,  directly  or  indirectly,  be  concerned  in  the  billet- 
ing or  appointing  quarters  for  any  soldier  in  the  regiment,  troop,  or  com- 
pany under  the  immediate  command  of  such  justice,  but  that  all  warrants, 
acts,  or  things  so  appointed  by  such  justice  for  or  concerning  the  same  shall 
be  void. 
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Sect.  71.  Allowakcb  to  Innkbepers.— That  the  innholder  or  other  per- 
son on  whom  any  soldier  is  billeted  in  England  shall,  if  required  by  such 
soldier,  furnish  him  for  every  day  of  the  march,  and  for  a  period  not  exceed- 
ing two  days  when  halted  at  the  intermediate  place  upon  the  march,  and  for 
the  day  of  the  arrival  at  the  place  of  final  destination,  with  one  hot  meal  in 
each  day ;  the  meal  to  consist  of  such  quantities  of  diet  and  small  beer  as 
may  be  fixed  by  her  Majesty's  regulations,  not  exceeding  one  pound  and  a 
quarter  of  meat  previous  to  being  dressed,  one  pound  of  bread,  one  pound 
of  potatoes  or  other  vegetables,  and  two  pints  of  small  beer,  and  vinegar, 
salt,  and  pepper,  and  for  such  meal  the  innholder  or  other  person  furnishing 
the  same  shall  be  paid  the  sum  of  ten  pence  ;  and  all  innholders  and  other 
persons  on  whom  soldiers  may  be  billeted  in  England,  except  when  on  the 
march,  and  entitled  to  be  furnished  with  the  hot  meal  as  aforesaid,  shall 
furnish  such  soldiers  with  candles,  vinegar,  and  salt,  and  shall  allow  them 
the  use  of  fire,  and  the  necessary  utensils  for  dressing  and  eating  their  meat, 
and  shall  be  paid  in  consideration  thereof  the  sum  of  one  half-penny  per 
diem  for  each  soldier ;  and  the  sum  to  be  paid  to  the  innholder  or  other  per-, 
son  on  whom  any  of  the  horses  belonging  to  her  Majesty's  forces  shall  be 
billeted  in  England,  for  hay  and  straw,  shall  be  ninepence  per  diem  for  each 
horse;  and  in  Ireland  the  sum  to  be  paid  for  forage  to  the  innholder  or  other 
person  for  horses  billeted  by  virtue  of  this  act,  shall  be  the  rate  established 
by  the  Lord-Lieutenant  or  other  sufficient  authority  from  time  to  time,  the 
Elame  to  be  regulated  by  the  average  rate  of  contracts  for  forage  in  Ireland, 
and  for  the  use  of  stables  in  Ireland,  when  such  horses  are  provided  with 
hay  and  straw  by  contract,  and  not  by  the  occupiers  of  the  houses  on  which 
they  are  billeted,  the  sum  of  fourpence  per  week  for  each  horse  shall  be 
paid  ;  and  every  officer  to  whom  it  belongs  to  receive,  or  who  does  actually 
receive,  the  pay  for  any  officers  or  soldiers  shall  every  four  days,  or  before 
they  shall  quit  their  quarters,  if  they  shall  not  remain  so  long  as  four  days, 
settle  the  just  demands  of  all  victuallers  or  other  persons  upon  whom  such 
officers  and  soldiers  are  billeted,  out  of  their  pay  and  subsistence,  before  any 
part  of  the  said  pay  or  subsistence  be  distributed  to  them  respectively ;  and 
if  any  such  officers  shall  not  pay  the  same  as  aforesaid,  then  upon  complaint 
and  oath  made  thereof  by  any  two  witnesses  before  two  justices  of  the  peace, 
for  the  county,  riding,  division,  liberty,  city,  burgh,  or  place,  where  such 
quarters  were  situated,  sitting  in  quarter  or  petty  sessions,  the  Secretary  at 
War  is  hereby  required  (upon  certificate  of  the  justices  before  whom  such 
oath  was  made  of  the  sum  due  upon  such  accounts,  and  the  persons  to  whom 
the  same  is  owing)  to  give  orders  to  the  regimental  agent  to  pay  the  said 
sums,  and  to  charge  the  same  against  such  officers ;  and  in  case  of  any  sol- 
dier being  suddenly  ordered  to  march,  and  that  the  respective  commanding 
officers  are  not  enabled  to  make  payment  of  the  sums  due  for  the  lodging  of 
the  men  and  stabling  for  the  horses,  every  such  officer  shall,  before  his  de- 
parture, make  up  the  account  with  every  person  upon  whom  such  soldier 
may  have  been  billeted,  and  sign  a  certificate  thereof,  which  account  and 
certificate  shall  be  transmitted  to  the  agent  of  the  regiment,  who  is  hereby 
required  to  make  immediate  payment  thereof,  and  to  charge  the  same  to  the 
account  of  such  officer.^ 

>  The  captain  of  a  troop  was  held  not  liable  for  forage  ordered  by  his  clerk,  not  havinfr  re- 
ceived the  money  from  the  paymaster,  Rice  v.  Chute,  1  East,  57$ ;  Rice  v.  Everitt,  1  East, 
fiSS;  nor  where  he  was  absent,  and  another  officer  gave  the  orders  and  received  the  money, 
Myrtle  v.  Beaver,  1  East,  135. 
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Sect.  72.  Regulations  as  to  BiLlets. — That  all  the  powers  and  provi- 
sions in  this  act  contained,  relating  to  England,  shall  be  construed  to  extend 
to  Wales  and  the  town  of  Berwick-upon-Tweed ;  and  all  powers  and  pro- 
visions relating  to  the  British  Isles,  shall  be  construed  to  extend  to  Guern- 
sey, Jersey,  Aldemey,  Sark  and  Man,  and  all  Isles  thereto,  and  to  England 
and  Ireland  belonging ;  and  all  powers  and  provisions  relating  to  soldiers, 
shall  be  construed  to  extend  to  non-commissioned  officers,  unless  when  other- 
wise provided  ;  and  all  powers  and  provisions  relating  to  justices,  shall  he 
construed  to  extend  to  all  magistrates  authorized  to  act  as  such  in  their  re- 
spective jurisdictions,  and  to  chief  magistrates  of  exclusive  local  jurisdictions ; 
and  all  powers  given  to  and  regulations  made  for  the  conduct  of  constables 
in  relation  to  the  billeting  of  officers  and  soldiers ;  and  all  penalties  and  for- 
feitures for  any  neglect  thereof,  shall  extend  to  all  tithingmen,  headboroughs, 
and  such  like  officers  and  inspectors,  or  other  officers  of  police,  and  high 
constables  and  other  chief  officers  and  magistrates  of  cities,  towns,  villages, 
hamlets,  parishes,  and  places  in  England  and  Ireland  ;  and  to  all  justices  of 
the  peace,  magistrates  of  burghs,  commissioners  of  police,  and  other  chief  officers 
and  magistrates  of  cities,  towns,  villages,  parishes,  and  places  in  Scotland,  who 
shall  act  in  the  execution  of  this  act  in  relation  to  billeting;  and  all  provisions 
for  billeting  officers  and  soldiers  in  victualling-houses,  shall  extend  and  apply 
to  all  inns,  livery  stables,  alehouses,  and  to  the  houses  of  sellers  of  wine  by 
retail,  whether  British  or  Foreign,  to  be  drank  in  their  own  houses,  or  places 
thereunto  belonging,  and  to  all  houses  of  persons  selling  brandy,  strong 
waters,  cider,  or  metheglin,  by  retail  in  England  and  Ireland  ;  and  in  Ire- 
land, when  there  shall  not  be  found  sufficient  room  in  such  houses,  then  to 
billeting  soldiers  in  such  manner  as  has  been  heretofore  customary. 

Sect.  92.  Penalties  upon  Civil  Subjects  offending  against  the  Laws 
RELATING  TO  BiLLETS  AND  CARRIAGES. — If  any  Constable  or  other  person 
who  by  virtue  of  this  act  shall  be  employed  in  billeting  any  officers  or 
soldiers  in  any  part  of  the  United  Kingdom  shall  presume  to  billet  any  such 
officer  or  soldier  in  any  house  not  within  the  meaning  of  this  act,  without 
the  consent  of  the  owner  or  occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  soldier  oh  duty,  when  thereunto  required,  in  such  man- 
ner as  is  by  this  act  directed,  provided  sufficient  notice  be  given  before  the 
arrival  of  such  troops ;  or  shall  receive,  demand,  or  agree  for  any  money  or 
reward  whatsoever,  in  order  to  excuse  any  person  from  receiving  such  officer 
or  soldier ;  or  shall  quarter  any  of  the  wives,  children,  men  or  maid  servants 
of  any  officers  or  soldiers,  in  any  such  houses,  against  the  consent  of  the  oc- 
cupiers ;  or  shall  neglect  or  refuse  to  execute  such  warrants  of  the  justices  as 
shall  be  directed  to  him  for  providing  carriages,  horses,  or  vessels,  or  shall 
demand  more  than  the  legal  rates  for  the  same ;  or  if  any  person  ordered  by 
any  constable  in  manner  hereinbefore  directed  to  provide  carriages,  horses, 
or  vessels  shall  refuse  or  neglect  to  provide  the  same  according  to  the  orders 
of  such  constable,  or  shall  do  any  act  or  thing  by  which  the  execution  of 
any  warrants  for  providing  carriages,  horses,  or  vessels  shall  be  hindered ; 
or  if  any  constable  shall  neglect  to  deliver  in  to  the  justices  at  quarter  ses- 
sions lists  of  officers  and  soldiers  of  the  Foot  Guards  quartered  according  to 
the  provisions  of  this  act,  or  shall  cause  to  be  delivered  defective  lists  of 
the  same  ;  or  if  any  person  liable  by  this  act  to  have  any  officer  or  soldier 
quartered  upon  him  shall  refuse  to  receive  and  to  affiDrd  proper  accommo- 
dation or  diet  in  the  house  in  which  such  officer  or  soldier  is  quartered,,  and 
to  furnish  the  several  things  directed  to  be  furnished  to  officers  and  soldiers, 
or  shall  neglect  or  refuse  to  furnish  good  and  sufficient  stables,  together  with 
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good  and  sufficient  hay  and  straw  for  each  horse,  at  the  rate  established  by 
this  act,  and  in  such  quantities  as  shall  be  fixed  by  her  Majesty's  regula- 
tions, not  exceeding  twelve  pounds  of  hay  and  six  pounds  of  straw  per  diem 
for  each  horse  ;  or  if  any  innkeeper  or  victualler  not  having  good  and  suf- 
ficient stables  shall  refuse  to  pay  over  to  the  person  or  persons  who  may 
provide  stabling  such  allowance  by  way  of  compensation  as  shall  be  directed 
by  any  justice  of  the  peace,  or  shall  pay  any  sum  or  sums  of  money  to  any 
soldier  on  the  march  in  lieu  of  furnishing  in  kind  the  diet  and  small  beer  to 
which  such  soldier  is  entitled,  or  if  any  toll  collector  shall  demand  and 
receive  toll  from  any  of  her  Majesty's  officers  or  soldiers,  they  being  in 
proper  staff  or  regimental  or  military  uniform,  dress  or  undress,  or  for  their 
horses,  or  from  any  recruits  marching  by  route,  or  from  any  prisoners  under 
military  escort,  or  from  any  enrolled  pensioners  in  uniform,  when  called  out 
for  training  or  in  aid  of  the  civil  power,  or  for  any  carris^es  or  horses  be- 
longing to  her  Majesty,  or  employed  in  her  service  under  the  provisions  of 
this  act,  or  in  any  of  her  Majesty's  colonies,  when  conveying  persons  or 
baggage  or  returning  therefrom,  every  such  constable,  victualler,  toll-keeper, 
or  other  person  respectively  shall  forfeit  for  every  such  ofience,  neglect,  or 
refusal,  any  sum  not  exceeding  five  pounds  nor  less  than  forty  shillings. 

Sect.  93.  Penalties  upon  the  Military  so  offending. — ^If  any  military 
officer  shall  take  upon  himself  to  quarter  soldiers  otherwise  than  is  limited 
and  allowed  by  this  act,  or  shall  use  or  offisr  any  menace  or  compulsion  to  or 
upon  any  mayors,  constables,  or  other  civil  officers,  tending  to  deter  and  dis- 
courage any  of  them  from  performing  any  part  of  their  duty  under  this  act, 
or  tending  to  induce  any  of  them  to  do  anything  contrary  to  their  said  duty, 
such  officer  shall  for  every  such  offence  (being  thereof  convicted  before  any 
two  or  more  justices  of  the  county  by  the  oath  of  two  credible  witnesses)  be 
deemed  and  taken  to  be  thereupon  cashiered,  and  shall  be  utterly  disabled 
to  hold  any  military  employment  in  her  IVIajesty's  service ;  provided  that  a 
certificate  thereof  shall  be  transmitted  by  one  of  the  said  justices  to  the  Judge 
Advocate  in  London,  who  is  hereby  required  to  certify  the  same  to  the  Com- 
mander-in-Chief and  Secretary-at-War,  and  that  the  said  conviction  be 
affirmed  at  some  quarter  sessions  of  the  peace  of  the  said  county  held  next 
after  the  expiration  of  three  months  after  such  certificate  of  the  justice  shall 
have  been  transmitted  as  aforesaid ;  and  if  any  military  officer  shall  take, 
or  knowingly  suffer  to  be  taken,  any  money  or  reward  of  any  person  for  ex- 
cusing the  quartering  of  officers  or  soldiers,  or  shall  billet  any  of  the  wives, 
children,  men  or  maid-servants  of  any  officer  or  soldier,  in  any  house,  against 
the  consent  of  the  occupier,  he  shall,  upon  being  convicted  thereof  before  a 
general  court-martial,  be  cashiered ;  and  if  any  officer  shall  constrain  any 
carriage  to  travel  beyond  the  distance  specified  in  the  justice's  warrant,  or 
»hall  not  discharge  the  same  in  due  time  for  their  return  home  on  the  same 
day  if  it  be  practicable,  except  in  the  case  of  emergency  for  which  the  jus- 
tice shall  have  given  licence,  or  shall  compel  the  driver  of  any  carriage  to 
take  up  any  soldier  or  servant  (except  such  as  are  sick)  or  any  woman  to 
ride  therein,  except  in  cases  of  emergency  as  aforesaid,  or  shall  force  any 
constable,  by  threatening  words  to  provide  saddle  horses  for  himself  or 
servants,  or  shall  force  horses  from  their  owners,  or  in  Ireland  shall  force  the 
owner  to  take  any  loading  until  the  same  shall  be  first  duly  weighed,  if  the 
same  can  be  done  within  reasonable  time,  or  shall,  contrary  to  the  will  of  the 
owner  or  his  servant,  permit  any  person  whatsoever  to  put  any  greater  load 
upon  any  carriage  than  is  directed  by  this  act,  such  officer  shall  forfeit  for 
every  offence  any  sum  not  exceeding  five  pounds,  nor  less  than  forty  shillings. 
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(Subsequent  sections  of  the  Mutiny  Act  relate  to  cmrriages,  tolls,  and  ferries). 
See  subsequent  article  Mutiny  Act, 

It  will  be  observed  that  whilst  minute  regulations  are  thus  given  in  tlie  Mutiny 
Acts  for  England  and  Ireland,  the  rule  as  to  Scotland  is  left  undefined,  but  merely 
reference  made  to  the  law  as  existing  before  the  Union  in  1707.  The  law  is  thus, 
in  many  points,  not  clearly  to  be  ascertained,  and  not  well  adapted  to  modem  times. 
It  would  be  of  advantage  that  Scotland  were  placed  on  the  same  footing  as  the 
other  parts  of  the  United  Kingdom,  with  reference  to  this  often  difficult  matter. 
It  is  l^ly,  however,  to  be  less  burdensome,  because  of  the  increased  facilities  of 
transporting  troops  from  one  place  to  another. 

The  following  Scotch  acts  relate  to  this  subject  :^1681,  e.  3 ;  1689,  c.  32  ;  1690, 
c.  6 ;  1695,  c.  33 ;  1696,  c.  23.  But  the  cluef  and  latest  are  the  4th  of  the  first 
session  of  William  and  Mary,  1693,  and  the  0th  and  10th  of  the  same  parliament, 
1698  (seventh  session). 

By  the  Act  1693  all  free  quartering  is  prohibited,  and  provision  is  thereby  made 
for  supplies  to  the  troops  to  be  paid  for  in  ready  money,  and  offenders  are  to  be  pun* 
ished.  The  Act  1698,  c.  9,  relates  more  e^cially  to  billeting,  and  is  therefore  here 
given  at  length : — 

Our  sovereign  Lord,  with  adyice  and  consent  of  the  estates  of  Parliament, 
for  the  ease  of  the  country  in  the  matter  of  quartering  of  soldiers,  and  for 
preventing  the  abuses  thereof,  statutes  and  ordains^  that,  in  time  of  peace 
within  the  kingdom,  soldiers  in  their  local  quarters  shall  only  be  quartered 
by  these  to  whom  the  direction  thereof  appertains  in  burghs  royal,  or  of  re* 
gality,  or  the  most  capable  mercat  towns  within  the  shires  where  their  quar- 
tering shall  be  ordered  ;  and  that  they  shall  not  be  quartered  upon  tenants 
in  dispersed  onsteeds  in  the  country,  upon  pretence  either  of  stubble  quar- 
ters, or  of  any  other  cause  whatsomever,  excepting  allenarly  quartering  for 
deficiency,  as  the  same  are  regulate  by  former  acts  of  Parliament.  And  fur- 
ther, it  is  statute,  that  wherever  common  soldiers  are  quartered,  either  in 
local  or  transient  quarters,  the  landlord  shall  not  be  obliged  to  furnish  them 
either  coal  or  candle,  save  according  to  the  ordinary  condition  of  the  house, 
and  afler  the  manner  of  the  ordinary  domesticks.  Which  orders,  both  ofii- 
cers  and  soldiers  concerned,  are  hereby  commanded  to  obey,  as  they  will  be 
answerable.  And  further,  his  Majesty,  with  advice  and  consent  foresaid, 
statutes  and  ordains,  that  for  all  abuses  and  misdemeanours  committed  by 
soldiers  in  their  local  or  transient  quarters,  against  any  of  his  Majesty's 
lieges,  who  are  not  soldiers,  they  may  either  be  complained  upon  to  their 
officers,  or  in  the  option  of  the  party  lesed,  conveened  upon  summar  com- 
plaint before  the  justice  of  peace,  or  the  ordinary  judges  of  the  bounds,  and 
their  deputes,  before  whom  the  officer  shall  be  obliged,  under  the  pain  of  an 
hundred  merks,  and  reparation  of  damages,  toties  quoties,  to  sist  them,  that 
they  may  be  liable  to  their  sentences.  And  I^  Majesty  commands  all  offi- 
cers in  his  Majesty's  service,  to  be  careful  to  cause  all  soldiers  under  their 
command  to  go  to  church,  and  attend  divine  worship  duly  upon  the  Lord's 
day  :  As  also,  to  submit  to  the  minister's  examinations,  and  to  church  discip- 
line, and  other  censures  in  the  place  where  they  are  quartered,  and  that  the 
officers  themselves  show  good  example,  as  they  will  be  answerable.  And 
lastly,  his  Majesty,  with  advice  and  consent  foresaid,  most  strictly  forbids  all 
free  quarter,  and  all  abusing  or  oppression  of  his  Majesty's  lieges  by  soldiers 
in  their  quarters,  or  out  of  them,  and  ratifies  all  former  acts  of  Parliament 
against  free  quarters,  and  abuses  of  quartering,  and  particularly  the  4th  act 
of  the  4th  session  of  this  current  Parliament.  And  further,  for  rendering 
more  effectual  the  allowance  thereby  appointed  to  be  given  by  collectors  of 
shires,  and  the  general  receivers  of  what  happens  to  be  taken  on  by  officers 
or  soldiers,  or  of  wliat  damages  are  done  by  them  in  their  quarterp,  either 
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local  or  transient,  or  for  penalties  of  officers  for  not  presenting  soldiers  as 
above,  his  Majesty,  with  advice  and  consent  foresaid,  statutes  and  ordains, 
that  any  collector  refusing  the  said  allowance  in  the  order  prescribed  in  the 
said  act,  shall  be  liable  to  the  party  lesed  in  the  sum  of  one  hundred  pounds 
Scots,  toties  guoiieSf  at  the  sight  of  any  two  commbsiouers  of  assessment,  and 
that  the  general  receiver  refusing  the  foresaid  allowance  to  the  collectors, 
shall  be  liable  not  only  to  the  pains  contained  in  the  said  act,  but  in  the  sum 
of  five  hundred  merks  over  and  above,  toUes  quoties,  at  the  sight  of  the  lords 
of  his  Majesty's  treasury  and  exchequer.  And  it  is  hereby  declared,  that 
the  same  execution  shall  be  granted  for  payment  of  carriages  furnished  to 
soldiers,  as  for  their  entertainment  in  their  quarters.  And  his  Majesty  re- 
commends it  to  the  Lords  of  his  Privy-Council,  to  cause  this  act  be  punc- 
tually observed,  and  to  punish  all  the  transgressors  thereof,  of  whatsomever 
degree  or  quality." 

By  the  Acts  1695,  c.  33,  and  1696,  c.  23,  no  officer  is  to  press  or  com- 
pel any  man  to  be  a  soldier,  and  no  officer  or  soldier  is  to  exact  lodging, 
coal,  or  candle  gratis  for  himself,  his  wife,  or  children.  Officers  transgress- 
ing are  to  be  deprived  of  their  commissions,  and  soldiers  are  made  liable  in 
damages,  to  be  paid  by  their  commanding  officers.  The  Acts  1681,  c.  3, 
and  1698,  c.  10,  relate  to  quartering  for  deficiency  in  payment  of  land-tax, 
by  which  the  commissioners  for  that  tax  were  authorized  to  quarter  four 
troopers  or  dragoons,  or  six  foot  soldiers,  for  each  L.1000  Scots  of  deficiency 
of  tax,  and  so  on  in  proportion. 

Decided  Cases, — ^Billeting. 

1.  The  inhabitants  of  suburbs  of  a  burgh  were  held  liable  to  billets ;  1745,  Inha- 
bitants of  Galton  of  Edinburgh,  Mor.  1899. 

2.  The  procurators  of  Glasgow,  in  a  question  with  the  magistrates,  were  found 
exempted  nrom  billets,  on  certain  specialties  in  their  royal  charter ;  10th  Feb.  1785 
(not  reported).  But  in  a  case  (also  not  reported)  in  1779,  from  the  Galton  of  Glas- 
gow, the  court  expressed  an  opinion  that  no  distinction  should  exist  amongst  the 
different  classes  of  inhabitants  m  sharing  this  burden. 

3.  In  the  Oanongate  of  Edinburgh,  burgesses  and  traders  only  had  been  subjected 
to  billets.  But  the  magistrates,  in  1786,  ordered  the  soldiers  to  be  quartered  on  all 
the  inhabitants  without  any  distinction.  After  two  years  the  inhabitants  complained, 
and  in  a  Declarator  adduced  evidence  that  the  usage  of  every  considerable  town  in 
Scotland  was  to  billet  soldiers  locally,  not  transiently  quartered,  on  the  burgesses 
alone,  or  on  innkeepers,  butchers,  bakers,  grocers,  and  such  traders  as  are  most 
benefited  by  the  soldiery,  and  never  on  the  inhabitants  indiscriminately  except  in 
emergency.  The  court  m  respect  of  the  usage,  found  the  inhabitants  not  burgesses 
exempted ;  6th  Feb.  1789,  Earl  of  Wemyss,  Mor.  13,080. 

Note. — In  the  next  case  of  Crawford,  several  of  the  judges  doubted  this  decision, 
and  which  was  opposed  to  the  previous  one  not  reported ;  1779,  Galton  of 
Glasgow. 

4.  In  Beith,  containing  800  inhabitants,  thirty  or  forty,  and  latterly  eighty  sol- 
diers were  generally  located  and  billeted.  Two  of  the  justices  had  authorized  a 
committee  of  the  inhabitants  to  manage  the  billeting ;  and  the  committee  named  a 
billet-master,  who  issued  billets  on  aU  the  inhabitants  with  the  exception  of,  Ist, 
Schoolmasters ;  2^  Widows ;  3rf,  Unmarried  women  ;  4M,  Paupers.  Several  of  the 
inhabitants  complained  by  Suspension,  and  pled  that  they  were  only  hable  in  cases 
of  transient  quarters,  or  of  emergency,  when  the  burden  must  be  borne  by  all  classes. 
But  in  the  case  of  local  quarters,  innkeepers  and  dealers  in  provisions,  because  hkely 
to  be  the  most  benefited  by  the  sojourn  of  troops,  were  alone  liable  to  receive  billets. 
The  court  were  clearly  of  opinion  that,  Beith  not  being  even  a  burgh  of  barony,  and 
all  the  inhabitants  being  nearly  of  equal  rank,  there  was  not  the  smallest  ground  for 
pleading  immunit^r  from  the  burden ;  3d  June  1794,  Grawford,  Mor.  1285.  A  simi- 
lar decision  was  given  27th  May  1794,  Burgh  of  Barony  of  Saltcoats.^ 
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5.  The  magistrates  of  Haddington  ordered  their  billet-master  from  time  imme- 
morial, to  billet  soldiers  onlj  on  bakers,  brewers,  butchers,  innkeepers,  grocers,  and 
retailers  of  ale  and  spirituous  liquors,  and  onlj  on  the  other  inhabitants  in  cases  of 
emergency.  Those  persons  primarily  liable  complained ;  and  the  court  held  that 
**  the  quartering  of  soldiers  should  be  equally  upon  the  whole  of  the  inhabitants, 
without  distinction,  with  the  exception  of,  \st.  Schoolmasters ;  2^  Unmarried 
women;  and,  3rf,  Paupers;"  31st  May  1796,  Aitchison,  Mor.  1285. 

Note. — ^Mr  Hutchison,  in  his  "Justice -of  Peace,"  vol.  iii.  page  60,  mentions  that 
in  a  subsequent  case  (not  reported)  between  the  inhabitants  of  St  James* 
Square  and  the  Magistrates  of  Edinburgh,  the  case  of  Aitchison  was  held  to 
have  fixed  the  law  of  liability  to,  and  exemption  from,  billets. 

6.  Where  the  magistrates  of  Cupar  had  billeted  soldiers  in  the  houses  of  unmar- 
ried women  in  a  case  of  emergency,  and  where  a  great  number  of  soldiers  had  to  be 
quartered,  the  court  refused  to  interfere,  "  being  of  opinion  that,  in  the  case  of  tran-^ 
sient  quartering  in  time  of  war,  there  ought  be  few  or  no  exceptions;"  10th  July 
1804,  Bos  well. 

It  will  thus  be  seen  that  the  only  points  definitely  fixed  by  the  law  of  Scotland  are 
— the  places  where,  and  the  persons  on  whoniy  soldiers  may  be  billeted.  The  number 
which  may  be  billeted  on  each  house,  for  what  length  of  time,  and  the  rate  of  compen- 
sation for  bed,  are  left  open ;  and  the  last  is  matter  often  of  disagreeable  discussion, 
and  sometimes  of  extortion.  The  billet-master  is  appointed  by  the  magistrates  in 
towns,  and  for  villages  by  the  justices,  either  in  quarter-sessions,  or  by  a  quorum  of 
two  in  case  of  emergency.  His  salary  is  paid  from  the  burgh  or  county  funds.  To 
his  discretion,  in  a  great  measure,  is  left  the  order  of  procedure.  A  diversity  of  prac- 
tice is  followed  in  different  places.  The  general  mode  is  to  have  a  roll  of  the  inhabitants 
liable  in  this  burden  prepared,  and  which  might  with  propriety  be  revised  and  authen- 
ticated by  the  magistrates  and  justices  respectively  for  the  burghs  and  the  villages. 
It  is  usual  to  proceed  with  the  issue  of  billets  regularly  in  the  order  of  the  roll.  Two 
soldiers  are  generally  included  in  one  billet,  and  the  period  is  seldom  made  to  exceed 
fourteen  days  at  any  one  period.  An  allowance  of  one  penny  per  night  is  given  by 
government,  and  paid  over  to  the  billet-master  at  the  time  of  issue.  If  the  person 
to  whom  the  billet  is  addressed  afford  lodging,  he  is  entitled  to  draw  this  allowance 
from  the  billet-master  on  the  first  of  the  foUowing  month.  More  frec^uently,  how- 
ever, the  billet  is  returned  to  the  soldiers  as  part  of  their  compensation  in  lieu  of 
accommodation,  or  as  eqiuil  to  a  penny  each  night.  The  general  charge  for  a  suit- 
able bed  is  threepence  each  night ;  and  the  omy  check  on  extortion  is  to  provide  a 
suitable  bed  elsewhere,  and  to  offer  that  to  the  soldiers.  In  a  complaint  tried  before 
the  justices  at  Crieff  (September  1852),  at  a  soldier's  instance,  for  the  penalty  im- 
posed by  the  Mutiny  Act,  15  Vict.  c.  7,  against  a  person  alleged  to  be  liable  under 
such  act,  to  have  soldiers  quartered  upon  him,  ana  who  refused  to  take  the  soldier 
into  his  own  house,  but  offered  to  furnish  a  suitable  bed  for  him  elsewhere ;  the 
Secretary-at-War  intimated  for  the  guidance  of  the  justices  on  their  application  to 
him, — **  that  the  householder  upon  whom  the  soldier  was  billeted,  was  not  bound  to 
receive  the  soldier  into  his  own  house,  and  that  having  offered  to  provide  quarters 
for  him  elsewhere,  the  householder  had  satisfied  the  obligation  imposed  upon  him  by 
law.''  No  government  allowance  is  made  for  Officers  who  receive  billets  on  inns  or 
hotels.  The  Mutiny  Act  makes  an  exception  in  favour  of  the  suburbs  of  Edinburgh 
receiving  Officers  without  payment.  The  magistrates  and  justices  are  of  course,  at 
common  law,  and  as  a  matter  of  police,  entitled  to  prevent  extortion.  The  following 
is  a  form  of  billet  issued  b^  the  master  of  police  in  Perth,  who  also  is  billet- 
master  appointed  by  the  magistrates  :— 

Perth,  1851. 

Mr 

Soldiers  are  billeted  on  you  for days. 

A.  Boyle,  Billet- Master, 

Note, — Government  allowance  of  One  Penny  per  Night  for  each  man,  pay- 
able on  the  first  day  of  next  month,  between  the  hours  of  Twelve  and  One, 
at  the  Billet-Master's  Office,  foot  of  High  Street." 
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BISHOPS.  During  the  time  of  Epi8C<!>pacj  in  Scotland,  there  were  two  Arch- 
bishops— the  Archbishop  of  St  Andrews,  called  the  *^  Primate  of  all  Scotland^"  and 
the  Archbishop  of  Glasgow,  called  the  '<  Frimate  of  Scotland  "-^1640,  c  125,  Ersk. 
B.  i.,  T.  6,  8.  3. 

BLACK  ACTS,  so  called,  because  being  originally  printed  in  Saxon  character, 
extend  from  the  first  James  of  Scotland  to  1587,  in  the  reign  of  James  YI.  Ersk. 
B.  i.,  T.  1,  s.  37.  In  English  law,  the  term  is  applied  to  an  act  for  the  punishment  of 
persons  committing  crime  in  disguise,  with  their  faces  blacked,  9  Qeo.  1.  c.  22 ; 
repealed  by  7  and  8  Geo.  IV.  c.  27,  but  so  far  revired  by  7  and  8  Geo.  IV.  c.  30. 

BLACK  \LAIL  was  money  annually  paid  to  marauders  for  freedom  from  pillage; 
and  the  payment  of  this  ransom-money  was  declared  punishable  by  death,  1567, 
c.  21 ;  1578,  c.  102 ;  but  which,  so  indicative  of  a  weak  government,  as  may  well  be 
supposed,  is  not  recorded  ever  to  have  been  inflicted.  The  agreement  to  pay  and 
keep  skaithless  was  called  a  contract  of  black  matV,  and  one  is  extant  so  late  in  date 
as  1741,  a  copy  of  which  is  appended  to  Baron  Hume's  Commentaries  on  Criminal 
Law,  vol.  ii.,  531.  In  old  acts  there  is  a  word  caupes,  sometimes  calves,  and  carrict, 
being  a  present  (generally  a  horse)  given  to  a  powerful  chief  to  purcnase  protection. 
—1  Hume,  476. 

BLANCH  HOLDING;  the  duty  ^yable  by  a  vassal  to  his  superior  merely 
nominal,  as  the  mark  or  badge  of  feudalism,  as  a  rose  or  peppercorn.  On  the  aboli- 
tion of  ward-holding  in  1746,  all  lands  holding  by  that  martial  tenure  of  the  Crown 
or  Prince,  were  converted  into  holding  by  blanch.    Ersk.  B.  ii.,  T.  4,  s.  7. 

BLANK  BONDS,  or  those  blank  in  the  creditor's  name,  which  formerly  passed 
from  hand  to  hand  like  bills.  But  these  were  abolished  by  the  Act  1696,  c.  25. 
Notes  of  trading  companies,  and  indorsations  of  bills,  are  excepted  from  the  statute. 
Notes  to  deliver  certain  quantities  of  iron  to  the  holder  of  the  notes,  do  not  fall 
within  the  statute.     Bovill  v.  Dixon  and  Co.,  21st  February  1854. 

BLASPHEMY  or  PROFANITY  in  the  civil  law  and  in  our  law  was  a  capiUl  offence 
by  Acts  1661,  c.  21  &  38,  and  1695,  c.  11,  repealed  by  53  Geo.  III.  c.  160,  which  made 
the  punishment  arbitrary.  The  Act  6  Geo.  IV.  c.  47>  made  the  publication  of  blas- 
phemy punishable  by  fine  and  imprisonment,  and  by  banishment  from  the  United 
Kingdom  for  a  second  offence ;  but  this  last  was  repealed  by  7  Will.  IV.  c.  5  (1837X 
which  rendered  the  punishment  only  fine  and  imprisonment  for  sedition,  leasin^- 
making,  and  blasphemy,  and  it  is  therefore  now  a  bailable  ojence.  Mr  Amot,  in  his 
Criminal  Trials,  mentions  a  trial  in  1671,  where  a  woman  was  found  not  guilty  of 
blasphemy,  but  was  fined  500  merks  for  drinking  ike  DeviVt  health.  A  person  was 
outlawed  in  1681,  for  professing  himself  a  Jew,  and  being  circumcised;  and  in  1696, 
a  man  was  hanged  for  cursing  the  persons  of  the  Holy  Trinity,  with  other  impieties. 
This  was  the  last  capital  conviction.  In  England  it  was  held  in  the  case  of  Edmund 
Curl  (made  memorable  by  the  railery  of  Pope  and  Swift),  who  was  convicted  for 
publishing  obscene  books,  *<  that  religion  was  a  part  of  the  common  law,  and  an 
tiffence  against  it  for  this  reason  is  an  offence  agamst  common  law."  In  Woolston's 
case  (2  Stra.  834),  the  court ''  declared  they  would  not  suffer  it  to  be  debated 
Afhether  to  write  against  Christianity  in  aeneralwsia  not  an  offence  punishable  in  the 
temporal  courts  at  common  law.  They  desired  it  might  be  taken  notice  of  that  they 
laid  their  stress  upon  the  word  general,  and  did  not  intend  to  include  disputes  between 
learned  men  upon  particular  controverted  points." — ^  Our  law  has  adopted  this  as  a 
rule ;  sober  argument  you  may  answer,  but  indecent  reviling  you  cannot ;  and  there- 
fore the  law  steps  in  and  punishes  it."  Per  Justice  Erskine  on  Holyoakes'  trial  at 
Gloucester,  1842.  In  England  the  offence  was  made  punishable  by  3  Jas.  1.  c.  21, 
0  and  10  Will.  III.  c.  32,  amended  by  53  Geo.  lU.  c  160. 

A  party  convicted  of  vending  books  denying  the  truth  and  authority  of  the  Holy 
Scriptures,  and  tending  to  bring  contempt  on  the  Christian  religion,  was  sentenced 
to  fifteen  months'  imprisonment ;  9th  Nov.  1843,  Robinson,  1  Broun,  643.  A  similar 
conviction,  and  sentence  of  sixty  days,  were  obtained  before  the  sheriff  at  Edin- 
burgh; 6th  Dec.  1843,  Finlay,  1  Broun,  648;  1  Hume,  568.  Bell's  Sup.  139.— 
See  Cursing  and  Swearing — Profanity. 

BLAZON,  the  badge  of  office  of  a  Messenger- at-arms.    1  Hume,  389. 

BLEACHFIELDS.  The  Act  13  Geo.  I.  c.  26,  enacts  a  forfeiture  of  linen-yam 
bleached  or  whitened  with  lime,  pigeons'  dung,  or  soap-dregs ;  and  a  penalty  of  L.5 
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for  theft  of  any  linen,  cotton,  calico,  or  other  stuff,  enumerated  in  the  act,  of  th« 
value  of  ten  akUlingSt  from  any  bleaching-croft,  or  from  anj  ground,  place,  or  build- 
ing made  use  of  by  any  calico-printer,  bleacher,  etc.  for  printing,  whitening",  bleach- 
ing, or  drying  the  same,  is  maae  capital  by  Act  18  Geo  11.  c.  27,  with  a  discretion 
to  the  ju^e  to  sentence  to  transportation  forybur^eeTtyears.  This  act,  which  was  a 
British  statute,  appears  repealed  so  far  as  regards  England^  by  the  Act  7  and  S 
Geo.  IV.  c.  29  (1827),  whereby  the  offence  (niade  more  comprehensive)  is  punish- 
able by  transportation  or  impnsonment,  fixed  by  the  subsequent  statute  1  Vict,  c  90 
(1837)  at  not  exceeduig  fiftetn  nor  less  than  ten  years  for  the  former,  or  any  term 
not  exceeding  three  years  for  the  latter.  The  statute  18  Geo.  II.  c.  27,  appears 
still  to  exist  as  to  Scotland^  and  therefore  the  offence  is  not  bailable  without  consent. 
Under  this  statute,  whilst  in  force  in  England,  it  was  held  that  the  yam  being  taken 
up  and  thrown  into  heaps  before  being  tiucen  into  the  house,  the  theft  was  not  capital 
under  the  statute.  (Bums'  Justice — Larceny). 

BLOOD,  corruption  of.     See  Attainder — Treason. 

BLOOD- WIT  was  the  ancient  name  for  riots  in  which  blood  was  spilt.  Jus- 
tices have  a  jurisdiction  in  the  punishment  of  offenders.  Ersk.  B.  i.,  T.  4,  s.  4  ; 
1  Hume,  111.    • 

BONA  FIDES.  A  person  possessing  a  subject  with  reasonable  grounds  for  be- 
lief that  he  has  a  right  to  possess,  is  entitled  to  the  fruits  consumed  in  good  faith, 
until  sufficiently  warned  to  the  contrary.  K  the  defect  in  the  title  is  obvious,  cita- 
tion to  an  action  to  divest  him  will  be  sufficient ;  but  if  matter  of  doubt,  the  good 
faith  may  protect  him  until  the  decision ;  10th  March  1824,  Duke  of  Buccleuch  ; 
29th  August  1833,  Walker  (House  of  Lords),  Ersk.  B.  ii.,  T.  1.,  s.  25;  I  Hume,  25. 

BONA  PATRIA ;  an  assize  of  countrymen  or  good  neighbours. — Skene. 

BONDS  are  either  personal  or  heritable.  The  former  acknowledge  instant 
receipt  of  money,  and  bind  the  borrower  and  his  heirs  to  repay  it  at  a  certain  term, 
and  with  termly  interest  until  payment,  with  penalties  on  non-payment  of  the  prin- 
cipal and  interests,  but  the  penalties  are  restricted  to  actual  expenses  and  damages. 
Cautioners  may  be  joined  in  the  bond,  or  by  separate  bond  of  corroboration.  There 
may  be  more  than  one  obligant  bound,  either  separately  for  equal  or  rateable  shares, 
or  jointly  and  severally  for  the  whole  amount.  These  bonds  pass  first  by  assignation, 
and  thereafter  by  translation;  and  under  the  Act  1661,  c.  32,  go  to  executors,  con- 
trary to  the  former  law,  which  held  them  heritable.  They  stiU  are  so  between 
husband  and  wife,  not  falling  within  the  goods  in  communion ;  and  are  also  exempt 
from  forfeiture  of  moveables  to  the  Crown.  If  made  payable  to  heirs,  excluding 
executors,  they  are  in  effect  heritable.  An  heritable  security  is  now  in  the  form  of 
Bond  and  disposition  in  security.    Ersk.  B.  ii.,  T.  2,  s.  9 . 

BONDS  OF  CAUTION,  judicial  or  extrajudicial.  The  former  require  no  stamp, 
and  in  criminal  cases  are  called  bail-bonds.  The  latter  must  be  on  stamp,  excepting 
letters  of  guarantee  in  strictly  mercantile  transactions.  Bell's  Com.  Fell  on 
Guarantee.    See  Caution,  Ouarantee,  Stamp,  Bills. 

BOND  OF  RELIEF  is  granted  by  a  pnncipal  to  cautioners,  where  all  parties 
appear  as  principals  in  the  original  bond,  and  wnich  of  course  contains  no  clause  of 
relief.     See  Caution. 

BOND  OF  BOTTOMRY,  confers  a  real  security  over  a  ship  for  outfit  or  repairs, 
and  is  granted  by  the  owners  or  master,  and  is  only  payable  on  the  safe  arrival  of 
the  ship.  When  made  by  owner  for  outfit,  such  bonds  rank  according  to  their 
priority  in  date ;  but  when  granted  by  the  master  for  repairs  at  different  foreian 
ports,  the  last  in  date  is  the  Jirst  in  preference.  Ersk.  B.  iii.,  T.  3,  s.  17;  Smith's 
Maritime  Practice,  129. 

BOND  OF  RESPONDENTIA  is  where  the  security  for  the  like  purposes  as 
above  is  given  over  the  cargo.  Smith's  Practice,  135.  Loans  on  Bottomry  and  re- 
spondentia are  exempted  from  the  laws  of  usury';  1  Hume,  501. 

BOND  OF  CORROBORATION— an  additional  obligation ;  1st,  where  an  ad- 
ditional party  becomes  bound,  or  an  additional  security  is  given  ;  2d,  granted  by 
an  original  debtor  to  the  heir  of  an  original  creditor ;  Sd,  by  the  heir  of  an  original 
debtor  to  an  original  creditor ;  or  4t/«,  where  the  interest  and  principal  are  accumu- 
lated into  one  sum.     Ersk.  B.  iii.,  T.  3,  s.  60.  .  ., 

BOND  OF  PRESENTA'riON  is  granted  to  give  temporary  relief  to  a  civil 
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debtor  in  custod/,  where  a  cautioner  becomes  bound  to  produce  him  at  a  certain 
time  and  place.  If  he  fails  without  inevitable  cause,  such  as  death,  or  imprison- 
ment on  other  diligence,  to  present  the  debtor,  he  is  liable  for  the  full  debt  in  the 
warrant.  An  intermediate  sist  or  protection,  or  retiring  to  the  sanctuary,  will  not 
liberate  the  cautioner.  Such  bonds,  unless  where  judicial,  require  to  be  on  stamp ; 
but  if  the  debtor  be  liberated  on  the  faith  thereof,  any  other  objection  to  formality 
is  obviated  ;  Bell's  Com.  i.,  385 ;  1st  Feb.  1811,  Dunmore  Coal  Co.  See  Jfe^.  Fugce 
Warrant, 

BONDING  OF  GOODS  is  regulated  by  the  Acts  43  Geo.  HI.  c.  132 ;  3  and 
4  Will.  IV.  c.  67.  An  order  of  delivery,  with  notice,  operates  as  a  transfer  of  the 
property  in  bond.  Bell's  Com.  i.,  186;  1st  Feb.  1850  ;  Tth  March  and  19th  Dec. 
1851,  Melrose  and  Co.  v.  Hastie  and  Co. 

BOOK  DEBTS  are  those  due  on  open  accounts.  Regularly  kept  books,  runmng 
from  day  to  day,  form  important  evidence  of  furnishings.  When  dealing  on  credit 
was  admitted  or  proved,  and  the  furnishings  as  set  forth  in  the  books  were  proved 
by  one  witness,  the  shopkeeper's  oath  in  supplement  was  taken  on  the  truth  and 
accuracy  of  his  books.  Since  the  Evidence  Act,  16  Vict.  c.  20  ^1853),  the  pursuer's 
oath  will  be  taken  in  the  first  instance  as  a  witness,  and  the  oath  in  supplement  will 
henceforth  be  unknown.  The  court  ought,  however,  to  see  the  original  day-book 
rather  than  those  books  into  which  the  entries  are  subsequently  transferred. 
Regularly  kept  pass-books  found  in  the  hands  of  debtors,  are  still  better  evi- 
dence of  furnishings. 

BOOKING  A  PRISONER  is  evidence  of  imprisonment  so  as  to  fix  notour 
bankruptcy  on  a  civil  debtor.  He  may  be,  and  often  is,  immediately  liberated. 
Jail  fees,  which  formerly  were  paid  according  to  the  amount  of  debt,  are  abolished 
bj  the  Prisons  Act,  2  and  3  Vict.  c.  42,  s.  19  (1839).     Bell's  Com.  ii.,  654. 

BOOKS.  By  the  English  Act,  7  Anne  c.  14,  if  a  book  be  taken  or  lost  out  of 
any  parochial  library,  any  justice  may  grant  a  search-warrant  for  its  recovery.  See 
Copyright. 

BOOKS  OF  ADJOURNAL  are  the  records  of  the  Justiciary  Court,  and  the 
rules  for  regulating  its  procedure,  under  the  Statute  1672,  c.  16.     2  Hume,  21. 

BOOKS  OF  SEDERUNT.  The  records  of  judicial  acts  made  by  the  Court  of 
Session,  under  the  authority  of  the  Statute  1540,  c.  93.     See  Acts  of  Sederunt. 

BORDER  WARRANTS  for  arresting  the  persons  or  effects  oi  Englishmen  owing 
debts  in  Scotland,  until  they  find  caution  judicio  sisti,  as  in  fugse  warrants,  to  answer 
in  Scotch  courts.  Damages  to  the  extent  of  L.500  were  given  for  the  irregular  use 
of  such  warrant ;  and  the  practice  was  reprobated  by  thejudges,  as  inconsistent  with 
the  incorporation  of  the  two  countries;  26th  Jan.  1838,  Landell.  Ersk.  B.  i.,  T.  2, 
8.  21.     See  Med.  Fugas  Warrant. 

BORING  THE  TONGUE  AND  BRANDING— naiUng  the  ear,  pinching  the 
nose,  branding  the  cheek  or  forehead,  were  punishments  anciently  inflicted,  but  now 
unknown.  The  last  of  this  kind  on  record  is  that  of  Jean  Spence,  a  notour  thief, 
who  was  sentenced  to  be  pillored,  her  lug  nailed^  and  her  nose  pinched ;  29th  March 
1728,  2  Hume,  488. 

BOROUGH — ENGLISH ;  a  custom  in  some  parts  of  England,  where  heritage 
descends  to  the  youngest  son  or  brother,  instead  of  the  oldest. 

BORROWING  is  of  two  kinds,  known  in  the  civil  law  as  mtituum  and  commo^ 
date.  In  the  former  the  articles,  such  as  grain,  liquors,  etc.,  are  consumed,  and  like 
kinds  and  quantities,  are  returned  insteaid  of  those  borrowed.  In  the  latter  the 
identical  subject  lent,  as  a  horse  or  book,  is  returned. 

BOUGHT  AND  SOLD  NOTE,  is  evidence  of  a  completed  bargain  in  the  law 
of  England.    See  Sale. 

BOUNDING  CHARTER  is  where  an  heritable  subject  is  clearly  defined  by 
limits  and  marches.  In  such  a  case,  however  erroneous  may  be  the  statement  of 
quantity  or  measurement,  the  proprietor  cannot,  bv  possession,  however  long,  imder 
his  charter,  acquire  property  beyond  the  described  limits,  but  he  may  obtain  servi- 
tudes, such  as  pasturage.  If  the  subject  be  described  as  bounded  by  a  waU,  the  wall 
is  excluded,  unless  expressly  mentioned  as  included.    Ersk.  B.  ii.,  T.  6,  s.  2. 

BOV  ATA  TERR-^  (sometimes  written  Davata  terr^e) — an  oxengate  of  land — 
tSi'cne.     Sec  Plovghgate. 
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BOX-DATS  are  two  days  appointed  during  the  vacations  in  the  Court  of  Session, 
wherein  pleadings  are  boxed,  or  given  in  to  the  clerks.  In  inferior  courts,  two  court- 
days  at  least  must  be  held  during  each  vacation  ;  16  and  17  Vict.  c.  80  (1853). 

BOYS  in  mines  and  collieries;  are  regulated  by  Act  5  and  6  Vict.  c.  99  (1842). 
See  Mines. 

BOYS  in  navy,  below  sixteen  years  of  age,  serve  for  seven  years — ^regulated  by 
10  Vict.  c.  30  (1847).     See  Merchant  Seameti, 

BREACH  OF  ARRESTMENT  was  punishable  as  an  offence,  or  contempt  of 
court ;  but  in  modem  times,  second  payment  of  tne  fund  parted  with,  is  the  only  and 
proper  penalty ;  Ersk.  B.  iii.,  T.  6,  s.  14 ;  1792,  Grant ;  Mor.  786.  See  Arrest- 
ment, 

BREACH  OF  THE  PEACE.  1 .  The  preservation  of  the  public  peace— the 
prevention  of  its  violation — and  the  pimishment  of  its  violators,  are  peculiarly  within 
the  power  and  province  of  justices  of  the  peace.  In  an  extended  sense,  assault, 
rioting,  mobbing,  sedition,  sending  threatenm^  or  incendiary  letters,  chaUenges  to 
fight  duels,  and  similar  offences,  are  included  within  the  term  **  breach  of  the  peace." 
But  in  the  more  limited  and  proper  sense  the  terra  is  applied  to  a  brawl,  fi^ht, 
quarrel,  or  strife,  so  loud  and  so  long  continued  as  to  disturb  and  alarm  the  neigh- 
bourhood. 

2.  Previous  convictions  of  breach  of  the  peace  may  be  charged  to  aggravate  the 
offence,  and  increase  the  punishment.  But  a  charge  of  assault  cannot  be  aggravated 
by  a  conviction  of  breach  of  the  peace,  or  vice  versa,  A  woman  was  charged  witb 
breach  of  the  peace,  aggravated  by  twenty-one  previous  convictions  in  the  police 
court  of  Dundee,  and  received  sentence  of  eighteen  months*  imprisonment ;  Perth 
Autumn  Circuit,  1850,  Margaret  Grant  or  Broun  (not  reported). 

3.  Amongst  tbe  preventive  measures  are,  Isty  Lawburrows,  where  a  party  swear- 
ing that  he  dreads  bodily  harm  at  the  hands  of  another,  may,  on  his  own  applica- 
tion, place  that  party  under  caution,  without  limit  of  time,  but  under  a  certain 
specified  penalty,  for  the  safety  of  himself  and  his  household.  For  the  proceedings 
herein,  see  Lawburrows.  2a,  A  party  may  be  placed  under  caution  generally  to 
keep  the  public  peace  for  a  certain  time,  and  under  a  limited  penalty.  This  caution 
is  exactea  as  the  sole,  or  part,  punishment  of  certain  offences,  especially  of  assault 
and  breach  of  the  peace ;  and  the  caution  is  enforced  by  a  certain  term  of  imprison- 
ment to  be  suffered,  unless  the  stipulated  caution  be  sooner  found ;  but  the  term  of 
imprisonment  for  caution  must  be  specified,  and  must  never  exceed  the  limits  of  any 
statute  applicable  thereto.  3<^,  It  may  also  be  exacted  where  there  is  a  dread  of 
the  public  peace  being  violated  ;  such  as  where  parties  send  and  accept  challenges 
to  fight  a  duel,  or  where  threats  of  violence  have  been  used.  4tA,  Under  some 
statutes,  such  as  those  applicable  to  night  poaching,  caution  is  required  as  part  of 
the  punishment,  that  the  offender  shall  not  again  offend  in  the  like  manner  for  a 
certain  specified  time,  under  a  certain  named  penalty.  By  other  statutes,  caution 
is  required  for  **good  behaviour."  This  caution  is  said  to  be  more  extensive  than 
that  **  to  keep  the  peace."  In  the  latter,  actual  violence,  or  breach  of  the  public 
peace,  is  necessary  to  warrant  a  forfeiture  of  the  bond ;  whereas  in  the  former,  mere 
threats  of  violence  or  individual  misconduct,  though  not  infringing  the  public  peace, 
may  be  sufficient  to  incur  a  forfeiture  of  the  bond. 

4.  The  Act  1609,  c.  7,  authorized  justices  **  to  command  all  persons  in  whom  they 
shall  see  manifest  intention  to  make  trouble  or  disorder,  either  by  gathering  together 
of  idle  and  disorderly  persons,  or  by  public  bearing  or  wearing  of  pistolet  or  other 
forbidding  weapons  and  sik  other  riotous  and  swaggering  behaviour  to  bind  them- 
selves, and  find  caution  under  competent  pains  to  observe  his  Majest/s  peace." 

5.  The  Act  of  Union,  6  Anne  c.  6,  providing  for  the  appointment  of  justices  in 
Scotland,  enacts,  that  the  *'  persons  so  appointed,  over  and  above  the  several  powers 
and  authorities  vested  in  justices  of  peace  by  the  laws  of  Scotland,  shall  be  further 
authorized  to  do,  use,  and  exercise  over  all  persons  within  their  several  bounds, 
whatever  doth  appertain  to  the  office  and  trust  of  a  justice  of  peace  by  virtue  of  the 
laws  and  acts  of  Parliament  tnade  in  England  before  the  Union,  in  relation  to  and 
for  the  preservation  of  the  public  peace ;  provided  nevertheless,  that  in  the  sessions 
f >f  the  peace  the  methods  of  trial  and  judgment  shall  be  according  to  the  laws  and 
customs  of  Scotland.**    This  clause  has  been  considered  not  so  much  as  conferring 
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fMia  jurisdictions  on  the  Scotch  justices,  as  remonng'certain  UmUationa  which  pre- 
viously existed, — such  as  the  Act  161 7*  c.  8,  which  so  far  exempted  from  their  juris- 
diction landed  gentlemen  whose  rents  amounted  to  ten  chalders  of  victual,  and  in 
cases  of  riots  and  breaches  of  the  peace,  authorized  proceedings  only  against  persons 
'<  under  the  degree  of  noblemen,  prelates,  counsellors,  and  senators  of  the  College  of 
Justice."  And  it  was  **  not  permitted  to  the  justices  to  make  any  citation  of  party 
before  their  court  until  fifteen  days  aft^r  the  committing  of  the  fact  for  which  the 
committer  is  to  he  convened"  This  last  provision  was  in  order  to  allow  baronial  juris- 
dictions sufficient  time  to  exercise  their  powers.  These  limitations  on  the  junsdic- 
tion  of  the  justices  are  wisely  abrogated  by  the  Act  of  Union  above  quoted. 

6.  A  constable  has  power,  without  a  warrant,  to  interfere  to  prevent  a  breach  of 
the  peace,  and  to  apprehend  the  offenders,  but  not  to  break  open  doors  to  secure 
their  persons,  though  he  may  do  so  to  suppress  a  tumult  within  a  house.  A  private 
party,  though  he  may  apprehend  the  offender  in  case  of  a  felonv  done  in  his  sight, 
nas  not  this  power  in  cases  of  breach  of  the  peace,  and  unless  called  in  aid  of  a  con- 
stable, whom  he  is  bound  to  assist  under  a  penalty  or  fine ;  but  he  may  and  ought  to 
endeavour  to  prevent  a  violation  of  the  peace  without  any  warrant ;  private  persons 
may  interfere  to  quell  an  afllray  and  restrain  the  offenders,  so  as  to  preserve  the 
peace ;  but  after  the  affray  is  over,  they  cannot,  without  a  warrant,  arrest  the  offen- 
ders ;  Hume,  vol.  ii.  p.  76.     See  Constable, 

7.  In  practice,  there  is  sometimes  difficulty  in  distinguishing  between  assault  and 
breach  of  the  peace.  An  assault  necessarilv  includes  a  breach  of  the  peace ;  but  if 
the  facts  import  merely  an  assault,  the  offenaer  cannot  be  likewise  charged  for  breach 
of  the  peace ;  but  sometimes  there  may  be  a  distinct  breach  of  the  peace  previous  or 
subsequent  to  the  assault  itself.  A  party  may  be  accused  of  assault,  but  on  the 
evidence  it  may  appear  that  the  affair  was  a  fignt  between  two  or  more  parties  more 
or  less  to  blame.  In  such  circumstances,  the  accused  cannot  be  convicted  of  assault, 
n<Mr  can  he  be  subsequently  tried  for  the  mere  breach  of  the  peace  on  the  same  facts  ; 
nor  can  any  person  examined  as  a  witness,  be  afterwards  cnarged  as  an  offender  on 
the  same  facts  upon  which  he  gave  testimony.  This  should  induce  proper  inquiry 
into  the  circumstances  before  making  the  charge.  It  will  b^  found  expedient,  in 
cases  of  doubt,  to  charge  the  parties  alternatively  with  assault  and  breach  of  the 
peace,  or  one  or  other  of  them,  leaving  the  judge  to  convict  on  both  or  either,  as  the 
case  turns  out  on  evidence.  If  both  parties  appear  from  the  beginning  to  have  been 
equally  willing  to  fight,  the  offence  resolves  into  a  breach  of  the  peace  against  both. 
If  all  that  one  party  did  was  solely  in  self-defence,  he  is  nowise  liable  to  punishment, 
though  a  breach  of  the  peace  may  have  been  the  result.  But  even  the  person 
offended  against  may,  in  the  progress  of  the  affray,  become  a  willing  party  to  the 
fight,  and  consequent  offence,  and  may  become  the  aggressor,  so  as  to  waxjant  a 
charge  of  assault,  though  under  provocation  or  mitigi^ting  circumstances.  'Mere 
passive  onlookers,  unless  encouraging  by  active  measures  the  fight  or  brawl,  however 
censurable,  cannot  be  held  as  parties  in  the  offence. 

8.  A  party  (a  parochial  schoolmaster)  was,  after  a  debate  on  the  relevancy,  held 
guilty  of  breachof  the  peace,  and  sentenced  to  escheat  of  moveables  under  the  Act  1587, 
c.  27,  for  intruding  himself  to  the  communion-table  without  a  token  of  admission, 
and  refusing  to  remove  at  desire  of  the  officiating  clergyman  and  of  a  justice  of  the 
peace  ;  10th  Sept.  1839,  Fraser  at  Inverness;  2  Swinton,  436.  Two  persons  were 
sentenced  to  four  months'  imprisonment,  and  put  under  caution  to  keep  the  peace  on 
a  conviction  of  breach  of  the  peace  at  common  law,  for  forcing  entry  into  a  com- 
munion-table when  they  were  in  a  state  of  intoxication,  and  refusing  to  leave  until 
removed  by  force.    Sheriff-Court  of  Perth,  1864. 

9.  A  party  casting  off  his  clothes  in  the  public  streets  of  Kelso,  and  making  a  great 
noise  and  disturbance,  was  held  relevantly  charged  with  a  breach  of  peace,  com- 
bined with  a  cliarge  of  assault ;  17th  January  1842 ;  Ainslie,  1  Broun,  25. 

10.  Four  students  of  medicine  in  Edinburgh  were  indicted  in  the  High  Court  of 
Justiciary  charged  with  <*  breach  of  the  peace,  particularly  fighting  any  duel  or  combat 
with  letluil  weapons ;  as  also  assault,  specially  when  committed  by  means  of  loaded 
fire-arms ;"  and  the  Act  of  10  Geo.  IV.  c.  38  was  libelled  on.  The  accused,  who 
were  principals  and  seconds  in  a  duel  fought  in  a  field  in  the  neighbourhood  of  Edin- 
burgh, pled  guilty  of  breach  of  the  peace  as  libelled,  and  received  sentence  of  impri- 
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sonment  for  two  calendar  months,  and  to  find  caution  to  keep  the  peace  for  two 
years,  under  the  penalty  of  L.50  sterling  each,  or  to  suffer  one  month's  additional 
unprisonment ;  6th  January  1842 ;  Bum  and  others,  Broun's  Justiciary  Reports,  1. 
See  a  similar  case  from  Stirling,  mentioned  in  Bell's  Supplement  to  Baron  Hume's 
Commentaries,  p.  Ill,  where  the  offence  was  sending  a  challenge,  and  posting  the 
party  as  a  coward  who  refused  to  fight. 

11.  Ten  persons  were  indicted  before  the  Hi^h  Court  for  mobbing  and  rioting,  and 
^  breach  of  the  peace,  by  the  wicked  and  felomous  convention  or  assembling  of  large 
numbers  or  multitudes  of  people,  combined  together  for  some  illegal  purpose,  to  the 
great  terror  and  alarm  of  the  lieges,"  in  so  far  as  they  convened  and  held  a  meeting 
m  Dundee,  and  <'in  violent  and  inflammatory  language  recommending  a  generid 
strike  or  cessation  from  working,  and  advising  the  workmen  to  go  to  the  turnip  and 
potato  fields  and  take  food."  With  one  exception,  the  pannels  pled  guilty  of  breach 
of  the  peace  as  libelled,  and  received  sentence  of  four  months'  imprisonment.  *'  The 
court  viewed  the  offence  as  a  most  serious  one,  which  it  might  be  necessary  here* 
after  to  visit  with  a  sentence  of  transportation  ;"  16th  January  1843,  Duncan  and 
others,  1  Broun,  512. 

12.  It  was  held  a  good  police  charge  of  breach  of  the  public  peace,  that  at  a 
public  meeting  held  m  Edinburgh  of  persons  opposed  to  the  bill  then  in  Parlia- 
ment for  legaUzing  the  marriage  of  a  man  to  his  deceased  wife's  sister,  two  per- 
sons had  behaved  <*  in  a  disorderly  manner,  and  iDterrupted,  obstructed,  and  dis- 
turbed the  proceeding."  Per  Lord  Justice-Clerk — "  That  such  a  charge  was  proper 
for  the  Police  Court  no  one  can  doubt,  and  as  to  what  is  said  as  to  being  disorderly, 
meaning  that  the  parties  were  merely  out  of  order,  that  was  a  matter  for  the  police 
magistrate  to  adjudicate  upon,  on  hearing  the  evidence  as  to  the  conduct  of  the 
parties.  By  imposing  the  sentence,  the  magistrate  found  that  the  parties  had  been 
criminally  disorderly,  and  having  so  found,  we  have  no  power  to  review  his  sentence ;". 
12th  June  1850,  Sleigh  and  Russell,  1  Shaw's  Justiciary  Cases,  369.  See  1  Hiune, 
439 ;  Bell's  Sup.  to  Hume,  111 ;  1  Alison,  510. 

BREACH  OF  TRUST  is  an  offence  sometimes  difficult  to  distinguish  from  theft. 
It  is  applicable  to  cases  where  the  party  lawfully  obtains  an  article  in  trusty  not  to 
be  Bpecifieally  returned,  but  to  be  disposed  of,  and  the  money  got  for  it  given  the 
owner,  and  where  the  party  entrusted  uses  and  applies  to  his  own  behoof  either  the 
article  or  the  money.  A  person  receiving  cattle  to  pasture  in  his  fields  and  selling 
them,  was  held  guilty  of  breach  of  trust ;  1 830,  M'Kain — The  same  in  the  case  of  a 
washerwoman  receiving  clothes  to  wash  and  return  ;  1831,  Collie — Same  with  a  tailor 
receiving  cloth  to  make  into  a  suit ;  1833,  Little — So  with  a  bookbinder  receiving 
hooks  to  bind ;  1836,  Sutherland.  The  question,  however,  was  not  raised  in  these 
cases  ;  but  in  the  case  of  Brown,  1839,  a  watchmaker  disposing  of  watches  given  him 
to  repair  was  held  properly  charged  with  theft,  and  not  breach  of  trust,  Lord  Justice 
Clerk  dissenting — Per  Lord  Meadowbank, — "  When  a  party  puts  his  watch  into  the 
hands  of  a  watchmaker  to  be  cleaned  or  repaired,  he  only  parts  with  the  custody ; 
and  the  possession  of  the  watchmaker  is  the  possession  of  the  owner,  so  that  the 
watchmaker  in  appropriating  it  takes  it  out  of  the  lawful  possession  of  the  owner, 
and  is  thus  guilty  of  theft;"  2  Swinton,  394.  In  Mitchell,  1829,  it  was  held  ikeft 
in  a  carter  openmg  packages  with  which  entrusted,  and  disposing  of  the  contents. 
A  clerk  was  held  guilty  of  theft  by  appropriating  money  with  which  he  was  entrusted 
for  a  special  purpose ;  1838,  Field. 

And  again,  1830,  Farquharson.  And  the  same  where  a  servant  got  a  bank  note 
to  get  changed,  and  appropriated  it  to  his  use ;  1839,  Michie ;  2  Swinton,  319.  It 
was  held  theft  in  a  bank  teller  to  appropriate  money  with  which  entrusted  ;  1842, 
Wishart.  Per  Lord  Moncrieff — "  The  difference  between  theft  and  breach  of  trust 
certainly  turns  upon  very  nice  distinctions.  Formerly,  it  was  held  in  order  to  con- 
stitute theft,  there  must  have  been  at  first  a  felonious  contrectation,  but  after  the 
recent  cases  it  cannot  now  be  held  that  a  person  who  appropriates  the  property  of 
another  with  which  he  has  been  entrusted  for  specific  purposes,  does  not  commit 
theft ;"  1  Broun,  342.     See  1  Hume,  68  ;  BelPs  Sup.  to  Hume,  8  ;  1  Alison,  354. 

BREAD.  At  common  law,  fraudulent  mixing  of  grain,  or  selling  by  light  weights, 
may  be  prosecuted  and  punished  ;  Baron  Hume's  Commentaries,  vol.  i.  p.  178.  In 
England,  it  is  a  misdemeanour  to  adulterate  food,  but  not  an  indictable  offence  at 
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common  law  to  sell  by  light  weight ;  Chitty's  Barns'  Justice,  vol.  i.  p.  420,  1. 
Magistrates  of  bm:^hs  were  found  entitled  to  imprison  for  bad  and  insufficient  bread ; 
1696,  Baxters  of  Glasgow,  Mor.  1868.  Alexander  Bannatyne  was  sentenced  to  a 
fine  of  L.300,  and  four  months'  imprisonment,  for  the  adulteration  of  oatmeal ;  29th 
September  1847,  Arkley's  Justiciary  Oases,  361. 

The  price  of  bread  was  fixed  by  an  assize  in  Ro^al  Burghs ;  and  the  Court  of 
Session,  by  acts  of  sederunt,  exercised  a  similar  jurisdiction,  with  consent  of  the 
magistrates  of  Edinburgh.  TSee  Acts  of  Sederunt),  For  a  length  of  time  the 
sale  of  bread  has  been  regulated  by  British  statutes.  The  leading  one  was  the 
31  Geo.  II.  c.  29,  which  fixed  the  mode  of  assize  to  regulate  the  price  and  weight 
of  bread.  The  acts  3  Geo*  III.  c.  11 ;  13  Geo.  III.  c.  62;  36  Geo.  III.  c.  22;  41 
Geo.  III.  c.  12,  introduced  a  variety  of  regulations  as  to  the  weight,  shape,  mixing, 
and  making  of  bread.  All  these  statutes  are  superseded  by  the  Bread  Act,  6  and  7 
Will.  IV.  c.  37  (28th  July  1836),  which  is  a  British  Statute.  But  from  its  English 
technology  has  been  found  difficult  of  application  in  Scotland. 

BREAD  ACT,  6  &  7  Wm.  IV.  C.  37  (1836). 

Whereas  by  an  Act  passed  in  the  third  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled  An  Act  to  repeal  the  acts  now  in 
force  relating  to  bread  to  he  sold  in  the  City  of  London  and  the  liberties  thereof 
aivd  within  the  weekly  bills  of  mortality  and  ten  miles  of  the  Koyal  Exchange ; 
and  to  provide  other  regulations  for  the  making  and  sale  of  breads  and  preventing 
the  adulteration  of  meal,  Jiour,  and  bread,  within  the  limits  aforesaid,  certain 
regulations  and  provisions  were  made  relative  to  the  making  and  selling  of 
.bread,  and  for  preventing  the  adulteration  of  meal,  flour,  and  bread,  within 
the  aforesaid  limits,  which  have  been  found  beneficial  to  the  public  as  well 
as  to  the  bakers  within  the  said  limits.^  And  whereas  it  is  deemed  expe- 
dient that  the  several  acts  of  Parliament  now  in  force  relating  to  the  mak- 
ing and  selling  of  bread,  or  to  the  assize  and  price  thereof,  or  to  the  adul- 
teration of  meal,  fiour  or  bread,  beyond  the  limits  aforesaid,  should  be 
altogether  repealed,  and  that  in  lieu  thereof  the  regulations,  provisions,  and 
penalties  hereinafter  contained,  and  which  are  similar  to  Uiose  contained 
in  the  said  recited  act  of  the  third  year  of  the  reign  of  his  said  late  Majesty 
king  George  the  Fourth,  should  be  substituted.  But  inasmuch  as  the 
purposes  aforesaid  cannot  be  effected  without  the  aid  and  authority  of  Par- 
liament ;  be  it  therefore  enacted,  etc..  That  from  and  after  the  first  day  of 
October  1836,  all  and  every  acts  or  act  of  Parliament  now  in  force  relating 
to  the  making  and  selling  of  bread,  or  to  the  assize  and  price  thereof,  or  to 
the  punishment  of  persons  who  shall  adulterate  meal,  fiour,  or  bread,  or  who 
shall  sell  bread  deficient  in  its  due  weight,  out  of  the  city  of  London  and  the 
liberties  thereof,  and  beyond  the  weekly  bills  of  mortality  and  ten  miles  of 
the  Hoyal  Exchange,  be  and  the  same  are  hereby  repealed ;  and  there  shall 
be  no  longer  any  assize  of  bread  beyond  the  limits  aforesaid,  or  any  regu- 
lation respecting  the  price  thereof. 

II.  Material  of  Bread. — ^That  it  shall  and  may  be  lawful  for  the 
several  bakers  or  sellers  of  bread  out  of  the  city  of  London,  and  the  liberties 
thereof,  and  beyond  the  weekly  bills  of  mortality  and  ten  miles  of  the  Boyal 
Exchange,  to  make  and  sell,  or  offer  for  sale,  in  his,  her,  or  their  shop,  or  to 
deliver  to  bi'^,  her,  or  their  customer  or  customers,  bread  made  of  fiour,  or 
meal  of  wheat,  barley,  rye,  oats,  buck  wheat,  Indian  corn,  peas,  beans,  rice, 
or  potatoes,  or  any  of  them,  and  with  any  common  salt,  pure  water,  eggs, 
milk,   barm,  leaven,  potato  or  other  yeast,  and  mixed  in  such  proportions 

1  This  Act  (3  Geo.  IV.  c.  IOC)  remaJos  in  force  within  the  preacribed  limits. 
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as  thej  shall  think  fit,  and  with  no  other  ingredient  or  matter  whatsover, 
subject  to  the  regulations  hereinafter  contained. 

in.  Weight  and  Size. — ^That  it  shall  and  may  be  lawful  for  the  several 
bakers  or  sellers  of  bread  beyond  the  limits  aforwiid  (section  first)  to  make 
and  sdl,  or  offer  for  sale,  in  his,  her,  or  their  shop,  or  to  deliver  to  hid,  her, 
or  their  customer  or  customers,  bread  made  of  such  weight  or  size  as  such 
bakers  or  sellers  of  bread  shall  think  fit ;  any  law  or  usage  to  the  contrary 
notwithstanding. 

IV.  To  BE  Sold  only  by  Weight. — ^That  from  and  after  the  commence- 
ment of  this  act  all  bread  sold  beyond  the  limits  aforesaid  (section  first)  shall 
be  sold  by  the  several  bakers  or  sellers  of  bread  respectively  beyond  the  said 
limits  by  tveight ;  and  in  case  any  baker  or  seller  of  bread  beyond  the  limits 
aforesaid  shall  sell  or  cause  to  be  sold  bread  m  any  other  manner  than  by 
weight,  then  and  in  such  case  every  such  baker  or  seller  of  bread  shall  for 
every  such  offence  forfeit  and  pay  any  sum  not  exceeding  forty  shillings, 
which  the  magistrate  or  magistrates,  justice  or  justices,  before  whom  such 
offender  or  offenders  shall  be  convicted,  shall  order  and  direct :  Provided 
always,  that  nothing  in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  prevent  or  hinder  any  such  baker  or  seller  of  bread  from  selling 
bread  usually  sold  under  the  denomination  of  French  or  fancy  bread  or 
rolls  without  previously  weighing  the  same. 

V.  Bakers  to  use  Avoirdupois  Weight. — That  the  several  bakers  or 
sellers  of  bread  respectively,  beyond  the  said  limits  (section  first)  in  the  sale  of 
bread,  shall  use  avoirdupois  weight  of  sixteen  ounces  to  the  pound,  accord- 
ing to  the  standard  in  the  Exchequer,  and  the  several  gradations  of  the 
same  for  any  less  quantity  than  a  pound ;  and  in  case  any  such  baker  or 
seller  of  bread  shall  at  any  time  use  any  other  than  the  avoirdupois  weight, 
and  the  several  gradations  of  the  same,  he,  she,  or  they  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  nor  less  than 
forty  shillings,  as  the  magistrate  or  magistrates,  justiee  or  justices  before 
whom  such  conviction  sh^  take  place,  shall  from  time  to  time  order  and 
adjudge. 

VI.  Bakers  to  Provide  Beams,  etc. — That  every  baker  or  seller  of 
bread  beyond  the  limits  aforesaid  (section  first),  shall  cause  to  be  fixed  in  some 
conspicuous  part  of  his,  her,  or  their  shop,  on  or  near  the  counter,  a  beam 
and  scales  with  proper  weights,  or  other  sufficient  balance,  in  order  that  all 
bread  there  sold  may  from  time  to  time  be  weighed  in  the  presence  of  the 
purchaser  or  purchasers  thereof,  except  as  aforesaid ;  and  in  case  any  such 
baker  or  seller  of  bread  shall  neglect  to  fix  such  beam  and  scales,  or  other 
sufficient  balance,  in  manner  aforesaid,  or  to  provide  and  keep  for  use  proper 
beam  and  scales  and  proper  weights,  or  balance,  or  shall  have  or  use  any 
incorrect  or  false  beam  or  scales  or  balance,  or  any  false  weight  not  being 
of  the  weight  it  purports  to  be,  according  to  the  standard  in  the  Exchequer, 
then  and  in  every  such  case,  he,  she,  or  they  shall  for  every  such  false  beam* 
and  scales  and  balance,  or  false  weight,  forfeit  and  pay  any  sum  not  exceed- 
ing five  pounds,  which  the  magistrate  or  magistrates,  justice  or  justices  before 
whom  such  offender  or  offenders  shall  be  convicted,  shall  order  and  direct. 

A  blunder  has  been  committed  in  the  sixth  section  rco;)ied  from  tlie  London 
Act,  3  Geo.  IV.  c.  106),  which  renders  the  penalty  for  not  having:  heams, 
scales,  and  weights,  inoperative.  It  appears  that  the  clause,  a^  it  originally 
stood,  made  the  penalty  of  L.5  applicable  to  eveiy  such  omission,  or  the 
having  false  instruments  for  weight.  Some  one  had  desired  to  increase  the 
punishment  in  the  latter  case,  and  introduced  the  words  "  for  every  such 
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&Ise  beam  and  scales  or  balance,  or  ^Ise  weight,'*  and  thereby  he  has  thrown 
out  the  penalty  applicable  to  the  previous  part  of  the  clause.  About  twelve 
years  ago  numerous  convictions  were  obtained  in  Perthshire  under  this  clause, 
for  the  mere  omission  to  have  weighing  apparatus.  An  appeal  was  taken 
to  the  Circuit  Court  by  a  baker  in  Errol,  founded  on  the  omission  of  any 
penalty  for  that  particular  offence.  A  search  was  made  into  the  rolls  of 
Parliament,  and  the  histoir  of  the  clause  and  origin  of  the  omission  dis- 
covered as  above,  when,  with  the  advice  of  crown  coimsd,  the  conviction  was 
given  up.  This  affords  another  argument  for  the  necessity  of  the  manage- 
ment of  bills  in  Parliament  being  intrusted  to  some  one  skilled  person,  who 
should  be  responsible  for  the  whole  firamework  of  the  statute,  from  the  first 
to  the  last.  It  b  believed,  that  notwithstanding  the  defect  (which  at  first 
reading  is  by  no  means  apparent),  numerous  convictions  are  obtained,  both 
in  England  and  in  Scotland,  for  the  offence  of  omitting  to  have  weighing 
apparatus  in  the  shop.  In  some  counties  convictions  nave  been  also  ol^ 
tained  where  the  baker  has  sold  toitkout  actually  weighing  the  bread  in 
presence  of  the  purchaser,  though  n^t  asked  to  do  so.  Being  a  penal  statute 
the  interpretation  must  be  strict,  and  cannot,  therefore,  be  extended  to  cases 
not  actuallv  provided  for.  But  though  the  act  for  the  abolition  of  unne- 
cessary oaths  5  and  6 'Will.  IV.  c.  62  (1835),  provides  for  no  penalty  either 
against  the  justice  or  party  swearing  m  England,  a  justice  had  sentence  of 
one  month's  imprisonment  for  administering  a  voluntary  oath.  Reg.  v, 
Nott,  1  C.  M.  288  (Q.  B.),  29th  May  1843.  It  is  worthy  of  remark,  that 
in  the  extension  of  the  Bread  Act  to  Ireland  (I  and  2  Vict.  c.  28, 1838),  the 
error  is  corrected,  and  the  refusal  to  weigh  is  also,  with  propriety,  included  in 
the  penal  offence.  In  the  sixth  section  there  is  no  obligation  to  weigh,  though 
the  apparatus  is  provided  to  be  kept  for  weighing,  and  the  buyer  may  refuse 
to  take  without  weighing.  Contrast  the  sixth  with  the  seventh  section  of 
the  act,  where  the  pemuty  is  imposed  for  not  having  weighing  apparatus,  or, 
having  such,  refusing  to  weigh. 

Vn.  Bakers  Delivering  by  Cart,  etc. — ^That  every  baker  or  seller  of 
bread  beyond  the  limits  aforesaid,  and  every  journeyman,  servant,  or  other 
person  employed  by  such  baker  or  seller  of  bread,  who  shall  convey  or  carry 
out  bread  for  sale  in  and  from  any  cart  or  other  carriage,  shall  be  provided 
with  and  shall  constantly  carry  in  such  cart  or  other  carriage  a  correct  beam 
and  scales  with  proper  weights,  or  other  sufficient  balance,  in  order  that  all 
bread  sold  by  every  such  baker  or  seller  of  bread,  or  by  his  or  her  journey- 
man, servant,  or  other  person,  may  from  time  to  time  be  weighed  in  the  pre- 
sence of  the  purchaser  or  purchasers  thereof,  except  as  aforesaid:^  and  in 
case  any  such  baker  or  seller  of  bread,  or  bis  or  her  journeyman,  servant^ 
or  other  person,  shall  at  any  time  carry  out  or  deliver  any  bread  without 
being  provided  with  such  beam  and  scales  with  proper  weights  or  other  suf- 
ficient balance,  or  whose  weights  shall  be  deficient  in  their  due  weight  ac- 
cording to  the  standard  in  the  Exchequer,  or  shall  at  any  time  refuse  to 
weigh  any  bread  purchased  of  him,  her,  or  them,  or  delivered  by  his,  her, 
or  their  journeyman,  servant,  or  other  person,  in  the  presence  of  the  person 
or  persons  purchasing  or  receiving  the  same,  then  and  in  every  such  case 
every  such  baker  or  seller  of  bread  shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  ^ve  pounds,  which  the  magistrate  or  magistrates, 
justice  or  justices  before  whom  such  offender  or  offenders  shaU  be  convicted 
shall  order  and  direct. 

VIII.  Adulterating  Bread. — ^That  no  baker  or  other  person  or  persons 
who  shall  make  bread  for  sale  beyond  the  limits  aforesaid  (^section  frst),  nor  any 
journeyman  or  other  servant  of  any  such  baker  or  other  person,  shall  at  any 

>  This  arolies  to  French  or  fancy  bread  or  rolls  excepted  in  the  fonrth  clause ;  but  what 
are  includea  in  the  first  two  denominations  is  not  very  apparent. 
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time  or  times  in  the  making  of  bread  for  sale  beyond  such  limits  use  any 
mixture  or  ingredient  whatsoever  in  the  making  of  such  bread,  other  than 
and  except  as  hereinbefore  mentioned,  on  any  account  or  under  any  colour 
or  pretence  whatsoever,  upon  pain  that  every  such  person,  whether  master 
or  journeyman,  servant  or  other  person,  who  shall  offend  in  the  premises, 
and  shall  be  convicted  of  any  such  offence  by  the  oath,  or  in  case  of  a  Quaker 
by  affirmation,  of  one  or  more  credible  witness  or  witnesses,  or  by  his,  her, 
or  their  own  confession,  shall  for  every  such  offence  forfeit  and  pay  any  sum 
Dot  exceeding  ten  pounds  nor  less  than  five  pounds,  or  in  default  thereof 
shall,  by  warrant  under  the  hands  and  seals  of  the  magistrate  or  magistrates, 
justice  or  justices,  before  whom  such  offender  shall  be  convicted,  be  appre- 
hended and  committed  to  the  House  of  Correction  or  some  prison  of  the  city, 
county,  borough,  or  place  where  the  offence  shall  have  been  committed,  or 
the  offender  or  offenders  shall  be  apprehended,  there  to  remain  for  any  time 
not  exceeding  six  calendar  months  with  or  without  hard  labour  from  the 
time  of  such  commitment,  unless  the  penalty  shall  be  sooner  paid,  or  any 
such  magistrate  or  magistrates,  justice  or  justices,  shall  think  fit  and  order ; 
and  it  shall  be  lawful  for  the  magistrate  or  magistrates,  justice  or  justices 
before  whom  any  such  offender  or  offenders  shall  be  convicted  to  cause  the 
offendei''s  name,  place  of  abode,  and  offence  to  be  published  in  some  news- 
paper which  shall  be  printed  or  published  in  or  near  the  city,  county, 
borough,  or  place  where  the  offence  shall  have  been  committed,  and  to  de- 
fray the  expense  of  publishing  the  same  out  of  the  money  to  be  forfeited  as 
last  mentioned,  in  case  any  shall  be  so  forfeited,  paid,  or  recovered. 

IX.  Adulterating  Corn,  Meal,  or  Flour. — That  if  any  person  heycnd 
the  limits  aforesaid  {section first),  shall  put  into  any  com,  meal,  or  fiour  which 
shall  be  ground,  dressed,  bolted,  or  manufactured  for  sale  beyond  such  limits, 
either  at  the  time  of  grinding,  dressing,  bolting,  or  manufacturing  the  same, 
or  at  any  other  time,  any  ingredient  or  mixture  whatsoever  not  being  the 
real  and  genuine  produce  of  the  corn  or  grain  which  shall  be  so  ground  ;  or 
if  any  person  shall  beyond  the  limits  aforesaid  knowingly  sell  or  offer  or  ex- 
pose for  sale,  either  separately  or  mixed,  any  meal  or  fiour  of  one  sort  of 
com  or  grain  as  the  meal  or  flour  of  any  other  sort  of  corn  or  grain,  or  any 
ingredient  whatsoever  mixed  with  the  meal  or  fiour  so  sold  or  offered  or  ex- 
posed for  sale,  then  and  in  every  such  case  every  person  so  offending  shall, 
upon  conviction  before  any  one  or  more  magistrate  or  magistrates,  justice  or 
justices,  of  the  city,  county,  borough,  or  place  where  such  offence  shall  have 
been  committed,  on  the  oath,  or  in  case  of  a  Quaker  by  affirmation ,  of  one 
or  more  credible  witness  or  witnesses,  or  by  his,  her,  or  their  own  confession, 
forfeit  and  pay  for  every  such  offence  any  sum  not  exceeding  twenty  pounds 
nor  less  than  five  pounds,  which  such  magistrate  or  magistrates,  justice  or 
justices,  before  whom  any  such  offender  or  offenders  shall  be  convicted  shall 
think  fit  and  order. 

Note. — ^In  England  it  has  been  held — 1.  That  it  is  a  misdemeanour  at  common 
law  knowingly  to  give  injurious  food  to  any  person  to  eat,  whether  excited  by 
malice  or  a  desire  of  gain.  Reg.  v.  Mackarty,  6  East,  133. — (See  Scotch  case, 
Bannatyne,  1847— Ark.,  361). 

2.  A  baker  is  liable  to  indictment  for  selling  bread  containing  pernicious 
ingredients,  even  alum  in  a  shape  which  renders  it  noxious.  Rex  v.  Dixor, 
3M.  andSel,  11. 

3.  An  indictment  will  not  lie  against  a  miller  for  receiving  good  barley 
and  returning  a  mixture  of  oats  and  barley  which  is  musty.  Rex  v,  Ilajes, 
4M.  andSel.,  214. 
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4.  It  is  not  necessary  to  set  forth  the  noxious  materials,  or  to  state  an  in- 
tention to  injure.    Rex  v.  Dixon,  3  M.  and  Sel.,  16. 

X.  Mixed  BrG'^i>* — ^That  every  person  who  shall  make  for  sale,  or  sell 
or  expose  for  sale,  beyond  the  limits  aforesaid  {section  first) ^  any  bread  made 
wholly  or  partially  of  peas  or  beans,  or  potatoes,  or  of  any  sort  of  corn  or 
grain  other  than  wheat,  shall  cause  all  such  bread  to  be  marked  with  a  large 
Roman  M. ;  and  if  any  person  shall  at  any  time  beyond  the  limits  aforesaid 
make,  or  sell,  or  expose  for  sale,  any  such  bread  without  such  mark  as 
hereinbefore  directed,  then  and  in  every  such  case  every  person  so  offend- 
ing shall,  upon  conviction  in  manner  hereinafter  mentioned,  forfeit  and  pay 
for  every  pound  weight  of  such  bread,  and  so  in  proportion  for  any  less 
quantity  which  shall  be  so  made  for  sale,  or  sold  or  exposed  for  sale,  with- 
out being  so  marked  as  aforesaid,  any  sum  not  exceeding  ten  shillings,  as 
the  magistrate  or  magistrates,  justice  or  justices,  before  whom  such  convic- 
tion shall  take  place  shall  from  time  to  time  order  and  adjudge :  Provided 
always,  that  nothing  in  tliis  act  contained  shall  extend  or  be  construed  to 
extend  to  require  any  bread  made  of  the  meal  or  flour  of  wheat  only,  and  in 
the  making  of  which  potato  yeast  shall  be  used,  to  be  marked  as  herein- 
before is  mentioned. 

XI.  Search  Warrant. — ^That  it  shall  be  lawful  for  any  magistrate  or 
magistrates,  justice  or  justices  of  the  peace,  within  the  limits  of  their  respec- 
tive jurisdictions,  and  also  for  any  peace  officer  or  officers  authorized 
by  warrant^  under  the  hand  and  seal  or  hands  and  seals  of  any  such  magis- 
trate or  magistrates,  justice  or  justices  (and  which  warrant  any  such  magis- 
trate or  magistrates,  justice  or  justices,  is  and  are  hereby  empowered  to 
grant),  at  seasonable  times  in  the  daytime,  to  enter  into  any  house,  mill,  shop, 
stall,  bakehouse,  bolting  house,  pastry  warehouse,  outhouse,  or  ground  of  or 
belonging  to  any  miller,  mealman,  or  baker,  or  other  person  who  shall  grind 
grain,  or  dress  or  bolt  meal  or  flour,  or  make  bread  for  reward  or  sale, 
beyond  the  limits  aforesaid,  and  to  search  or  examine  whether  any  mixture 
or  ingredient  not  the  genuine  produce  of  the  grain  such  meal  or  flour  shall 
import  or  ought  to  be  shall  have  been  mixed  up  with  or  put  into  any  meal 
or  flour  in  the  possession  of  such  miller,  mealman,  or  baker,  either  in  the 
grinding  of  any  grain  at  the  mill,  or  in  the  dressing,  bolting,  or  manufactur- 
ing thereof,  whereby  the  purity  of  any  meal  or  flour  is  or  shall  be  in  any- 
wise adulterated,  or  whether  any  mixture  or  ingredient  other  than  is  allowed 
by  this  act  shall  have  been  mixed  up  with  or  put  into  any  dough  or  bread 
in  the  possession  of  any  such  baker  or  other  person,  whereby  any  such 
dough  or  bread  is  or  shall  be  in  anywise  adulterated,  and  also  to  search  for 
any  mixture  or  ingredient  which  may  be  intended  to  be  used  in  or  for  any 
such  adulteration  or  mixture  ;  and  if  on  any  such  search  it  shall  appear  that 
any  such  meal,  flour,  dough,  or  bread  so  found  shall  have  been  so  adulterated 
by  the  person  in  whose  possession  it  shall  then  be,  or  any  mixture  or  ingre- 
dient shall  be  found  which  shall  seem  to  have  been  deposited  there  in  order 
to  be  used  in  the  adulteration  of  meal,  flour,  or  bread,  then  and  in  every  such 
case  it  shall  be  lawful  for  every  such  magistrate  or  magistrates,  justice  or 
justices  of  the  peace,  or  officer  or  officers  authorized  as  aforesaid  respectively, 
within  the  limits  of  their  respective  jurisdictions,  to  seize  and  take  any  meal, 
flour,  dough,  or  bread  which  shall  be  found  in  any  such  search,  and  deemed 
to  have  been  adulterated,  and  all  ingredients  and  mixtures  which  shall  be 

'  It  has  been  doubted  in  England  whether  a  general  search  warrant  would  be  legal  under 
this  clause. — Chitty's  Bums"  Justice,  vol.  i.  p.  434. 
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foand  and  deemed  to  have  been  used,  or  intended  to  be  used,  in  or  for  any 
each  adulteration  as  aforesaid ;  and  such  part  thereof  as  shall  be  seized  by 
any  peace  officer  or  officers  authorized  as  aforesaid,  shall,  with  all  convenient 
speed  afier  seizure,  be  carried  to  the  nearest  resident  magistrate  or  magis- 
trates, justice  or  justices  of  the  peace,  within  the  limits  of  whose  jurisdiction 
the  same  shall  have  been  so  seized ;  and  if  any  magistrate  or  magistrates, 
justice  or  justices,  who  shall  make  any  such  seizure  in  pursuance  of  this  act, 
or  to  whom  anything  so  seized  under  the  authority  of  this  act  shall  be 
brought,  shall  adjudge  that  any  such  meal,  flour,  dough,  or  bread  so  seized, 
shall  have  been  adulterated  by  any  mixture  or  ingredient  put  therein  other 
than  is  allowed  by  this  act,  or  shall  adjudge  that  any  ingredient  or  mixture 
80  found  as  aforesaid  shall  have  been  deposited  or  kept  where  so  found  for 
the  purpose  of  adulterating  meal,  flour,  or  bread,  then  and  in  any  such  case 
every  such  magistrate  or  magistrates,  justice  or  justices  of  the  peace,  is  and 
are  hereby  required,  within  the  limits  of  their  respective  jurisdictions,  to 
dispose  of  the  same  as  he  or  they,  in  his  or  their  discretion,  shall  from  time 
to  time  think  proper. 

XII.  Ingredients  for  Adulteration  pound  in  PnE^nsES. — ^That  every 
miller,  mealman,  or  baker,  beyond  the  limits  aforesaid  (section  Jirst\  in  whose 
house,  mill,  shop,  stall,  bake-house,  bolting-house,  pastry  warehouse,  out- 
house, ground,  or  possession,  any  ingredient  or  mixture  shall  be  found,  which 
shall,  after  due  examination,  be  adjudged  by  any  magistrate  or  magistrates, 
justice  or  justices  of  the  peace,  to  have  been  deposited  there  for  the  purpose 
of  being  used  in  adulterating  meal,  flour,  or  bread,  shall,  on  being  convicted 
of  any  such  offence,  either  by  his,  her,  or  their  own  confession,  or  by  the 
oath,  or  in  case  of  a  Quaker,  by  affirmation,  of  one  or  more  credible  wit- 
ness or  witnesses,  forfeit  and  pay  on  every  such  conviction  any  sum  not 
exceeding  ten  pounds  nor  less  than  forty  shillings  for  the  flrst  offence,  Ave 
pounds  for  the  second  offence,  and  ten  pounds  for  every  subsequent  offence, 
or  in  default  of  payment  thereof  shall,  by  warrant  under  the  hand  and  seal  or 
hands  and  seals  of  the  magistrate  or  magistrates,  justice  or  justices,  before 
whom  such  offender  shall  be  convicted,  be  apprehended  and  committed  to  the 
house  of  correction,  or  some  prison  of  the  city,  county,  or  place  where  the 
offence  shall  have  been  committed,  or  the  offender  or  offenders  shall  be 
apprehended,  there  to  remain  for  any  time  not  exceeding  six  calendar  months, 
with  or  without  hard  labour,  from  the  time  of  such  commitment  (unless  the 
penalty  be  sooner  paid),  as  any  such  magistrate  or  magistrates,  justice  or 
justices,  shall  think  flt  and  order  ;  and  it  shall  be  lawful  for  the  magistrate 
or  magistrates,^  justice  or  justices  before  whom  any  such  offender  shall  be 
convicted  to  cause  the  offender's  name,  place  of  abode,  and  offence,  to  be 
published  in  some  newspaper  which  shall  be  printed  or  published  in  or  near  the 
city,  county,  borough,  or  place  where  the  offence  shall  have  been  committed, 
and  to  defray  the  expense  of  publishing  the  same  out  of  the  money  to  be  for- 
feited as  last  mentioned,  in  case  any  shall  be  so  forfeited,  paid,  or  recovered. 

Xni.  Obstructing  Search. — That  if  any  person  or  persons  shall  wilfully 
obstruct  or  hinder  any  such  search  as  hereinbefore  is  authorized  to  be  made, 
or  the  seizure  of  any  meal,  flour,  dough,  or  bread,  or  of  any  ingredient  or 
mixture  which  shall  be  found  on  any  such  search,  and  deemed  to  have  been 
lodged  with  an  intent  to  adulterate  the  purity  or  wholcsomeness  of  any  meal, 
flour,  dough,  or  bread,  or  shall  wilfully  oppose  or  resist  any  such  search 
being  made,  or  the  carrying  away  any  such  ingredient  or  mixture,  as  afore- 
said, or  any  meal,  flour,  dough,  or  bread  which  shall  be  seized  as  being 
adulterated,  or  as  not  being  made  pursuant  to  this  act,  he,  she,  or  they,  so 
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doing  or  offending  in  any  of  the  cases  last  aforesaid,  shall,  for  every  such 
offence,  on  being  convicted  thereof,  forfeit  and  pay  such  sum,  not  exceeding 
ten  pounds,  as  the  magistrate  or  magistrates,  justice  or  justices,  before  whom 
such  offender  or  offenders  shall  be  convicted  shall  think  fit  and  order :  Pro- 
vided also,  that  if  any  person  making,  or  who  shall  make  bread  for  sale 
beyond  the  limits  aforesaid,  shall  at  any  time  make  complaint  to  any  magis- 
trate or  magistrates,  justice  or  justices  of  the  peace,  within  his  or  their 
jurisdiction,  and  make  appear  to  him  or  them,  by  the  oath,  or  in  the  case  of 
a  Quaker,  by  affirmation,  of  any  credible  witness,  that  any  offence  which  such 
person  shall  have  been  charged  with,  and  for  which  he  or  she  shall  have 
incurred  and  paid  any  penalty  under  this  act,  shall  have  been  occasioned 
by  or  through  the  wilful  act,  neglect,  or  default  of  any  journeyman  or  other 
servant  employed  by  or  under  such  person  so  making  complaint,  then  and  in 
any  such  case  any  such  magistrate  or  magistrates,  justice  or  justices,  may 
and  is,  or  are  hereby  required  to  issue  out  his  or  their  warrant,  under  his 
or  their  hand  and  seal,  or  respective  hands  and  seals,  for  bringing  any  such 
journeyman  or  servant  before  any  such  magistrate  or  magistrates,  justice  or 
justices,  or  any  magistrate  or  justice  of  the  peaq^  acting  ia  and  for  the  city, 
county,  division,  or  place  where  the  offender  can  be  found ;  and  on  any  such 
journeyman  or  servant  being  thereupon  apprehended  and  brought  before  any 
such  magistrate  or  magistrates,  justice  or  justices,  he  or  they,  within  his  or 
their  respective  jurisdictions,  is  and  are  hereby  authorized  and  required  to 
examine  into  the  matter  of  such  complaint,  and  on  proof  thereof  upon  oath 
or  affirmation,  to  the  satisfaction  of  any  such  magistrate  or  magistrates, 
justice  or  justices  of  the  peace,  who  shall  hear  such  complaint,  then  any  such 
magistrate  or  magistrates,  justice  or  justices,  is  and  are  hereby  directed  and 
authorized,  by  any  order  under  his  or  their  respective  hand  or  hands,  to 
adjudge  and  order  what  reasonable  sum  of  money  shall  be  paid  by  any  such 
journeyman  or  servant  to  his  master  or  mistress  as  or  by  way  of  recompense 
to  him  or  her  for  the  money  he  or  she  shall  have  paid  by  reason  of  the  wilful 
act,  neglect,  or  default  of  any  such  journeyman  or  servant ;  and  if  any  such 
journeyman  or  servant  shall  neglect  or  refuse,  on  his  conviction,  to  make 
immediate  payment  of  the  sum  of  money  which  any  such  magistrate  or 
magistrates,  justice  or  justices,  shall  order  him  to  pay  by  reason  of  such  his 
said  wilful  neglect  or  default,  then  any  such  magistrate  or  magistrates, 
justice  or  justices,  within  his  or  their  respective  jurisdiction,  is  or  are  hereby 
authorized  and  required,  by  warrant  under  his  or  their  hand  and  seal,  or 
hands  and  seals,  to  cause  such  journeyman  or  servant  to  be  apprehended  and 
committed  to  the  house  of  correction,  or  some  other  prison  of  the  city, 
county,  division,  or  place,  in  which  such  journeyman  or  servant  shall  be 
apprehended  or  convicted,  to  be  there  kept  to  hard  labour  for  any  term 
not  exceeding  one  calendar  month  nor  less  than  ten  days  from  the  time  of 
such  commitment,  as  to  such  magistrate  or  magistrates,  justice  or  justices, 
shall  seem  reasonable,  unless  payment  shall  be  made  of  the  money  ordered 
after  such  commitment  and  before  the  expiration  of  the  said  term. 

XIV.  Bakers  not  to  Bake  on  the  Lord's  Dat. — ^That  no  master  or 
mistress,  journeyman,  or  other  person  exercising  or  employed  in  the  trade  or 
calling  of  a  baker  bei/ond  the  limits  aforesaid  (section  Jirst),  shall  on  the  Lord's 
day,  or  on  any  part  thereof,  make  or  bake  any  bread,  rolls,  or  cakes  of  any 
sort  or  kind,*  or  shall  on  any  other  part  of  the  said  day  after  the  hour  of 

^  Id  England  it  has  been  held  that  baking  paddings  and  pies  and  other  such  things  (not 
bread)  for  dinner  is  not  an  offence  under  this  act.— Chitty's  Bums*  Justice,  vol.  ill.  p.  1283. 
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hair^past  one  of  the  clock  in  the  afternoon  sell  or  expose  for  sale,  or  permit 
or  suffer  to  be  sold  or  exposed  for  sale,  any  bread,  rolls,  or  cakes  of  any  sort 
or  kind,  or  bake  or  deliver,  or  permit  or  suffer  to  be  baked  or  delivered,  any 
meat,  puddiug,   pie,  tart,  or  victuals,  or  in  any  other  manner  exercise  the 
trade  or  calling  of  a  baker,  or  be  engaged  or  employed  in  the  business  or 
occupation  thereof,  save  and  except  so  far  as  may  be  necessary  in  setting 
and  superintending  the  sponge  to  prepare  the  bread  or  dough  for  the  fol- 
lowing day's  baking ;  and  every  person  offending  against  the  last-mentioned 
regulations,  or  any  one  or  more  of  them,  and  being  thereof  convicted  before 
any  justice  of  the  peace  of  the  city,  county,  or  place  where  the  offence  shall 
be  committed,  within  six  days  from  the  commission  thereof,  either  upon  the 
view  of  such  justice,  or  on  confession  by  the  party,  or  proof  by  one  or  more 
witness  or  witnesses  upon  oath  or  affirmation,  shall  for  every  such  offence 
pay  and  undergo  the  forfeiture,  penalty,  and  punishment  hereinafler  men- 
tioned ;  (that  is  to  say),  for  the  first  offence  the  penalty  of  ten  shillings,  for 
the  second  offence  the  penalty  of  tfcenty  shillings,  and  for  the  third  and  every 
subsequent  offence  respectively  the  penalty  o{ forty  shillings,^  and  shall  more- 
over, upon  every  such  conviction,  bear  and  pay  the  costs  and  expenses  of  the 
prosecution,  such  costs  and  expenses  to  be  assessed,  settled,  and  ascertained 
by  the  justice  convicting,  and  the  amount  thereof,  together  with  such  part  of 
the  penalty  as  such  justice  shall  think  proper,  to  be  allowed  to  the  prosecu- 
tor or  prosecutors  for  loss  of  time  in  instituting  and  following  up  the  prose- 
cution, at  a  rate  not  exceeding  three  shillings  per  diem,  and  to  be  paid  to  the 
prosecutor  or  prosecutors  for  his,  her,  or  their  own  use  and  benefit,  and  the 
residue  of  such  penalty  to  be  paid  to  such  justice,   and  within   seven  days 
after  his  receipt  thereof  to  be  transferred  by  him  to  some  one  of  the  overseers 
of  the  poor,  or  to  some  other  officer  (as  the  convicting  justice  or  justices  may 
direct)  of  the  parish,  township,  or  place  in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the 
general  rate  of  the  county,  riding,  or  division  in  which  such  parish,  town- 
ship, or  place  shall  be  situate,  whether  the  same  shall  or  shall  not  contribute 
to  such  general  rate  ;  and  no  inhabitant  of  such  county,  riding,  or  division 
shall  be  deemed  an  incompetent  witness  in  any  proceeding  under  this  act  by 
reason  of  the  application  of  such  penalty  or  forfeiture  to  the  use  of  the  said 
general  rate  as  aforesaid;*    and  in  case  the  whole  amount  of  the  penalty, 
and  of  the  costs  and  expenses  aforesaid,  be  not  forthwith  paid  after  convic- 
tion of  the  offender  or  offenders,  such  justice  shall   and  may,  by  warrant 
under  his  hand  and  seal,  direct  the  same  to  be  raised  and  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders,  and  in  default 
and   insufficiency  of  such  distress  commit  the  offender  or  offenders  to  the 
house  of  correction,  with  or  without  hard  labour,  on  a  first  offence  for  the 
space  of  seven  days,  on  a  second  offence  for  a  space  of  fourteen  days,  and  on 
a  third  or  any  subsequent  offence  for  the  space  of  one  month,  with  or  with- 
out hard  labour,  unless  the  whole  of  the  penalty,  costs,  and  expenses  be 
sooner  paid  and  discharged  :  Provided  nevertheless,  that  it  shall  be  lawful 
for  every  baker  residing  beyond  t/ie  limits  aforesaid  {section  first)  to  deliver  to 
his  or  her  customers  on  the  Lord's  day  any  bakings  until  half-an-hour  past 
one  of  the  clock  in  the  aflernoon  of  that  day,  without  incurring  or  being 

*  Held  in  Ens^Iand  that  there  can  only  be  one  penalty  for  every  day,  and  not  a  penalty  for 
every  sale. — Chitty's  Bums'  JusHctf  vol.  iii.  p.  1234. 

*  This  objection  to  witnesses  is  removed  in  all  cases  by  the  Act  3  and  4  Vict.  c.  2G  (1840). 
Foond  applicable  to  Scotland,  20th  July  1860,  Parish  of  Strathmiglo,  and  generally.as  to  all 
witnesses  by  the  Evidence  Act,  16  Vict.  c.  20  (1853). 
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liable  to  any  of  the  penalties  in  this  act  contained :  Provided  alwaySj  that  the 
provisions  of  this  act,  so  far  as  they  authorize  the  baking  and  preparing  bread  on 
Sundays,  sltoU  not  extend  to  Scotland, 

Note It  was  held  in  the  sheriflf  court  of  Perth,  on  the  authority  of  the  case, 

20th  May  1837,  Phillips  (House  of  Lords),  that  a  baker^s  apprentice  was  not 
bound  to  assist  on  Sabbath  afternoon  in  setting  the  sponge. 

XV.  That  no  person  who  shall  follow  or  be  concerned  in  the  business  of 
a  miller,  mealman,  or  baker,  shall  be  capable  of  acting  or  shall  be  allowed 
to  act  as  a  justice  of  the  peace  under  this  act,  or  in  putting  in  execution  any 
of  the  powers  in  or  by  thb  act  granted  ;  and  if  any  miller,  mealman,  or 
baker  shall  presume  so  to  do,  he  or  they  so  offending  in  the  premises  shall 
for  every  such  offence  forfeit  and  pay  the  sum  of  one  hundred  pounds  to  any 
person  or  persons  who  will  inform  or  sue  for  the  same,  to  be  recovered,  to- 
gether with  full  costs  of  suit,  in  any  of  his  Majesty's  courts  of  record  at 
Westminst^y  by  action  of  debt,  bill,  plaint,  or  information,  wherein  no  essoign, 
wager  of  law,  or  more  than  one  imparlance  shall  be  allowed. 

Note. — ^This  mode  of  recovery  may  perhaps  render  this  section  inapplicable  to 
Scotland. 

XVI.  Opposing  Execution  of  the  Act. — ^That  in  case  any  person  or 
persons  shall  resist  or  make  forcible  opposition  against  any  person  or  per- 
sons employed  in  the  due  execution  of  this  act,  every  such  person  offending 
therein  shall  for  every  such  offence  forfeit  any  sum  not  exceeding  ten  pounds, 
at  the  discretion  of  the  magistrate  or  magistrates,  justice  or  justices  of  the 
peace,  before  whom  he  or  she  shall  be  convicted  of  such  offence. 

XVII.  Recovery  and  application  of  Penalties. — ^That  all  penalties, 
forfeitures,  and  fines  by  this  act,  inflicted  or  authorized  to  be  imposed  (the 
manner  of  levying  and  recovering  and  applying  whereof  is  not  herein  other- 
wise directed),  shall,  upon  proof  and  conviction  of  the  offences  respectively, 
i)efore  any  magistrate  or  justice  of  the  peace  for  the  city,  county,  or  place 
where  the  offence  shall  have  been  committed  (as  the  case  may  require), 
either  by  the  confession  of  the  party  offending,  or  by  the  oath,  or  in  case  of 
a  Quaker,  on  affirmation,  of  any  credible  witness  or  witnesses,  which  oath  or 
affirmation  every  such  magistrate  or  justice  is  in  every  such  case  hereby 
fully  authorized  to  administer,  be  levied,  together  with  the  costs  attending 
the  information  and  conviction,  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  party  or  parties  offending,  by  warrant  under  the  hand  and  seal  of 
such  magistrate  or  justice  (which  warrant  such  magistrate  or  justice  is 
hereby  empowered  and  required  to  grant) ;  and  the  overplus  (if  any),  after 
such  penalties,  forfeitures,  and  fines,  and  the  charges  of  such  distress  and 
sale,  are  deducted,  shall  be  returned,  upon  demand,  unto  the  owner  or 
owners  of  such  goods  and  chattels ;  and  in  case  such  fines,  penalties,  and 
forfeitures  shall  not  be  forthwith  paid  upon  conviction,  then  it  shall  be  law- 
ful for  such  magistrate  or  justice  to  order  the  offender  or  offenders  so  con- 
victed to  be  detained  and  kept  in  safe  custody  until  return  can  be  con- 
veniently made  to  such  warrant  of  distress,  unless  the  offender  or  offenders 
shall  give  sufficient  security  to  the  satisfaction  of  such  magistrate  or  justice 
for  his  or  their  appearance  before  such  magistrate  or  justice  on  such  day  or 
days  as  shall  be  appointed  for  the  return  of  such  warrant  of  distress,  such 
day  or  days  not  being  more  than  seven  days  from  the  time  of  taking  any 
such  security,  and  which  security  the  said  magistrate  or  justice  is  hereby 
empowered  to  take  by  way  of  recognizance  or  otherwise ;  but  if  upon  the 
return  of  such  warrant  it  shall  appear  that  no  sufficient  distress  can  be  had 
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Uiereupon,  then  it  shall  be  lawful  for  any  such  magistrate  or  justice  of  the 
peace  as  aforesaid,  and  he  is  hereby  authorized  and  required,  by  warrant 
or  warrants  under  his  hand  and  seal,  to  cause  such  offender  or  offenders  to 
be  committed  to  the  common  gaol  or  house  of  correction  of  the  city,  county, 
or  place  where  the  offender  shall  be  or  reside,  there  to  remain  without  bail 
or  mainprize  for  any  time  not  exceeding  one  calendar  month,  with  or  with- 
out hard  labour  (save  and  except  as  herein  otherwise  directed),  unless  such 
penalties,  forfeitures,  and  fines,  and  all  reasonable  charges  attending  the 
same,  shall  be  sooner  paid  and  satisfied ;  and  the  monies  arising  by  such 
penalties,  forfeitures,  and  fines  respectively,  when  paid  or  levied,  if  not 
otherwise  directed  to  be  applied  by  this  act,  shall  be  from  time  to  time 
paid,  one  moiety  thereof  to  the  informer  or  person  suing  for  and  recovering 
the  same,  and  the  other  moiety  to  some  one  of  the  overseers  of  the  poor,  or 
to  some  other  officer  (as  the  convicting  justice  or  justices  may  direct)  of  the 
parish,  township,  or  place  in  which  the  offence  shall  have  been  committed, 
to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of 
the  county,  riding  or  division  in  which  such  parish,  township,  or  place  shall 
be  situate,  whether  the  same  shall  or  shall  not  contribute  to  such  general 
rate  ;  and  no  inhabitant  of  such  county,  riding,  or  division  shall  be  deemed 
an  incompetent  witness  in  any  proceeding  under  this  act  by  reason  of  the 
application  of  such  penalty  or  forfeiture  to  the  use  of  the  said  general  rate 
as  aforesaid.     (See  Note  2  to  Section  14). 

XVin.  Form  op  Summons. — That  every  summons  to  be  served  on  any 
offender  against  any  of  the  provisions  of  this  act  shall  be  in  the  form  or  to 
the  effect  following : — 

"  To  A.  B.  of 
County  of       )  Whereas  complaint  and  information  hath  been  made  before 
to  wit.  J       me,  C.  D.,  one  of  his  Majesty's  justices  of  the  peace  [or 

magistrate]  for  the  said  county,  etc.,  by  E.  F.  of 

that,  etc.  [here  state  the  nature  and  circumstance  of  the  case,  as  far  as  it 
shall  be  necessary  to  show  the  offence,  and  to  bring  it  within  the  authority 
of  the  justice  or  magistrate,  and  in  doing  that  follow  the  words  of  the  act  as 
near  as  may  be] :  These  are  therefore  to  require  you  personally  to  appear 
before  me  (or  such  other  justice  or  magistrate  as  shall  be  then  and  there 
present)  at  in  the  said  county,  etc.,  on  the  day  of 

next,  at  the  hour  of  in  the  noon,  to  answer  to  the 

said  complaint  and  information  made  by  the  said  E.  F.,  who  is  likewise 
directed  to  be  then  and  there  present  to  make  good  the  same.  Herein  fail 
not.     Given  under  my  hand  this  day  of  ." 

XIX.  Form  of  Information. — ^That  every  information  to  be  laid  before 
any  justice  or  magistrate  for  any  offence  against  this  act,  shall  be  in  the 
form  or  to  the  effect  following : — 

"  County  of      1  Be  it  remembered,  that  on  the  day  of 

to  wit.  J  A.  B.  of  in  the  said  county,  informeth  me, 

one  of  his  Majesty's  justices  of  the  peace  [or  magistrate,  as 
the  case  may  be]  for  the  said  county,  that  of 

in  the  said  county  [here  describe  the  offence,  with  the  time  and  place,  and 
follow  the  words  of  the  act  as  near  as  may  be],  contrary  to  the  statute  made 
in  the  year  of  the  reign  of  King  William  the  Fourth,  intituled  an 

Act  [set  forth  the  title  of  this  act^],  which  has  imposed  a  forfeiture  of 

^  It  is  now  sufficient  to  state  the  year  of  the  reign,  with  the  chapter  and  section,  without 
reciting  the  title  of  Acts  of  Parliament,  13  Yict.  cap.  21,  sect  8  (1850). 
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for  the  said  ofifence.     Taken  the  daj  of  before 

me,  C.  D." 

XX.  Informations. — ^That  all  offences  committed  against  this  act 
shall  be  laid  before  the  magistrate  or  magistrates,  justice  or  justices, 
usually  acting  in  and  for  the  district  in  which  the  offence  shall  have 
been  committed,  in  a  summary  way,  upon  complaint,  and  the  said 
magistrate  or  magistrates,  justice  or  justices,  is  and  are  hereby  empowered 
to  issue  his  or  their  summons  for  the  purpose  of  hearing  and  determining 
the  same. 

XXI.  Power  to  summon  Witnesses. — That  if  it  shall  be  made  appear 
by  the  oath  or  affirma^on  of  any  credible  person  or  persons,  to  the  satisfaction 
of  any  magistrate  or  magistrates,  justice  or  justices,  that  any  person  or  per- 
sons within  the  jurisdiction  of  any  such  magistrate  or  magistrates,  justice  or 
justices,  is  or  are  likely  to  give  or  offer  material  evidence  on  behalf  of  the 
prosecutor  of  any  offender  or  offenders  against  the  true  intent  and  meaning  of 
this  act,  or  on  behalf  of  the  person  or  persons  accused,  and  will  not  volun- 
tarily appear  before  such  magistrate  or  magistrates,  justice  or  justices,  to  be 
examined,  and  give  his,  her,  or  their  evidence  concerning  the  premises,  every 
such  magistrate  or  magistrates,  justice  or  justices,  is  and  are  hereby  authorized 
and  required  to  issue  his  or  their  summons  to  convene  every  such  person  or 
persons  before  any  such  magistrate  or  magistrates,  justice  or  justices,  at  such 
seasonable  time  as  in  such  summons  shall  be  fixed ;  and  if  any  person  so 
summoned  shall  neglect  or  refuse  to  appear  at  the  time  by  such  summons 
appointed,  and  no  just  excuse  shall  be  offered  for  such  neglect  or  refusal, 
then,  after  proof  upon  oath  or  affirmation  of  such  summons  having  been  duly 
served  upon  the  party  or  parties  so  summoned,  every  such  magistrate  and 
magistrates,  justice  and  justices,  is  and  are  hereby  authorized  and  required 
to  issue  his  or  their  warrant  under  his  hand  and  seal,  or  their  hands  and 
seals,  to  bring  every  such  person  or  persons  before  any  such  magistrate  or  ma- 
gistrates, justice  or  justices ;  and  on  the  appearance  of  any  such  person  before 
any  such  magistrate  or  magistrates,  justice  or  justices,  every  such  m^strate 
or  magistrates,  justice  or  justices,  is  and  are  hereby  authorized  and  empowered 
to  examine  upon  oath  or  affirmation  every  such  person ;  and  if  any  such 
person,  on  his  or  her  appearance,  or  on  being  brought  before  any  such 
magistrate  or  magistrates,  justice  or  justices,  shall  refuse  to  be  examined  upon 
oath  or  affirmation  concerning  the  premises,  without  offering  any  just  excuse 
for  such  refusal,  any  such  magistrate  or  magistrates,  justice  or  justices, 
within  the  limits  of  his  or  their  jurisdiction,  may,  by  warrant  under  his 
hand  and  seal,  or  their  hands  and  seals,  commit  any  person  or  persons  so 
refusing  to  be  examined,  to  the  public  prison  of  the  city,  county,  division, 
liberty,  or  place  in  which  the  person  or  persons  so  refusing  to  be  examined 
shall  be,  there  to  remain  for  any  time  not  exceeding  fourteen  days,  with  or 
without  hard  labour,  as  any  such  magistrate  or  magistrates,  justice  or  justices, 
shall  direct. 

XXII.  False  Evidence,  Perjury. — That  if  any  person  who  shall  take 
any  oath  or  make  any  affirmation  by  this  act  directed  to  be  taken  or  made, 
shall  wilfully  forswear  himself  or  herself,  or  make  any  false  affirmation,  every 
such  person  shall  be  subject  and  liable  to  be  prosecuted  for  perjury,  by  indict- 
ment or  information,  according  to  the  due  course  of  law,  and,  if  convicted 
thereof,  shall  be  subject  and  liable  to  the  pains  and  penalties  which  persons 
convicted  of  wilful  and  corrupt  perjury  are  subject  and  liable  to. 

XXin.  Form  of  Conviction. — That  the  magistrate  or  magistrates, 
justice  orjustices,  before  whom  any  person  shall  be  convicted  in  manner  pre- 
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scribed  by  this  act,  shall  cause  every  such  conviction  to  be  drawn  up  in  the 
form  or  to  the  effect  following  (that  is  to  say) : — 

"  to    it  f  Be  it  remembered,  that  on  this  day  of 

^  *  (in  the  year  of  the  reign  of  A.  B. 

is  convicted  before  Majesty's  justice  of  the  peace  for  the 

said  county  of  [or  for  the  division  of  the  said  county  of 

or  for  the  city,  liberty,  or  town  of  as  the  case  shall  happen  to 

be],  for  ;  and  do  adjudge  him  [or  her,  or 

them,  as  the  case  may  be]  to  pay  and  forfeit  for  the  same  the  sum  of 
Given  under  the  day  and  year  aforesaid." 

XXIV.  Proceedings  not  to  be  Quashed  fob  want  op  Form. — ^That  no 
order,  judgment,  or  conviction  made  touching  or  concerning  any  of  the 
matters  in  this  act  contained,  or  of  any  proceedings  to  be  had  touching  the 
conviction  of  any  offender  or  offenders  against  this  act^  shall  be  quashed  for 
want  of  form,  or  be  removed  or  removeable  by  certioraid,  or  any  other  writ 
or  process  whatsoever,  into  any  of  his  Majesty's  courts  of  record  at  West' 
minster ;  ^  and  where  any  distress  shall  be  made  for  any  sum  or  sums  of 
money  to  be  levied  by  virtue  of  this  act,  the  distress  itself  shall  not  be 
deemed  unlawful,  nor  the  party  or  parties  making  the  same  be  deemed  a 
trespasser  or  trespassers,  on  account  of  any  defect  or  want  of  form  in  the 
summons,  conviction,  warrant  of  distress,  or  any  other  proceeding  relating 
thereto  ;  nor  shall  the  party  or  parties  distraining  be  deemed  a  trespasser  or 
trespassers  ab  initio  on  account  of  any  irregularity  which  shall  be  afterwards 
committed  by  the  party  or  parties  distraining,  but  the  person  or  persons 
aggrieved  by  such  irregularity  shall  and  may  recover  full  satisfaction  for  the 
special  damage  (if  any)  in  an  action  on  the  case ;  but  no  plaintiff  or  plaintiffs 
shall  recover  in  any  action  for  such  irregularity  as  aforesaid  if  tender  of  suffi- 
cient amends  hath  been  made  by  or  on  the  behalf  of  the  party  distraining 
before  such  action  brought. 

XXV.  Appeal  to  Quarter-Sessions. — That  if  any  person  or  persons 
convicted  of  any  offence  punishable  by  this  act,  shall  think  him,  her,  or  them- 
selves aggrieved  by  the  judgment  of  the  magistrate  or  magistrates,  justice  or 
justices,  before  whom  he,  she,  or  they  shall  have  been  convicted,  it  shall  be 
lawful  for  such  person  or  persons  from  time  to  time  to  appeal  to  the  justices 
at  the  next  general  or  general  quarter-sessions  of  the  peace  which  shall  be 
held  for  the  city,  county,  division,  liberty,  town,  or  place  where  such  judg- 
ment shall  have  been  given,  and  that  the  execution  of  such  judgment  shall  iB 
such  case  be  suspended,  the  person  or  persons  so  convicted  entering  into  a  re- 
cognizance within  twenty-four  hours  of  the  time  of  such  conviction,  with  two 
sufficient  sureties,  in  double  the  sum  which  such  person  or  persons  shall  have 
been  adjudged  to  pay  or  forfeit,  upon  condition  to  prosecute  such  appeal  with 
effect,  and  to  be  forthcoming  to  abide  the  judgment  and  determination  of  the 
justices  at  their  said  next  general  or  general  quarter-sessions  ;  which  recog- 
nizance the  magisirate  or  magistrates,  justice  or  justices,  before  whom  such 
conviction  shall  be  had,  is  and  are  hereby  empowered  and  required  to  take  ;^ 
and  the  justices  in  the  said  general  or  general  quarter-sessions  are  hereby 
authorized  and  required  to  hear  and  finally  determine  the  matter  of  every 
such  appeal,  and  to  award  such  costs  as  to  them  shall  appear  just  and  rea- 
sonable to  be  paid  by  either  party  ;  and  if,  upon  hearing  the  said  appeal,  the 

1  This  onght  equally  to  exclude  review  of  the  supreme  courts  of  Scotland.  But  see  the 
provision  as  to  appeal  in  section  29. 

«  This  removes  the  duty  from  the  clerk  of  the  court,  with  whom  in  Scotland  it  is  usually 
intrusted. 
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judgment  of  the  magistrate  or  magistrates,  justice  or  justices,  before  whom 
the  appellant  or  appellants  shall  have  been  convicted,  shall  be  confirmed, 
such  appellant  or  appellants  shall  forthwith  pay  down  the  sum  he,  she,  or 
they  shall  have  been  adjudged  to  have  forfeited,  together  with  such  costs  as 
the  said  justices  in  their  said  general  or  general  quarter-sessions  shall  award 
to  be  paid  to  the  prosecutor  or  informer  for  defraying  the  expenses  sustained 
by  reason  of  any  such  appeal ;  and  in  default  of  the  appellants  paying 
the  same,  any  two  justices,  or  any  one  magistrate  or  justice  of  the  peace 
having  jurisdiction  in  the  place  into  which  any  such  appellant  or  appellants 
shall  escape,  or  where  he,  she,  or  they  shall  reside,  shall  and  may  by  warrant 
under  their  hands  and  seals,  or  liis  hand  and  seal,  commit  any  such  appellant 
or  appellants  to  the  common  gaol  of  the  city,  county,  division,  or  place  where 
lie,  she,  or  they  shall  be  apprehended,  until  he,  she,  or  they  shall  make  pay- 
ment of  such  penalty,  and  of  the  costs  and  charges  which  shall  be  adjudged 
on  the  conviction ;  but  if  the  appellant  or  appellants  in  any  such  appeal  shall 
make  good  his,  her,  or  their  appeal,  and  be  discharged  of  the  said  conviction, 
reasonable  costs  shall  be  awarded  to  the  appellant  or  appellants  against  such 
informer  or  informers  who  would  (in  case  of  such  conviction)  have  been 
entitled  to  a  moiety  of  the  penalty  to  have  been  recovered  as  aforesaid,  and 
which  costs  shall  and  may  be  recovered  by  the  appellant  or  appellants  against 
any  such  informer  or  informers,  in  like  manner  as  costs  given  at  any  general 
or  general  quarter-sessions  are  recoverable :  Provided  always,  that  no  person 
ahsJl  be  detained  in  prison  for  any  such  oflTeace  for  any  greater  length  of  time 
than  three  calendar  months. 

XXVI.  Time  allowed  for  Appeal. — ^That  if  any  such  conviction  shall 
happen  to  be  made  within  six  days  before  any  general  or  general  quarter- 
sessions  of  the  peace  shall  be  held  for  the  city,  county,  division,  town  cor- 
porate, borough,  or  place  where  such  conviction  shall  have  been  made,  the 
party  or  parties  who  shall  think  him,  her,  or  themselves  aggrieved  by  any 
such  conviction  shall  and  may,  on  entering  into  a  recognizance  in  manner 
and  for  tlie  purposes  before  directed,  be  at  liberty  to  appeal  either  to  the 
then  next  or  next  following  general  or  general  quarter-sessions  of  the  peace 
which  shall  be  held  for  any  such  county,  division,  city,  town -corporate, 
borough,  liberty,  or  place  where  any  such  conviction  shall  have  been 
made. 

XXVII.  As  TO  Penalties  in  Scotland. — That  in  Scotland  all  penalties 
uicurred  under  the  provisions  of  this  act  or  of  any  of  the  before-recited  acts 
shall  be  recoverable,  with  expenses,  either  before  the  sheriff  of  the  county 
or  the  magistrates  of  the  burgh  or  town  corporate  wherein  the  same  may  be 
incurred  or  where  the  offender  may  reside,  or  before  two  or  more  justices  of 
the  peace  of  such  county,  at  the  instance  either  of  the  procurator  fiscal  of 
court,  or  any  person  who  may  prosecute  for  the  same  ;  and  the  whole 
penalties,  after  deducting  all  charges  and  such  remuneration  to  the  person 
prosecuting  as  the  said  judges  shall  think  fit,  shall  be  paid  to  the  poor  of  the 
place  where  such  penalties  shall  be  awarded  ;  and  it  is  hereby  provided, 
that  it  shall  be  competent  for  the  said  courts  respectively  to  proceed  in  a 
sammary  way,  and  to  grant  warrant  for  bringing  the  parties  complained  of 
before  them,  and  upon  proof  on  oath  by  one  or  more  credible  witnesses,  or 
on  the  confession  of  the  offender,  or  on  other  legal  evidence,  forthwith  to 
give  judgment  on  such  complaint,  without  any  wntten  pleadings  or  record 
of  evidence,  and  to  grant  warrant  for  the  recovery  of  such  penalties  and  ex- 
penses decerned  for,  failing  payment  within  fourteen  days  after  conviction, 
by  poinding,  or  by  imprisonment  for  a  period,  at  the  discretion  of  the  court, 
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not  exceeding  sixty  days,  it  being  hereby  provided  that  a  record  should  be 
preserved  of  the  charge  and  of  the  judgment  pronounced. 

XXVIII.  Appeal  in  Scotland. — That  in  Scotland  if  any  person  or 
persons  shall  feel  themselves  aggrieved  by  the  sentence  of  any  sheriff,  or 
magistrates  of  burghs  or  towns  corporate,  or  justices  of  the  peace,  pro- 
nounced in  any  case  arising  under  this  act,  it  shall  be  lawful  for  such  person 
or  persons  to  appeal  to  the  Commissioners  of  Justiciary  at  the  next  circuit 
court,  or,  where  there  is  no  circuit  court,  to  tlie  High  Court  of  Justiciary  at 
Edinburgh^  in  the  manner  and  under  the  rules,  limitations,  and  conditions 
contained  in  an  act  passed  in  the  twentieth  year  of  the  reign  of  his  Majesty 
King  George  the  Second,  intituled  An  Act  for  talcing  away  and  abolishing  heri' 
table  jurisdictions  in  Scotland,  with  this  variation  only,  that  such  person  or 
persons  so  appealing  shall,  in  place  of  finding  caution  in  the  terms  prescribed 
by  the  said  act,  be  bound  to  find  caution  to  pay  the  penalty  or  penalties  and 
expenses  awarded  against  him  or  them  by  the  sentence  or  sentences  appealed 
from,  in  the  event  of  the  appeal  or  appeals  being  dismissed,  together  with 
any  additional  expenses  which  shall  be  awarded  by  the  court  in  dismissing 
the  said  appeal ;  and  it  shall  not  be  competent  to  appeal  from  or  to  bring 
the  judgment  of  any  sheriff  or  justices  of  the  peace  acting  under  this  act 
under  review  by  advocation,  suspension,  or  reduction,  or  in  any  other  way 
than  as  herein  provided. 

XXIX.  Limitation  of  Actions. — That  every  action  or  suit  which  shall 
be  brought  or  commenced  against  any  magistrate  or  magistrates,  justice  or 
justices,  or  any  peace  officer  or  officers,  for  any  matter  or  thing  done  or 
committed  by  virtue  of  or  under  this  act,  shall  be  commenced  within  six 
calendar  months  next  after  the  fact  committed,  and  not  aflerwards,  and  shall 
be  laid  or  brought  in  the  city,  county,  or  place  where  the  matter  in  dispute 
shall  arise,  and  not  elsewhere ;  and  that  the  statute  made  in  the  twenty-fourth 
year  of  the  reign  of  King  George  the  Second,  intituled  An  Act  for  rendering 
justices  of  the  peace  more  safe  in  t/te  execution  of  their  office,  and  for  indemnifying 
constables  and  others  acting  in  obedience  to  their  warrants,  so  far  as  the  said  act 
relates  to  the  rendering  the  justices  more  safe  in  the  execution  of  their  office, 
shall  extend  and  be  construed  to  extend  to  the  magistrate  and  magistrates,  jus- 
tice and  justices  of  the  peace  acting  under  the  authority  or  in  pursuance  of  this 
act ;  and  that  no  action  or  suit  shall  be  had  or  commenced  against,  nor  shall 
any  writ  be  sued  out  or  copy  of  any  writ  be  served  upon,  any  peace  officer  or 
officers  for  any  thing  done  in  the  execution  of  this  act  until  seven  days  after 
a  notice  in  writing  shall  have  been  given  to  or  left  for  him  or  them  at  his  or 
their  usual  place  of  abode,  by  the  attorney  for  the  party  intending  to  com- 
mence such  action,  which  notice  in  writing  shall  contain  the  name  and  place 
of  abode  of  the  person  intending  to  bring  such  action,  and  also  of  his  attorney, 
and  likewise  the  cause  of  action  or  complaint ;  and  any  peace  officer  or 
officers  shall  be  at  liberty,  and  may  by  virtue  of  this  act,  at  any  time  within 
seven  days  after  any  such  notice  shall  have  been  given  to  or  lefl  for  him, 
tender  or  cause  to  be  tendered  any  sum  or  sums  of  money  as  amends  for  the 
injury  complained  of  to  the  party  complaining  or  to  the  attorney  named  in 
such  notice  ;  and  if  the  same  be  not  accepted,  the  defendant  or  defendants 
in  any  such  action  or  actions  may  plead  such  tender  in  bar  of  such  action  or 
actions,  together  with  the  general  issue  or  any  other  plea,  with  leave  of  the 
court  in  which  the  action  shall  be  commenced ;  and  if,  upon  issue  joined  on 
such  tender,  the  jury  shall  find  the  amends  tendered  to  have  been  sufficient, 
they  shall  find  a  verdict  for  the  defendant  or  defendants  ;  and  in  every  such 
case,  or  if  the  plaintiff  shall  become  nonsuit  or  discontinue  his  action,  or  if 
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judgment  shall  be  given  for  the  defendant  or  defendants  upon  demurrer,  or 
if  any  action  or  suit  shall  be  brought  after  liie  time  limited  by  this  act  for 
bringing  the  same,  or  shall  be  brought  in  any  other  county  or  place  than 
as  aforesaid,  then  and  in  every  such  case  the  jury  shall  find  a  verdict  for  the 
defendant  or  defendants,  and  the  defendant  or  defendants  shall  be  entitled 
to  his  or  their  costs ;  but  if  the  jury  shall  find  that  no  such  tender  was  made, 
or  that  the  amends  tendered  were  not  sufficient,  or  shall  find  against  the  de- 
fendant or  defendants  on  any  plea  or  pleas  by  him  or  them  pleaded,  they 
shall  then  give  a  verdict  for  the  plaintiff,  and  such  damages  as  they  shall 
think  proper ;  and  the  plaintiff  shall  thereupon  recover  his  costs  against  every 
such  defendant  or  defendants. 

XXX.  General  issue  mat  be  Pleaded. — ^That  if  any  action  or  suit  shall 
be  commenced  against  any  other  person  or  persons  than  a  magistrate,  justice, 
or  peace  officer  for  any  thing  done  in  pursuance  of  this  act,  the  defendant  or 
defendants  in  any  such  action  or  suit  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon, 
and  that  the  same  was  done  in  pursuance  and  by  the  authority  of  this  act ; 
and  if  it  shall  appear  so  to  have  been  done,  or  if  a  verdict  shall  be  recorded 
for  the  defendant  or  defendants,  or  if  the  plainUfiT  or  plaintiffs  shall  be  non- 
suited or  discontinue  his,  her,  or  their  action  after  the  defendant  or  defend- 
ants shall  have  appeared,  or  if  judgment  shall  be  given  upon  a  verdict  or 
demurrer  against  the  plaintiff  or  plaintiffs,  the  defendant  or  defendants  in 
every  such  action  shall  and  may  recover  treble  costs,  and  have  the  like 
remedy  for  the  same  as  any  defendant  or  defendants  hath  or  have  in  other 
cases  by  law  for  the  recovery  of  his,  her,  or  their  costs.^ 

XXXI.  Limitation  of  Information. — ^That  no  person  shall  be  con- 
victed of  any  offence  under  this  act  unless  the  complaint  is  made  Mrithin 
forty-eight  hours  afler  the  offence  shall  have  been  committed,  or  within  such 
reasonable  time  as  to  the  justice  or  justices  shall  seem  fit,  except  in  cases  of 
perjury ;  and  that  no  person  who  shall  be  prosecuted  to  conviction  for  any 
offence  done  or  committed  against  this  act  shall  be  liable  to  be  prosecuted 
for  the  same  offence  under  any  other  law.^ 

XXXII.  Application  of  Penalties. — ^That  all  penalties  and  forfeitures 
by  this  act  iufiicted,  and  the  application  of  which  is  not  hereinbefore 
directed,  shall,  when  recovered  or  paid,  go  and  be  disposed  of  in  manner 
following  ;  (that  is  to  say),  one  moiety  thereof,  where  any  offender  or 
offenders  shall  be  convicted  either  by  his,  her,  or  their  confession  or  by  the 
oath  or  affirmation  of  one  or  more  credible  witness  or  witnesses,  shall  go 
and  be  paid  to  the  person  or  persons  who  shall  inform  against  and  prosecute 
to  conviction  any  such  offender  or  offenders  ;  and  the  other  moiety  thereof 
(or  in  case  there  be  no  such  person  informing^  then  the  whole  thereof)  shall  go 
and  be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other 
officer  (as  the  convicting  justice  or  justices  may  direct)  of  the  parish, 
township,  or  plac^  in  which  the  offence  shall  have  been  committed,  to  be  by 
such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of  the  county, 
riding,  or  division  in  which  such  parish,  township,  or  place  shall  be  situate, 
whether  the  same  shall  or  shall  not  contribute  to  such  general  rate ;  and  no 

1  Double  and  treble  costs  are  abolished  by  the  Act  5  and  6  Vict.  c.  97, 1842. 

'  The  very  brief  limit  of  time  for  prosecution  appears  designed  to  meet  the  case  of  inleak 
of  bread,  or  change  in  material.  But  there  is  a  power  given  to  the  magistrates  to  extend  the 
period,  but  only  on  reasonable  cau$*o  shown. 

*  The  prosecution  appears  competent  either  to  the  fiscal  or  to  an  informer,  and  in  the  latter 
case  the  concourse  of  the  fiscal  ooes  not  appear  essential,  though  it  may  l>e  advisable  to  ob- 
tain such  conoojirso. 
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inhabitant  of  such  countj,  riding,  or  division  shall  be  deemed  an  incompe- 
tent witness  in  any  proceeding  under  this  act  by  reason  of  the  application 
of  such  penalty  or  forfeiture  to  the  use  of  the  said  general  rate  as 
aforesaid.^ 

XXXIII.  Rights  of  particular  Persons. — That  this  act  or  any  thing 
herein  contained  shall  not  extend  or  be  construed  to  extend  in  any  way  to 
affect,  lessen,  or  infringe  upon  any  right  or  custom  of  the  Universities  of 
Oxford  or  Cambridge  or  either  of  thera,  or  of  any  lord  or  lords  of  any  leets, 
or  the  rights  of  any  clerk  or  clerks  of  the  market  in  any  place  which  may 
be  exercised  and  enjoyed  by  them  or  any  of  them  by  virtue  of  any  charter, 
bye-laws,  prescriptions,  usages,  customs,  privileges,  grants,  or  acts  of  par- 
liament, except  so  far  as  relates  to  the  assize  of  bread  and  the  regulations  of 
the  price  and  weight  thereof;  but  that  all  such  rights  and  privileges  shall 
be  held,  exercised,  and  enjoyed,  by  the  parties  respectively  entitled  thereto, 
as  fully  and  amply  to  all  intents  and  purposes  as  the  same  were  held,  exer- 
cised, and  enjoyed,  before  the  passing  of  this  act,  any  thing  herein  con- 
tained to  the  contrary  notwithstanding. 

XXXIY.  That  this  act  shall  commence  and  take  effect  from  and  after 
the  said  first  day  of  October  1836. 

XXXY.  That  nothing  in  this  act  contained  shall  extend  to  Ireland, — 
(^Afterwards  extended  to  Ireland  by  the  Act  \  and  2  Vict,  c.  28,  1838). 

Note. — The  foregoing  act  is  entered  in  the  official  Index  of  the  acts  as  limited  to 
England — no  uncommon  error. 

1  See  Note  to  section  14. 

BREAKING  BULK.  Where  a  buyer  uses  an  article  he  cannot  refuse  to  pay 
on  objection  of  iDferiority.  Traders  ought  invariably  to  challenge,  on  ascertaimiw 
defect  in  a  commodity,  else  mora  will  exclude  the  objection,  however  otherwise  wefi 
founded.     Bell's  Princ,  s.  99 ;  3d  June  1845,  Rawson. 

BREAKING  INCLOSURES.  Acta  1661,  c.  41,  and  1686,  c.  39;  Ersk.  B.  4, 
T.  4,  S.  39.     See  Planting  and  Inclosing, 

BREAKING  OF  PRISON;  is  the  offence  of  escaping  from  prison,  where  the 
person  is  detained  on  lawful  warrant,  cither  criminal  or  civil.  In  the  latter  case, 
the  magistrates  formerly,  and  now  the  keeper  (for  whom  caution  must  be  found  to 
the  Prison  Board),  are  liable  for  the  debt  to  the  creditor,  unless  the  escape  is  ob- 
tained by  violence,  without  any  blame  in  the  keeper.  The  punishment  is,  appro- 
priately enough,  a  farther  term  of  imprisonment ;  1  Hume,  401. 

BREVE  or  BRIEVE  was  the  pld  Chancery  writ  authorizing  an  inquest  in  cer- 
tain cases, — a  relic  of  the  existence  of  jury  trial  in  all  judicial  matters,  until  the 
introduction  of  the  libelled  summons  on  the  institution  of  the  College  of  Justice  and 
Court  of  Session  in  1667.  Until  lately,  it  was  used  in  all  cases  of  service  of^eirs; 
but  which  is  now  much  more  expeditiously  and  simply  done  by  the  sheriff,  inthout 
the  unnecessary  intervention  of  a  jury,  10  and  11  Vict.  c.  47  (1847).  Brieves  of 
Tutory,  Lunacy ,  and  of  widows  serving  to  their  terccy  still  remain,  but  might  well  be 
dealt  with  in  the  same  way. 

BREVI  MANU  is  doing  an  act  on  private  authority,  without  warrant  of  a 
magistrate.  A  landlord  may  thus  prevent  the  removal  of  his  tenant's  effects,  or 
bring  them  back  withjn  fortv-eight  hours.     Hunter,  p.  719. 

BREWING  was  anciently  given  as  a  feudal  right  in  charters  (cum  brueriis), 
Ersk.  B.  2,  T.  6,  S.  8. 

BRIBERY  is  an  offence  in  official  parties,  especially  in  judges;  1579,  c.  93. 
Bribery  in  elections  is  punishable  by  a  penalty  of  L.  1000  on  the  giver,  and  L.600  on 
the  receiver  ;  49  Geo.  III.  c.  118.     See  also  4  and  6  Vict.  c.  57  (1841)  ;  1  Hume, 

407. 

BRIBERY  OATH  may  be  required  from  any  voter  in  an  election,  and  is  in  these 

terms : — 
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"  I,  A,  B,  do  solemnly  swear  (or  affirm^  if  Quaker),  that  I  have  not  re- 
ceived or  had,  by  myself  or  any  person  for  my  use  or  benefit,  any  sum  or 
sums  of  money,  office,  place,  or  employment,  gift  or  reward,  or  any  promise 
or  security  for  any  money,  office,  or  gift,  in  order  to  give  my  vote  at  this 
election."     (3  Will.  IV.  c.  65,  sect.  26). 

BRITISH  STATUTES.     See  Statute. 

BROCAGE — commission  to  a  broker;  1  Bell's  Com.,  302. 

BUBBLE  ACT,  passed  in  1720,  after  the  South  Sea  scheme,  to  prevent  joint- 
stock  companies — repealed  in  1825 ;  and  followed  by  the  joint-stock  mania  of  1826. 

BULL ;  an  edict  nrom  the  Pope,  so  called  from  btUlOf  the  seal  or  wax  attached 
to  the  document ;  or,  according  to  others,  from  the  tin  case  in  which  the  seal  is  en- 
-    closed.     By  13  Eliz.  c.  6,  extended  to  Scotland  by  7  Anne,  c.  21,  the  procuring  or 
publishing  Popish  bulls  is  declared  treason. 

BURDENS  are  either  Persmud  or  Real — the  former  where  imposed  on  a  person, 
even  though  getting  heritage  in  return — the  latter  where  directly  and  specifically  laid 
on  heritage^  and  as  such  entering  into  the  seisine,  and  appearing  on  record.  A  pro- 
mietor  may  create  a  real  burden  by  reservation  in  partmg  with  lands.  Ersk.  B.  2, 
T.  3,  S.  49. 

BURDENSACK  was  an  old  rule  m  Scotch  law,  which  held  that  it  was  not  theft 
if  a  person,  to  satisfy  hunger,  took  a  calf  or  a  ram,  or  as  much  meat  as  he  could 
canr  on  hi,  back-Ji  exemption  always  wrong  in  priilciple,  there  being  no  inquiry  as 
to  the  cause  of  destitution ;  and  unequal  in  degree,  seeing  the  most  feeble,  witn  most 
need,  had  less  measure  of  supply  than  the  stronger.  It  is  not  now  recognised  as  law. 
Baron  Hume  is  of  opinion  that  the  ancient  law  was  merely  that  such  an  offence 
should  not  be  capital ;  1  Hume,  55. 

BURGH  ACRES  are  exempted  from  the  process  of  division  under  the  Act  1695, 
c.  2.  But  the  exemption  is  confined  to  Royal  bm^hs  ;  1777,  Douglas,  Brown's 
Supplement ;  25th  Nov.  1852  ;  Hunter  v,  MaiUer  (Auchterarder), 

BURGH  LAWS  (Leges  Burgorum) ;  an  ancient  collection  of  laws  as  to  burghs, 
now  more  valuable  to  the  archseologist  than  the  lawyer. 

BURGHS,  ROYAL.  There  are  siafy-six  in  Scotland.  Twenty-three  of  the 
fifty-three  representatives  for  Scotland  in  Parliament  are  returned  by  the  royal 
burghs  under  the  Reform  Act  2  and  3  Will.  IV.  c.  66.  The  election  of  magistrates 
was  formerly  regulated  by  1469,  c.  6  ;  but  now  by  2  and  3  WiU.  Iw.  c.  76.  The 
election  of  magistrates  and  council  in  burghs  not  royal,  but  returning,  or  contributing 
to  return  ifiembers  of  Parhament,  is  regulated  by  3  and  4  Will.  IV.  c  77,  and  4  and 
6  Will.  IV.  c.  86.  The  Act  16  Vict.  c.  26,  provides  for  supplying  vacancies  conse- 
quent on  null  or  irregidar  elections.  The  police  of  burghs  and  populous  places  may 
be  now  regulated  by  the  general  Police  Act  13  and  14  Vict,  c  33  (1850).  The  ex- 
clusive privileges  of  incorporations  within  burgh  were  abolished  by  9  Vict.  c.  17 
(1846).  The  transmission  of  property  within  burghs  is  regulated  bv  the  Act  10  and 
11  Vict.  c.  49  (1847).  The  power  ox  arresting  dSftors  within  burgh,  now  obsolete, 
was  regulated  oy  1672,  c.  8.  The  burgh  Harbour  Act  is  16  and  17  Vict.  c.  93 
(186j|. 

BURGAGE  HOLDING.  The  tenure  whereby  propert^^  in  royal  burghs  holds  of 
the  Crown  under  the  burgh  charter.  Infeftments  are  given  by  the  bailies,  and 
recorded  in  the  burgh  register.  These  are  now  regulated  by  the  Act  10  and  11 
Vict.  c.  49  (1847).    Ersk.  B.  2,  T.  3,  S.  38. 

BURGLARY.  The  English  term  for  housebreaking,  but  only  in  the  night  time  ; 
thus  distingtushed  from  the  Scotch  aggravation  of  housebreaking ;  1  Hume,  98. 

BURLAW  or  BYRIiAW ;  an  ancient  institution  for  rural  justice  by  certain 
officers  appointed  by  the  common  consent  of  the  district,  called  hyrlaw-men,  and 
which  still  are  recognised  on  large  estates  and  baronies  in  cases  of  valuation  of  houses 
and  crop,  as  well  as  in  other  matters  of  local  custom. 

BURSARY ;  an  endowment  or  provision  to  students  in  Scotch  colleges ;  some- 
what similar  to  the  exhibitions  and  scholarships  in  English  universities.  Ersk.  B.  1, 
T.  5,  S.  12. 

BURYTNG-GROUND.  In  rural  parishes  such  is  provided  by  the  heritors,  and 
is  under  their  management ;  1777,  Town  of  Greenock.     No  individual  can  acquire 
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property  bj  mereljr  btujin^  in  &  portion  of  the  ground,  but  certain  rules  arc  observed 
to  preserve  propriety  in  allocating  the  ground  amongst  the  parishioners ;  5th  June 
1828,  Ure.  Persons  outwith  the  parish,  on  leaving  it,  have  no  right  to  a  place  of 
sepulture  because  of  their  ancestors  being  there  buried,  but  they  have  the  right  of 
visiting  and  preventing  the  ground  being  applied  to  other  piu*poses  ;  17th  March 
1824,  Lord  Mansfield  (affirmed  on  appeal).    £rsk.  B.  1,  T.  5,  S.  13. 

BUTCHERS,  by  1703,  c.  7,  are  prohibited  from  holding  more  than  one  acre  for 
grazing  cattle.  The  act  is  in  desuetude.  They  are  not  exempted  from  acting  as 
jurors  ;  2  Hume,  314. 

BUYING  PLEAS  (Pactum  de  quota  litis).  Any  person  connected  with  law 
courts,  including  practitioners  purchasing  rights  in  dependence  before  the  court,  are 
punishable  by  loss  of  office ;  1594,  c.  216.    See  Barratry, 

BYE-LAWS.  Rules  made  by  corporations,  under  authority,  and  not  inconsistent 
with  their  charters  of  erection  or  the  law  of  the  land.  See  English  case,  7th  June 
1854,  Williams  v,  Qreat  Western  Railway  Co.     Exch. 

C 

CALENDAR.  The  new  style  of  reckoning  time  was  introduced  by  the  Statute 
24  Geo.  II.  c.  23,  amended  by  26  Geo.  II.  c.  30,  which  declared  that  after  the  3l8t 
December  1751,  the  1st  January,  and  not  25th  March,  should  be  reckoned  the  be- 
ginning of  the  year  ;  and  that  the  day  after  the  2d  September  1752  should  be 
counted  as  the  14th  of  that  month,  thereby  making  a  change  of  eleven  days  in  the 
reckoning.  In  this  century,  twelve  days  difference  is  reckoned  between  the  old  and 
new  style. 

Note. — The  old  style  is  still  observed  in  rural  districts  as  to  terms  and  markets, 
much  to  the  inconvenience  of  the  public.  A  united  effort  to  adopt  uniformity 
would  be  desirable,  and  within  a  few  years  would  be  found  successiul. 

CALUMNY,  OATH  OP.  The  Act  1429,  c.  125,  ordained  both  parties  to  a  law- 
suit when  required,  to  swear  by  themselves,  or  by  their  counsel,  that  thet/  believed  their 
case  to  be  true  and  good.  See  Act  of  Sederunt,  1 3th  January  1692.  It  is  required  by 
the  Act  of  Sedenmt,  1st  February  1715,  that  before  asking  the  oath  a  sum  shall  be 
consigned,  to  be  forfeited  to  the  other  party  on  his  deponing  affirmative.  The  object 
was  to  prevent  rash  and  unprincipled  lawsuits.  It  is  now  almost  unknown  in 
practice,  though  recognised  in  the  existing  Act  of  Sederunt  applicable  to  inferior 
courts  ;  but  it  is  within  the  discretion  of  the  coiu*t  to  allow  or  refuse  the  oath.  In 
actions  of  divorce,  it  is  uniformly  required  as  matter  of  rule  to  guard  against  col- 
lusion between  the  spouses.  A  false  oath  of  calumny  does  not  ground  a  charge  of 
perjury;  1  Hiune,  368.  The  following  lines  are  embodied  in  the  Act  1429,  c.  126, 
as  the  oath  to  be  taken  by  ^  advocates  and  fore-speakers"  in  temporal  courts : — 

"  lllud  juretur,  quod  lis  sibl  justa  videtur 
Et  si  qseretur  verum,  non  inficietur 
Nil  promittetur,  nee  falsa  probatio  dctur 
Ut  lis  tardetur,  dilatio  Dulfa  petetur." 

CANON  LAW  consists  of  the  decretum  and  decretalia,  a  collection  of  church  laws 
made  in  the  twelfth  century,  sometimes  useful  in  ecclesiastical  causes,  and  historical 
inquiries  into  legal  principles.     Stair,  B.  1,  T.  1,  S.  14. 

CAPIAS,  an  English  writ,  equivalent  to  the  Scotch  caption  or  fiat.  Capias  ad 
respondendum  is  to  compel  a  defender  to  appear  and  answer ;  ad  satisfaciendum 
(ca.  sa.)  to  satis^  the  judgment  of  court.     Capias  utla^atum,  against  an  outlaw. 

CAPITA.  Where  succession  is  per  capita,  each  head  or  individual  takes  an  equal 
share.  But  where  per  stirpes,  it  is  divided  according  to  the  stocks  or  families. 
Suppose  a  grandfather  with  three  families  of  grandchildten,— -one  with  two,  another 
with  three,  and  another  with  four  children.  If  he  bequeaths  his  property  to  be 
divided  per  stirpes,  it  would  suffer  a  threefold  division,  and  the  two  of  the  first  family 
would  mive  as  much  between  them  as  the  more  numerous  families.  If  per  capita^ 
then  the  division  would  be  into  nine  parts,  each  child  taking  a  ninth ;  3d  Dec.  1822, 
Renny.     See  English  case,  14th  July  1854,  Atherton  v.  iDrowther  (Roll's  Court). 

CAPITAL  PUNISHMENT,  abolished  or  restricted  for  certein  offences  by  2  and  3 
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Will.  IV.  c.  123 ;  4  and  5  Will.  IV.  c.  67 ;  6  and  6  Will.  IV.  c.  73  and  81 ;  7  Will. 
rv.,  and  1  Vict.  c.  84  and  91. 

CAPTION  is  a  Signet  letter  proceeding  on  a  denunciation  of  rebellion  for  dis- 
obeving  a  charge  of  horning  to  pay  a  debt.  By  a  fiction  of  law,  no  person  in  Scot- 
land could  be  imprisoned  for  a  debt  purely  civil.  With  the  exception  of  imprison- 
ment on  acts  of  warding  in  royal  burghs,  and  under  small  debt  decrees,  imprison- 
ment was  nominally  for  the  act  of  rebellion  in  delaying  obedience  to  the  command  of 
the  sovereign  to  pay  the  debt.  The  form  of  Caption  is  nearly  in  desuetude  since  the 
extension  of  the  power  of  imprisonment  to  sherifife  by  the  Act  1  and  2  Vict.  c.  114. 
(1838).  As  a  matter  of  history,  this  diligence  is  admirably  detailed  by  Sir  Walter 
Scott  in  the  **  Antiquary ;"  and  the  passage  was  quoted  by  Lord  Qlllies,  and  is  fiiUy 
given  in  the  report  of  the  case,  10th  December  1828 ;  Thom  v.  Black,  7  Shaw's 
Reports,  158. 

CAPTION — PROCESS.  A  warrant  to  recover  proceedings  in  a  law  process 
under  pain  of  instant  imprisonment.  The  records  or  processes  being  carried 
away  by  practitioners,  the  difl5culty  of  their  recovery  by  a  mode  so  severe, 
and  therefore  inoperative,  ought  to  lead  to  the  retention  of  the  judicial  record 
in  all  cases  by  the  clerk  of  court,  with  access  for  copies  whenever  required.  A  step 
has  been  lately  taken  in  this  direction  by  authorizing  the  original  mterlocutors  to 
be  retained  by  the  sheriff-clerk ;  and  if  this  were  extended  to  the  original  libel  or 
complaint,  it  would  enable  the  cause  to  be  proceeded  with,  and  judgment  given  and 
extracted  without  production  of  the*  pleadings.  A  well-regulated  motion  roll  has 
been  found  in  a  great  measure  to  supersede  the  former  rather  rough  mode  of  dealing 
between  professional  brethren. 

CARDS  AND  DICE.     The  duties  thereon  are  regulated  by  9  Geo.  IV.  c.  18. 

CARELESS  DRIVING.     See  Culpable  Homicide. 

CARRIERS'  ACT. — This  act  which  limited  the  common  law  liability  of  carriers 
b  11  Geo.  rv.,  and  1  Wm.  IV.  c.  68,  and  is  as  follows: — 

I.  LiBiiTATioN  OP  Liability. — Whereas  by  reason  of  the  frequent  practice 
of  bankers  and  others  of  sending  by  the  public  mails,  stage  coaches,  waggons, 
Tans  and  other  public  conveyances  by  land  for  hire,  parcels  and  packages 
containing  money,  bills,  notes,  jewellery  and  other  articles  of  great  value  in 
small  compass,  much  valuable  property  is  rendered  liable  to  depredation, 
and  the  responsibility  of  mail  contractors,  stage  coach  proprietors  and  com- 
mon carriers  for  hire  is  greatly  increased  :  and  whereas  through  the  frequent 
omission  by  persons  sending  such  parcels  and  packages  to  notify  the  value 
and  nature  of  the  -, contents  thereof,  so  as  to  enable  such  mail  contractors, 
stage  coach  proprietors  and  other  common  carrjere,  by  due  diligence,  to  pro- 
tect themselves  against  losses  arising  from  their  legal  responsibility,  and  the 
difficulty  of  fixing  parties  with  knowledge  of  notices  published  by  such  mail 
contractors,  stage  coach  proprietors  and  other  common  carriers,  with  the 
intent  to  limit  such  responsibility,  they  have  become  exposed  to  great  and 
unavoidable  risks,  and  have  thereby  sustained  heavy  losses ;  it  is  therefore 
enacted,  etc.,  that  from  and  after  the  2dd  July  1830,  no  mail  contractor,  stage 
coach  proprietor  or  other  common  carrier  by  land  for  hire  shall  be  liable  for 
the  loss  o£  or  injury  to  any  article  or  articles  or  property  of  the  descriptions 
following  ;  (that  is  to  say)  gold  or  silver  coin  of  this  realm  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or 
any  precious  stones,  jewellery,  watches,  clocks  or  time-pieces  of  any  descrip- 
tion, trinkets,  bills,  notes  of  the  governor  and  company  of  the  banks  of  Eng- 
land, Scotland  and  Ireland  respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland,  orders,  notes  or  securities  for  payment  of  money,  English 
or  foreign,  stamps,  maps,  writings,  title  deeds,  paintings,  engravings,  pictures, 
gold  or  silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manufactured  or* 
unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up  with  other 
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materials,  furs  or  lace,  or  any  of  them,  contained  in  any  parcel  or  package 
which  shall  have  been  delivered,  either  to  be  carried  for  hire  or  to  accom- 
pany the  person  of  any  passenger  in  any  mail  or  stage  coach  or  other  public 
conveyance,  when  the  value  of  such  article  or  articles  or  property  aforesaid 
contained  in  such  parcel  or  package  shall  exceed  the  sum  of  ten  pounds, 
unless  at  the  time  of  the  delivery  thereof  at  the  office,  warehouse  or  receiv- 
ing house  of  such  mail  contractor,  stage  coach  proprietor  or  other  common 
carrier,  or  to  his,  her  or  their  book-keeper,  coachman  or  other  servant,  for 
the  purpose  of  being  carried  or  of  accompanying  the  person  of  any  passenger 
as  aforesaid,  the  value  and  nature  of  such  article  or  articles  or  property  shall 
have  been  declared  by  the  person  or  persons  sending  or  delivering  the  same, 
and  such  increased  charge  as  hereinafter  mentioned,  or  an  engagement  to 
pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or  package. 

II.  Notice. — ^That  when  any  parcel  or  package  containing  any  of  the 
articles  above  specified  shall  be  so  delivered,  and  its  value  and  contents  de- 
clared as  aforesaid,  and  such  value  shall  exceed  the  sum  of  ten  pounds,  it 
shall  be  lawful  for  such  mail  contractors,  stage  coach  proprietors  and  other 
common  carriers,  to  demand  and  receive  an  increased  rate  of  charge,  to  be 
notified  by  some  notice  affixed  in  legible  character  in  some  public  and  con- 
spicuous part  of  the  office,  warehouse  or  other  receiving  house  where  such 
parcels  or  packages  are  received  by  them  for  the  purpose  of  conveyance, 
stating  the  increased  rates  of  charge  required  to  be  paid  over  and  above  the 
ordinary  rate  of  carriage  as  a  compensation  for  the  greater  risk  and  care  to 
be  taken  for  the  safe  conveyance  of  such  valuable  articles ;  and  all  persons 
sending  or  delivering  parcels  or  packages  containing  such  valuable  articles 
as  aforesaid  at  such  office  shall  be  bound  by  such  notice,  without  further 
proof  of  the  same  having  come  to  their  knowledge. 

III.  Receipts. — That  when  the  value  shall  have  been  so  declared,  and 
the  increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  same  shall 
have  been  accepted  as  hereinbefore  mentioned,  the  person  receiving  such 
increased  rate  of  charge  or  accepting  such  agreement  shall,  if  thereto  required, 
sign  a  receipt  for  the  package  or  parcel,  acknowledging  the  same  to  have 
been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty ;  and  if 
such  receipt  shall  not  be  given  when  required,  or  such  notice  as  aforesaid 
shall  not  have  been  affixed,  the  mail  contractor,  stage  coach  proprietor,  or 
other  common  carrier  as  aforesaid,  shall  not  have  or  be  entitled  to  any 
benefit  or  advantage  under  this  act,  but  shall  be  liable  and  responsible  as  at 
the  common  law,  and  be  liable  to  refund  the  increased  rate  of  charge. 

IV.  Liability. — That  from  and  after  the  first  day  of  September  1830, 
no  public  notice  or  declaration  heretofore  made  or  hereafter  to  be  made 
shall  be  deemed  or  construed  to  limit  or  in  anywise  afiect  the  liability  at 
common  law  of  any  such  mail  contractors,  stage  coach  proprietors,  or  other 
public  common  carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or  goods 
to  be  carried  and  conveyed  by  them ;  but  that  all  and  every  such  mail  con- 
tractors, stage  coach  proprietors,  and  other  common  carriers  as  aforesaid 
shall  from  and  afler  the  said  first  day  of  September  be  liable  as  at  the  common 
law  to  answer  for  the  loss  or  any  injury  to  any  articles  and  goods  in  respect 
whereof  they  may  not  be  entitled  to  the  benefit  of  this  act,  any  public  notice 
or  declaration  by  them  made  and  given  contrary  thereto  or  in  anywise  limit- 
ing such  liability  notwithstanding. 

V.  Receiving  Place. — That  for  the  purposes  of  this  act  every  office, 
warehouse,  or  receiving  house  which  shall  be  used  or  appointed  by  any  mail 
contractor  or  stage  coach  proprietor  or  other  such  common  carrier  as  afore- 
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said  for  the  receiving  of  parcels  to  be  conveyed  as  aforesaid,  shall  be  deemed 
and  taken  to  be  the  receiving  house,  warehouse,  or  office  of  such  mail  con- 
tractor, stage  coach  proprietor,  or  other  common  carrier ;  and  that  any  one 
or  more  of  such  mail  contractors,  stage  coach  proprietors,  or  common  carrier 
shall  be  liable  to  be  sued  by  his,  her,  or  their  name  or  names  only  ;  and  that 
no  action  or  suit  commenced  to  recover  damages  for  loss  or  injury  to  any 
parcel,  package,  or  person  shall  abate  for  the  want  of  joining  any  co-pro- 
prietor or  co-partner  in  such  mail,  stage  coach,  or  other  public  conveyance 
by  land  for  hire  as  aforesaid. 

YI.  Special  Contract. — ^That  nothing  in  this  act  contuned  shall  extend 
or  be  construed  to  annul  or  in  anywise  atfect  any  special  contract  between 
such  mail  contractor,  stage  coach  proprietor,  or  common  carrier,  and  any 
other  parties,  for  the  conveyance  of  goods  and  merchandizes. 

VII.  Damages. — That  where  any  parcel  or  package  shall  have  been  de- 
livered at  any  such  office,  and  the  value  and  contents  declared  as  aforesaid, 
and  the  inci*eased  rate  of  charges  being  paid,  and  such  parcels  or  packages 
shall  have  been  lost  or  damaged,  the  party  entitled  to  recover  damages  in 
respect  of  such  loss  or  damage  shall  sJso  be  entitled  to  recover  back  such 
increased  charges  so  paid  as  aforesaid,  in  addition  to  the  value  of  such  parcel 
or  package. 

VIII.  Loss  BY  Felony. — That  nothing  in  this  act  shall  be  deemed  to 
protect  any  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier 
for  hire  from  liability  to  answer  for  loss  or  injury  to  any  goods  or  articles 
whatsoever  arising  from  the  felonious  acts  of  any  coachman,  guard,  book- 
keeper, porter,  or  other  servant  in  his  or  their  employ,  nor  to  protect  any 
such  coachman,  guard,  book-keeper,  or  other  servant  from  liability  for  any 
loss  or  injury  occasioned  by  his  or  their  own  personal  neglect  or  misconduct. 

IX.  Value. — ^That  such  mail  contractors,  stage  coach  proprietors,  or  other 
common  carriers  for  hire  shall  not  be  concluded  as  to  the  value  of  any  such 
parcel  or  package  by  the  value  so  declared  as  aforesaid,  but  that  he  or  they 
shall  in  all  cases  be  entitled  to  require,  from  the  party  suing  in  respect  of  any 
loss  or  injury,  proof  of  the  actual  value  of  the  contents  by  the  ordinary  legal 
evidence,  and  that  the  mail  contractors,  stage  coach  proprietors,  or  other  com- 
mon carriers  as  aforesaid  shall  be  liable  to  such  damages  only  as  shall  be  so 
proved  as  aforesaid,  not  exceeding  the  declared  value,  together  with  the  in- 
creased charges  as  before  mentioned. 

X.  Paying  into  Court. — ^That  in  all  actions  to  be  brought  against  any 
such  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier  as  afore- 
said, for  the  loss  of  or  injury  to  any  goods  delivered  to  be  carried,  whether 
the  value  of  such  goods  shall  have  been  declared  or  not,  it  shall  be  lawful 
for  the  defendant  or  defendants  to  pay  money  into  court  in  (he  same  manner 
and  with  the  same  effect  as  money  may  be  paid  into  court  in  any  other  action. 

Notes. — 1.  At  common  law  carriers  are  liable  for  accidents,  with  the  exception 
of  such  as  arise  from  the  act  of  God  or  the  Queen *s  enemies  ;  Hyde  v.  Trent 
and  Mersey  Navijjation  Co.,  5  T.  R.  389.       • 

2.  The  duty  of  common  carriers  to  carry  safely  is  independent  of  any  con- 
tract made  by  them;  Pozzie  v.  Shipton,  8  Ad.  and  E.  963. 

3.  Where  goods  are  delivered  to  carriers  for  conveyance,  the  implied  con- 
tract of  the  carriers  is  safely  and  securely  to  convey  the  goods  within  a  rea- 
sonable time  ;  Raphael  v.  Pickford,  2  Dowl.  N.  S.  916 

4.  In  case  against  a  carrier,  where  the  duty  is  alleged  to  be  safely  to  carry 
and  deliver,  the  grievance  may  be  stated  to  be  the  non-delivery  within  a 
reasonable  time  ;  Raphael  v.  Pickford,  5  Man.  and  G.  551. 
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5.  A  carried  is  not  bound  to  convey  goods  except  on  payment  of  the  full 
price  for  the  carriage,  according  to  their  value :  and  if  that  be  not  paid,  it  is 
competent  to  him  to  limit  his  liability  by  special  contract.  And  therefore 
where  a  carrier  receives  valuable  goods  to  carry,  after  notice  to  the  bearer 
that  he  will  not  be  responsible  for  loss  or  dama<;e  to  them,  unless  a  higher 
rate  than  the  ordinary  rate  of  insurance  be  paid  for  the  carriage,  he  receives 
them  on  the  terms  of  such  notice,  which  amounts  to  a  special  contract.  But 
he  is  not  exempted  thereby  from  all  responsibility ;  but  is,  notwithstanding 
the  notice,  bound  to  take  ordinary  care  in  the  carriage  of  the  goods,  and  is 
liable  not  only  for  any  act  which  amounts  to  a  total  abandonment  of  his  char- 
acter of  a  carrier,  or  for  wilful  negligence,  but  also  for  misdelivery  arising 
from  inadvertence  or  mistake,  if  such  inadvertence  or  mistake  might  have  been 
avoided  by  the  exercise  of  ordinary  care ;  Wyld  v.  Pickford,  8  Mee.  and  W. 
443. 

6.  A  party  receiving  a  parcel  to  be  carried  was  bound  to  inquire  as  to  its 
contents,  and  if  nothing  was  done  by  the  party  delivering  it  to  deceive  him, 
or  to  give  the  transaction  a  false  complexion,  he  was  answerable  for  the 
parcel ;  Walker  v.  Jackson,  Law  J.  1843  ;  10  Mee.  and  W.  16. 

7.  The  Act  11  Geo.  IV.  and  1  Will.  IV.  c.  68,  extends  to  all  the  articles 
enumerated  in  the  first  section,  although  not  within  the  words  of  the  preamble, 
an  article  of  great  value  in  a  small  compass ;  Owen  v.  Burnett,  2  C.  and  M. 
353. 

8.  Silk  dresses  made  up  for  wearing  are  not  "silk"  within  the  meaning  of 
the  statute,  nor  is  an  eye  glass  with  a  gold  chain  attached  to  it,  for  the  pur- 
pose of  its  being  hung  round  the  neck  of  the  wearer,  **  trinkets'*  within  the 
meaning  of  the  act ;  Davey  v.  Mason,  1  Car.  and  M.  45. 

9.  Under  first  section  of  the  statute,  there  must  be  an  express  formal 
declaration  of  the  value  of  pictures,  etc.,  to  the  value  of  more  than  L.IO  sent 
by  a  carrier ;  and  it  is  not  enough  that  the  carrier  had  a  conviction  as  to 
wnat  the  contents  of  a  package  were.  It  is  questionable  whether  the  above 
statute  protects  carriers  in  cases  of  gross  negligence ;  Boys  v.  Fink,  8  Car. 
and  P.  361. 

10.  An  inn  where  a  book  is  kept  for  booking  parcels  by  a  particular  coach, 
which  stops  regularly  there  to  take  in  and  deliver  parcels,  is  a  receiving  house 
for  parcels  within  the  meaning  of  the  statute,  although  other  coaches  stop  at 
the  same  inn  for  the  same  purpose,  and  the  innkeeper  sends  the  parcels  by 
which  coach  he  pleases ;  Syms  v,  Chaplin,  1  Nev.  and  P.  129. 

11.  In  an  action  against  a  railway  company  as  common  carriers  for  refus- 
ing to  carry  and  convey  goods,  the  declaration  averred  that  the  **  plain tifis 
were  ready  and  willing  and  then  offered  to  pay  the  defendants  such  sum  of 
money  as  they  were  legally  entitled  to  receive  for  the  receipt  and  carriage 
and  conveyance  of  the  said  goods,  and  all  other  charges  whatever,  to  wit,  the 
sum  of  L.2  :"  it  was  held  sufficient  on  special  demurrer,  and  that  it  was  not 
necessary  to  make  or  to  aver  a  strict  legal  tender.  It  was  admitted  on  both 
sides  that  the  defendants,  in  their  capacity  of  common  carriers,  were  bound 
to  carry  all  goods  presented  to  them  for  the  purpose ;  but  that,  it  was  con- 
tended by  the  defendants,  was  only  on  being  paid  in  ready  money  the  amount 
they  were  entitled  to  charge  for  carriage,  and  the  simple  question  was,  whe- 
ther, in  order  to  support  an  action  against  them  for  refusing  to  carry  on  a 
tender  of  a  reasonable  sum,  it  was  necessary  that  the  plaintiffs  should  have 
made  a  strict  legal  tender.  The  court  thought  a  tender  unnecessary,  which 
is  only  applicable  where  an  absolute  duty,  such  as  the  payment  of  an  ante- 
cedent debt,  is  imposed  on  the  party  making  it.  Tlie  acts  to  be  done  by  the 
parties  were  contemporaneous,  the  money  was  not  required  to  be  paid  down 
by  the  plaintiffs  until  the  carrier  received  the  goods,  which  he  was  bound  to 
receive  and  carry  on  payment  of  the  proper  sum  for  the  carriage ;  Pickford 
V.  Grand  Junction  Railway  Co.,  2  Railw.  C.  692 ;  Rawson  v.  Johnson,  1 
East,  203. 

12.  Under  the  statute,  if  a  parcel  containing  any  of  the  valuable  goods 
enumerated  in  the  first  section  be  sent  to  a  carrier  for  conveyance,  without  a 
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declaration  of  the  nature  and  value  of  such  goods,  and  Without  paying  or  en> 
gaging  to  pay  an  increased  charge  according  to  the  second  section,  the  carrier 
IS  not  liable  for  the  loss,  though  it  happen  by  the  gross  negligence  of  his 
servants ;  Ilinton  v.  Dibbin,  2  Q.  B.  R.  646. 

13.  In  an  action  against  a  carrier  for  the  loss  of  a  parcel  of  more  than  L.IO 
value,  if  the  defendant  wishes  to  avail  himself  of  the  want  of  notice  of  value 
under  the  statute,  he  must  plead  it  specially ;  Syms  v.  Chaplin,  5  Dowl.  P.  C. 
429.     See  Scotch  case,  24th  July  1827,  Chatto  and  Co.;  4  Mur.  363. 

14.  The  Lancaster  and  Preston  Junction  Railway  unites  at  Preston  with 
the  North  Union  Railway,  and  that  line  afterwards  with  another,  and  so  on 
into  Derbyshire.  A  parcel  directed  to  a  person  in  Derbyshire  was  delivered 
at  Lancaster  to  the  Lancaster  and  Preston  Railway  Company,  who  were 
known  only  to  be  proprietors  of  the  line  of  railway  as  far  as  Preston  ;  on  the 
person  bringing  the  parcel  offering  to  pay  the  carriage,  the  book-keeper  said 
it  had  better  be  paid  by  the  person  to  whom  it  was  directed  on  the  receipt  of 
it.  The  parcel  arrived  safe  at  Preston,  was  forwarded  from  thence  bv  the 
North  Union  Railway,  and  afterwards  lost.  Rolfe,  B.,  at  the  trial  told  the 
jury  that  if  a  party  brought  a  parcel  to  a  railway  station,  which  in  this  respect 
is  the  same  as  a  coach  office,  knowing  at  the  time  that  the  company  only 
carry  to  a  particular  place,  and  they  receive  it  and  book  it  to  the  place  to 
which  it  is  directed,  ^^rtfTta/octe  they  undertake  to  carry  it  to  that  place.  On 
motion  for  a  new  trial  on  the  ground  of  misdirection,  it  was  held  that  the 
whole  matter  was  a  question  for  the  jury  to  determine  the  nature  of  the 
contract  from  the  evidence  before  them,  and  that  the  Lancaster  and  Preston 
Railway  Company  were  liable  for  the  loss  of  the  parcel ;  Muschamp  v.  Lan- 
caster and  Preston  Railway  Co.,  2  Railw.  C.  607.  See  Scotch  cases,  17  May 
1821 ;  4th  December  1824,  Bain. 

15.  The  defendant,  a  carrier,  was  sued  to  recover  the  value  of  a  parcel 
lost,  and  slight  evidence  was  given  to  raise  a  suspicion  that  his  servant,  who 
was  still  in  his  employ,  had  stolen  the  parcel ;  on  a  verdict  found  for  the 

Elaintiff  a  new  trial  was  refused  on  the  ground  that  the  defendant  ought  to 
ave  called  the  servant  as  a  witness ;  Boyce  v.  Chapman,  2  Bing.  N.  C.  222. 

16.  Generally  speaking,  where  there  is  a  delivery  to  a  carrier  to  deliver  to 
a  consignee,  the  latter  is  the  proper  person  to  bring  the  action  against  the 
carrier,  yet,  if  the  consignor  make  a  special  contract  with  the  carrier, 
such  contract  supersedes  the  necessity  of  showing  the  ownership  in  the 
goods,  and  the  consignor  may  maintain  the  action,  though  the  goods  may 
be  the  property  of  the  consignee.  The  question,  whether  the  goods  were  de- 
livered to  tne  carrier  at  the  risk  of  the  consignor  or  consignee,  is  a  question  for 
the  jury.  The  deliverv  of  goods  to  a  carrier  by  a  consignor  does  not  necessarily 
vest  the  property  in  tne  consignee ;  Dunlop  v,  Lambert,  6  CI.  and  F.  600. 

17.  Goods  exceeding  L.IO  in  price  were  verbally  ordered  of  the  plaintiff; 
no  particular  mode  of  carriage  was  specified,  nor  was  there  any  evidence  of 
any  particular  course  of  dealing  between  the  plaintiff  and  vendee.  The 
plaintiff  afterwards  forwarded  the  goods  by  the  defendant,  who  was  a  com- 
mon carrier,  the  goods  were  lost  while  in  the  defendant's  custody.  It  was 
held  that  the  plaintiff  was  the  proper  party  to  bring  an  action  for  the  loss  of 
the  goods,  the  property  therein  not  having  passed  to  the  vendee ;  Coates  v. 
Chaplin,  2  Gale  and  D.  552.     See  Railway. 

CARRIER,  PUBLIC,  has  his  responsibility  ruled  by  the  Roman  edict  nautw 
caupones  stabularii.  Whether  by  land  or  water,  he  is  held  liable  for  the  property 
put  under  his  charge,  unless  lost  by  unavoidable  accident,  or  taken  by  violence. 
He  is  answerable  for  his  servants  and  all  employed  by  him.  He  may  not  be  liable 
for  effects  of  unusual  value,  of  which  he  has  not  been  warned ;  and  the  common- 
law  liability  is  limited  by  special  contracts  and  notices ;  but  it  must  be  proved  that 
the  notices  were  known  to  the  party  sending.  See  Carriers*  Act^  1  Will.  IV.  c.  68. 
itipra  and  Nautce  Caupones,  etc. 

CARRUCATA  ;  a  ploughgate  or  hyde  of  land.     See  Plotighgate, 
CASUAL  HOMICIDE,  death  occasioned  by  accident  and  without  blame  to  any 
one.    1  Hume,  191. 
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CASUALTIES  OF  SUPERIORITT  were  distinguished  from  the  regular  and 
oertainpayments  or  performance  of  services  by  fulling  in  on  certain  events ;  such 
were  frari,  Beeognition^  and  Marriage  in  the  now  abolished  ward-holding,  and 
Non^^tUryy  Relief,  Diadamcaum,  Purpresture,  and  Liferent  Escheat,  applicable  to 
all  holdings.  Non-entrj  is  the  only  casualty  now  really  known  in  practice.  Stair, 
B.  2,  T.  4,  S.  1. 

CASUS  AMISSIONIS  ;  necessary  in  actions  of  proving  the  tenor,  to  establish 
the  manner  in  which  a  writing  was  lost  or  destroyed,  so  as  to  establish  that  it 
was  not  cancelled  with  design  of  the  party  in  the  power  thereof.  See  Proving  th$ 
Tenor. 

CATALA,  analogous  to  chattel  in  English  law ;  applied  to  moveables. 

CATHOLIC  CREDITOR.  A  creditor  whose  debt  is  secured  over  several 
subjects,  cannot  exercise  his  right  capriciously  to  the  prejudice  of  other  creditors. 
If  he  draws  his  whole  debt  from  one  of  the  properties,  ne  is  bound  to  assign  his 
security  to  a  postponed  creditor,  to  allow  him  to  obtain  a  proportional  share  from 
the  other  properties,  except,  perhaps,  where  he  himself  in  good  faith  obtained  a 
secondary  security  on  one  of  those  other  subjects. 

CATTLE.    See  Cruelty  to  Animals. 

CAUSA  SCIENTI^  is  used  to  denote  the  cause  of  knowledge  or  reasons  on 
which  a  witness  gives  his  evidence ;  more  especially  applicable  to  opinions  than  to 
facts. 

CAUTIONARY  is  an  obligation  of  surety  or  bail. 

1.  Constitution. — In  Lord  Stair's  words,  it  is  **  the  promise  or  contract  of  one 
not  for  himself  but  for  another."  Writing  is  not  necessary,  unless  where  essential 
to  the  original  contract.  Where  it  is  in  writing,  a  stamp  is  necessary  as  in  a  bond, 
unless  it  be  of  the  nature  of  a  mercantile  guarantee  or  judicial  act  of  cautionary. 
Cautionary  in  its  nature  being  gratuitous,  as  a  general  rule  it  can  only  be  estab- 
lished by  Uie  cautioner's  oath.  But  wherever  the  principal  obligation  can  be  proved 
by  witnesses,  and  the  cautionary  is  made  at  the  same  time  as  the  principal,  it  can 
be  proved  in  the  same  manner.  By  the  law  of  England,  the  obligation  must  be  in 
writing ;  and  further,  it  is  essential  to  the  contract  of  suretyship  there,  when  it  is 
not  engrossed  by  a  writing  under  seal,  that  it  should  be  made  for  or  upon  a  good 
consideration,  however  small. — Statute  of  Frauds,  29  Car.  II.  c.  3. 

2.  Privileges. — A  cautioner  bound  as  such  is  entitled  to  insist  that  the  principal 
be  first  discussed  by  ultimate  diligence.  This  is  the  beneficium  ordinis.  But  if,  as 
is  generally  the  case,  he  binds  himself,  ^jointly  and  severally,"  he  is  equally  bound 
with  the  principal.  If  several  cautioners  are  bound  merely  as  such,  each  is  only 
liable,  in  the  fint  instance,  for  his  share,  unless  the  others  become  insolvent.  This 
is  the  beneficium  divisionis.  U  bound  jointly,  each  is  liable  at  once  in  the  full  sum. 
In  England,  the  benefit  of  discussion  is  not  recognised,  so  the  creditor  may  at  once 
proceed  against  the  surety. 

3.  Assignation. — A  cautioner  paying  is  entitled  to  demand,  at  his  own  expense, 
an  assignation  from  the  creditor,  not  only  of  the  original  obligation,  but  of  all  secu- 
rities. If  the  creditor  has  done  anything  to  cut  off  the  claim  of  relief,  he  thereby 
liberates  the  cautioner.  Such  is  making  an  agreement  to  postpone,  but  not  the  mere 
delay  in  enforcing,  payment.  The  cautioner  is  not  entitled  to  relief  frt)m  expenses 
incurred  in  recovenng  from  himself,  as  he  ought  to  have  paid  without  incurring 
such.  In  England,  if  the  principal  and  surety  give  to  the  creditor  a  joint  and  sevem 
promissory  note,  on  which  he  obtains  iudgment,  the  surety  paying  is  not  entitled 
to  an  assignation,  but  must  bring  a  fresh  action. 

4.  Relief. — ^A  cautioner  may  sue  for  relief  of  his  obligation  even  before  payment ; 
Isty  where  the  principal  is  vergens  ad  inopiam — progressing  towards  insolvency ; 
2d9  where  the  term  of  payment  is  past. 

6.  Limitation. — Cautioners  are  either  extrajudicial  or  judicial.  The  former,  but 
Dot  the  latter,  are,  under  the  Act  1695,  c.  5,  free  after  seven  years,  called  the  sep- 
tmsdal  limitation.  But,  to  give  the  cautioner  the  benefit  of  this  statute,  he  must, 
Ist,  be  bound  expressly  as  cautioner ;  or,  2d,  have  a  clause  of  relief  in  the  bond 
itself;  or,  Sd,  a  separate  bond  of  relief  intimated  to  the  creditor  at  the  time  of  re- 
oeiying  the  bond ;  but  4th,  legal  diligence  or  decree  within  the  seven  years  remains 
good  to  the  extent  thereby  secured.    A  citation  to  an  action  will  not  of  itself^  as  in 
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prescription,  bar  the  running  of  the  limitation ;  and  the  decree  does  not  interrupt 
the  running  of  the  period,  but  only  preserves  what  is  contained  in  the  decree.  The 
following  species  of  cautionary  do  not  fall  within  the  act: — 1.  mercantile  guaran- 
tees ;  2,  obligations  to  perform  facts ;  3,  for  annual  payments ;  4,  a  cautioner  in  a 
bond  of  relief;  or,  5,  bond  of  corroboration  ;  6,  an  obligation  to  see  repaid  a  sum 
already  lent ;  7,  where  the  term  of  payment  is  beyond  seven  years  ;  and,  8,  bills  of 
exchange  where  a  party  subscribes  as  cautioner,  but  who  in  law  is  held  as  a  principal. 
See  Bills.  A  cautioner  paying  by  mistake  after  the  expiry  of  the  seven  years  was 
held  to  have  action  of  repetition  ;  1778,  Carrick,  Mor.  2931.  But  he  may  bar  him- 
self by  personal  acts,  such  as  renewing  the  obligation,  or  negotiating  for  payment 
within  tne  term. 

6.  Discharge, — The  discharge  of  the  principal  includes  the  cautioner,  and  of  a 
co-cautioner  to  the  extent  of  his  share ;  so  the  giving  up  of  a  security  over  the 
debtor's  estate  will  liberate  the  cautioner,  if  not  consentmg,  or  even  accepting  a 
composition  extrajudicially  offered ;  but  not  so  under  the  bankrupt  act.  Even  to 
liberate  from  prison  may  have  that  effect,  though  he  may  not  have  been  bound  to 
imprison.  Mere  delaj/  to  the  debtor,  however  great  and  unfortunate  in  the  issue,  is 
not  sufficient  to  liberate ;  but  actually  giving  time,  or  making  an  express  postpone- 
ment of  the  term  of  payment,  will  do  so  ;  because  then,  though  the  cautioner  were 
to  pay  up,  he  could  not  go  against  the  debtor,  because  of  the  creditor's  act.  Giving 
positive  delay,  and  mere  postponement  of  diligence,  are  often  confounded,  but  are 
clearly  to  be  distinguished. 

7.  For  an  Officer, — Such  as  bank  agents,  trustees  on  bankrupt  estates,  managers, 
factors,  messengers,  and  sheriff-officers.  Any  improper  concealment  of  facts  by  the 
creditor,  which,  if  disclosed,  might  have  prevented  the  cautioner  becoming  bound 
may  liberate  him.  It  is  the  duty  of  a  cautioner,  and  not  of  a  creditor,  to  see  to  the 
manner  in  which  an  officer  discharges  his  duty ;  and  though  great  negligence  has 
been  allowed  without  complaint,  this,  unless  amounting  to  culpable  connivance,  will 
not  liberate.  A  cautioner  is  liable  only  for  the  acts  of  a  party  strictly  in  his  office. 
Cautioners  for  a  messenger  are  not  liable  for  his  acts  as  an  agent.  They  are  respon- 
sible not  merely  to  his  employers,  but  to  the  public  for  negligence  as  well  as  fraud 
in  the  discharge  of  his  office.  Cautioners  of  this  class  are  not  entitled  to  withdraw 
on  a  sudden,  but  only  after  reasonable  notice,  and  the  obligation  descends  upon  the 
representatives  until  they  withdraw. 

8.  In  Appeals,  Suspensians,  or  Advocations, — Under  special  statutes,  the  nature 
and  form  of  this  cautionary  is  provided  for,  and  the  mode  and  time  of  finding  cau- 
tion are  sometimes  pointed  out,  and  must  be  strictly  followed.  Sometimes  the  bond 
must,  by  the  statute,  be  subscribed  before  a  justice  (such  as  the  Day  Trespass  Act), 
a  very  unnecessary  requisite  in  Scotland  where  there  exist  provisions  for  testing 
deeds.  In  general,  the  cautioner  becomes  bound  to  abide  by  the  judgment  to  be 
given  in  the  court  of  review,  and  thereby  becomes  bound  to  pay  and  perform  what  is 
decreed,  with  expenses.  In  suspensions,  the  cautioner  is  bound  for  principal  as  well 
as  expenses.  In  advocations  he  is  onlv  taken  bound  for  the  latter,  which  renders 
that  mode  of  review  the  preferable  for  the  losing  party  in  an  inferior  court.  In  ad- 
vocations  and  suspensions  the  cautioner  is  liable,  though  the  process  of  review  has 
been  fallen  from.  He  also  remains  bound,  notwithstanding  the  death  of  either  party 
to  the  cause.  An  attestor  is  liable  subsidiarie  with  the  cautioner,  and  is  entitled  to 
the  benefit  of  discussion,  unless  expressly  renounced.  New  caution  cannot  be  de- 
manded, though  the  first  cautioner  has  become  insolvent.     See  Attestor, 

9.  Juratory  Caution  is,  where  a  cautioner  is  accepted  of,  who  would  not  otherwise 
be  received,  on  the  party  swearing,  he  cannot  find  better,  and,  to  an  inventory  of  all  his 
means  and  estate  to  be  impledged  until  the  decision  of  the  appeal.  It  is  regulated 
by  Acts  of  Sederunt  14th  June  1799  and  11th  July  1828.  The  privilege  was  often 
abused,  to  the  encouragement  of  frivolous  appeals  on  mere  fictitious  caution.  It  has 
now,  by  the  recent  statute,  13  and  14  Vict.  c.  36,  s.  34  (1850),  been  restrained 
by  requiring  a  report  from  the  lawyers  for  the  poor  that  the  party  has  a  probable 
cause  for  litigating,  otherwise  full  caution  must  be  given. 

10.  In  loosing  Arrestments — the  cautioner  takes  the  place  of  the  arrestee.  See 
Arrestment, 

11.  Judicio  sisti^nJugcB  warrants  where  the  cautioner  becomes  bound  to  produce 
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the  defender  when  reaiured  in  an  action,  or  to  abide  legal  diligence,  or  to  take  his 
place  by  being  equally  liable.  He  may  get  free  by  producing  the  defender  on  notice, 
any  time  during  the  dependence  of  the  action.  He  is  not  bound  to  pay,  unless  where 
be  £uls  to  produce.     See  FugcB  Warrant, 

12.  JudiccUum  ioivi — to  pay  and  perform.  This  was  only  required  in  the  outset  of 
a  suit  in  strictly  maritime  cases.  But  even  that  is  absolutely  abolished  in  the  Court 
of  Session  by  13  and  14  Vict.  c.  36,  s.  24  (1850) ;  and  in  sheriff  courts  it  can  only 
be  demanded  where  the  party  is  not  domiciled  in  Scotland,  except  on  special  grounds 
to  be  stated  by  the  court ;  Sheriff  Court  Act,  1  and  2  Vict.  c.  119,  s.  22  (1828). 

13.  Cauiio  usufructuaria — to  be  found  by  liferenters  against  waste  or  injury  to 
the  subject  liferented,  Acts  1491,  c.  25  ;  1535,  c.  15;  failing  its  being  found,  the 
liferenter  may  be  excluded  frt>m  possession  by  the  fiar. 

14.  Bail  in  Criminal  Cases — to  produce  the  accused  to  answer  the  complaint,  or 
to  pay  a  certain  specified  penalty.     See  Bail, 

15.  Lawburrows — to  keep  the  peace  to  a  certain  party  under  a  penalty — 1424, 
c  2  ;  1429,  c.  129;  1449,  c.  13;  and  1581,  c.  117.     See  lawburrows. 

Note. — The  Roman  law  recognised  cautio  de  nan  offendoy  to  keep  the  peace ; 
de  damno  infectOy  to  preyent  damage  to  property ;  and  ds  dolo,  to  preserve 
the  subject  of  an  action  imtil  sentence  therein. 

LEADING  DECIDED  CASES— CAUTIONARY. 

I.  Constitution. 

1.  A  person  writing  a  letter  to  the  creditor  of  another,  desiring  delay  till  next  term, 
and  he  would  see  to  his  paying — Held  liable  as  a  cautioner,  and  therefore  entitled  to 
the  benefit  of  discussion,  1661,  Hume;  Mor.  2072.  Same  found,  where  the  party 
bound  himself  to  cause  another  to  pay,  or  else  should  pay  it  himself,  1 693,  Dowall ; 
Mor.  2072. 

2.  A  party  becoming  bound  to  pay  all  debts  due  by  one  party  to  another,  was 
found  entitled  to  plead  prescription  on  the  original  debts,  1735,  Halyburton ;  Mor. 
2073.  Prescription  not  elided  by  a  cautioner  swearing  to  having  heard  the  prin. 
cipal  acknowledge  the  debt,  '^  in  respect  he  was  a  cautioner,  and  could  have  no  relief 
against  the  heirs  of  the  principal  if  he  should  acknowledge,"  1699,  Herdman ;  Mor. 
2078. 

3.  A  cautioner  was  held  not  bound  where  he  had  subscribed,  but  not  the  principal, 
1612,  Chrichton;  Mor.  2074. 

4.  A  cautioner  held  liable,  though  there  was  only  one  witness  to  the  subscription 
of  the  principal,  1700,  Nimmo;  Mor.  2076.  Same  found  where  only  one  notary 
subscribed  for  the  principal,  1680;  Johnstoun,  Ibid. 

6.  A  bond  was  iramed  for  the  subscription  of  four  cautioners,  but  only  three  sub- 
scribed, who  were  held  liable,  as  the  omission  was  not  alleged  to  be  by  collusion  of 
the  creditor.  Per  Lord  Glenlee — "  It  was  the  business  of  the  co- cautioners,  for  their 
own  security,  to  see  that  all  subscribed ;  but  if  the  creditor  who  advances  the  money 
goes  about  with  the  bond  to  get  the  different  signatures  adhibited,  he  may  make  him- 
self a  kind  of  agent  for  the  borrowers,  and  so  become  liable  to  the  co-cautioners  for 
any  failure  of  his  duty  to  them  ;"  5th  July  1810,  M'Donald.  Same  found  where  the 
bond  was  not  properly  tested  as  regarded  other  two  obligants,  but  followed  by  intro- 
mission; 13th  Nov.  1830,  M'Dougall.  See  also  8th  Feb.  1827,  Grant,  where  an 
improbative  cautionary  missive  for  a  tenant  was  held  binding  by  the  tenant  being 
put  into  possession. 

6.  A  bond  purporting  to  be  subscribed  by  four,  but  only  subscribed  by  three  cau- 
tioners, on  consultation  of  the  whole  judges,  found  bad ;  9th  March  1844,  Edinburgh 
and  Leith  B&nk. 

7.  A  cautionary  obligation  cannot  be  constituted  by  a  bill ;  so,  though  a  party 
subscribe  as  '<  cautioner"  he  is  liable  as  principal;  13th  Feb.  1810,  M*Dougall.  See 
English  case,  29th  April  1853,  Mauley  (Q.  B.) 

8.  A  letter  of  guarantee  to  a  bank,  not  holograph  or  tested,  held  not  in  re  mer» 
eaioria,  but  may  be  homologated  by  acts  following  thereon ;  28th  February  1844, 
Johnston ;  2l8t  Jan.  1847,  Ballantine.     See  No.  20  and  41. 
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II.  Exteni  of  Liability . 

9.  A  cautioner  held  only  liable  tirictly  in  terms  of  the  obligation,  though  the  ob- 
vious meaning  of  parties  extended  further.  "  The  cautioners  certainly  intended  to 
continue  bound  during  the  subsistance  of  this  factory.  But  that  intention  is  not 
sufficient.  Cautionary  engagements  are  not  from  ideas  of  the  views  of  parties,  to  be 
extended  beyond  the  precise  import  of  the  words  by  which  they  are  expressed," 
1790,  University  of  Glasgow ;  Mor.  2104.  See  1st  Aug.  1766,  Magistrates  of  Edin- 
burgh v.  Gardner;  Hailes,  109. 

10.  Cautioners  to  a  particular  company  are  not  bound  to  a  new  firm,  though 
formed  of  the  same  partners.  Per  Lord  Balgray — **  The  persons  bound  to  the  old 
eompany  could  not  be  bound  to  the  new,  where  part  only  of  the  old  partners  re- 
mained. And  if  the  new  company  continued  to  transact  with  the  old  company's  cus- 
tomers, they  were  bound  to  appropriate  the  remittances  they  received  in  the  first  place 
to  the  extinction  of  the  old  company's  debt ;"  24th  June  1812,  Elton,  Hammond 
and  Co. 

11.  A  guarantee  to  a  certain  named  company  will  not  be  available  upon  a  change 
of  the  partners  and  firm ;  11th  June  1840,  Bowie.  See  6th  April  1841,  Royal  Bank 
(House  of  Lords) ;  19th  July  1844,  Ayton. 

12.  A  cautioner  foi*  an  individual  was  held  liable  for  a  bill  accepted  by  him  under 
a  company  firm,  it  being  admitted  he  had  no  partner ;  16th  May  1823,  Booth. 
Similar  found,  1st  Feb.  1833,  Rose. 

13.  A  party  being  bound  for  payment  of  interest,  so  long  as  he  should  act  as  the 
borrower's  agent,  and  the  property  remain  his,  held  to  continue  bound,  though  he 
had  become  the  trustee  for  the  borrower ;  1st  Feb.  1838,  Rerr*s  Trustee. 

14.  A  cautioner  for  an  agent  held  not  liable  for  the  price  of  goods  on  the  premises 
of  the  agent  at  the  date  of  Ms  bond ;  25th  Feb.  1842,  Napier  (House  of  Lo^). 

15.  A  cautioner,  in  loosing  an  arrestment,  is  liable  for  the  expense  of  the  consti- 
tution of  the  debt---the  arrestment — and  the  forthcoming ;  23d  May  1822,  Wight ; 
2d  Feb.  1825,  McDonald. 

16.  Caution  in  a  sequestration  for  rent  covers  the  eiqpenses  thereof;  3d  Dec. 
1833,  Clark. 

Note. — It  has  been  held  in  England  that  cautioners  were  not  liable  for  money 
of  which  a  treasurer  was  robbed  when  carrying  it  to  bank ;  20th  April  1852, 
Walten  (Q.  B.) 

HI.  Mercantile  Guarantee, 

17.  A  person  sold  cattle  to  another  whom  he  did  not  know,  but  had  met  casually 
on  the  road,  upon  another  person  whom  he  knew,  sajfing  that  ^  there  was  not  a  better 
man  in  Scotland  for  the  price  of  them ;"  and  on  a  bill  being  granted  for  the  price, 
he  added,  that  '*  it  was  as  good  as  the  Bank  of  Scotland."  The  purchaser  at  the 
time  was  insolvent,  but,  though  this  was  unknown  to  the  recommender,  he  was  held 
liable  for  the  price.  **  The  judges  were  chiefly  influenced  by  its  being  proved  that 
the  description  given  by  the  cautioner  was  spontaneous,  and  not  a  mere  opinion 
given  in  consequence  of  a  question  being  put  to  him  ;*'  17th  Feb.  1824,  Hunter. 

18.  A  guarantee  for  the  price  of  cattle,  as  an  incident  in  the  contract  of  sale^  was 
allowed  to  be  proved  by  witnesses.  Per  Lord  Meadowbank — **  It  is  for  the  public 
interest  that  cautionary  obligations  may  be  contracted  along  with  the  contract  of 
sale,  and  entered  into  as  incidents  of  it,  and  that  it  should  be  competent  to  prove 
them  by  parole  evidence;"  13th  Nov.  1812,  Bell.  Same  in  a  contract  for  grain ; 
20th  Feb.  1816,  Rhind.  But  otherwise  where  cautionary  not  part  of  the  original 
transaction.  **  There  is  no  authority  for  sustaining  parole  evidence  to  prove  a  cau- 
tionary obligation  for  future  claims.  One  judge  remarked  that  it  might  have  been 
different  if  the  pursuer  had  offered  to  prove  by  parole  a  train  of  actinf^  bv  the  cau- 
tioner from  which  his  having  become  cautioner  was  to  be  inferred,  as  the  reason 
for  excluding  parole  evidence,  the  risk  of  the  witnesses  mistaking  words  would  not 
apply ;"  13th  Feb.  1816,  M*Ewan. 

19.  A  person  gave  a  letter  of  introduction  to  a  trader,  but  who  could  not  give 
the  supply,  and  tnerefore  handed  it  to  another  trader.  The  writer  of  the  letter 
was  held  not  liable  for  furnishings;  '*  any  other  rule  mieht  authorize  it  to  be  a  general 
guarantee  to  the  whole  world,  and  thus  put  it  beyond  the  control  of  the  granter; 
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2l8t  Feb.  1809,  Phillip.  But  on  the  opinion  of  bankers,  it  was  found  that  a 
letter  of  guarantee  of  a  special  bill  passed  therewith,  though  discharged  by  the  original 
payee ;   29th  May  1816,  Forbes  and  Co. 

20.  A  letter  of  guarantee  to  see  paid  furnishings  of  cotton  yam,  made  or  to  be 
made,  held  good  as  to  both,  though  not  holograph  or  tested ;  31st  Jan.  1810,  Pa- 
terson  (affirmed  on  appeal).     See  No.  8. 

21.  A  letter  of  intrbduction  adding,  ^  I  doubt  not  he  will  give  you  satisfaction  in 
any  transactions  he  may  have  with  you,"  held  a  guarantee,  though  the  dealer  had 
given  no  notice  to  the  writer  of  the  furnishings,  and  taken  a  bill  in  payment  from  the 
debtor.  Per  Lord  President  Blair — "  If  the  creditor  had  applied  for  an  opinion  of 
this  joung  man,  the  defender  would  not  have  been  liable  on  such  a  letter.  But  the 
case  18  very  different  when  a  man  comes  voluntarily  forward,  and  gives  his  letter  where 
his  interference  was  not  in  any  way  called  for  ;*'  15th  May  1812,  Rankine.  Similar, 
3l8t  May  1831,  Kembles  and  Go. 

22.  Ail  agent  expressing  an  opinion  to  his  principal  that  a  renewed  bill  would  be 
duly  honoured,  was  held  not  liable  as  guarantee.  The  majority  of  the  court  held 
that  "  The  defenders  were  not  properly  merchants,  but  brokers  by  profession — that 
they  were  acting  as  such  for  another,  and  that  they  declared  sufficiently  before  the  fur- 
nishings were  made  that  the  goods  were  not  intended  for  themselves  or  for  any  person 
whom  they  kept  in  the  back  ground ;  and  what  made  the  matter  quite  clear  was  that 
the  pursuers  took  the  buyer's  bill  for  the  goods,  not  insisting  on  the  defenders'  joining 
in  it,  which  showed  that  they  trusted  to  his  credit  alone;"  I4th  Jan.  1814,  Cowan 
and  Co. 

23.  A  strong  letter  of  introduction,  united  to  concealment  and  misrepresentation, 
held  sufficient  to  render  the  writer  liable  in  payment  of  furnishings  made  thereon. 
The  court  found  that  ^  The  true  condition  of  the  purchaser's  circumstances  and  state 
of  credit  was  improperly  concealed  and  misrepresented ;"  8th  March  1815,  Balfour 
and  Co. 

24.  A  person,  in  answer  to  an  inquiry ,  stated  that  another  person  was  a  proprietor, 
and  that  in  his  apprehension  the  trader  would  not  be  put  to  any  trouble  in  the  trans- 
action, held  not  liable  as  a  guarantee ;  4th  March  1823,  Mather. 

25.  A  letter  of  guarantee  was  granted  to  any  person  who  might  furnish  goods  to 
the  extent  of  L.60.  An  action  was  brought  for  the  price  of  furnishings  given  at  the 
time  of  the  letter,  but  of  which  no  notice  had  been  given  for  two  years — ^the  cautioner 
held  liable,  notwithstanding  the  delay ;  25th  June  1822,  Fraser. 

26.  A  letter,  stating  that  the  writer  '<  had  no  objections  to  fulfil  to  do  what  Mr 
M*R.  asked  of  me  at  the  market,  in  order  to  conclude  your  bargain  between  you  both," 
held  as  a  guarantee  for  the  price  of  lambs,  deUvered  on  a  receipt  written  on  the  back 
of  the  letter;  24th  Feb.  1844,  Hardie. 

27.  A  letter  by  a  person  referred  to,  strongly  recommending  another,  and  adding, 
^  jcu  mav  rely  upon  his  bein^  trustworthy  to  the  amount  of  any  obligation  he  may 
come  under,"  held  by  a  m^jonty  of  the  court  not  a  guarantee.  Per  Lord  Jeffrey — 
**  There  seems  to  me  to  be  a  radical  difference  between  a  voluntary  expression  of 
willingness  to  guarantee  the  responsibility  and  credit  of  a  party  and  an  expression  of 
opinion  given  when  it  is  asked." — *^  There  is  here  no  doubt  a  guarantee  of  the  truth 
of  the  statement  which  the  party  makes  ;  but  it  does  not  extend  beyond  the  period 
of  making  it.  It  affords  no  guarantee  for  his  future  credit  ;'*  15th  July  1846,  John- 
stone.    See  6th  June  1851,  Park. 

28.  A  person  guaranteeing  the  third  instalment  of  a  composition  held  not  liable, 
the  consent  of  all  the  creditors  not  having  been  obtained ;  21st  Nov.  1823,  Cul- 
creuch  Co. 

29.  Several  letters  written  by  a  person,  whose  name  had  been  forged  by  his  brother, 
and  asking  delay  for  his  brother,  were  found  not  sufficient  to  render  nim  liable  for 
the  forged  bill ;  6th  June  1826,  Farquharson. 

30.  An  obligation  for  a  balance  on  mercantile  transactions,  with  a  blank  for  the 
amount,  held  effectual.  Per  Lord  AUoway — **  The  specification  of  the  sum  in  such 
obligations  is  merely  to  limit  its  extent ;  and  if  it  is  left  blank,  it  must  be  considered 
indSnite  f  17th  June  1828,  Buchanan. 

31.  Letters  guaranteeing  advances  were  sustained;  7th  July  1829,  M*Donnell; 
26th  Not.  1830,  Smith  ;  4th  March  1831,  Buchanan ;  18th  Jan.  1824,  Simo. 
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32.  Continued  guarantee  sustained  for  a  geries  of  dealings,  bills,  and  drafts  ;  dd 
June  1825,  Dykes ;  28th  Nov.  1827,  Alexander;  13th  Jan.  1824,  Sime;  4th  June 
1830,  Forbes  and  Co.  ;  17th  Feb.  1832,  EUice  and  Co. 

33.  A  guarantee  of  bills  at  three  months  was  granted.  On  a  proof  of  custom  of 
trade,  bills  at  ninety-five  days  and  three  months  were  held  to  be  covered,  but  not 
those  at  one  hundred  days;  19th  Nov.  1813,  Macfarlane. 

34.  A  guarantee  of  claims  preceding  1st  October  was  found  to  cover  the  price  of 
goods  sold  before  that  date,  but  not  delivered  until  the  24th  of  that  month ;  18th 
May  1821,  Walker. 

35.  A  letter  which  stated  that  the  writer  *' guaranteed  payment  of  the  price  of  such 
goods  as  C.  B.  may  get,"  held  to  create  a  direct  obligation,  without  benefit  of  dis- 
cussion. Per  Lord  Moncrieff — **  This  is  not  a  cautionary  obligation  but  a  guarantee. 
It  is  a  direct  obligation  against  the  defender  ;"  29th  Feb.  1848,  Blackwood. 

36.  A  guarantee  **  for  any  quantity  of  malt  to  the  extent  of  L.98,  6s.  8d.,"  held 
(on  the  opinion  of  the  whole  judges),  from  the  sum  being  so  specific  and  the  actings 
which  followed  thereon,  that  it  was  not  continuouSf  but  only  for  one  transaction ;  21st 
Nov.  1835,  Baird. 

37.  A  guarantee  of  bills  to  be  drawn,  for  which  bills  of  lading  and  invoices  were 
to  be  regularly  forwarded,  held  not  to  cover  a  transaction  not  so  managed.  Per 
Lord  Justice- Clerk — ^*' However  capricious  or  whimsical  the  views  of  parties  may  be 
when  a  guarantee  comes  to  be  entered  into,  the  plain  meaning  of  it  must  be  given 
effect  to,  in  order  to  render  the  party  in  the  guarantee  liable;  and  this  must  be  done, 
whatever  circumstances  of  hardship  the  parties  may  be  placed  in  -"  16th  May  1839, 
Grieve. 

38.  A  letter  engaging  to  see  paid  ''  stuffs  furnished  to  J.  B.  to  the  extent  of  L.200, 
at  the  usual  credit  of  four  months,"  followed  with  another  letter  agreeing  to  ** continue 
to  guarantee  what  stuffs  J.  B.  may  get,"  held  not  to  cover  ptist  transactions.  Per 
Lord  Medwyn — "  The  terms  of  the  obligation  were  to  be  explained  by  the  existing 
circumstances  and  by  the  conduct  of  the  parties  afterwards ;"  13th  Nov.  1840,  Downie. 
See  8th  Nov.  1706,  Kinnear ;  3  Broun's  Sup.,  102. 

39.  A  guarantee  for  flour  to  the  amount  of  L.500,  and  during  the  term  of  three 
months  from  the  date,  held  not  to  limit  the  term  of  payment  to  three  months,  so  that 
renewing  a  bill  did  not  liberate  the  writer ;  7th  June  1827,  Cook. 

40.  A  guarantee  of  a  bill  of  a  partner,  granted  by  the  managing  partner  in  the 
company  firm,  under  a  condition,  held  probative  and  valid ;  29th  May  1853,  Bu- 
chanan. 

41.  A  letter  of  guarantee,  neither  holograph  nor  tested,  made  valid  by  acts  of  ho- 
mologation ;  10th  June  1836,  Taylor. 

42.  A  limited  guarantee  was  found  good  to  its  full  extent,,  as  at  the  date  of  the 
debtor's  suspending  payments,  though  at  that  time  a  greater  credit  had  been  given 
him,  and  subsequent  furnishings  made,  to  the  credit  of  which  the  creditor  was  en- 
titled to  place  subsequent  payments  ;  22d  June  1821,  Cochrane  and  Co. 

43.  Cautioners  were  held  liable  for  an  agent  for  an  act,  though  not  falling  istrictly 
within  his  agency ;  16th  Jan.  1833,  Fraser. 

44.  Guarantee  of  a  bill  to  be  drawn  by  A  on  B,  held  not  to  cover  one  drawn  bj 
C  on  B  in  favour  of  A.  Per  Lord  Glenlee — "  The  demand  must  be  in  terms  of  the 
obligation;  and  it  is  not  enough  to  say  that  they  are  substantially  to  the  same  effect." 
Per  Lord  Justice-Clerk — "  Before  a  person  can  be  bound  under  a  letter  of  guarantee, 
the  terms  of  it  must  be  complied  with,  and  the  party  is  not  to  be  held  liable  for 
something  different  ;'*  11th  Feb.  1834,  Boss. 

IV.  Held  liable,  though  Principal  not  Bound, 

45.  A  cautioner  was  held  liable,  though  the  principal  free,  the  account  being  sub- 
scribed onl}r  by  his  wife,  1623,  Shaw ;  Mor.  2074. 

46.  Cautioner  held  liable  for  a  curator,  though  informally  named,  but  who  had 
intromitted,  1627,  RoUock;  Mor.  2074. 

V.  Married  Woman. 

47.  A  bill  granted  by  a  wife  alongst  with  her  husband,  held  null  as  to  her;  25th 
Nov.  1825,  Syme.     Same  found,  27th  November  1828,  Thomson.    Also  even  where 
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the  wife  had  separate  estate,  and  the  money  had  been  applied  to  support  of  the 
family  ;  4th  Dec.  1827,  Thomson.  % 

48.  An  heritable  bond  by  husband  and  wife,  whereon  she  appeared  only  as  cautioner j 
founid  bad  as  to  her  ;  llth  Jan.  1814,  Stewart. 

49.  A  letter  of  guarantee  by  a  married  woman  having  separate  estate,  with  con- 
sent  of  her  husband,  in  favour  of  a  son  by  her  former  marriage,  held  bad  against  both ; 
19th  May  1821,  Lennox  and  Co. 

VI.  Minor, 

50.  A  minor  cautioner  in  a  suspension,  held  free ;  but  the  attestor,  who  knew  thaf 
fact,  was  held  liable,  1672,  Earl  of  Kinghom  ;  Mor.  2075. 

51.  A  minor  suspended  on  the  ground  of  minority,  but  after  majority  granted 
bond  of  corroboration.  The  cautioner  in  the  suspension  was  held  liberated,  unless 
the  reason  of  suspension  was  proved  bad,  1706,  M^Dougall ;  Mor.  2148. 

VII.  Endurance. 

52.  Cautionary  for  a  factor  does  not  fall  by  cautioner's  death,  but  continues  on 
heirs,  1790,  University  of  Glasgow;  Mor.  2106. 

53.  A  bond  of  caution  for  three  tutors,  and  for  their  factor,  does  not  fall  by  the 
death  of  one  of  the  tutors.  Per  Lord  Balgray — *<The  moment  the  cautioner 
knew  of  the  death  it  was  his  duty  to  have  stated  this  to  the  Court  of  Exchequer, 
and  to^  have  asked  to  be  relieved  of  his  obligation,  so  that  new  tutors  might  be 
appointed;"  7th  March  1832,  Stewart. 

Vm.  Cautioner  liberated, 

54.  A  cautioner  for  a  clerk  bound  to  account  quarterly,  was  held  liable  only  for 
one  quarter."  The  Lords  found  that  clause  of  compting  quarterly  was  not  merely 
a  clause  of  relief  between  the  clerk  and  his  cautioners,  but  that  the  creditor  was 
obliged  thereby,  and  was  introduced  in  favour  of  the  cautioners,  who  having  engaged 
for  the  clerk's  fidelity  and  honesty,  they  could  not  learn  the  same  without  fitting 
quarterly  accounts,"  1697,  Sir  James  Dick ;  Mor.  2090. 

55.  A  cautioner  having  stipulated  for  an  annual  accounting,  which  was  neglected, 
was  thereby  held  liberated;  10th  June  1829,  Forbes. 

56.  A  person  granting  a  guarantee  of  bills,  was  held  liberated  by  change  of  firm 
in  the  bank  without  notice  to  the  granter;  4th  March  1820,  25th  June  1824,  and 
12th  May  1826,  Houston's  Executors;  and  in  House  of  Lords,  22d  May  1829;  2l8t 
Dec.  1826,  Bank  of  Scotland.  But  cautioners  were  held  liable,  though  a  change 
occurred  in  the  constitution  of  the  company  for  which  the  guarantee  was  granted, 
24th  Dec  1814,  Douglas,  Watson  and  Co. ;  22d  June  1822,  Thomson;  17th  June 
1824,  Kemp. 

57.  A  cautioner  for  a  rent  was  held  to  be  released  for  the  future  by  the  landlord 
reletting  the  subject  without  his  consent;  18th  May  1821,  Munro. 

58.  Negligence  of  commissioners  on  a  sequestrated  estate  was  found  sufiScient  to 
liberate  the  cautioners  for  the  trustee ;  13th  Dec.  1826,  Duncan.  Same  found  19th 
Jan.  1830,  Mein.     But  contrary  was  found  3d  Feb.  1829,  Eadie. 

59.  Cautioners  to  a  bank  were  held  released  by  concealment  of  circumstances 
connected  with  the  previous  conduct  of  the  agent,  for  whom  they  became  bound ; 
14th  Jan.  1829 ;  Smith  v.  Bank  of  Scotland.  Similar  case,  12th  May  1830,  Leith 
Bank ;  affirmed  on  appeal.  But  cautioners  held  bound  under  other  circumstances, 
24th  Feb.  1831,  Paisley  Union  Bank;  and  same  with  cautioner  for  an  hospital 
manager,  23d  Nov.  1832,  Cowan's  Hospital;  8th  March  1843,  Falconer;  8th  Dec. 
1842,  Watson;  affirmed  in  the  House  of  Lords,  llth  March  1845.  Per  Lord 
Campbell — "  Unless  questions  be  particularly  put  by  the  surety  to  gain  information, 
I  hold  that  it  is  quite  unnecessary  for  the  creditor  to  whom  the  suretyship  is  to  be 
given  to  make  any  such  disclosure."  See  8th  July  1853,  British  Guarantee  Asso- 
ciation V.  Western  Bank. 

60.  In  an  action  to  reduce  a  bond  of  caution  for  an  agent,  on  the  ground  of 
undue  concealment,  at  the  trial  the  judge  directed  the  jury,  *'  that  the  concealment 
must  be  wilful  and  intentional^  with  a  view  to  the  advantage  the  creditors  were  to 
receive."     A  bill  of  exceptions  was  disallowed  ;  Slst  Jan.  1844,  Railton.     The 
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House  of  Lords  reversed,  and  ordered  a  new  trial,  holding  "  that  the  undue  conceal- 
ment, or  non-communication  bj  the  receiver  of  the  bond,  of  material  facts  known  to 
him,  whatever  might  be  his  motive  or  the  cause  of  concealmetUj  was  sufficient  to 
liberate  the  cautioner ;"  14th  June  1844.  On  the  second  trial  a  verdict  was  given 
for  the  cautioner.  The  court  ordered  a  new  trial,  30th  May  1845.  On  a  third 
trials  the  jury  again  gave  a  rerdict  for  the  cautioner ;  and  the  court  reliised  to  set 
it  aside;  11th  March  1846,  Railton. 

61.  Cautioners  for  a  traveller  were  held  not  liberated  by  concealment  at  time  of 
granting  bond,  and  want  of  caution  and  superintendence  on  his  transactions  and 
mtromissions;  8th  Mar.  1843,  Falconer.  See  28th  May  1840,  Rankine  v.  Crichtons 
(House  of  Lords). 

62.  A  cautioner  in  an  heritable  bond  held  liberated  by  non-completion  of  the 
heritable  security,  and  other  circumstances,  to  his  prejudice ;  3d  June  1830, 
Storie. 

63.  A  cautioner  for  a  collector  of  taxes  was  held  relieved  by  ffulure  to  insist  on 
an  annual  accounting,  as  resolved  on  by  the  Commissioners  of  Supply  at  the  time  of 
his  appointment;  15th  Feb.  1831,  Daiziel. 

64.  A  cautioner  for  a  treasurer  of  a  friendly  society  held  relieved  by  gross  inat- 
tention in  the  managers ;  17th  June  1834,  Thistle  Society  of  Aberdeen. 

65.  A  cautioner  for  a  judicial  factor,  on  the  opinion  of  the  whole  judges,  held 
liberated  by  gross  negligence  of  creditors.  Per  Lord  Mackenzie — ^"  It  seems  im- 
possible to  reconcile  the  principles  recognised  in  the  House  of  Lords  with  the  doc- 
trine that  there  must  be  some  positive  act  on  the  part  of  the  person  secured  to 
discharge  the  cautioner  of  a  f)Eu:tor  or  other  servant.  This  omission  must  certainly 
be  sufficient  under  the  doctrine  there  laid  down;"  10th  July  1834,  Pringle. 

66.  A  cautioner  for  payment  of  interest  liberated  by  negligence  of  the  factor  for 
creditors;  29th  Jan.  1835,  Wright's  Trustees. 

67.  A  guarantee  to  a  bank  of  any  balance,  after  ranking  on  the  estates  of  certain 
parties,  held  to  have  fallen  by  neglect  so  to  rank.  Per  Lord  Moncrieff— •**  It  being 
clear  the  creditors  did  not  pursue  the  measures  which  were  obviously  competent 
and  naturally  called  for  in  the  circumstances,  it  is  not  now  necessary  to  enter  into 
any  nice  reckoning  of  the  sums  which  they  might  or  might  not  nave  received. 
They  have  failed  to  comply  with  the  condition  on  which  alone  the  defender  agreed 
to  hold  hunself  liable,  and  therefore  he  is  entirely  liberated ;"  5th  Feb.  1836,  Drum- 
mond.     See  23d  May  1826,  Fleming  (House  of  Lords). 

68.  A  discharge  of  a  co-obligant  was  held  to  relieve  the  others;  11th  Dec.  1832, 
Gilmour;  26th  Jan.  1853,  British  Linen  Co. 

69.  A  new  arrangement  with  debtors,  without  consent  of  the  cautioners,  was  held 
to  liberate  the  latter;  14th  Feb.  1834,  Scott. 

70.  A  cautioner  for  a  composition  held  relieved,  by  refusal  to  take  payment  when 
offi;red ;  27th  June  1834,  Cooper  ;  but  not  by  a  delay  of  two  years  m  asking  pay- 
ment ;  16th  Feb.  1849,  Balfour. 

71.  Contravention  of  stipulations  of  agreement  by  an  act  of  the  creditor,  held  to 
relieve  the  cautioner;  14th  Feb.  1837,  Walker. 

72.  A  cautioner  for  a  bank-agent  held  liberated  by  a  change  in  the  terms  of  the 
a|;ent'8  agreement  with  the  bank,  without  the  cautioner's  knowledge,  though  not  the 
direct  occasion  of  loss.  Per  Lord  M'Kenzie — "A  bank  cannot  hare  right  to 
change  a  cautionary  of  one  kind  into  a  cautionary  of  another  kind,  without  the  con- 
sent of  the  cautioner;"  16th  July  1847,  Bonar.  See  English  case,  7th  July  1864, 
Worth  V.  Newton,  Excheq. 

73.  A  cautioner  for  a  tenant  was  held  relieved  by  the  landlord  giving  time,  and 
taking  bilb  in  payment  of  the  rent ;  29th  March  1853,  Richardson.    See  No.  80. 

IX.  Cautioner  not  Liberated. 

74.  A  cautioner  was  held  not  liberated  by  a  promise  not  to  exact  payment  from 
the  principal,  reserving  his  claim  against  the  cautioner ;  the  cautioner  had  relief 
agfunst  the  principal,  and  he  none  against  the  creditor,  1680,  Leitch;  Mor.  2077. 

75.  A  catftioner  was  held  not  liberated  by  delay  in  doing  diligence  for  nineteen 
years,  before  which  time  the  principal  was  insolvent,  1671,  Alexander;  Mor.  2089. 
Same  found  where  delay  had  been  given,  and  consent  to  a  transaction  to  the  pr^u- 
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the  wife  had  separate  estate,  and  the  money  had  heen  applied  to  support  of  the 
family  ;  4th  Dec.  1827,  Thomson.  > 

48.  An  heritable  hond  by  husband  and  wife,  whereon  she  appeared  only  as  cautioneTf 
fbund  bad  as  to  her  ;  11th  Jan.  1814,  Stewart. 

49.  A  letter  of  guarantee  by  a  married  woman  having  separate  estate,  with  con- 
sent of  her  husband,  in  favour  of  a  son  by  her  former  marriage,  held  bad  against  both ; 
19th  May  1821,  Lennox  and  Co. 

VI.  Minor. 
60.  A  minor  cautioner  in  a  suspension,  held  free ;  but  the  attestor,  who  knew  that' 
fact,  was  held  liable,  1672,  Earl  of  Kinghom ;  Mor.  2075. 

51 .  A  minor  suspended  on  the  ground  of  minority,  but  after  mftjority  granted 
bond  of  corroboration.  The  cautioner  in  the  suspension  was  held  liberated,  unless 
the  reason  of  suspension  was  proved  bad,  1706,  M^Dougall ;  Mor.  2148. 

VII.  Endurance. 

52.  Cautionary  for  a  factor  does  not  fall  by  cautioner's  death,  but  continues  on 
heirs,  1790,  University  of  Glasgow;  Mor.  2106. 

53.  A  bond  of  caution  for  three  tutors,  and  for  their  factor,  does  not  fall  bv  the 
death  of  one  of  the  tutors.  Per  Lord  Balgray — <<The  moment  the  cautioner 
knew  of  the  death  it  was  his  duty  to  have  stated  this  to  the  Court  of  Exchequer, 
and  to^have  asked  to  be  relieved  of  his  obligation,  so  that  new  tutors  might  be 
appointed ;"  7th  March  1832,  Stewart. 

VIII.  Cautioner  liberated. 

54.  A  cautioner  for  a  clerk  bound  to  account  quarterly,  was  held  liable  only  for 
one  quarter."  The  Lords  found  that  clause  of  compting  quarterly  was  not  merely 
a  clause  of  relief  between  the  clerk  and  his  cautioners,  but  that  the  creditor  was 
obliged  thereby,  and  was  introduced  in  favour  of  the  cautioners,  who  having  ena:a^ed 
for  the  clerk's  fidelity  and  honesty,  they  could  not  learn  the  same  without  fittmg 
quarterly  accounts,"  1697,  Sir  James  Dick  ;  Mor.  2090. 

55.  A  cautioner  having  stipulated  for  an  annual  accounting,  which  was  neglected, 
was  thereby  held  liberated ;  10th  June  1829,  Forbes. 

56.  A  person  granting  a  guarantee  of  bills,  was  held  liberated  by  change  of  firm 
in  the  bank  without  notice  to  the  granter ;  4th  March  1820,  25th  June  1824,  and 
12th  May  1826,  Houston's  Executors;  and  in  House  of  Lords,  22d  May  1829;  21st 
Dec.  1826,  Bank  of  Scotland.  But  cautioners  were  held  liable,  though  a  change 
occurred  in  the  constitution  of  the  company  for  which  the  guarantee  was  granted, 
24th  Dec.  1814,  Douglas,  Watson  and  Co. ;  22d  June  1822,  Thomson;  17th  June 
1824,  Kemp. 

57.  A  cautioner  for  a  rent  was  held  to  be  released  for  the  future  by  the  landlord 
reletting  the  subject  without  his  consent;  18th  May  1821,  Munro. 

58.  Negligence  of  commissioners  on  a  sequestrated  estate  was  found  sufficient  to 
liberate  the  cautioners  for  the  trustee ;  13th  Dec.  1826,  Duncan.  Same  found  19th 
Jan.  1830,  Mein.     But  contrary  was  found  3d  Feb.  1829,  Eadie. 

59.  Cautioners  to  a  bank  were  held  released  by  concealment  of  circumstances 
connected  with  the  previous  conduct  of  the  agent,  for  whom  they  became  bound ; 
14th  Jan.  1829  ;  Smith  v.  Bank  of  Scotland.  Similar  case,  12th  May  1830,  Leith 
Bank ;  affirmed  on  appeal.  But  cautioners  held  bound  under  other  circumstances, 
24th  Feb.  1831,  Paisley  Union  Bank;  and  same  with  cautioner  for  an  hospital 
manager,  23d  Nov.  1832,  Cowan's  Hospital;  8th  March  1843,  Falconer;  8th  Dec. 
1842,  Watson;  affirmed  in  the  House  of  Lords,  11th  March  1845.  Per  Lord 
Campbell — "  Unless  questions  be  particularly  put  lay  the  surety  to  gain  information, 
I  hold  that  it  is  quite  unnecessary  for  the  creditor  to  whom  the  suretyship  is  to  be 
given  to  make  any  such  disclosure."  See  8th  July  1853,  British  Guarantee  Asso- 
ciation V.  Western  Bank. 

60.  In  an  action  to  reduce  a  bond  of  caution  for  an  agent,  on  the  ground  of 
undue  concealment,  at  the  trial  the  judge  directed  the  jury,  "  that  the  concealment 
must  be  wilful  and  intentional,  with  a  view  to  the  advantage  the  creditors  were  to 
receive."     A  bill  of  exceptions  was  disallowed  ;  31st  Jan.   1844,  Railton.     The 


124  CAUTIONARY  (CASES). 

94.  Cautioners  were  held  liable  for  expenses  after  notice  made  to  them ;  6th  Dec. 
1836,  Collier. 

95.  Want  of  timely  notice  to  the  cautioner  of  a  sheriff-officer  was  held  not  of  it- 
self sufficient  to  relieve  him;  14th  Feb.  1845 — and  held  liable  for  the  expenses  of 
the  actions;  24th  June  1847,  Struthers — affirmed  in  House  of  Lords — 14th 
August  1850.     See  3d  Feb.  1853,  Buchanan. 

XI.  Discussion  of  Principal, 

96.  A  cautioner  was  held  not  liable  to  be  called  before  discussion  of  the  principal, 
though  he  was  a  bankrupt,  1677,  Town  of  Aberdeen ;  Mor.  2090. 

97.  A  cautioner,  in  loosing  an  arrestment,  has  not  the  benefit  of  discussion,  1743, 
Dickie; Mor.  2110. 

98.  It  is  not  necessary  to  discuss  a  foreign  debtor  before  going  against  his  cau- 
tioner in  Scotland ;  1757,  Elams,  Mor.  2110. 

99.  A  debtor  in  a  cash-credit  furth  the  kingdom,  having  acknowledged  the 
balance  due  by  him,  was  held  to  supersede  discussion ;  17th  Feb.  1832,  EUice  and  Co. 

100.  A  letter,  "  to  see  sales  accounted  for  within  foui'teen  days,"  held  a  direct 
obligation  to  account,  and  discussion  therefore  not  required  ;  1st  July  1825,  GaUo- 
way.     See  28th  May  1852,  M'Ewan. 

101.  Cautioners  in  confirmations  are  entitled  to  have  the  executors  discussed ;  29th 
June  1827,  Anderson ;  26th  Feb.  1829,  Monro. 

102.  A  corroborative  cautioner  is  not  entitled  to  have  discussion  of  the  original 
debtor ;  15th  Nov.  1831,  Forrest.     See  113. 

103.  A  guarantee  binding  himself  on  the  condition  that  the  principal  obligants  be 
first  fully  discussed,  was  held  relieved  by  undue  delay  in  discussing  them  ;  24th 
June  1829,  Smith. 

104.  Found  competent  to  include  the  principal  and  cautioner  in  one  summons ; 
14th  Feb.  1832,  Sorley's  Trustees. 

105.  Cautioners  sued  in  the  same  libel  as  the  principal  are  entitled  to  appear  and 
plead  the  benefit  of  discussion  at  the  expense  of  the  principal ;  20th  Nov.  1840, 
llannah. 

106.  A  cautioner  for  a  party  under  diligence  found  entitled  to  get  up  the  decree 
against  the  principal,  though  it  was  only  in  absence.  But  not  the  bill  on  which  the 
decree  proceeded,  which  had  gone  amissing ;  16th  Dec.  1843,  Bennett. 

XII.  Right  to  Assignation, 

107.  A  creditor  was  held  bound  to  assign  a  bond,  and  aU  security  got  therefor,  to 
the  cautioner,  1665,  Lesly  ;  Mor.  2111. 

108.  A  cautioner  for  rent  is  entitled  to  an  assignation,  to  invecta  et  illatcij  and  an 
assignation  to  a  part^  paying  the  rent  to  obtain  delivery  of  the  furniture,  is  not  pre- 
ferable over  the  cautioner  ;  31st  May  1814,  Stewart. 

109.  Creditors  in  a  bond  for  a  cash-credit  are  not  bound  to  assign  to  the  friend  of 
one  of  the  cautioners  paying  the  whole,  so  as  to  enable  him  to  enforce  from  the 
other  cautioners  more  than  their  share,  10  June  1826 ;  M^Gilvray.  See  8th  July 
1831,  and  11th  Dec.  1832;  Gilmour. 

XIII.  Relief  of  Cautioners. 

110.  A  charge  of  homing  is  sufficient  distress  to  entitle  a  cautioner  to  sue  for 
relief,  1625,  Tenants  of  Hayning;  Mor.  2113. 

111.  Registration  of  a  bond  was  held  sufficient,  the  principal  being  suspected  of 
verging  to  insolvency,  1628,  Vaus ;  Mor.  2114. 

112.  Relief  refused,  where  the  principal,  who  had  a  good  plea,  had  not  been 
caHM,  1632,  Maxwell;  Mor.  2115. 

113.  A  cautioner  having  been  obliged  to  find  caution  by  bond  of  corroboration, 
the  new  cautioner  was  found  entitled  to  relief  against  the  original  creditor,  1636, 
Librack ;  Mor.  2118.  The  original  cautioner  is  bound  to  relieve  the  new  one  wholly, 
and  not  of  a  share  only  of  the  debt,  1745,  Mirrie  ;  Mor.  2125.     See  102. 

114.  Relief  is  allowed  after  the  term  of  payment,  without  distress  ;  1668,  Paton, 
Mor.  2119 — also  after  an  execution  of  a  trust-deed  for  creditors ;  2d  Dec.  1828, 
Alston. 
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115.  A  cantioner  is  not  entitled  to  relief  of  expenses  recovered  against  him,  after 
decree,  as  he  ought  to  have  paid  the  debt,  1678,  Mathieson ;  Mor.  2120. 

116.  A  cautioner  to  produce  a  debtor,  on  faDing,  was  found  not  entitled,  under  an 
assignation^  to  get  rehef  from  an  original  cautioner  to  pay  the  debt;  11th  Dec. 
1811,  Smith. 

117.  Cautioners  for  a  collector  of  taxes  are  entitled  to  withdraw,  and  to  seek  for 
relief;  13th  June  1822,  Kinloch. 

118.  A  cautioner  in  a  confirmation  is  entitled  to  relief ;  23d  Feb.  1826,  Simpson 
—  and  to  retain  a  debt  in  relief;  29th  May  1827,  M'Kenzie. 

119.  One  of  two  cautioners  having  paid  up  his  half  of  the  obligation,  was 
found  entitled  to  sue  the  other  cautioner  for  relief  of  the  remaining  half;  8th  Feb. 
1831,  Low. 

XIV.  Securities. 

120.  A  bank  was  found  entitled  to  apply  dividends  drawn  from  an  agent's  bank- 
rupt estate,  solely  to  their  debt,  not  secured  by  cautioners,  and  to  proceed  against 
them  for  the  whole  sum  cdvered  by  the  bond,  1777,  Maxton  ;  Mor.  2133. 

121.  A  cautioner  was  held  bound  to  communicate  to  co-cautioners  the  rejudue  of 
a  fund  obtained  for  his  own  relief,  1778,  Fisher,  Mor.  2134.  See  1802,  Milligan ; 
Mor.  2140. 

122.  A  joint  cautioner  paying  and  obtaining  an  assignation,  was  found  entitled  to 
rank  on  the  bankrupt  estate  of  a  co-cautioner,  only  to  the  extent  of  one-half,  1792, 
Creditors  of  Maxwell ;  Mor.  2136— (as  reversed  in  the  House  of  Lords). 

XV.  Attestor  of  Cautioners, 

123.  An  attestor  is  liberated  by  proof  that  the  cautioner  was  holden  and  repute 
sufficient  fi»r  the  sum  at  the  time  of  attestation  ;  1667,  Paterson,  Mor.  2169 ;  1698, 
Sir  John  Dempster,  Mor.  2160  ;  1710,  Ramsay,  Mor.  2162. 

124.  An  attestor  is  entitled  to  have  cautioners  first  discussed;  12th  June  1824, 
Henderson. 


CAVEAT  is  a  notice  entered  at  a  public  office  to  prevent  the  issue  of  a  writ  or 
warrant,  until  an  opportunity  be  given  to  be  heard  thereagaiust. 

CERTIFICATE — attestations  of  fact  by  public  officers  or  private  parties.  Me- 
dical certificates  ought  to  be  "  on  soul  and  conscience,"  the  equivalent  for  an  oath. 
But  which  must  be  further  proved  on  oath  on  the  trial.  In  criminal  trials,  certifi- 
cates of  character  cannot  be  received  as  evidence,  but  must  be  witnessed  on  oath. 
In  mitigation  of  punishment,  however,  certificates  may  be  given  in.  But  being 
got  with  great  facility,  they  are  reckoned  of  little  value,  imless  from  well  known 
parties. 

CERTIFICATE  OF  REGISTRY.     See  Merchant  Seamen. 

CERTIFICATION  is  a  judicial  phrase,  indicating  that  if  a  party  disobeys  a  cita- 
tion or  order,  he  is  certified  or  assured  that  the  penalty  or  decree  asked  will  be  given. 
It  was  in  use  to  be  added  to  a  renewed  order  for  a  pleading  or  proof,  as  indicating 
that  no  further  time  would  be  allowed  ;  but  too  frequently,  in.  local  courts,  it  be- 
comes a  phrase  of  course.     Ersk.  B.  1,  T.  1,  S.  21. 

CERTIORARI ;  is  a  writ  issuing  from  the  English  Court  of  Chancery  or  Queen's 
Bench,  and  nearly  analogous  to  the  Scotch  advocation.  *'  The  use  of  a  Certiorari 
is  for  the  superior  court  the  better  to  consider  and  determine  the  validity  of  ap- 
peals, indictments,  or  presentments,  and  other  judicial  proceedings,  and  to  prevent  a 
partial  and  insufficient  trial  or  judgment,  or  in  the  execution  of  a  wrongful  judgment 
which  it  b  thought  would  take  place  in  the  original  iurisdiction.  Certiorari 
differs  from  a  right  of  appeal.  A  Certiorari  always  lies,  unless  it  is  taken  away,  and 
an  appeal  never  lies,  unless  it  is  expressly  given  by  statute ;"  2  Hale,  210  ;  4  Black : 
Com.  320. 

CESS.     See  Land  Tax. 

CESSIO  BONORUM,  a  process  in  Scotland,  borrowed  from  the  lamentabile 
remedium  of  the  Roman  law,  whereby  a  debtor  obtains  protection  from  being  im- 
prisoned for  payment  of  a  civil  debt,  or  liberation  from  prison  on  showing  that  his 
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insolvency  is  not  fraudulent,  nor  has  arisen  from  extravagance, — that  he  has  made  a 
full  disclosure  of  his  affairs,  and  a  surrender  of  his  whole  estate  (omnium  bonorum). 
The  remedy  is  not  allowed  in  cases  of  imprisonment,  to  find  caution,  to  pay  fines,  or 
to  perform  an  act  within  the  power  of  the  party ;  8th  Julj  1820,  McLaren.  Formerly 
the  process  was  privative  to  the  Court  of  Session,  but  is  extended  to  sheriffs  by  6 
and  7  Will.  IV.  c.  66  (1836),  subject,  however,  to  review  of  the  Court  of  Session. 
A  foreigner  may  obtain  cessio  even  for  foreign  debts  if  otherwise  qualified ;  10th 
March  1812,  Gassiot  (Hume's  cases^.  On  decree  being  pronounced,  a  trustee  is 
appointed,  and  a  conveyance  of  speaal  subjects  may  be  made  to  him  if  called  for. 
The  decree  of  cessio  protects  from  future  imprisonment  for  bygone  debts  at  the  in- 
stance of  all  the  creditors  called,  and  hence  it  is  an  objection  that  all  creditors  have 
not  been  called.  But  the  creditor  objecting  that  all  the  creditors  are  not  called, 
must  at  his  risk  give  a  list  of  those  he  states  as  being  such.  It  does  not  protect 
Hieproperh/  and  effects  thereafter  acquired  by  the  insolvent ;  but  the  trustee  must 
be  mrst  called  on  to  account  for  his  intromissions.  The  procedure  is  regulated  by 
Act  of  Sederunt,  6th  June  1839. 

The  general  rule  of  decision  is,  that  so  long  as  the  insolvent  withholds  funds  or 
information  for  their  discovery,  he  is  not  entitled  to  the  benefit  of  cessio.  Imprison- 
ment, in  that  case,  is  the  legitimate  compulsitor  to  compel  his  doing  justice  to  his 
creditors.  Imprisonment  for  two  years  has,  in  such  a  state  of  things,  been  held  not 
sufficient  to  entitle  him  to  liberation  imder  cessio;  24th  Jan.  1829,  Dougall.  In- 
deed,  it  has  been  made  a  question  whether,  in  such  circumstances,  he  ought  not  to 
be  considered  as  a  criminal,  and  civil  imprisonment  might  not  then  with  advantage 
be  altogether  superseded.  Where,  however,  he  has  made  a  full  surrender,  and  the 
objection  is  only  that  he  was  guilty  of  fraud  or  misconduct,  an  adequate  imprison- 
ment is  held  to  punish  or  atone  for  his  offence  ;  5th  July  1825,  Lennox ;  6th  Feb. 

1830,  Geddes.   Cessio  formerly  was  refused  as  against  claims  for  aliment,  but  is  now 

g 'anted  imder  reasonable  arrangements  for  future  aliment;  11th  March  1834, 
ussel ;  27th  Nov.  1852,  Cassells.    Insolvents,  with  fixed  salaries,  are  bound  to  assign 
to  their  creditors  a  reasonable  portion  thereof;  11th  June  1836,  Harris ;  28  th  Sept. 

1831,  Gardener  (House  of  Lords).  Same  as  to  fixed  wages;  9th  March  1842, 
Brechin.  The  insolvent  must  take  an  oath  according  to  a  statutory  form,  which  wiU 
found  a  charge  of  perjury  if  false.  1  Hume,  371.  See  Beneficium  Competentice ; 
also  Baird  on  Cessio.    M'Laurin  on  Sherif  Courts,  vol.  ii.  p.  513. 

CESTUI  QUE  TRUST;  the  party  in  England  having  the  beneficial  interest  in 
a  trust^— the  beneficiarv 

CHALDER  OF  VICTUAL,  16  bolls  of  6  cwts.  each.  Ministers'  stipends  are 
fixed  according  to  this  measurement. 

CHALKING  DOORS — ^is  a  mode  of  warning  burgh  tenants  to  remove,  by  a 
biurgh  officer  giving  verbal  notice,  and  then  chalking  on  the  door  the  initials  of  the 
reigning  sovereign,  with  the  year  of  the  Lord,  forty  days  before  Whitsunday,  thus — 
V.  R.  1851.  This  being  certified,  entitles  the  landlord  to  a  summary  warrant  of 
removal  firona  the  burgh  magistrate  at  the  lapse  of  the  term.  Distinct  verbal  notice 
is  sufficient,  if  proved  by  witnesses.     Hunter,  490. 

CHALLENGE  TO  FIGHT  A  DUEL.  All  the  parties  thereto  were  made 
liable  to  banishment  and  forfeiture  of  moveables,  though  no  hostile  meeting  followed  ; 
1696,  c.  35,  but  repealed  by  59  Geo.  III.  c.  70.  They  are  still  liable  to  punish- 
ment for  exciting  a  breach  of  the  peace.  The  parties  may  be  apprehended  on  a 
warrant  of  a  justice ;  and  on  admission  or  proof  of  the  challenge,  or  intended  chal- 
lenge, may  be  committed  to  prison  until  caution  to  a  reasonable  amount  be  found 
to  keep  the  peace,  and  detained  in  prison  until  such  caution  be  found,  or  otherwise 
liberated  in  due  course  of  law.  1  Hume,  442.  *'  In  the  case  of  an  information 
laid  before  a  ma^trate,  of  a  challenge  given,  he  should  forthwith  issue  his  warrant 
to  bring  the  parties  before  him,  and  require  them  to  find  sureties  to  keep  the  peace.** 
Bums'  Justice  (Chitty's  Edit.),  p.  586.     See  Breach  of  the  Peace. 

CHALLENGE  OF  JURORS.  In  trials  for  treason,  the  Act  of  7  Anne,  c.  21, 
allows  thirty-five  peremptory  challenges  without  cause  assigned.  In  other  cases  no 
such  species  of  challenge  was  allowed  untU  the  Act  6th  Geo.  IV.  c.  22  (1 825),  which 
allows  five  peremptory  challenges  to  each  party.  Challenges  to  any  extent  are  al- 
lowed on  rectsons  assigned,  which  may  be — 1st,  enmity  to  the  accused  ;  2d,  that  the 
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juror  is  insane,  deaf,  dumb,  a  minor,  infamous,  an  outlaw ;  or  in  private  prosecii- 
tions,  that  he  is  a  relative  or  dependent  of  the  prosecutor.  The  exceptions  of  pro- 
fession, or  being  above  sixty  years  of  age,  are  pnvate  to  the  jurymen,  and  not  objec- 
tions that  can  be  urged.  There  is  no  foundation  for  the  vulgar  notion  that  once 
existed,  that  butchers  and  sturgeons  are  not  eligible  to  serve  on  juries.  1  Hume, 
645,  2-309. 

CHAMBERLAIN  OF  SCOTLAND  had  a  jurisdiction  over  rojal  burghs,  but 
now  in  desuetude.    Ersk.  B.  1,  T.  3,  S.  38. 

CHAMPERTY— ^n  offence  in  English  law  of  buying  pleas. 

CHANCELLOR  OF  JURY.     See  Jury, 

CHANCELLOR  OF  SCOTLAND  presided  in  the  Scotch  Parliament  (1661, 
e.  i).  The  office  was  abolished  at  the  Union  in  1707,  and  a  Keeper  of  the  Great 
Seal  was  appointed  in  his  stead.     Balfour,  p.  15. 

CHANCELLOR,  LORD,  presides  in  the  House  of  Lords,  and  is  (sometimes  with 
the  aid  of  the  law  lords,  having  seats  in  the  House)  the  ultimate  judge  in  appeals. 
The  following  list  of  chancellors  may  be  useful  in  enabling  the  inquirer  to  ascertain 
who  advised  the  House  in  an  appeal  applicable  to  the  period  of  his  holding  office. 

List  of  Lord  Chancellors  since  1700. 

.  3l8t  May  1700. 

.  11th  October  1706. 

.  19th  October  1710. 

.  21st  September  1714. 

.  12th  May  1718. 

.  1st  June  1726. 

.  20th  November  1733. 

.  21st  November  1737. 

),     .  30th  June  1767. 

.  30th  July  1766. 

17th  January  1770. 

.  27th  January  1771. 

.  3d  June  1778. 

.  28th  January  1793. 

1801. 

.  7th  February  1806. 

.  1st  April  1807. 

.  2d  May  1827. 

.  22d  November  1830. 
„  „        1834. 

.  23d  April  1836. 

.  16th  January  1836. 

3d  September  1841. 

.  6th  July  1846. 

.  19th  June  1860. 

.  15th  July  1860. 

.  Ist  March  1852. 

.  28th  December  1862. 

CHANCERY  or  CHANCELLORY  is  not,  in  Scotland,  a  court  of  justice,  but 
an  office  under  the  management  of  the  Director  of  Chancery  and  his  deputes,  from 
and  to  which  were  issued  and  returned  certain  writs  for  service  of  heirs  and  other 
acts,  by  intervention  of  jury ;  as  also  crown- writs,  which  passed  the  Great  or  Quarter 
Seals.  Under  the  Act  10th  and  11th  Vict.  c.  47  (1847),  there  is  appointed  a  Sheriff 
in  Chancery,  who  now  exercises  a  jiurisdiction  in  services.     See  Service  of  Heirs. 

CHARACTER.  A  prisoner's  general  bad  character  is  not  allowed  to  be  given  in 
evidence ;  but  Jiabit  and  repute  a  thief  is  received,  in  Scotland,  as  an  aggravation  of 
theft.  In  murder  and  assault,  vindictive  temper  and  special  threats  may  be  proved, 
if  notice  has  been  given  thereof  in  the  indictment.  These  also  mav  be  proved  in 
defence  as  aeainst  the  party  assaulted ;  but  notice  must  be  given  before  entering  on 
ihe  proof}  that  the  prosecutor  may  be  pi^pared  to  meet  such  evidence.    In  theft 


1.  Lord 

Keeper  Wright, 

2.     — 

Cowper, 

3.    — 

Harcourt, 

4.     — 

Cowper, 

6.     -— 

Macclesfield, 

6.    — 

King,    . 

7.     — 

Talbot, 

8.     — 

Hardwicke, 

9. 

Keeper  Henley  (Lord  No 

rthingt 

10.    — 

Camden, 

11.  Charles  Yorke, 

12.  Lord  Bathurst, 

13.    — 

Thurlow, 

14.    — 

Loughborough,  . 

16.    — 

Eldon,  . 

16.     — 

Erskine, 

17.    — 

Eldon,  . 

18. 

Lyndhurst, 

19.    — 

Brougham, 

20.    — 

Lyndhurst, 

21.     — 

Commissioners, 

22.     — 

Cottenham, 

23.    — 

Lyndhurst, 

24.     — 

Cottenham, 

26.     — 

Commissioners, 

26.    — 

Truro,   . 

27.     — 

St  Leonards, 

28.     — 

Cranworth, 
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proof  of  good  and  honest  character, — and  in  assaults,  evidence  of  quiet  and  peace- 
ful temper,  are  allowed.  In  civil  actions  for  damages  because  of  assault,  such 
proof,  as  well  as  that  of  quarrelsome  temper,  is  permissible  on  both  sides ;  and 
where  there  is  a  question  who  commenced  the  strife  (there  being  sometimes  no  third 
party  present  at  the  origin),  such  proof  is  of  importance ;  but  notice  of  this  line  of 
evidence  must  always  be  given.  In  civil  actions  of  defamation,  the  pursuer's  char- 
acter is  held  as  put  in  issue,  so  that  he  may  support  it,  and  the  defender  attack  it, 
without  any  notice.  But  the  de/ender^s  general  character  is  not  in  issue,  and  cannot 
be  attacked  or  supported  without  special  notice.  It  is  a  received  rule,  that  in 
character,  the  evidence  must  be  general  as  to  habit,  but  not  of  particular  acts,  even 
though  notice  thereof  be  given.  Convictions  of  offences,  however,  do  not  appear  to 
fall  under  the  rule,  and  so  may  be  put  in  evidence,  if  notice  has  been  given.  In 
trials,  evidence  of  character  must,  like  other  proof,  be  given  on  oath.  But,  in  miti- 
gation of  punishment,  and  where  there  is  a  plea  of  guilty,  written  certificates  may 
be  received  at  their  proper  value,  which  is  not  great,  unless  proceeding  from  well- 
known  parties.     1  Hume  413. 

CHARGE  it  an  order  to  obey  a  decree  or  warrant;  and  the  fact  of  such  being 
given  is  evidenced  by  a  writing  called  an  *'  Execution  of  Charge." 

CHARGE  AGAINST  SUPERIORS  is  the  mode  by  which  heirs,  adjudgers,  or 
purchasers  of  heritage  may  force  an  entry  with  the  superior  ;  1474,  c.  68 ;  1647,  c. 
43  ;  20  Geo.  11.  c.  60.  And  by  the  Act  10  and  11  Vict.  c.  48,  s.  6  (1847),  supe- 
riors may  be  compelled  to  enter  heirs  and  disponees  by  con/?rma/ton,  contrary  to  the 
previously  existing  law.     Ersk.  B.  3,  T.  8,  S.  79. 

CHARGE,  GENERAL,  to  enter  heir.  An  heir  might  be  charged  generally  to 
enter  to  his  ancestor  within  farti/  days  ;  and  failing  his  doing  so,  action  lay  against 
him  the  same  as  if  he  had  entered.  The  charge  might  be  given  within  the  annus 
deliberandi.  No  farther  proceedings,  however,  could  take  place  until  after  the  expiry 
of  the  year,  only  the  summons  might  be  served.  In  the  action  of  constitution,  if  he 
appears  and  renounces  the  succession,  then  the  debt  is  only  constituted,  and  he  is 
freed  from  personal  liability.  But  if  he  fail  to  appear  and  renounce,  both  he  and 
the  estate  are  liable  for  the  ancestor's  debt.     Ersk.  B.  2,  T.  12,  S.  13. 

CHARGE,  SPECIAL,  by  which  the  heir  was  in  use  to  be  charged  to  enter  heir 
in  certain  special  lands  in  which  the  ancestor  died  infe/t,  so  as  to  entitle  the  credi- 
tor to  adjudge  the  lands  as  if  he  had  entered  to  them  ;  1640,  c.  106.     Ersk.  Jb. 

CHARGE,  GENERAL-  SPECIAL,  was  applicable  to  lands  to  which  the  ances- 
tor  had  only  a  personal  right,  without  infeftment.  After  the  first  charge  on  forty 
days,  the  other  proceeded  on  twenty ;  64  Geo.  III.  c.  137.  By  the  Act  10  and  11 
Vict.  c.  48,  s.  16  (1847),  all  separate  letters  of  charge  are  abolished;  and  Xst, 
The  action  of  constitution  against  the  unentered  heir  is  held  to  include  a  general 
charge,  expiring  with  the  inducite  of  the  summons  ;  2d,  The  action  of  adjudication 
is  held  to  include  a  special  or  general  special  charge,  as  the  circumstances  may  re- 
quire. If  the  heir  renounces,  adjudication  may  be  got  in  the  action  of  constitution, 
but  not  where  he  fails  to  appear  and  renounce  ;  24th  January  1861,  Brown.  The 
heir  is  still  entitled  to  the  year  of  deHberation ;  so,  though  the  citation  may  be  given 
within  the  year,  the  diet  of  appearance  must  be  after  its  expiry ;  9th  July  1829, 
M*Intosh. 

CHARGE  AGAINST  NEAREST  OF  KIN.  Where  the  nearest  of  kin  do  not 
take  up  the  moveable  succession  of  a  deceased  person,  the  creditors  may  require  the 
procurator-fiscal  of  the  Commissary  Court  to  confirm  and  assign  to  them,  or  they 
may  obtain  themselves  decerned  executors*  creditors.  Creditors  of  the  deceased 
doing  diligence  within  year  and  day  are  preferable  to  the  creditors  of  the  represen- 
tatives. Where  the  debts  are  not  constituted,  the  nearest  of  kin  must  be  first 
charged  to  enter  within  twenty  days,  and  thereon  a  decree  of  constitution  may  be 
obtained.  Act  1696,  c.  41  ;  4  Geo.  IV.  c.  98 ;  27th  June  1860,  Tumbull ;  9th  Feb. 
1830,  Mann  ;  2d  March  1837,  Frith. 

CHARGE  ON  LETTERS  OF  HORNING  is  regulated  by  the  Acte  1692,  c 
141 ;  1640,  c.  76;  1693,  c.  12.     An  expired  charge  of  homing  was  the  ffroimd  of 
denunciation  for  rebellion.     This  form  is  now  nearly  in  desuetude  since  the  exten- 
sion of  personal  diligence  to  sheriff  courts  by  1  and  2  Vict.  c.  1 14.     The  provisions  of 
these  acts,  however,  are  still  nearly  applicable  to  charges  on  decrees  of  inferior  courts. 
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CHART£R  is  the  deed  whereby  the  superior  ^nts,  renews,  or  transmits  the  feu 
to  the  vassal.  Where  a  disposition  is  granted  with  a  holding  de  me,  the  fee  or  pro- 
perty is  held  directly  of  the  granter, — where  a  me,  from  the  granter's  superior. 
Gknerallj,  in  sales,  where  subinfeudation  is  not  prohibited,  the  holding  is  aUerncUive^ 
first  base  from  the  disponer,  until  confirmation  by  the  superior,  which  renders  the 
holding  public.    Bell  on  Completing  the  Title  (1830),  p.  36. 

1.  OriffincU  Charter  ;  the  deed  granted  at  the  first  feuing  of  the  ground,  contain- 
ing, Isiy  the  narrative  or  consideration  for  granting ;  2d,  dispositive  clause,  stating 
the  subjects  granted,  and  to  whom  feued,  with  the  limitations  and  conditions.  This 
is  the  ruling  clause,  explaining  all  the  others ;  3d,  tenendas,  or  manner  of  holding ; 
4th,  reddendo,  or  feu-duty,  and  other  services  to  be  rendered  ;  6th,  clause  of  regis- 
tration ;  6^A,  precept  of  sasine  ;  and  Ith,  testing  clause.  These  are  now  simplitied 
by  the  form  provided  under  the  Act  10  and  11  Vict.  c.  48  (1847).  1  Jur.  Styles 
(4  Ed.),  14. 

2.  Precept  to  an  heir  is  granted  by  the  Crown  on  a  service.  A  subject-superior 
grants  a  precept  of  clare  constat,  so  called  from  the  words,  ^  it  clearly  appears  to  me 
that  B  is  the  heir  to  A,  etc."  A  service  is  here  not  necessary ;  but  there  is  the  ad- 
vantage, that  whilst  a  service  prescribes,  and  becomes  unchallengeable  in  twenty 
years,  this  .precept,  being  only  the  act  of  a  private  individual,  runs  the  long  prescrip- 
tion of  forty  years.    Tbvi,  425. 

3.  Charter  of  Resignation  is  that  whereby  purchasers  or  other  singular  succes- 
sors are  entered  directly  with  the  superior ;  but  an  entry  by  confirmation  may  be 
now  forced  under  the  Act  10  and  11  Vict.  c.  48.     Ihid,  405. 

4.  Charter  of  Confirmation,  where  the  infeftment  on  the  seller's  alternative  war- 
rant is  confirmed,  and  raised  from  a  base  to  a  public  holding.  But  superiors  could 
not  be  compelled  to  enter  in  this  form  until  the  Act  10  and  11  Vict.  c.  48  (1847). 
Ibid,  412. 

5.  Charter  of  Adjudication  and  Sale,  to  enter  a^judgers  and  purchasers  at  judi- 
cial sales.     n!td.  419. 

6.  Charter  of  Notfodamus  renews  the  grant,  where  some  defect  of  title  has  occurred 
in  transmission.     Ihid.  417. 

CHARTER  PARTY — whereby  the  owners  of  a  ship  freight  her  for  a  voyage,  or 
for  a  term.  Writing  is  not  necessary  ;  but  where  in  writing,  it  must  be  stamped 
(30s.)  In  its  absence,  an  affireightment  may  be  proved  by  witnesses.  Smith's  J/er- 
caniiU  Law,  p.  240. 

CHATTELS — in  England  nearly  of  same  signification  with  moveables  in  Scotland. 

CHAUD  MELLE ;  homicide  in  rixa,  or  heat  of  blood,  which  entitled  the  slayer 
to  the  benefit  of  girth  or  sanctuary  previous  to  the  Reformation.  See  Acts  1649 
and  1661,  c.  22;  1  Hume,  240. 

CHEATING.    See/Vaiw^. 

CHILDREN  are  either  lawful  or  illegitimate.  All  children  bom  of  a  married 
woman  are  held  the  legitimate  offspring  of  the  husband  {pater  est  quern  nuptice  de- 
monstrant).  This  presumption  yields  only  to  proof  of  impossibility  of  sexual  inter- 
course, by  impotency  or  absence,  or  by  circumstances  which  render  intercourse 
highly  improbable,  commencing  at  least  ten,  and  continuing  until,  six  limar  months 
before  the  birth. .  It  is  not  necessary  to  be  out  of  the  kingdom.  This  inquiry  some- 
times occurs  in  actions  for  aliment  of  a  child  at  the  instance  of  a  married  woman 
against  another  than  the  husband,  when  she  behoves  not  only  to  establish  a  semipkna 
proof  that  the  defender  is  the  father ;  but  a  full  proof  that  her  husband  could  not 
have  been  so.  (See  Bastard,  Nos.  15  and  42).  Children  bom  in  bastardy  are,  by 
the  law  of  Scotland,  legitimated  by  the  subsequent  marriage  of  the  parents,  and 
rank  according  to  their  birth.  If,  however,  a  lawful  marriage  intervene  with  another 
woman,  the  cfaldren  thereof  take  precedency.  Marriage  of  parties  domiciled  in  a 
country  where  this  law  does  not  prevail,  will  not  render  the  children  legitimate,  even 
to  the  effect  of  succeeding  to  Scotch  heritage.  See  Fraser  on  Personal  Relations, 
vol.  ii.  p.  21.     As  to  illegitimate  children  see  Bastard. 

CHILD  MURDER.     See  Concealment  of  Pregnancy. 

CHILD  STEALING,  or  PLAGIUM,  is  a  crime  subject  to  capital  punishment, 
but  is  of  rare  occurrence  in  Scotland.    Not  Bailable. 

Janet  Douglas  was  sentenced  to  death  (8th  September  1817),  for  stealing  a  child 

I 


130  CHI 

three  years  of  age  from  Edinburgh.  Betty  Neill,  on  restriction  of  the  libel  was 
sentenced  io  fourteen  years'  transportation  for  stealing  a  child  a  year  old  ;  Perth, 
20th  Sep  tern  Der  1826.  On  a  similar  restriction,  Helen  Wade  (Glasgow,  2d  October 
1 844),  had  sentence  of  seven  years'  transportation  for  stealing  a  strayed  child  three 
years  and  a  half  old.  "  A  child  can  never  be  considered  as  a  waif.  The  most 
sacred  right  of  property  is  that  of  parents  in  their  children.  This  right  cannot  be 
lost  in  consequence  of  the  child  straying  from  the  roof  of  its  parents ; "  per  Justice- 
Clerk  Hope,  2  Broun,  288  ;  1  Hume,  84 ;  1  Alison,  620. 

CHILTERN  HUNDREDS  are  certain  districts  in  Buckinghamshire,  the  steward- 
ship of  which — now  a  nominal  office — is  in  the  gift  of  the  Crown,  and  is  given  to  any 
member  of  Parliament  who  asks  it,  and  who,  thereby,  holding  office  under  the 
Crown  according  to  the  constitution,  vacates  the  seat  wnich  he  cannot  resign. 

CHIMNEY.     By  the  Act  3  and  4  Vict.  cap.  86.  (1840),  it  is  enacted  :— 

Sect.  6th,  ^'  That  all  withs  and  partitions  between  any  chimney  or  fine 
which  at  any  time  after  the  passing  of  this  act  shall  be  built  or  rebuilt,  shall 
be  of  brick  or  stone,  and  at  least  equal  to  half  a  brick  in  thickness ;  and 
every  breast-back,  and  with  or  partition  of  any  chimney  or  flue  hereafter  to 
be  built  or  rebuilt  shall  be  built  of  sound  materials,  and  the  joints  of  the 
work  well  filled  in  with  good  mortar  or  cement,  and  rendered  or  stuccoed 
within ;  and  also,  that  every  chimney  or  flue  hereafter  to  be  built  or  rebuilt 
in  any  wall,  or  of  greater  length  than  four  feet  out  of  the  wall,  not  being  a 
circular  chimney  or  flue  twelve  inches  in  dianaeter,  shall  be  in  every  section 
of  the  same  not  less  than  fourteen  inches  by  nine  inches ;  and  no  chimney  or 
flue  shall  be  constructed  with  any  angle  therein,  which  shall  be  less  obtuse 
than  an  angle  of  one  hundred  and  twenty  degrees,  except  as  is  hereinafier 
excepted ;  and  every  salient  or  projecting  angle  in  any  chimney  or  flue  shall 
be  rounded  off  four  inches  at  the  least,  upon  pain  of  forfeiture,  by  every 
master  builder,  or  other  master  workman,  who  shall  make  or  cause  to  be 
made  such  chimney  or  flue,  of  any  sum  of  not  less  than  Ten  pounds  nor 
exceeding  Fifty  pounds ;  provided  nevertheless,  that  notwithstanding  this 
act,  chimneys  or  flues  may  be  built  at  angles  with  each  other  of  ninety 
degrees  and  more,  such  chimneys  or  flues  having  therein  proper  doors  or 
openings  not  less  than  six  inches  square."  (This  section  is  repealed  within 
the  limits  of  the  Metropolis  Building  Act,  7  and  8  Vict.  c.  24)  1844. 

Sect.  7th,  That  penalties  are  recoverable  before  two  justices,  or  the  sheriff 
of  the  county  where  offence  is  committed,  to  be  levied  with  costs  and  charges 
by  distress  of  goods  and  chattels,  on  conviction  by  confession,  or  proof  by 
one  or  more  witnesses, — one  half  of  the  penalty  is  payable  to  the  informer, 
and  one  half  to  the  poor  of  the  parish. 

Sect.  8th,  In  default  of  payment,  either  immediately  or  within  such  time  as 
the  justices  may  appoint,  the  offender  may  be  committed  to  prison  for  a  period 
not  exceeding  two  calendar  months,  unless  penalty  and  costs  be  sooner  paid. 

Sect.  9  th,  A  parishioner  may  be  a  witness,  though  assessed  for  the  poor. 
Made  general  law  hy  3  and  4  VicU  c.  26  y  and  the  objection  of  interest  removed 
in  all  cases  hy  Evidence  act ;  16  Vict,  c.  20  (1853). 

Sect.  10th,  Distress  shall  not  be  unlawful  for  want  of  form.  Action  for 
special  damage  lawful  only  in  the  Court  of  Session ;  and  tender  of  amends 
allowed. 

Sect.  1 1th,  An  appeal  may  be  taken  to  the  Quarter  Sessions  within  three 
days  afler  conviction,  and  allowing  seven  clear  days  before  the  sessions,  the 
appellant  either  to  remain  in  custody  until  the  session,  or  to  enter  into  a 
recognizance,  with  two  sufficient  sureties,  before  a  justice  of  the  peace,  to 
appear  personally  at  the  sessions  and  abide  the  judgment  of  the  court,  and 
to  pay  Boch  costs  as  may  be  awarded. 
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Sect.  12lh,  No  conviction  is  to  bo  quashed  for  want  of  form. 

These  provisions  also  apply  to  penalties  relative  to  apprentices  to  chimney-sweeps. 
See  Apprentice,  S.  20. 

Joseph  Rae,  was  tried  for  murder  of  an  apprentice  chimney-sweep,  by  cruelly 
pulling  him  down  a  vent  by  ropes  tied  to  his  legs.  The  Jury  found  him  guilty  of 
culpable  homicide,  and  he  was  sentenced  to  fourteen  years'  transportation,  and  an 
accessory,  to  seven  years  ;  22d  July  and  8th  Sept.  1817,  1  Hume,  258. 

CHIMNEY  SWEEPS.     See  Apprentice. 

CHIROGRAPHUM  APUD  DEBITOREM  PRJSSUMITUR  SOLUTUM. 
The  possession  by  the  debtor  of  a  bond,  bill,  or  other  obligation,  though  without  a 
receipt,  is  presiunptive  of  payment,  but  amounts  not  to  absolute  presumption  (juris 
ei  dejure)j  so  it  may  be  overcome  by  proof  that  it  came  into  the  debtor's  possession 
otherwise  than  by  payment  or  satisfaction.     Ersk.  B.  3,  T.  4,  S.  5. 

CHLOROFORM.  By  14  and  16  Vict.  c.  19,  s.  3  (English  act),  the  administering 
of  chloroform  or  other  stupifying  drug  with  intent  to  commit  any  felony,  is  made 
felony  punishable  by  transportation  for  seven  years,  or  imprisonment  for  three  years. 
See  Poison, 

CHOSE  IN  ACTION  ;  in  English  law,  denoting  what  a  man  has  only  a  right  to, 
without  possession— ^'m«  ad  rem,  distinguished  from  jus  in  re,  not  subject  of  theft  in 
England  ;  1  Hume,  79. 

CHURCH  OF  SCOTLAND.  The  Roman  Catholic  religion  was  abolished  by 
Statutes  1560  and  1567,  c.  2.  In  1572  the  titles  of  bishops  were  allowed.  By  act 
1592,  c.  116,  Presbyterian  church  government  was  established.  Episcopacy  was 
sanctioned  by  1606,  c.  2,  and  was  succeeded  by  Presbytery  in  1638.  In  1662 
Episcopacy  was  restored  ;  and  in  1689  Presbytery  again  was  recognised — Act  1690, 
c.  2  and  c.  5.  The  act  of  Union,  1707,c.  .6,  finally  confirmed  the  Presbyterian  form 
of  church  government  for  Scotland.  The  government  of  the  Churcn  is  by  kirk- 
sessions,  presbyteries  (eighty-three),  provincial  synods  (sixteen),  and  the  General 
Assembly,  consisting  of  379  members,  representing  presbyteries,  royal  burghs, 
and  the  universities.  The  right  of  representation  is  regulated  by  acts  of  Assembly 
1694  and  1712.  The  General  Assembly  meet  in  Edinburgh  annually  for  ten  days 
in  May.     Ersk.  B.  1,  T.  6,  S.  6.     See  Cook's  Church  Law  Styles  (1850). 

CHURCHES  are  extra  commercium,  and  cannot  be  sold  or  applied  to  private 
purposes.  They  are  built  and  repaired  by  the  heritors,  or,  where  partly  for  a  burgh, 
by  the  heritors  and  proprietors  of  houses  according  to  their  real  rent.  The  trans- 
portation or  removal  of  churches  from  one  part  of  a  parish  to  another  is  regulated  by 
the  Act  1707,  c.  9.  Parliamentary  churches  are  regulated  by  the  Acts  4  Geo.  IV. 
c.  79.  and  5  Geo.  IV.  c.  90.  Churches  built  by  voluntary  contributions  in  connec- 
tion with  the  Establishment  are  regulated  by  4  and  5  Will.  IV.  c.  41.  The  beadle 
is  appointed  in  burghs  by  the  magistrates,  and  in  country  parishes  by  the  heritors, 
unless  there  be  contrary  rule  or  practice.  The  precentor  is  appointea  by  the  kirk- 
session,  unless  there  be  another  provision  in  the  deed  of  erection,  or  other  practice. 
The  area  or  seats  in  churches,  where  the  heritors  do  not  agree  to  a  voluntary  divi- 
sion, are  divided  by  an  ordinary  and  not  a  summary  process  before  the  sheriff,  sub- 
ject to  the  review  of  the  Court  of  Session ;  22d  June  1826,  Smith.  Possession  by 
tolerance  for  upwards  of  forty  years  without  a  title  will  not  give  right  to  a  particular 
seat  so  as  to  prevent  a  judicial  division ;  18th  Jan.  1838,  V/emyss  (Aberdour).  See 
also  23d  June  1846,  Magistrates  of  Hamilton.  The  heritors  are  preferred,  both  with 
regard  to  priority  and  extent  of  choice,  according  to  the  amount  of  their  valued  rents. 
If  proprietors  of  houses  have  been  assessed,  they  are  entitled  to  a  proportion.  The 
patron,  if  an  heritor,  has  the  first  choice  of  a  family  seat,  though  he  may  not  be 
the  first  on  the  roll  for  the  general  choice.  Each  heritor  is  also  entitled  to  a  family 
seat,  to  be  counted  in  his  quantity  ;  21st  June  1848,  Walker.  The  minister  is  en- 
titled to  a  seat ;  and  there  is  generally,  and  with  great  propriety,  assigned  a  seat  for 
the  session,  the  parties  attending  for  baptism,  and  the  schoolmaster ;  and  some  seats 
are  generally  set  aside  for  the  poor.  Eighteen  inches  is  generally  reckoned  as  the 
space  for  each  sitting.  It  is  thought  that  the  court  would  control  a  capricious  use 
of  the  right  of  priority,  by  which  an  heritor  might  select  all  the  best  pews  in  the 
church  and  leave  the  inferior  ones  to  those  who  came  after.  Where  possible,  the 
choice  of  each  heritor  ought  to  be  as  nearly  as  possible  in  one  place.     The  portions  of 
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the  area  assigned  are  not  private  property,  but  pass  with  the  lands,  and  are  for  the 
use  of  those  resident  thereon  who  appear  to  have  a  claim  for  adequate  accommoda- 
tion in  the  portion  applicable  to  the  lands.  There  is  no  provision  for  any  sub-allo- 
cation amongst  the  tenantry  and  possessors;  but  from  analogy  there  appears  a 
jurisdiction  in  the  sheriff  to  determine  such  disputes  if  the  heritors  cannot  satisfy 
them.     Heritors  are  not  entitled  to  exact  rent  for  seats. 

It  has  been  found  that  a  liferentrix  possessing  under  a  deed  of  locality  is  not 
liable  in  any  part  of  the  expense  of  building  a  jnanse  or  repairing  a  church ;  14th 
May  1823,  Lady  Anstruther.  The  heritors  are  not  bound  to  enlarge  a  church 
which  is  in  good  repair,  though  inadequate  for  the  population  ;  1st  Feb.  1831,  Earl 
of  Glasgow;  11th  Dec.  1833,  Murray;  7th  April  1834,  Millar  (House  of  Lords). 
Where  the  church  is  in  such  a  state  of  decay  that  the  expense  of  repair  will  be 
nearly  equal  to  the  erection  of  a  new  church  of  the  same  size,  the  presbytery  may 
decern  for  the  erection,  and  which  must  be  made  capable  of  accommodating  the 
proper  number  of  two-thirds  of  examinable  persons  Tthat  is,  those  above  twelve 
years  of  age),  though  it  is  thus  made  larger  than  the  old,  and  more  expensive  than 
its  repair.  A  church  must  have  proper  seating ;  9th  Feb.  1830,  M*Leod.  The  pres- 
bytery has  only  jurisdiction  in  the  matter  of  extent  of  accommodation,  not  as  to  the 
architecture ;  24th  Feb.  1828,  M'NeiU.  The  heritors  may  themselves,  without  inti- 
mation, determine  on,  and  assess  for,  repairing  or  rebuilding  church;  9th  Dec.  1834, 
Boswell.  Magistrates  of  burghs  are  entitled  to  exact  seat-rents  to  a  limited  extent ; 
27th  Nov.  1822,  Magistrates  of  Greenock;  8th  July  1823,  M*Intosh  (Inverness)  ; 
16th  July  1846,  Clapperton  (Edinburgh).  The  church  cannot  be  used  except  for 
proper  ecclesiastical  purposes;  31st  Jan.  1835,  St  Andrew's  Parish  (Edinburgh); 
20tn  July,  1843,  Eason  (Dundee^  ;  nor  can  the  bell  be  nmg  for  unusual  purposes ; 
7th  Feb.  1836,  M*Nanghton  (Paisley).     See  Dunlop's  Parochial  Law, 

CHURCH  ROADS  are  exempted  from  the  power  of  road- trustees  to  shut  up ; 
11th  March  1825,  Smith.     See  Roads. 

CHURCHYARDS.     See  Burying-ground. 

CIRCUIT  COURT  OF  JUSTICIMl  Y .  Scotland  is  divided  into  three  Circuits, 
with  three  places  of  assize  in  each. 

South  Circuit — Jedburgh»  Dumfries  and  Ayr. 

West — Stirling,  Inverary,  and  Glasgow. 

North — Perth,  Aberdeen,  and  Inverness. 

There  must  be  two  circuits  in  the  year,  one  in  spring,  and  the  other  in  autumn ; 
1672,  c.  16 ;  20  Geo.  II.  c.  43 ;  23  Geo.  III.  c.  45;  and  30  Geo.  IH.  c.  17;— and  an 
additional  or  winter  circuit  is  held  at  Glasgow  under  the  Act  9  Geo.  IV.  c.  29.  One 
judge  may  hold  circuit.  Cases  may  be  certified  from  the  circuit  to  the  High 
Court  of  Justiciary ;  but  there  is  no  right  of  appeal  from  the  circuit ;  2  Hume,  19. 
The  Act  11  and  12  Vict.  c.  79  (1848),  authorizes  the  judges  on  circuit  at  Glasgow 
to  sit  separately,  which  has  been  done  with  advantage.  The  Circuit  Court  has  an 
appeal  jurisdiction  in  all  criminal  cases,  unless  where  any  special  Act  excludes  such 
remedy — and  until  lately  in  civil  cases  of  a  strictly  pecuniary  nature,  where  the 
conclusions  (exclusive  of  costs)  did  not  amount  to  upwards  of  L.25.  But  all  review 
in  cases  under  L.25  is  abolished  by  16  and  17  Vict.  c.  80,  s.  22.  See  Appeal,  All 
review  of  proceedings  in  the  Sheriff  Small  Debt  Court  is  expressly  confined  to  the 
circuit,  and  is  only  competent  on  the  grounds  of  corruption,  or  maUce,  or  oppression 
on  the  part  of  the  sheriff,  or  incompetency,  including  defect  of  jurisdiction  and  wilful 
deviations  from  form,  which  have  prevented  substantial  justice  being  done;  Act 
I  Vict.  c.  41,  s.  31  (1837).     See  Small  Debts, 

Note, — There  are  eight  circuits  or  Assizes  held  in  England  each  year,  namely, 
The  Home,  Midland,  Norfolk,  Oxford,  Northern,  Western,  North  Wales, 
and  South  Wales.  The  judges  on  circuit  sit  by  virtue  of  four  several 
authorities.  1.  The  Commission  of  the  Peace.  2.  Of  Oyer  and  Terminer. 
8.  Of  General  Gaol  delivery ;  and  4.  Of  nisi  prius.  The  Central  Criminal 
Court  was  established  by  4  and  5  Will.  IV.  c.  36,  for  the  trial  of  offences  in 
London,  Middlesex,  and  certain  suburban  parts  of  Essex,  Kent,  and  Surrey. 

CIRCUIT  IN  CIVIL  CASES.  Jury  trials  may  be  taken  by  any  one  or  more  of 
the  justiciary  judges  on  circuit,  or  other  judge  of  the  Court  of  Session;  55  Geo.  III. 
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c.  42,  8.  15;  Act  of  Sedenmt,  0th  Dec.  (1815),  s.  7;  69  Geo.  m.  c.  35,  s.  22;  1 
Will.  IV.  c.  69,  8.  11.     See  Jury. 

CIRCUIT,  SHERIFF  SMALL  DEBT.  The  sheriffs  of  large  counties  hold 
circuit  for  small-deht  cases  not  exceeding  L.8, 6s.  8d.,  in  virtue  of  the  Act  1  Vict.  c. 
41  (1837).     See  Sheriff  M'Lauren's  Digest  and  Notes  of  Small  Debt  Act, 

CIRCUMDUCTION  is  the  judicial  phrase  for  closing  the  term  for  lodging  plead- 
ings, leading  proofs,  or  implementing  any  other  order  of  court.  Circumductions 
may  be  opened  up  on  cause  shown,  and  on  payment  of  costs.  This  may  perhaps  be 
done  any  time  before  final  judgment  has  followed  thereon.  M*Lauren's  Form  of 
Process^.  321. 

CIRCUMSTANTIAL  EVIDENCE  is  where  there  is  no  direct  evidence  of  an 
olTence  or  fact,  but  a  chain  of  circumstances  leaving  no  reasonable  doubt  of  its  truth. 
Where  this  chain  is  complete,  it  is  sometimes  superior  to  direct  evidence,  preventing 
the  possibility  of  witnesses  uniting  in  false  testimony.  It  is  not  necessary  to  come 
to  the  conclusion  that  the  opposite  is  absolutely  impossible,  but  only  morally  so—the 
evidence  being  such  as,  when  viewed  as  a  whole  by  a  reasonable  man,  he  could  not 
entertain  doubts  of  the  foct,  and  in  his  own  case  would  act  thereon.  One  direct 
witness,  with  corroborative  circumstances,  is  perhaps  the  strongest  kind  of  evidepce. 
Although  the  common  law  of  Scotland  (differing  from  that  of  England)  requires 
two  witnesses,  yet  one  direct  witness,  with  the  equivalent  of  circumstances,  is 
sufficient.  Ersk.  B.  4,  T.  2,  S.  34 ;  2  Hume,  384 ;  1  Alison,  74.  "  A  concurrence  of 
well-authenticated  circumstances  compose  a  stronger  ground  of  assurance  than  posi- 
tive testimony,  unconfirmed  by  circumstances,  usuallv  affords.  Circumstances  can- 
not lie.  The  conclusion  also  which  results  firom  them,  is  commonlv  more  to  be 
relied  on  than  the  veracity  of  an  unsupported  solitary  witness.  The  danger  of 
being  deceived  is  less ;  the  actual  instances  of  deception  are  fewer  in  the  one  case 
than  in  the  other.  What  is  called  positive  proof  in  criminal  matters,  as  where  a 
man  swears  to  the  person  of  the  prisoner,  and  tliat  he  actuallv  saw  him  commit  the 
crime  with  which  he  is  charged,  may  be  founded  on  the  mistake  or  the  perjury  of  a 
single  witness ;  whereas  to  impose  upon  a  court  of  justice  a  chain  of  circumstantial 
evidence  in  support  of  a  fabricated  accusation  requires  such  a  number  of  false  wit- 
nesses as  seldom  meet  together, — an  union  also  of  skill  and  wickedness  still  more 
rare ;  and,  after  all,  this  species  of  evidence  lies  much  more  open  to  discussion,  and 
is  more  likely,  if  false,  to  be  contradicted  or  to  betrav  itself  by  some  unforeseen 
inconsistency  than  the  direct  proof,  which  being  confined  within  the  knowledge  of  a 
single  person, — which,  standing  connected  with  no  external  or  collateral  circum- 
stance, is  incapable  by  its  very  simplicity  of  being  confronted  with  opposite  proba- 
bilities."— Dr  Paley,  Essay  on  Crimes  and  Punishments. 

The  following  observations  were  made  in  the  charge  of  Chief-Justice  Shaw  in  the 
trial  of  Professor  Webster  for  the  murder  of  Professor  Parkman  before  the  Supreme 
Court  of  Massachusetts  (Nov.  1860),  which  resulted  in  a  verdict  of  guilty,  followed 
by  sentence  of  death,  carried  into  execution:  —  <*In  a  case  of  circumstantial 
evidence  where  no  witness  can  testify  directly  to  the  fact  to  be  proved,  you  arrive  at 
it  by  a  series  of  other  facts,  which  by  experience  we  have  found  so  associated  with 
the  &ct  iii  question,  as,  in  the  relation  of  cause  and  effect,  that  they  lead  to  a  satis- 
factory and  certain  conclusion ;  as  when  foot-prints  are  discovered  after  recent  snow, 
it  is  certain  that  some  animated  being  has  passed  over  the  snow  since  it  fell,  and 
firom  the  form  and  number  of  the  foot-prints,  it  can  be  determined  with  equal 
certainty  whether  it  was  a  man,  a  bird,  or  a  quadruped.  Circumstantial  evidence, 
therefore,  is  founded  on  experience,  and  observed  facts  and  coincidences,  establishing 
a  connection  between  the  known  and  proved  facts  and  the  fact  sought  to  be  proved. 
The  advantages  are,  that  as  the  evidence  commonly  comes  from  several  witnesses 
and  different  sources,  a  chain  of  circumstances  is  less  likely  to  be  falsely  prepared 
and  arranged,  and  falsehood  and  perjury  are  more  likely  to  be  detected  and  fail  of 
their  purpose.  The  disadvantages  are,  that  a  jury  has  not  only  to  weigh  the  evi- 
dence of  &cts,  but  to  draw  just  conclusions  from  them  ;  in  doing  which  they  may  be 
led  by  prgudice  or  partiality,  or  by  want  of  due  deliberation  and  sobriety  of  judg- 
ment, to  make  hasty  and  false  deductions ;  a  source  of  error  not  existing  in  the  con- 
sideration of  positive  evidence.  From  this  view,  it  is  manifest  that  great  care  and 
caution  ought  to  be  used  in  drawing  inferences  from  proved  facts.    It  must  be  a  fair 


134  CIR— CIT 

and  natural,  and  not  a  forced  or  artificial  conclusion  ;  as  when  a  house  is  found  to 
have  been  plundered,  and  there  are  indications  of  force  and  violence  upon  the 
windows  and  shutters  the  inference  is,  that  the  house  was  broken  open,  and  that  the 
persons  who  broke  open  the  house  plundered  the  property.  It  has  sometimes  been 
enacted  by  positive  law,  that  certain  facts  proved  shall  be  held  to  be  evidence  of 
another  fact ;  as  where  it  was  provided  by  statute,  that  if  the  mother  of  a  bastard 
child  give  no  notice  of  its  expected  birth  and  be  delivered  in  secret,  and  afterwards 
be  found  with  the  child  dead,  it  shall  be  presumed  that  it  was  born  alive,  and  that 
she  killed  it.  This  is  a  forced  and  not  a  natural  presumption,  prescribed  by  positive 
law,  and  not  conformable  to  the  rule  of  the  common  law.  The  common  law  appeals 
to  the  plain  dictates  of  common  experience  and  sound  judgment ;  and  the  inference 
to  be  drawn  from  all  the  facts  must  be  a  reasonable  and  natural  one,  and,  to  a 
moral  certainty,  a  certain  one.  It  is  not  sufficient  that  it  is  probable  only;  it  must 
be  reodonably  and  morally  certain,** 

CIRCUMVENTION.  On  proof  of  deceit,  a  deed  or  transaction  may  be  set  aside. 
Mere  loss  (lesion)  is  not  sufficient,  such  as  a  person  having  made  a  bad  bax^ain ;  but 
thb  joined  to  circumvention,  especially  where  there  is  mental  weakness  in  the  person 
contracting,  he  may  be  restored  against  the  consequences  of  his  deed;  Ersk.  B.  4, 
T.  1,  S.  27.  Per  Vice-Chancellor  Wood — "  There  is  an  important  distinction  be- 
tween unsoundness  of  mind  and  dulness  of  intellect.  If  the  former  be  shown,  it 
became  a  question  as  to  the  person's  capacity  to  enter  into  any  cantract  at  alt. 
When  unsoundness  is  negatived,  the  case  as  to  any  particular  contract  entered  into 
by  a  person  of  dull  intellect  became  a  question  of  fraud — that  was  whether  assuming 
the  existence  of  sanity,  the  person  had  been  induced  to  enter  into  the  contract 
without  fully  understanding  it;"  27th  June  1864,  Harrod. 

CITATION  ON  SUMMONS  is  an  act  by  the  proper  officer  of  court  under  a 
warrant  of  law,  calling  on  a  party  |o  appear  in  court,  or  to  lodge  a  written  defence, 
or  to  do  some  other  judicial  act.  The  exact  mode  is  frequently  specially  provided 
for  by  statute,  which  must  be  closely  followed.  It  is  not  sufficient  in  criminal  cases, 
that  the  party  voluntarily  appears.  He  must  be  brought  into  court  in  the  regular 
form,  and  he  is  entitled  to  plead  any  omission  of  form,  and  which  cannot  be  avoided 
by  consent.  No  objection  is  more  formidable  in  an  appeal  or  process  of  review. 
Thus,  where  the  statute  authorized  warrant  to  apprehend^  but  the  justices  granted 
warrant  to  convene  as  least  coercive,  the  conviction  was  suspended;  19th  Nov.  1838, 
Crawford,  2  Swinton,  200.  Convictions  were  in  like  manner  quashed  where  a  party 
was  brought  into  court  as  a  witness,  and  then  dealt  with  as  an  accused  party ;  20lh 
Dec.  1848,  Ritchie,  Shaw's  Justiciary  Rep.  142;  19th  April  1850,  Welsh,  Shaw, 
346.     See  Criminal  Prosecution, 

Ist,  The  citation  may  be  given  personally  to  the  party  anywhere  within  the 
jurisdiction^  and  the  execution  returned  must  state  this  fact ;  1681,  Saimders ;  Mor. 
3791. 

2di  When  the  party  is  not  found,  the  citation  may  be  left  at  his  ordinary  dwell- 
ing-place with  a  servant,  or  some  one  within  ;  and  this  must  be  stated  in  the  execu- 
tion, though  it  is  not  necessary  to  give  the  name  of  the  person  receiving  the  copy ; 
28th  Jan.  1834,  A.  v.  B.  By  some  statutes  it  is  made  necessary  to  explain  to  the 
person  the  nature  of  the  writing  left,  and  to  specify  this  in  the  execution ;  the  Game 
Day -Trespass  Act  requires  this. 

3c/,  Where  access  cannot  be  obtained  after  six  audible  knacks,  the  copy  is  left  in 
the  kepr-hole,  or  affixed  on  the  door ;  and  all  this  must  be  specially  stated  in  the 
execution.  This  last  form  of  service  ought  never  to  be  adopted  until  every  endea- 
vour has  been  made  to  serve  otherwise ;  and  in  criminal  cases,  and  statutory  offences, 
unless  specially  provided  for,  it  appears  inadmissible.  Questions  may  arise  as  to 
what  is  a  domicile  or  dwelling-place.  An  inn  or  lodging-house,  where  the  party  is 
only  occasionally,  or  for  a  brief  time,  is  not  so :  neither  is  a  servant's  bothy  properly 
60,  but  the  farm-house  of  which  it  is  a  part ;  13th  July  1708,  Bruce,  Mor.  3696.  A 
party  may  have  more  than  one  domicile,  such  as  a  town  and  country  house,  and  the 
one  where  residing  at  the  time  should  be  preferred ;  21st  June  1843,  M'Donald ; 
19th  Nov.  1852,  Bouch ;  mercantile  companies  are  cited  at  their  place  of  business; 
19th  June  1846,  London  and  Leith  Shipping  Co. 

4^,  Where  the  party  is  out  of  the  jurisdiction,  but  within  Scotland,  the  citatbii 
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is  g^Ten  under  supplement  from  the  Court  of  Session,  or  indorsation  subscribed  bj 
the  derk  or  magistrate,  as  the  particular  statute  may  direct ;  1  and  2  Vict.  c.  119» 
8.  24. 

5th,  Where  the  party  is  out  of  Scotland  (and  if  above  six  weeks  absent,  without 
the  place  to  which  he  has  gone  being  known,  he  is  to  be  so  held),  he  is  cited  under 
letters  of  supplement  from  the  Court  of  Session,  formerly  at  the  market-cross  of 
Edinburgh,  Peir  and  Shore  of  Leith  (1555,  c  35),  but  now  more  rationally  at  the 
office  for  edictal  citations  in  the  Register  House,  from  which  are  regularly  published 
the  lists  of  citations;  6  Geo.  IV.  c.  120,  s.  51 ;  13  and  14  Vict.  c.  36,  s.  22. 

6th,  Short  forms  of  citation  and  executions  in  civil  causes  before  sheriff  courts  are 
provided  for  by  16  and  17  Vict.  c.  80  (1853).  Citation  in  criminal  cases  in  the 
Justiciary  Courts  is  r^ulated  by  9  Geo.  IV.  c.  29  ;  2  Hume,  242  ;  2  Alison,  324. 
Citations  interrupt  the  currency  of  prescriptions ;  1669,  c.  10,  and  1696,  c.  10. 

CIVIL  LAW,  in  the  widest  sense,  is  the  law  of  any  country ;  in  a  more  limited 
sense  it  is  the  Roman  Law,  comprehended  in  the  Fandects,  the  Institutes,  the 
Code,  and  the  Novels  of  Justinian.  See  MantMl  of  Civil  Law  by  Patrick  Cumin 
(1864). 

CrVIL  LIST,  the  term  introduced  at  the  Revolution  to  distinguish  the  ordinarr 
expense  of  Government  from  the  military  and  extraordinary,  regulated  by  1  Will. 
IV.  c.  26. 

CLAN  ACTS — The  several  statutes  regulating  the  management  and  sale  of  the 
estates  forfeited  in  the  rebellions  of  1715  and  1745. 

CLANDESTINE  MARRIAGES,  performed  without  proclamation  of  banns,  or 
the  intervention  of  a  clergyman.     By  our  law  such  marriage  is  binding,  but  the 
oelebrator  is  liable  to  banishment,  or  pecuniary  fine,  or  corporal  punishment — ^the 
parties  to  fine  and  imprisonment,  and  the  witnesses  to  a  fine  of  L.  100  Scots  each 
(L.8,  68.  8d.;);  (1648,  c.  8;  1661,  c.  16  and  34  ;  1690,  c.  27;  1696,  c.  12;  1698,  c.  6.^ 
These  penalties  arc  recovered  before  justices  of  the  peace  on  complaint  by  the  fiscal, 
and  the  parties,  appearing  and  confessing,  are  fined  ;  and  the  conviction  is  received 
as  evidence  of  the  marriage.    In  this  the  justice  does  not,  as  is  vulgarly  supposed, 
marry  the  parties,  but  merely  inflicts  punishment  for  clandestine  marriage.    By  the 
Act  1672,  c.  9,  where  marriage  was  uregularly  celebrated  it  was  enacted  that  the 
husband  should  loose  his  jus  mariti  and  the  wife  her  jus  rdictas.    But  this  statute 
and  that  of  1686,  c.  16,  are  repealed  by  1690,  c.  27.     By  the  Act  4  and  6  Will.  IV. 
c.  28  (1834),  ministers  not  of  the  Established  Church  are  allowed  to  celebrate  mar- 
riage on  due  proclamation  of  banns.     See  also  7  Anne,  c.  6  ;  10  Anne,  c.  7 ;  19  Geo. 
II.  c.  34.     A  clergyman  was  sentenced  to  imprisonment  for  three  months,  and 
banishment  from  Scotland  for  life,  for  celebratmg  clandestine  marriages  on  certifi- 
cates of  proclamation  of  banns  known  to  him  to  be  false  ;  18th  March  1818,  Robert- 
son.   Banishment  from  Scotland,  being  the  punishment  applicable  by  statute  to  this 
offence,  is  excepted  from  the  act  abolishing  this  mode  of  punishment  for  common 
law  offences ;    1  Will.  IV.  c.  37,  s.  10.     See  case  against  William  Dickson,  shoe- 
maker in  Coldstream,  for  celebrating  clandestine  marriages;  7th  Sept.  1844,  2 
Broun,  278.     In  a  trial  for  bigamy  at  Glasgow  Circuit  (4th  Jan.  1844,  Thorbum,  2 
Broun,  p.  4),  a  justice  of  peace  was  examined  as  a  witness,  who  swore  to  a  certificate 
or  acknowledgment  of  marriage  subscribed  by  him  and  his  two  daughters  as  wit- 
nesses.    He  stated  that  he  was  in  the  habit  of  receiving  from  a  hundred  to  two 
hundred  such  acknowledgments  in  the  course  of  the  year — that  he  kept  a  register 
thereof — that  the  parties  generally  left  money  on  the  table  for  his  servants — that  no 
liquor  was  ever  tasted  before  the  ceremony,  but  after  it  there  generally  was  some,  of 
which  he  partook  along  with  the  parties.     Lord  Medwyn,  addressing  the  witness, 
warned  him  of  the  serious  risk  which  he  ran  in  the  unlawful  traffic  which  he  was 
carrying  on,  and  informed  him  that  the  court  would  take  care  to  have  these  dis- 
creditable practices  brought  luider  the  special  notice  of  the  authorities.     The  justice 
soon  after  died,  and  further  proceedings  were  stopped.     Kirk-sessions  have  a  share 
in  the  fines  imposed  for  celebrating  irregular  marriages,  but  have  no  authority  to 
prosecute  for  the  offence;  14th  Nov.  1761,  Kirk-session  of  Dundee;  1  Hume,  463  ; 
1  Alison,  543.     See  Banns — Marriage. 
CLARE  CONSTAT.     See  Charter. 
CLARIFICATIO— an  acquittal  by  a  jury.     Skene. 


136  CLA— CLE 

CLAUSE  OF  PRE-EMPTION  whereby  tbe  superior,  or  a  party  named  in  the 
inyestiture,  is  entitled  to  the  first  offer  of  the  sale  of  certain  lands.  Ersk.  B.  2,  T.  5, 
S.  28. 

CLAUSE  DE  NON  ALIENANDO,  formerly  inserted  in  feu-righU,  to  prevent 
the  vassal  selling  without  having  the  superior's  consent.  But  prohibited  by  20  Geo. 
IL  c.  60.     Ibid.     Pre-emption  does  not  fall  within  the  statute. 

CLAUSE  OF  DEVOLUTION  whereby  an  office,  such  as  arbitration,  is  de- 
volved on  the  oversuian,  or,  in  public  sales,  the  purchase  is  devolved  on  the  next 
highest  offerer.    Bell's  Com.  vol.  ii.,  p.  274. 

CLAUSE  OF  RETURN,  whereby  a  property,  in  a  certain  event,  returns  to  the 
granter ;  but  unless  this  provision  be  guarded  by  prohibitory,  irritant,  and  resolutive 
clauses,  as  in  a  strict  entail,  it  may  be  defeated  by  intermediate  parties.  Ersk.  B.  3, 
T.  8,  S.  45 ;  9th  Dec.  1762,  Duke  of  Hamilton. 

CLAUSES  IRRITANT  AND  RESOLUTIVE,  usual  m  enUils ;  by  the  first,  a 
deed  done  contrary  to  the  prolubition  is  declared  null ;  and  by  the  second,  the  party 
offending  is  declared  to  have  his  right  resolved  and  lost.  Both  clauses  are  necessary 
to  render  the  prohibition  effectual  against  third  parties.  Ersk.  B.  3,  T.  8,  S.  25, 
See  Tailzie, 

CLERICAL  ERROR  is  one  acddenUlly  committed  in  copying  writings.    If  ac- 
cidental, and  not  in  matters  of  importance  (in  substantialUnisX  it  does  not  affect  the 
validity  of  the  deed.     Words  of  importance,  such  as  names,  dates,  and  sums  (which 
ought  always  to  be  written  at  ftdl  length),  when  erased,  are  held  pro  non  scriptis, 
or  as  if  left  blank,  and  altogether  awanting ;  and  so  the  deed  may  be  null  by  reason 
of  inexplicitness.     Where  the  Christian  name  John  was,  with  the  exception  of  the 
initial  letter,  erased  throughout  a  testamentary  deed,  the  deed  wad  held  bad,  not- 
withstanding that  the  name  was  written  without  erasure  in  the  testing  clause ;  and 
an  offer  made  to  prove  that  the  erasures  were  made  in  presence  of  the  granter  was 
refa%d;   6th  March  1835,  Reid;   affirmed  on  ^peal,  30th  July  1840.     Per  Lord 
Cockbum — "  The  testing  clause  is  not  only  inadet^uate,  but  in  reference  to  legal 
precedents  it  is  dangerous  as  a  substitute  for  the  original  use  of  the  right  name,  or 
as  a  correction  of  this  essential  error."    An  infeftment  was  set  aside  by  reason  of  the 
erasure  of  one  word  in  one  of  the  dates  of  an  infeftment ;  30th  July  1840,  Iloggan 
(House  of  Lords).     But  in  a  deed  of  entail,  executed  in  duplicate,  although  there 
were  about  460  erasures  in  one  of  the  duplicates,  there  were  circumstances  which 
sustained  the  deed ;  Ist  Feb.  1837,  Earl  of  Strathmore — affirmed  on  appeal,  30th 
July  1840.     It  is  preferable  to  score  a  word  written  in  error,  and  so  show  what  was 
originally  written,  rather  than  by  erasures  to  give  rise  to  questions.     All  deletions 
(scorings),  erasures,  and  marginal  additions,  ought  to  be  fully  mentioned  in  the 
testing  clause,  and  the  marginal  notes  subscribed.     In  affidavits  or  other  writings 
where  there  is  no  proper  testing  clause,  the  magistrate  in  England  puts  his  initials 
on  the  margin  opposite  an  alteration ;  but  this  does  not  certify  what  the  alteration 
predsely  is,  and  which  may  be  increased  after  it  has  been  so  certified.     No  figures 
ought  to  be  used  in  formal  deeds,  because  admitting  of  easy  alteration.     In  judicial 
proceeding,  no  interlocutor  could  be  altered,  even  to  correct  a  mistake,  after  being 
subscribed,  but  it  must  have  been  corrected  of  consent^  or  under  a  petition.     The 
notes  appended  to  interlocutors  are  not  so  strictly  dealt  with,  and  may  be  so  corrected. 
By  Act  16  and  17  Vict.  c.  80,  s.  20,  sheriffs  may  "  correct  any  merely  clerical  error  in 
his  judgment  at  any  time  before  the  proceedings  have  been  transmitted  to  the  judge 
or  court  of  review  not  being  later  than  seven  days  firom  the  date  of  such  judgment.** 
This  does  not  extend  to  the  court  of  the  justices.     A  warrant  of  imprisonment  was 
set  aside,  where  the  surname  of  the  party  wus  in  one  place  written  on  an  erasure, 
though  correct  in  another  place;  6th  March  1829,  Cowan — and  damages  were  after- 
wards  awarded  for  use  of  the  warrant;  12th  Julv  1833,  Ibid.    Where  a  Lord  Ordi- 
nary had  decerned  for  a  wrong  sum,  it  was  found  he  coiild  not  correct  the  error  upon 
amotion;  15th  Jan.  1824,  Scott;  17th  Dec.  1835,  Kerr.     An  interlocutor  omitted 
to  be  subscribed,  though  a  marginal  addition  was  subscribed,  and  the  interlocutor 
had  been  acted  on,  was  nevertheless  found  to  nullify  the  whole  subsequent  procedure ; 
26th  Nov.  1846,  Smith.     Per  Lord  Fullerton— **  The  unsigned  interlocutor  is  one 
which  was  essential  to  the  cause.     The  proof  could  only  proceed  on  the  footing  of 
the  unsigned  interlocutor  baring  been  pronounced,  and  on  that  ground  all  the 
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procedure  subsequent  to  its  date  is  null.  On  the  other  hand,  I  should  think  there 
may  be  interlocutors  pronounced  in  a  cause  (such  as  one  imposing  a  fine),  the 
want  of  signing  which  would  not  have  the  effect  of  nullifying  all  subsequent  pro- 
ceedings."    See  31st  Jan.  1852,  Boswell;  11th  March  1854,  Fraser. 

CLERK  OF  THE  PEACE  was  at  one  time,  under  the  Act  1686,  c.  16,  nomin- 
ated by  the  justices,  but  he  is  now  appointed  by  the  Crown  ;  1686,  c.  20  ;  1690,  c. 
28.  He  requires  no  special  qualification,  though  unquestionably  he  ought  to  be  a 
lawyer  of  standing  and  experience.  Sir  Thomas  Craig  and  Lord  Bankton  hold  that 
the  clerks  of  all  inferior  courts  ought  to  be  notaries,  and  refer  to  the  Acts  1 540,  c. 
78  and  88,  and  a  case  where  a  decree  of  a  Baron  Court  was  set  aside  because  the 
clerk  was  not  a  notary.  This  requisite,  however,  is  not  regarded  in  modem  prac- 
tice ;  Bank.  Inst.  B.  iv.  tit.  4,  par.  9 ;  Boyd's  Justice,  684.  Clerks  of  courts  are 
prohibited,  by  Act  1685,  c.  38,  from  registering  in  their  books  any  matter  to  which 
their  court  is  not  competent,  under  penalty  of  five  himdred  merks  and  deprivation 
of  office.  A  principal  clerk  nominates  his  deputes,  or  district  clerks,  for  whom  he  is 
responsible,  and  who  also  ought  to  be  experienced  lav^yers.  They  must  take  the 
oatns  to  Government,  as  also  for  the  faithful  performance  of  the  duties  of  their  office. 
They  must  not  practise  in  the  court  of  which  they  are  clerk  ;  Act  of  Sederunt,  6th 
March  1783.  Failing  the  attendance  of  the  ordinary  clerk,  the  justices  may  appoint 
a  derk  pro  re  nata  for  any  particular  court.  A  principal  clerk  can  only  be  removed 
€T  suspended  by  the  Court  of  Session.  Depute-clerks  may  have  their  appointments 
recalled  by  the  principal.  A  clerk  of  the  justices  is  not  properly  an  assessor  of  the 
bench,  so  as  to  dictate  their  judgment.  But  in  matters  of  law,  his  opinion  is  generally 
asked  and  adopted,  especially  in  those  causes  which  are  conducted  in  writing,  and 
according  to  the  ordinary  forms  of  legal  process.  Bv  7  Will.  IV.  and  1  Vict.  c.  28, 
clerks  of  the  peace  are  required  to  take  charge  of  certain  documents  under  the 
standing  orders  of  Parliament. 

1.  The  Court  of  Session  fined  a  depute-clerk,  and  suspended  for  a  time  from  office 
the  principal  clerk  of  a  sheriff  and  burgh  court,  for  practising  as  an  agent  therein ; 
1 1th  Feb.  1809,  Sellar  and  Thomson. 

2.  In  a  complaint  against  a  depute-clcrk  of  the  peace,  the  court  held  it  illegal 
for  a  clerk  to  bring  an  action  before  his  own  court,  and  found  him  liable  in  the  ex- 
pense of  the  complaint ;  10th  July  1824,  Campbell. 

3.  Where  a  depute  justice  of  peace  clerk,  who  also  was  clerk  to  the  roads,  prose- 
cuted in  the  latter  character  in  his  own  court,  he  was  supended  from  office  for  twelve 
months  under  a  complaint,  and  found  liable  in  expenses  ;  6th  March  1827,  M*Far- 
lane — ^reversed  on  appeal,  except  as  to  the  costs  (L.269),  8th  April  1830.  Per  Lord 
Justice  Clerk — **  Auer  maturely  considering  this  case,  I  am  still  of  opinion  that  it  is 
necessary  to  mark  authoritatively  the  opinion  of  the  court.  The  respondent  here 
acted,  I  have  no  doubt,  from  error  in  judgment,  and  without  anv  wrong  intention  ; 
but  we  must  look  to  the  consequences  of  liis  having  unnecessarily  brought  the  case 
before  the  particular  district  of  justices  where  he  was  clerk,  the  more  especially  as 
the  road  act  under  which  he  acted  provides  several  different  prosecutors,  which  made 
it  quite  unnecessary  for  him  to  prosecute  at  all."  The  Lord  Chancellor  observed — 
**  The  Court  of  Session  will  understand,  that  we  do  not  reverse  the  judgment  in  point 
of  law,  but  substitute  one  punishment  for  the  too  severe  one  inflicted." 

4.  A  conviction  was  set  aside,  where  the  same  person  hud  acted  as  agent  and  clerk 
to  the  justices ;  and  held,  that  even  the  written  consent  of  the  opposite  agent  did  not 
obviate  the  objection.  Per  Lord  Justice  Clerk — "  The  Act  of  Sedenmt,  1783,  is 
merely  declaratory  of  the  common  law.  It  established  no  new  law,  but  only  de- 
clared what  must  be  the  law  of  every  civil  judicature,  and  that  justices  of  the  peace 
are  to  have  as  their  clerk,  on  whose  advice  they  must  frequently  lean,  the  agent  of 
one  of  the  parties  who  conducts  his  case,  and  at  the  same  time  draws  the  interlo- 
cutors and  advises  the  justices,  is  so  monstrous,  and  so  contrary  to  the  fundamental 
principles  of  justice,  that  it  cannot  be  tolerated  for  a  moment.  It  is  said  that  the 
opposite  agent  consented,  but  this  just  makes  the  matter  worse.  The  two  agents 
agree  to  accommodate  each  other,  and  to  sacrifice  their  clients,  and  this  shows  the 
manifest  iniouity  which  might  result  from  the  practice.  We  must  hold  these  pro- 
ceedings null  and  void,  and  1  hope  this  will  be  a  warning  to  all  such  judicatories  in 
future;"  27th  June  1827,  Smith  and  Tasker. 
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.  5.  A  sheriff-clerk  was  found  guilty  of  malTersation  in  office  bj  issuing  a  blank 
warrant  for  summons  and  arrestment  under  the  Small  Debt  Act;  3d  Miurch  1836, 
The  Lord  Advocate. 

In  England,  the  appointment  of  clerk  of  the  peace  is  in  the  ctistos  rotulorum  of 
each  county,  and  in  the  body  corporate  of  cities ;  37  Henry,  861.  The  office  cannot 
be  sold.  The  appointment  is  <^  for  so  long  as  he  shall  well  demean  himself  therein  ;*' 
and  an  appointment  during  pleasure  is  void.  In  England,  under  the  Act  1  Will.  lU. 
c.  21,  the  justices  in  sessions  may  suspend  or  discharge  the  clerk ;  and  the  custos 
rotulorum  must  in  that  case  apppint  another.  Clerks  of  the  peace  and  their  de- 
putes were  prohibited  from  acting  as  attorneys  by  22  Geo.  II.  c.  46,  s.  14,  repealed  by 
6  and  7  Vict.  c.  73.  Special  statutes  in  both  countries  impose  certain  duties  on  the 
clerk,  and  allow  certain  regulated  fees ;  and  the  statute  must  be  strictly  observed  in 
all  such  matters.  There  are  several  statutes  regulating  the  fees  of  clerks  of  justice 
of  peace  in  England,  26  Geo.  II.  c.  14  ;  55  Geo.  III.  c.  50 ;  7  Geo.  IV.  c.  64 ;  8  and 
9  Vict.  c.  114,  and  the  Act  14  and  15  Vict.  c.  55.  s.  9,  authorizes  payment  out  of 
the  county  rates,  to  clerks  by  salaries  instead  of  fees.     See  Justices. 

CJLERKS,  OR  WRITERS  TO  THE  SIGNET  (C.S.  or  W.S.),  have  the  pri- 
rilege  of  preparing  and  subscribing  all  writs  which  pass  the  Ring's  Signet,  but  the 
number  of  such  writs  is  now  greatly  limited.  They  were  oridinally  clerks  in  the 
office  of  the  Secretary  of  State.  They  are  members  of  the  College  of  Justice,  and 
eligible,  after  ten  years'  practice,  to  be  senators  thereof,  that  is,  judges  in  the 
Supreme  Court.  They  act  as  agents  in  the  Court  of  Session,  along  witn-the  soli- 
citors before  the  Supreme  Court  (S.S.C.)  The  apprenticeship  to  qualify  for  admis- 
sion is  five  years ;  fee  L.200,  witn  other  payments,  amoimtin^  in  all  to  L.331,  48. ; 
and  at  entry  L.79,  lis.  6d.  The  age  at  indenture  must  be  sixteen.  They  are  en- 
titled to  practise  in  sheriff  courts  in  process  of  sequestrations  under  the  Act  2  and  3 
Vict.  c.  41,  s.  132  ;  and  in  that  of  cessio  under  the  Act  6  and  7  Will.  IV.  c. 
56.  s.  21. 

COAL  MINES  AND  COLLIERS.  By  the  Act  1592,  c.  148,  the  burning  of 
coal-heughs  is  made  punishable  with  the  pains  of  treason.  But  the  statute  of  7 
Anne,  c.  21,  reduces  it  to  an  ordinary  capital  offence ;  1  Hume,  126 ;  1  Alison,  441. 
Worlung  and  carrying  away  coal  without  leave  is  theft ;  1  Hume,  80.  Colliers  were 
at  one  time  astricted  to,  and  in  sale  passed  with,  the  collieries ;  1606,  c.  11 ;  1661, 
c.  38.  In  a  competition  for  possession  of  colliers,  the  Sheriff  of  Lanarkshire  found, 
that  the  men  **  did  work  as  coaliers  at  the  pursuer's  coal  of  Stonelaw,  which  is  his 
property,  before  they  wrought  at  the  defender's  coal  of  Corsehill,  and  therefore  that 
they  belonged  to  the  pursuer  in  property,  and  ordained  the  defender  to  deliver  up  the 
foresaid  coaliers."  The  Court  of  Session  reversed,  and  found  ^  that  the  coaliers  are 
not  bound  to  the  tacksman,  hut  to  the  coal  in  which  they  wrought  during  the  cur- 
rency of  the  tack  ;"  1764,  Spence;  Mor.  2360.  '^  A  boy  who  enters  into  a  coal- 
work  where  his  father  is  a  bondsman  becomes  a  slave,  not  by  consent,  but  from  the 
nature  of  the  slavery,  which  extends  from  father  to  son,  and  from  which  rule  practice 
has  introduced  an  exception  with  respect  to  children  that  abstain  frttm  working ;" 
1764,  Sir  James  Clarke,  Mor.  2361 .  Colliers  were  held,  because  of  their  servitude, 
not  bound  to  work  on  the  highways ;  1755,  Earl  of  Eglinton,  Fac.  Coll.  But  they 
were  found  entitled  to  vote  in  a  burgh  election ;  1747,  Burgesses  of  Rutherglen, 
Mor.  2352.  The  right  of  proprietorship  was  excepted  from  the  Jurisdiction  Act ; 
20  Geo.  II.  c.  43.  Colliers  were  placed  on  the  same  footing  as  other  servants  by 
15  Geo.  III.  c.  28  (1775).  By  the  Act  39  Geo.  III.  c.  56,  action  is  refused  for 
recovery  of  money  lent  by  masters  to  colliers,  directly  or  indirectly,  unless  for  behoof 
of  their  families  during  sickness,  and  then  to  be  repaid  by  deduction  of  one-twelfth 
of  the  debt  weekly  from  the  wages ;  and  the  master  may  have  an  action  for  any 
balance  on  expiry  of  the  engagement.  See  5  Geo.  IV.  c.  97.  No  coat-master  or 
tenant  of  coaC-works  can  act  as  a  justice  under  these  acts.  For  complaints  against 
Cfdliers  under  the  Act  4  Geo.  IV.  c.  35,  see  Master  and  Sertfant. 

The  employment  of  women  and  girls  in  mines  is  regulated  by  the  Act  5  and  6 
Vict.  c.  99  (1842),  as  follows  :— 

I.  Females  not  to  be  Employed. — Whereas  it  is  unfit  that  women  and  girls 
should  be  employed  in  any  mine  or  colliery,  and  it  is  expedient  to  make  re- 
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gulations  regarding  the  employment  of  bojs  in  mines  and  collieries,  and  to 
make  provisions  for  the  safetj  of  persons  working  therein :  Be  it  therefore 
enacted,  etc.,  That  from  and  afYer  the  passing  of  this  act  it  shall  not  be  lawful 
for  any  owner  of  any  mine  or  colliery  whatsoever  to  employ  any  female  per- 
son within  any  mine  or  colliery,  or  permit  any  female  person  to  work  or  be 
therein,  for  the  purpose  of  working  therein,  other  than  such  as  were  at  or 
before  the  passing  of  this  act  employed  within  such  mine  or  colliery  ;  and 
that  from  and  after  three  calendar  months  from  the  passing  of  this  act  it 
shall  not  be  lawful  for  any  owner  of  any  mine  or  colliery  to  employ  any 
female  person  who  at  the  passing  of  this  act  shall  be  under  the  age  of 
eighteen  years  within  any  mine  or  colliery,  or  permit  such  person  to  work 
or  be  therein  as  aforesaid ;  and  any  indentures  of  apprenticeship  whereby 
any  female  person  who  at  the  passing  of  this  act  was  under  the  age  of 
eighteen  years  shall  be  bound  to  work  or  be  liable  to  be  called  on  to  work 
in  any  mine  or  colliery  shall, ^at  the  expiration  of  three  calendar  months 
from  the  passing  of  this  act,  be  absolutely  void ;  and  from  and  after  the 
first  day  of  March  one  thousand  eight  hundred  and  forty-three,  it  shall 
not  be  lawful  for  any  owner  of  any  mine  or  colliery  to  employ  any  female 
person  whatsoever  within  any  mine  or  colliery,  or  to  allow  or  permit  any 
female  person  to  work  or  be  therein  as  aforesaid ;  and  every  indenture  of 
apprenticeship,  or  other  contract  or  engagement,  whereby  any  female  per- 
son whatsoever  shall  be  bound  to  work  or  be  liable  to  be  called  on  to  work 
within  any  mine  or  colliery  (other  than  such  as  are  before  declared  to  be 
void  at  the  end  of  three  calendar  months  as  aforesaid)  shall,  from  and  after 
the  said  first  day  of  March  one  thousand  eight  hundred  and  forty-three,  be 
absolutely  void. 

II.  Males  not  to  be  Employed  under  Ten  Years  of  Age. — That  from 
and  after  the  first  day  of  March  one  thousand  eight  hundred  and  forty- three, 
it  shall  not  be  lawful  for  any  owner  of  any  mine  or  colliery  to  employ  any 
male  person  under  the  age  of  ten  years  within  any  mine  or  colliery,  or  to  per- 
mit any  such  male  person  to  work,  or  be  therein  for  the  purpose  of  working 
therein,  other  than  such  as  at  the  passing  of  this  act  shall  have  attained  the 
age  of  nine  years,  and  were  at  or  before  the  passing  of  this  act  employed 
within  such  mine  or  colliery. 

m.  Inspectors. — That  it  shall  be  lawful  for  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  if  and  when  he  shall  think  fit,  to  appoint  any 
proper  person  or  persons  to  visit  and  inspect  any  mine  or  colliery  ;  and  it 
shall  be  lawful  for  every  person  so  authorized  to  enter  and  examine  such 
mine  or  colliery,  and  the  works,  buildings,  and  machinery  belonging 
thereto,  at  all  times  and  seasons,  by  day  or  by  night,  and  to  make  inquiry 
touching  any  matter  within  the  provisions  of  this  act ;  and  the  owners  or 
occupiers  of  such  mines  and  collieries,  or  their  agents,  are  hereby  required 
to  furnish  the  means  necessary  for  such  person  or  persons  so  appointed  to 
visit  and  inspect  such  mines  and  collieries,  works,  buildings,  and  machinery ; 
and  every  person  to  be  so  appointed  shall  report  his  proceedings  in  the 
execution  of  this  act  in  such  manner  as  may  be  directed  by  the  Secretary 
of  State;  and  he  shall  in  like  manner  report  the  state  and  condition  of 
the  persons  working  in  such  mine  or  colliery,  and  whether  or  not  the 
provisions  of  this  act  are  properly  observed  in  the  mine  or  colliery  which 
he  shall  so  inspect.  {This  clause  is  superseded  by  tJie  Act  13  and  14  VicU 
c.  100,  infrcL^  p.  144). 

IV.  Apprentices  and  Indentures. — That  from  and  after  the  passing 
of  thb  act  no  person  or  persons   shall   take   any  apprentice  who   shall 
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be  bound  to  work,  or  be  liable  to  be  called  on  to  work,  or  be  otherwise 
occupied,  within  a  mine  or  colliery,  who  shall  be  under  the  age  of  ten 
years,  or  for  a  longer  term  of  apprenticeship  than  eight  years,  except  as  the 
apprentice  of  a  mason,  joiner,  engine-wright,  or  other  mechanic,  whose 
services  may  be  required  occasionally  below  as  well  as  above  ground ;  and 
every  indenture  of  apprenticeship  whereby  any  person  shall  be  hereafter 
bound  contrary  to  the  provisions  of  this  act  shall  be  void  ;  and  when  any 
person  who  is  now  serving  under  articles  of  apprenticeship  within  any  mine 
or  colliery  shall  attain  the  age  of  eighteen  years,  he  shall  be  discharged  from 
such  apprenticeship,  and  the  articles  of  apprenticeship  shall  become  absolutely 
null  and  void. 

V.  Penalties. — That  every  person  or  persons,  body  or  company,  offend- 
ing against  any  of  the  foresaid  provisions,  shall  forfeit  a  sum  not  more  than 
ten  pounds  nor  less  than  five  pounds,  for  every  person  employed  or  suffered 
to  be  in  a  mine  or  colliery  contrary  to  the  aforesaid  provisions,  to  be  sued 
for  and  recovered  as  afler-mentioned. 

VI.  Penalty  on  Paeents  or  Guardians. — ^That  if  it  shall  appear  on 
inquiry  before  any  justices  under  the  provisions  of  this  act  that  any  person 
under  the  age  hereinbefore  specified  has  been  employed  in  any  colliery  on 
the  representation  of  the  parent  or  natural  guardian  of  such  person  that  be 
was  above  the  age  so  hereinbefore  specified,  and  if  it  shall  appear  to  such 
justices  that  such  person  was  so  employed  under  the  bona  fide  impression 
and  belief  on  the  part  of  the  employer  that  he  was  not  under  the  age  so 
specified,  it  shall  be  lawful  for  such  justices,  if  they  see  fit,  to  remit  the 
said  penalty  as  against  the  party  employing  such  person,  and  to  summon 
the  parent  or  natural  guardian  of  the  person  employed  to  appear  before 
them  on  a  day  to  be  named  for  the  purpose,  and  on  conviction  of  such 
parent  or  guardian  of  having  wilfully  misrepresented  the  age  of  the  person 
employed,  such  parent  or  guardian  shall  forfeit  a  sum  not  exceeding  forty 
shillings. 

VII.  Persons  Employed  above  Ground. — ^That  nothing  herein  before 
contained  shall  prevent  any  person  whatever  from  being  employed  in  or 
about  any  mine  or  colliery,  so  as  such  employment  shall  be  carried  on  above 
ground. 

VIII.  Steam-Enqine,  etc. — That  where  there  shall  be  any  entrance  to  a 
mine  or  colliery  by  means  of  a  vertical  shaft  or  pit  or  inclined  plane,  or  where 
there  shall  be  any  communication  within  any  part  of  a  mine  or  colliery  to 
any  other  part  thereof  by  a  vertical  shaft  or  pit  or  inclined  plane,  then  it 
shall  not  be  lawful  for  any  owner  of  any  such  mine  or  colliery  to  allow 
any  person  or  persons  other  than  a  male  of  the  age  of  fifteen  years  and 
upwards  to  have  charge  of  any  steam-engine  or  other  engine,  windlass,  or 
gin  (whether  driven  or  worked  by  manual  labour  or  any  other  power  what- 
soever), or  to  have  charge  of  any  part  of  the  machinery,  ropes,  chains,  or 
other  tackle  of  any  such  engine,  by  or  by  means  of  which  engine,  machinery, 
ropes,  chains,  or  other  tackle,  persons  are  brought  up  or  passed  down  any 
such  vertical  shaft  or  pit  or  inclined  plane;  and  any  person  or  persons 
offending  against  the  provision  last  aforesaid  shall  for  every  such  offence 
forfeit  a  sum  not  exceeding  fifty  pounds  nor  less  than  twenty  pounds,  to  be 
recovered  as  after  provided. 

IX.  Windlass. — That  in  the  case  of  a  windlass  or  gin  worked  by  a  horse 
or  other  animal,  the  person  on  the  bank  under  whose  direction  the  driver  of 
the  animal  used  for  such  windlass  or  gin  shall  act  for  the  purposes  of  this 
act  be  deemed  and  taking  to  be  the  person  having  the  charge  thereof. 
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X.  Payment  of  Wages. — And  whereas  the  practice  of  paying  wages 
to  workmen  at  public  houses  is  found  to  be  highly  injurious  to  the  best 
interests  of  the  working-classes ;  Be  it  therefore  enacted,  That  from  and  after 
the  expiration  of  three  months  from  the  passing  of  this  act  no  proprietor  or 
worker  of  any  mine  or  colliery,  or  other  person,  shall  pay  or  cause  to  be  paid 
any  wages,  or  money  in  respect  of  wages,  for  work,  or  labour,  or  services 
done  in  or  about  any  mine  or  colliery,  to  any  person  employed  in  or  about 
such  mine  or  colliery,  or  to  any  person  whatever  entitled  to  or  having  autho- 
rity or  claiming  to  have  authority  to  receive  such  wages,  at  or  within  any 
tavern,  public-house,  beer-shop,  or  other  house  of  entertainment,  or  any  ofEce, 
garden,  or  place,  belonging  thereto  or  occupied  therewith,  but  all  payments 
in  respect  of  such  wages  are  hereby  strictly  prohibited  and  forbidden  to  bo 
made  at  or  within  such  places  as  aforesaid,  and  all  payments  so  made  are 
hereby  declared  to  be  of  no  eifect  whatever. 

XI.  Wages. — That  notwithstanding  any  payment  of  wages,  or  money  in 
respect  of  wages,  which  shall  or  may  be  made  at  any  such  prohibited  place, 
the  person  or  persons  to  whom  such  wages  were  due  or  payable,  or  but  for 
such  payment  would  be  due  or  payable,  shall  and  may  recover  and  receive 
the  same  in  like  manner  as  if  no  such  payments  had  been  made. 

Xn.  Penalty  for  Paying  Wages  at  Pdblic  Houses,  etc. — That  in 
case  any  owner  of  any  mine  or  colliery,  or  any  person  liable  or  intrusted, 
or  employed  to  pay  any  wages  or  money  in  respect  of  wages  for  such  work, 
labour,  or  services  as  aforesaid,  shall,  contrary  to  the  provision  lastly  herein- 
before contained,  pay  or  cause  to  be  paid  any  such  wages  or  money  to  any 
person  whatever,  at  any  such  prohibited  place  as  aforesaid,  the  person  or 
persons  so  ofiTending  shall  for  every  such  offence  forfeit  a  sum  not  exceeding 
ten  pounds  nor  less  than  five  pounds,  to  be  recovered  as  after  provided. 

XIII.  Agents  may  be  Summoned. — That  if  any  offence  shall  be  committed 
against  this  act  for  which  the  owner  of  any  mine  or  colliery  is  hereby  made 
responsible,  and  it  shall  be  made  to  appear  to  the  satisfaction  of  any  justices 
or  sheriff,  that  the  offence  has  been  committed  by  or  under  the  authority  of 
some  agent,  servant,  or  workman  of  such  owner,  or  by  or  under  the  authority 
of  a  contractor,  without  the  personal  consent,  concurrence,  or  knowledge  of 
such  owner,  it  shall  be  lawful  for  such  justices  or  sheriff  to  summon  such 
agent,  servant,  workman,  or  contractor  before  them  or  him  to  answer  for 
such  offence  ;  and  such  agent,  servant,  workman,  or  contractor,  if  convicted, 
shall  be  liable  to  the  penalties  and  punishment  for  such  offence  herein  speci- 
fied ;  and  such  justices  or  sheriff  may  convict  such  agent,  servant,  workman, 
or  contractor  in  lieu  of  such  owner. 

XrV.  Definition  of  Terms. — That  the  "  owner  "  of  a  mine  or  colliery 
shall  be  taken  to  mean  the  immediate  proprietor,  or  lessee,  or  occupier  thereof, 
and  all  persons  working  any  mine  or  colliery,  or  any  part  of  any  mine  or 
colliery,  or  any  lode  or  seam  thereof,  for  their  own  benefit  or  as  sharers  of 
the  profit,  and  also  all  partners  and  companies  so  working  such  mine  or  col- 
liery, or  any  part  thereof;  and  the  words  "  agent "  and  "  servant "  shall  be 
taken  to  mean  any  person  receiving  a  salary,  wages,  payment,  or  remunera- 
tion for  any  description  of  service  or  work  performed  in  a  mine  or  colliery. 

XV.  Summonses. — ^That  it  shall  not  be  necessary,  in  any  information, 
summons,  or  warrant  issued  under  or  in  consequence  of  the  provisions  of  this 
act,  to  set  forth  the  name  or  other  designation  of  all  the  partners  in  any 
mine  or  colliery,  or  in  the  working  of  any  such  mine  or  colliery,  but  that  it 
shall  be  suf&cient  to  insert  in  any  such  information,  summons,  or  warrant, 
the  name  of  the  ostensible  proprietor,  occupier,  lessee,  or  adventurer,  or  title 
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of  the  firm  or  company  by  which  the  owners,  lessees,  or  workers  of  such  mine 
or  colliery  are^usually  designated  and  known. 

XVI.  Service  of  Summons. — ^That  the  service  of  any  summons  or  warrant, 
by  delivering  the  same  or  a  copy  thereof  at  the  office  or  counting-house  of 
any  mine  or  colliery  shall  be  good  and  sufficient  service  thereof  on  the  owner 
of  such  mine  or  colliery  (and  all  complaints  for  offisnces  against  this  act  shall  be 
prefecred  within  three  calendar  months  next  after  the  commission  of  the 
offence). 

XVII.  Recovery  op  Penalties. — That  all  convictions  for  penalties  for 
any  offence  against  this  act  may  be  had  before  two  or  more  justices  of  the 
peace  acting  for  the  county,  riding,  city,  borough,  division,  or  place  where 
the  offence  shall  happen,  or  before  such  justices  or  the  sheriff  of  any  county 
or  stewartry  in  Scotland  within  which  the  offence  may  have  been  committed ; 
and  such  penalties,  and  the  costs  and  charges  attending  the  recovery  thereof, 
shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender 
or  person  liable  or  ordered  to  pay  the  same  respectively,  by  warrant  under 
the  hands  and  seals  of  two  or  more  of  the  said  justices,  or  under  the  hand  of 
any  such  sheriff,  rendering  the  overplus  of  such  distress  and  sale  (if  any)  to 
the  party  or  parties,  after  deducting  the  charge  of  making  the  same,  which 
warrant  such  justices  or  sheriffs  are  hereby  empowered  and  required  to  grant 
upon  conviction  of  the  offender,  by  confession  or  oath  of  one  or  more  credible 
witness  or  witnesses ;  and  the  penalties,  costs,  and  charges,  when  so  levied, 
shall  be  paid,  the  one  half  to  the  informer  and  the  other  half  to  the  overseers 
or  managers  of  the  poor  of  the  parish,  township,  or  place  where  the  offence 
shall  have  been  committed,  to  be  by  such  overseers  or  managers  applied  in 
aid  of  the  rate  or  assessment  raised  for  the  relief  of  the  poor  of  such  parish, 
township,  or  place,  and  in  Scotland,  in  parishes  where  there  shall  be  no 
assessment  for  the  relief  of  the  poor,  as  the  said  managers  shall  direct,  or  to 
Her  Majesty,  in  case  there  shall  be  no  such  overseer  or  manager. 

XVI LL  Persons  not  Paying  Penalties  may  be  Imprisoned. — That  the 
justices  of  the  peace  or  sheriffs  by  whom  any  person  shall  be  convicted  and 
adjudged  to  pay  any  sum  of  money  for  any  offence  against  this  act  may  ad- 
judge that  such  person,  shall  pay  the  same,  together  with  costs,  either  imme- 
diately or  within  such  period  as  the  said  justices  or  sheriffs  shall  think  fit ; 
and  that  in  default  of  payment  at  the  time  appointed,  and  in  the  event  of  no 
sufficient  distress  of  the  goods  and  chattels  of  such  person  being  found  within 
the  limits  of  the  jurisdiction. of  the  said  justices  or  sheriffs,  such  person  shall 
be  imprisoned  in  the  common  gaol  or  house  of  correction  (with  or  without 
hard  labour),  as  to  the  said  justices  or  sheriffs  shall  seem  meet,  for  any  time 
not  exceeding  two  calends  months,  the  commitment  to  be  determinable  upon 
payment  of  the  amount  of  the  penalty  and  costs. 

XIX.  Inhabitants  op  Parishes  not  Incompetent  as  Witnesses. — ^That 
no  inhabitant  of  any  parish,  township,  or  place,  shall  be  deemed  an  incom- 
petent witness  in  any  suit,  action,  information,  complaint,  appeal,  prosecu- 
tion, or  proceeding  to  be  had,  made,  prosecuted,  or  carried  on  under  the 
authority  of  this  act  for  any  offence  committed  within  such  parish,  township, 
or  place,  by  reason  of  such  person  being  rated  or  assessed  to,  or  liable  to  be 
rated  or  assessed  to,  or  being  otherwise  interested  in,  the  rates  or  assess- 
ments of  any  such  parish,  township,  or  place.  {This  is  made  general  law  by 
Act^  and  4  Vict,  c.  26),  and  objection  removed  in  all  cases  hj/  IS  Vict.  c.  20 
(1853). 

XX.  Distress. — ^That  where  any  distress  shall  be  made  for  any  sum  or 
Bums  of  money  to  be  levied  by  virtue  of  this  act,  the  distress  itself  shall  not 
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be  deemed  unlawful,  nor  the  party  or  parties  making  the  same  be  deemed  a 
trespasser  or  trespassers,  on  account  of  Hny  defect  or  want  of  form  in  any 
proceedings  relating  thereto,  nor  shall  the  party  or  parties  distraining  be 
deemed  a  trespasser  or  trespassers  from  the  beginning  on  account  of  any 
irregularity  which  shall  be  afterwards  done  by  the  party  or  parties  dis- 
training, but  the  person  or  persons  aggrieved  by  such  irregularity,  may  re- 
cover full  satisfaction  for  the  special  damage  in  an  action  on  the  case,  to  be 
brought  in  some  of  the  Courts  of  Record  at  Westminster  or  Dublin,  or  by 
action  raised  or  complaint  preferred  in  the  Court  of  Session  in  Scotland : 
Provided  always,  that  no  plaintiff  or  plaintiffs  shall  recover  in  any  action  for 
any  such  irregularity,  trespass,  or  wrongful  proceeding,  if  tender  of  sufficient 
amends  for  any  such  special  damage  shall  be  made  by  or  on  behalf  of  the 
party  or  parties  who  shall  have  committed  or  caused  to  have  been  committed 
any  such  irregularity  or  wrongful  proceeding  before  such  action  or  complaint 
brought ;  and  in  case  no  such  tender  shall  have  been  made,  it  shall  be  lawful 
for  the  defendant  or  defendants  in  any  such  action,  by  leave  of  the  court 
where  such  action  shall  depend,  at  any  time  before  issue  joined,  to  pay  into 
court  such  sum  of  money  as  he  or  they  shall  see  fit ;  whereupon  such  proceed- 
ings or  orders  and  judgments  shall  be  had,  made,  and  given  in,  and  by  such 
court  as  in  other  actions  where  the  defendant  is. allowed  to  pay  money  into 
court. 

XXI.  Appeal. — That  any  person  who  shall  think  himself  or  herself 
aggrieved  by  any  conviction  by  any  justices  of  the  peace  under  this  act  may 
appeal  to  the  next  Court  of  Genei^  or  Quarter-sessions  of  the  Peace  which 
shall  be  holden  not  less  than  fifteen  days  after  the  day  of  such  conviction  for 
the  county,  stewartry,  riding,  city,  borough,  division,  or  place  wherein  the 
cause  of  complaint  shall  have  arisen  ;  provided  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  within  seven  days  afler  such  conviction,  and  seven  clear  days 
at  the  least  before  such  session,  and  shall  also  either  remain  in  custody  until 
the  session,  or  enter  into  a  recognisance  with  two  sufficient  sureties  before  a 
justice  of  the  peace,  conditioned  personally  to  appear  at  the  said  session 
of  the  peace,  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the  court  awarded  ; 
and  upon  such  notice  being  given  and  such  recognisance  being  entered  into, 
the  justice  before  whom  the  same  shall  be  entered  into  shall  liberate  such 
person,  if  in  custody ;  and  the  court  at  such  session  shall  hear  and  determine 
the  matter  of  the  appeal,  and  shall  make  such  order  therein,  with  or  without 
costs  to  either  party,  as  to  the  court  shall  seem  meet,  and  in  case  of  the  dis- 
missal of  the  appeal  or  affirmance  of  the  conviction,  shall  order  and  adjudge 
the  offender  to  be  punished  according  to  the  conviction,  and  to  pay  such 
costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue  process  for  enforcing 
such  judgment ;  and  all  judgments,  determinations,  and  proceedings  of  such 
justices  not  appealed  from  as  aforesaid,  and  of  such  sheriff  or  quarter- 
sessions,  shall  be  final,  and  not  subject  to  review  by  any  process  of  law  or 
court  whatever,  any  law  or  usage  to  the  contrary  notwithstanding. 

XXJI.  Convictions  not  Removeable. — That  no  conviction  or  adjudica- 
tion made  on  appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be 
removed,  by  certiorari  or  otherwise,  into  any  of  Her  Majesty's  Superior 
Courts  of  Record ;  and  no  warrant  of  commitment  shall  be  held  void  by 
reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the  party 
has  been  convicted,  and  there  be  a  good  and  valid  conviction  to  sustain  the 
same. 
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Inspection  of  Coal  Mines, 

By  the  Act  13  and  14  Vict.  c.  100  (1860),  s.  1,  one  of  the  Secretaries  of  State 
may  appoint  inspectors  of  coal  mines. 

Sect.  2.  Inspector  to  visit  coal  mines  and  collieries,  and  to  make  inquiries,  and  if 
he  finds  anythmg  dangerous  or  defective,  so  as  to  threaten  or  tend  to  oodily  injury, 
he  is  to  summon  before  him  the  manager  or  agent ;  and  failing  satisfaction,  he  shall 
report  to  the  owner  and  the  Secretary  of  State. 

Sect.  3.  The  owner  or  agent  is  to  produce  a  map  or  plan,  and  the  inspector  may 
require  such  to  be  made  at  the  owner*s  expense. 

Sect.  4.  No  manager  or  person  employed  in  any  mine  is  to  be  an  inspector. 

Sect.  6.  Notice  of  accidents  is  to  be  sent  within  twenty-four  hours — in  England 
to  one  of  the  Secretaries  of  State ;  in  Scotland  to  the  Lord  Advocate — ^under  penalty 
ofL.lO  toL.20. 

Sect.  6.  Coroners  to  adjourn  and  give  notice  of  inquests  on  persons  whose  death  is 
caused  by  accident  in  mines. 

Sect.  7.  Obstruction  of  inspectors  to  be  punished  by  fine  of  L.5  to  L.IO. 

Sect.  8.  Penalties  are  recoverable  in  a  summary  manner  before  sheriff  or  two 
justices ;  and  in  Scotland  applied  to  the  benefit  of  the  poor  of  the  parish,  unless 
ordered  by  the  Secretary  of  State  to  be  paid  to  the  relatives  of  persons  killed.  The 
act  is  to  endure  for  five  years. 

In  England  the  coal  trade  is  regulated  by  the  Statutes  17  Geo.  II.  c.  35  ;  31  Geo. 
III.  c.  36;  52  Geo.  IIL  c.  9;  5  and  6  Will.  IV.  c.  63;  6 and  7  Will.  IV.  c.  109  ; 
and  in  London  by  the  Act  1  and  2  Will.  IV.  c.  76,  extended  by  1  and  2  Vict.  c.  101, 
and  6  and  7  Vict.  c.  2. 

Ccises. — ^A  proprietor  in  Scotland  feuing,  reserving  the  coal,  is  not  entitled  to  sink 
a  pit  in  one  feu  to  work  the  coal  in  another;  15th  May  1822,  Davidson.  But  dif- 
ferent if  otherwise  inferred  from  the  title-deeds ;  27th  Jan.  1829,  Dixons.  The 
proprietors  of  mines  are  not  bound  to  have  a  barrier  at  their  march  to  protect  the 
adjacent  coal-works  from  inundation  ;  26th  Nov.  1824,  Harvey.  A  reserved  right 
of  coal  does  not  give  a  right  to  take  material  to  form  roads  to  the  works  ;  6th  Feb. 
1827,  Harrower's  Trustees ;  or  to  throw  water  on  the  lands  from  other  mines ;  3d 
March  1832,  Turner.  A  landlord  reserving  right  to  work  coals,  on  paying  damages, 
is  not  liable  for  trespass  by  the  colliers ;  16th  June  1832,  Young.    See  Factories. 

COGKET,  a  term  used  m  the  Customs  to  signify  the  seal,  or  the  certificate  of  cus- 
toms being  paid. 

COCK-FIGHT.  In  England  cock-fighting  is  illegal,  and  indictable  at  common 
law  (Bums'  Justice,  Oaming).  In  Scotland,  unless  as  involved  in  a  breach  of  the 
public  peace,  there  is  no  authority  for  holding  this  an  offence  at  common  law. 
Keeping  a  place  for  cock-fighting  is  prohibited,  and  a  penalty  of  from  10s.  to  L.5 
for  each  day  is  imposed  by  5  and  6  Will.  IV.  c.  59,  s.  3  (English  Cruelty  to  Ani- 
mals Act  1835) ;  and  there  is  a  similar  clause  in  the  Scotch  Act,  13  and  14  Vict.  c. 
92.     See  Cruelty  to  Animals. 

CODICIL ;  an  addition  to  a  testament,  providing  additional  legacies  or  other 
additions  to,  or  alterations  o^  the  previous  deed.     See  Testament. 

COGNATE ;  a  relation  by  the  mother's  side ;  that  by  the  father  s  is  termed 
annate;  Ersk.  B.  1,  T.  7.  S.  4. 

COGNITION ;  the  procedure  at  one  time  used  to  settle  disputed  marches  by 
means  of  a  jury  before  the  sheriff,  but  now  in  desuetude ;  Ersk.  B.  4,  T.  1,  S.  48. 

COGNITION  AND  SALE  is  an  action  at  the  instance  of  a  pupil  (but  not  a 
minor  pubes,  8th  March  1817,  Wallace)  and  his  guardians  to  sell  the  pupil's  estate. 
The  court  will  not  grant  the  power  of  sale  on  mere  grounds  of  expediency,  but  only 
of  necessity ;  22d  Dec.  1810,  Finlayson.     Ersk.  B.  1,  T.  7,  S.  17. 

COGNITION  AND  SEISINE,  whereby  an  heir  in  burgage  property  is  at  once 
entered  heir  and  infeft  in  his  ancestor's  property,  according  to  the  peciuiar  form  of 
the  particular  burgh,  generally  by  hasp  and  staple,  or  bolting  the  door.  In  some 
burghs  the  form  is  by  service  6y  ward  of  court,  which  requires  no  brieve  from 
Chancery,  but  merely  production  of  the  ancestor's  infeftment  This  mode  of  entry 
is  excepted  from  the  Service  of  Heir  Act,  10  and  11  Vict  c.  47,  s.  26.    See  Servi^, 

COGNITIONIS  CAUSA ;  where  the  heir  or  next  of  kin  on  a  charge  to  enter 
heir  renounces  the  succession — the  decree  is  one  not  personcU  against  the  heir,  but 
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cognUiants  caiua  tantum,  whereon  the  creditor  may  proceed  to  obtain  adjudication  of 
the  heritage  in  Kereditaa  jticenSf  or  obtain  himself  appointed  executor-creditor  so  as 
to  attach  the  moveable  estate  of  the  deceased ;  1695,  c.  41.  The  decree  of  consti- 
tution  either  to  attach  heritage  or  moveables  must  be  preceded  by  a  charge  to  enter ; 
27th  June  1860,  Turnbull.     Ersk.  B.  2,  T.  12,  S.  47.     See  Charge. 

COINING.  Anciently,  coining  of  gold  and  silver  money  was  considered  as  trea- 
son, and  punished  capitally.  The  law  as  to  coining  is  now  consolidated  by  2  Will. 
IV.  c.  34  (1832).  But  a  party  may,  nevertheless,  be  indicted  at  common  law  as 
well  as  on  the  statute. 

Ist,  The  fabricating  gold  or  silver  coin  is  made  punishable  with  transportation  for 
a  period  of  not  less  than  seven  years,  or  imprisonment  for  not  more  than /our  years. 

2d,  To  lighten  or  impair  the  current  coin  with  intent  to  make  it  still  pass  as 
such,  is  punished  hj  transportation  for  a  term  not  earceedinp  fourteen  years  nor  less 
than  seven,  or  with  imprisonment  for  not  more  than  three  years. 

3df  Buying  or  selling  counterfeit  coin  for  less  than  the  value  of  its  denomination, 
or  importing  such  coin,  knowing  it  to  be  counterfeit,  is  punished  bv  transportation 
for  life,  or  not  less  than  senen  years,  or  imprisonment  for  not  more  than  four  years. 

Attn,  Uttering  ha»e  coin  is  punished  with  imprisonment  for  not  more  than  one 
year;  and  if  the  party  be  in  possession  of  other  counterfeit  coin  at  the  time,  or 
again  utters  within  ten  days,  the  imprisonment  is  increased  to  two  years.  The  ac- 
cused must  have  the  other  pieces  in  his  possession  at  the  very  time ;  and  it  will  not 
satisfy  the  statute  that  he  had  them  some  other  time  of  the  same  day  ;  22d  Feb. 
1841,  Peter  Kerr,  2  Swinton,  533 ;  same  held  in  England,  R.  v.  Else,  R.  and  R.  142. 
Giving  bad  coin  in  charity  has  in  England  been  held  not  uttering,  as  there  must  be 
Bitention  to  defraud  ;  Reg.  v.  Page,  8  C.  and  P.  122.  A  second  convictipn  under  the 
statute  may  be  followed  by  transportation  for  life,  or  not  less  than  seven  years,  or 
imprisonment  for  not  more  than  four  years. 

6/A,  Possession  of  three  or  more  counterfeit  gold  or  silver  coins,  knowing  them  to 
be  coimterfeit,  and  with  intent  to  utter  them,  for  the  first  offence  the  person  may  be 
imprisoned  for  three  years,  and  for  the  second  may  be  transported  for  life,  or  not 
less  than  seven  years,  or  imprisoned  not  exceeding  four  years.  Where  a  party 
was  indicted  for  selling  a  base  half-crown,  and  for  having  three  pieces  in  his  pos- 
session, it  was  held  that  if  convicted  of  selling  the  frst  piece,  it  could  not  be 
reckoned  one  of  the  three  in  his  possession  imder  the  second  charge;  10th  Dec.  1832, 
James  Graham  (Bell's  Supplement  to  Hume,  p.  135). 

6th,  Making,  mending,  buying,  selling,  or  possessing,  without  lawful  authority, 
instruments  used  in  fabricating  current  coin,  with  the  guilty  knowledge  thereof,  or 
conveying  instruments  out  of  the  mint,  is  punishable  with  transportation  for  life^  or 
not  less  than  seven  years,  or  imprisonment  for/ot/r  years. 

7th,  Counterfeiting,  and  the  other  offences  connected  with  the  fabricating  of  cop- 
per coin,  is  punished  with  transportation  for  not  more  than  seven  years,  or  imprison- 
ment for  not  more  than  two  years ;  and  uttering  copper  coin,  or  possessing  three  or 
more  pieces,  with  guilty  knowledge,  is  made  punishable  with  imprisonment  of  not 
nufre  than  one  year.  Current  coin  altered  so  as  to  pass  for  u  higher  denomination 
is  held  counterfeit.  The  statute  declares  that  an  accessory  after  the  fact  to  any  of 
the  offences  to  which  punishment  of  transportation  is  attached  shall  be  liable  to 
imprisonment  not  exceeding  two  years.  It  was  held  that  a  person  present  with 
another,  having  seven  pieces  of  false  coin,  but  having  none  herself,  could  not  be 
held  as  possessing  coin.  Per  Lord  Meadowbank — **  Had  this  been  an  offence  at 
common  law,  a  conviction  of  art  and  part  might  have  been  warranted,  but  seeing 
that  the  charge  is  a  statutory  one,  and  that  the  statute  seems  directed  against 
personal  possession  only,  the  safest  course  for  the  jury,  unless  they  hold  that  to  be 
proved,  is  to  acquit,"  which  the  iury  accordingly  did  ;  26th  July  1841,  Murray  and 
Carmichael,  2  Swinton,  559.  Where  there  is  the  royal  person  and  arms,  and  in- 
tended to  represent  and  pass  as  the  current  coin,  it  is  not  necessary  that  in  all 
particulars  they  be  identical,  but  where  there  is  so  little  resemblance  as  not  to 
deceive  a  person  of  ordinary  comprehension  (such  as  in  the  case  of  medals),  the 
offence  is  fraud,  and  not  issuing  base  coin.  The  counterfeit  coin  may  be  proved 
without  scientific  witnesses,  such  as  jewellers.  Per  Lord  Justice-Clerk — **  If  the  jury 
by  personally  inspecting  the  coin,  coupled  with  the  evidence  of  the  witnesses  ex- 
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amined,  were  satisfied  the  coin  was  bad, that  was  sufficient  evidence  to  convict;*'  3d 
Oct.  1844,  Black;  2  Broun,  291.  In  England,  the  twelve  judges  were  of  opinion 
that  it  was  a  question  of  fact  whether  the  counterfeit  monies  were  of  the  likeness 
and  similitude  of  the  lawful  current  coin  called  a  shilling ;  and  the  jury  having  so 
found  it,  the  want  of  an  impression  was  immaterial,  because  from  the  impression 
being  generally  worn  out  or  defaced,  it  was  notorious  that  the  currency  of  the 
genuine  coin  of  that  denomination  was  not  thereby  affected,  the  counterfeit  was, 
therefore  perfect  for  circulation,  and  possibly  might  deceive  the  more  readily,  from 
having  no  appearance  of  an  impression,  and  in  the  deception  the  offence  consists ; 
Welch,  1785;  1  Easts,  P.  C.  164. 

8^,  The  Act  6  and  7  Will.  IV.  c.  69,  imposes  the  punishment  of  transportation 
for  a  term  not  less  than  seven  years,  or  imprisonment  for  not  less  than  two  nor  more 
than  four  years,  for  offences  with  reference  to  the  marking  of  gold  and  silver  plate 
in  Scotland. 

9th,  By  16  and  17  Vict.  c.  102  (1853),  defacing  any  of  the  Queen's  current  coin 
is  made  punishable  by  fine  and  imprisonment ;  and  any  person  who  shall  tender, 
utter,  or  put  away  any  defaced  coin,  is  liable,  on  summary  conviction  before  two 
JUSTICES,  to  a  penalty  not  exceeding  forty  shillings,  but  a  prosecution  for  the  last 
mentioned  penalty  in  Scotland  requires  the  consent  of  the  Lord  Advocate.  The  Acts 
66  Geo.  III.  c.  68,  and  12  and  13  Vict.  c.  41,  regulate  the  coinage  of  silver.  The 
Act  7  and  8  Vict.  c.  22,  was  passed  to  prevent  frauds  and  abuses  in  marking  gold 
.and  silver  wares  in  England.  See  also  37  Geo.  III.  c.  126,  43  Qeo.  lU.  c.  139, 
6  and  6  Vict.  c.  47,  as  to  foreign  coin  and  plate. 

\Qth.  The  imprisonment  may  be  with  or  without  hard  labour,  or  with  or  without 
solitary  confinement,  such  confinement  not  exceeding  one  month  at  any  one  time,  nor 
three  months  in  any  one  year ;  7  Will.  IV.  and  1  Vict.  c.  9,  s.  5. 

Offences  imder  the  coining  acts  are  Bailable. 

COLLATERAL  SUCCESSION  is  distinguished  from  succession  to  ascendants 
and  descendants,  such  as  exists  by  and  through  brothers  and  sisters ;  Ersk.  B.  3,  T. 
8  S  8 

'  COLLATERAL  SECURITIES  are  formally  completed  by  bonds  of  corrobora- 
tion.  The  creditor  may  rank  for  the  full  amount  of  his  debt  on  the  estates  of  the 
principal  and  securities,  to  the  effect  of  drawing  full  payment  from  amongst  them. 

COLLATION  is  an  act  whereby  the  heritc^e  and  moveables  are  placed  in  one 
common  fund,  and  shared  equally. 

\st.  The  heir,  being  one  of  the  next  of  kin  and  executors,  may  renounce  the 
heritage  as  his  prerogative,  and  by  placing  it  in  the  same  fund  as  the  moveables, 
share  equally  with  the  other  executors  or  next  of  kin  in  the  whole  succession ;  1787, 
M'Caw,  Mor.  2383.  Without  such  collation,  he  is  excluded  from  any  share  in  the 
moveables,  even  though  the  estate  to  which  he  has  succeeded  as  heir  be  in  a  foreign 
country ;  13th  Feb.  1817,  Robertson.  An  heir  of  entail,  who  is  also  the  heir-at- 
law  and  one  of  the  nearest  of  kin,  is  not  entitled  to  share  in  the  moveable  succession 
without  collating  his  life  interest  in  the  entailed  estate ;  28th  Nov.  1833,  Anstrutber; 
affirmed,  20th  January  1836.  The  executors  have  no  similar  power  to  compel  the 
heir  to  collate.  An  heir  by  destination,  provision,  or  entail,  is  not  bound  to  collate, 
though  taking  a  share  of  the  moveables  in  his  own  right  of  blood. 

2d,  Children  claiming  legitim,  or  their  share  of  the  bairns'  part  of  gear,  must  col- 
late payments  and  provisions  already  made  by  the  father;  but  the  expense  of  suitable 
education  (being  an  obligation  on  the  father),  and  trifling  presents  are  excluded,  or 
where  it  was  declared  or  obviously  appeared  that  the  money  was  intended  as  a  pre- 
ference over  the  others.  Younger  children  are  not  bound  to  compute  heritage  left 
to  them  by  the  father  which  does  not  diminish  the  moveable  ftmd  from  which  the 
legitim  is  payable.  There  is  no  collation  between  a  widow  and  children.  The  co/- 
latio  bonorum  of  the  Roman  law  existed  where  the  co-heirs  were  obliged  to  collate 
aQ  they  had  already  received  from  the  deceased  ;  and  in  England  it  has  place  where 
money  advanced  by  a  parent  to  a  child  is  said  to  be  brought  into  hotch-potf  and 
equal  distribution  made.     See  Fraser  on  Personal  Relations,  vol.  i.  p.  670. 

COLLEGE  OF  JUSTICE  was  modelled  by  James  V. ;  recognised  by  the  Act 
1637,  c.  36.  The  judges  are  called  senators ;  1640,  c.  93.  By  the  Treaty  of  Union, 
the  judges  must  have  been  advocates  or  clerks  of  session  for  Jive  years,  or  writers  to 
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the  signet  for  ten  years,  and  must  be  twenty-Jive  years  of  age  (1592,  c.  132).  The 
former  number  were  fifteen,  but  now  thirteen  (1  Will.  IV.  c.  69).  The  members  of 
the  coU^  are  advocates^  clerks  of  session,  and  their  deputes,  and  several  other 
officers  of  court,  specified  in  Act  of  Sederunt,  23d  February  1637,  and  writers  to  the 
signet.  The  members  had  the  privilege  of  suing  and  being  sued  only  in  the  Court 
of  Session  for  any  sum,  however  small,  except  precluded  by  the  Small-Debt  Acts, 
where  defenders.  This  privilege,  either  to  sue  or  to  be  sued,  was  modified  by  the 
13  and  14  Vict.  c.  36,  s.  17  (1860);  and  is  now  wholly  abolished  by  16  and  17  Vict. 
c  80,  s.  48.  They  also  had  immimities  from  taxation,  which  also  are  considerably 
abrogated.  The  following  is  a  list  of  the  senators  of  the  College  of  Justice,  or 
Lords  of  Session,  since  the  (U  vision  of  the  court  in  1808 : — 

List  of  the  Judges  of  the  Court  of  Session,  from  11th  November  1808  to 

July  1854. 

Dale 


The  Bench  at 
Not.  11, 1808, 
when  the 
court  last  sat> 
before  the  Di- 
▼isioii  thereof. 


R.  Blair  of  AvontoD, 
Sir  William  Naime, 
William  Craig, 
Sir  W.  Honoyman, 
W.  M'Leod  Bannatyne, 
Claud  Irvine  Boswell, 
George  Fergusson, 
Alex.  Fraser  Tytler, 
Charles  Hope, 
William  Baillie, 
Sir  William  MiUer, 

Allan  Maconochie, 
Robert  Calleu, 
William  RobertaoD, 
Charles  Hay  Mudie, 

J}€Ue  of  Appaintmeni, 

1809,  April   8,    Archibald  Campbell, 
1811,  Feb.   13,    David  Boyle, 
1811,  Oct.   10,    Charles  Hope, 

1811,  Oct.   19,  David  Boyle, 

1811,  Sept.    6,  Robert  Craigie, 

1811,  Nov.  15,  David  Williamson, 

1811,  Nov.  23,  Adam  Gillies, 


1813,  Feb.  1, 
1813,  April  14, 
1813,  Sept.  7, 
1816,  July  8, 
1819,  Jane  24, 

1822,  Jan.   25, 

1822,  Nov.    9, 

1823,  Nov.  11, 
1825^  Jan.   14, 


David  Moneypenny, 
David  Cathcart, 
David  Douglas, 
James  Wolfe  Murray, 
Aleiumder  Maconochie, 

William  Erskine, 
Joshua  H.  M'Kenzie, 
John  Clerk, 
John  Hay  Forbes, 


1826,  Nov.  21,  George  Cranstoun, 

1826,  Dec.  14,  Alexander  Irvine, 

1829,  Feb.   17,  John  Fullerton. 

1829,  June  24,  Sir  J.  W.  Moncrieff, 

l8iA,  June    7,  Francis  Jeffrey, 

1834,  Nov.    8,  Henry  Cockbum, 

1837,  Feb.     7,  John  Cuningham, 

1839,  May   17,  Sir  John  A.  Murray, 

1840,  Mar.  23,  James  Ivory, 

1841,  Nov.   12,  John  Hope^^ 

1842,  Nov.  23,  Alexander  Wood, 

1843,  Nov.  22,  Patrick  Robertson, 


Lord  President. 
Lord  Dunsinnan. 
Lord  Craig. 
Lord  Armadale. 
Lord  Bannatyne. 
Lord  Balnmto. 
Lord  Hcrmaud. 
Lord  Woodhouselee. 
Lord  Justice  Clerk. 
Lord  Polkemmet. 
Lord  Glenlee. 

Lord  Meadowbank. 
Lord  Cullen. 
Lord  Robertson. 
Lord  Newton. 

Lord  Succoth. 
Lord  Boyle. 
Lord  President. 

Lord  Justice  Clerk, 
(afterwards  L.  P.) 
Lord  Craigie. 

Lord  Balgray. 

Lord  Gillies. 

Lord  Pitmilly. 
Lord  Alloway. 
Lord  Reston. 
Lord  Cringletie. 
Lord  Meadowbank. 

Lord  Rinedder. 
Lord  M'Kenzie. 
Lord  Eldin. 
Lord  Medwyn. 

Lord  Corehouse. 

Lord  Newton. 
Lord  Fullerton. 
Lord  Moncrieff. 
Lord  Jeflfirey. 
Lord  Cockbum. 
Lord  Cuningham. 
Lord  Murray. 
Lord  Ivory. 
Lord  Justice  Clerk. 
Lord  Wood. 
Lord  Robertson. 


of  Death  or  Retignation. 
D.  October  10, 1811. 
R,  April  8, 1809. 
D,  Sept.  7, 1813. 
D.  April  1813. 
R.  November  1823. 
R.  January  1822. 
R.  Nov.  21, 1826. 
D.  Nov.  15, 1811. 
L.  P.  Oct  10. 1811. 
/>.  Sept.  6,  1811. 
R.  Succeeded  by  Ld.  Mon- 
crieff, Nov.  1839. 
D.  July  1816. 
D.  Feb.  28, 1811. 
R.  Dec.  14, 1826. 
D,  Nov.  23, 1811. 

R.  Feb.  15, 1825. 

J.  a  Oct.  19. 1811. 

R.  Succeeded  by  Ld.  Boyle 

Nov.  1841. 
R.  Sue.  by  Ld.  Colonsayas 

L.  P.  May  20, 1852. 
D.  Sue.  by  Ld.  M*Kenxie 

on  7th  June  1834. 
D.  Sue.  by  Ld.  Corehouse 

on  7th  Feb.  1837. 
R.  Sue.  by  Ld.  Jeffrey  Nov. 

1842 
R.  Oct.  19, 1830. 
D.  June  1829. 
D.  June  1819. 
R.  Nov.  1834. 
R,  Sue.  by  Ld.  Cockbum 

Nov.  1843. 
2>.  Nov.  1822. 
R.  May  1851. 
R.  Feb.  1829. 
R.  October  1852;  died  July 

1854. 
R.  Sue.  by  Lord  Fullerton 

Nov.  1838. 
D.  March  1834. 
R.  Nov.  1853,  died  same  yr. 
D.  30th  March  1851. 
D.  26th  Jan.  1850. 
D.  April  1854. 
R.  May  1853. 
On  th^  Bench,  July  1854. 
Do. 
Do. 

Do. 
Do. 
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Date  of  Appointment. 

ia50,  Feb.     7,  Thomas  Maitland, 

1851,  April    7,  Andrew  Rutherfurd, 

1851,  May    13,  Duncan  M'Neill, 

1851,  June  21,  John  Cowan, 

1852,  May   22,  Adam  Anderson, 

1852,  Nov.    3,  John  Marshall, 

1853,  May    25,  George  Deas, 
1853,  Nov.  15,  Robert  Haodyside, 

1853,  Dec.    7,  Hercules  J.  Robertson, 

1854,  May   13,  Charles  Neaves. 


Date  of  Death  or  ResignaHon. 
Lord  Dundrennan.       D.  10th  June  1851. 


Lord  Rutherfurd. 
Lord  Coionsay. 
Lord  Cowan. 
Lord  Anderson. 
Lord  Curriehill. 
Lord  Deas. 
Lord  Handyside. 
Lord  Benholme. 
Lord  Neaves. 


On  the  Bench,  July  1854. 
Lord  President,  July  1854. 
On  the  Bench,  July  1854. 
D.  28th  Sept.  1853. 
On  the  Bench,  July  1854. 

Do. 

Do. 

Do. 

Do. 


COLLIERS  AND  SALTERS,  like  the  adscripti  of  the  Romans,  were  attached 
to  the  works,  and  passed  to  a  purchaser ;  but  this  servitude  was  abolished  by  the 
Act  15  Geo.  III.  c.  28,  extended  by  39  Geo.  III.  c.  56.     See  Coal  Mines. 

COLLISION  OF  SHIPS.  Ut,  If  by  fault,  the  owners  of  the  faulty  vessel  are 
liable,  at  least  to  the  extent  of  the  value  of  their  vessel. 

2dy  If  by  pure  accident,  the  loss  rests  where'it  falls. 

Sd,  K  fault  exist,  but  without  evidence  of  the  faulty  party,  the  loss  is  contributed 
by  both  vessels  (excluding  the  cargo),  averaged  according  to  the  respective  values  of 
the  vessels.  If  accidental,  the  shippers  have  no  claim  against  the  owners.  Lord 
Giiford  in  Hay,  16th  June  1824;  2  S.  395. 

COLLISTRIDIUM.    The  collar  round  the  neck  of  oflfenders,  or  jougs.    Skene. 

COLLUSION.  A  fraudulent  agreement  between  two  or  more  persons  to  deceive 
and  defraud  another.  Such  are  arrangements  for  preferences  between  bankrupts 
and  favourite  creditors,  struck  at  by  Act  1621,  c.  18,  directed  against  alienations  to 
conjunct  and  confident  persons ;  and  by  the  Act  1696,  c.  5,  settmg  aside  securities 
given  within  sixty  days  before  notour  bankruptcy.     See  Conjunct  and  Confident. 

COMBINATION.  The  association  of  workmen  to  raise  their  wages,  when  at- 
tended with  threats  or  violence,  has  always  been  a  criminal  offence ;  but  it  was  long 
doubted  whether  mere  combination  to  raise  wages,  and  abstain  from  working,  was 
a  criminal  offence.  It  was  debated  in  the  case  of  the  papermakers  in  1808,  and  a 
majority  of  the  Court  of  Justiciary  found  against  the  relevancy  of  an  indictment  for 
simple  combination.  A  similar  judgment  was  given  in  the  case  of  the  shoemakers 
in  1811,  but  in  less  decisive  terms.  Finallv,  in  the  case  of  the  cotton-weavers  in 
1813,  combination  was  first  found  a  point  of  dittay,  and  punished  by  imprisonment. 
The  Judgment  was  repeated  in  the  case  of  the  colliers  in  1818.  In  England,  it 
was  held  that  journeymen  confederating  and  refusing  to  work  for  certain  wages 
might  be  indicted  for  a  conspiracy,  notwithstanding  that  the  statutes  which  regu- 
late their  work  and  wages  do  not  direct  this  mode  of  punishment,  for  the  offence 
consists  in  the  conspiring,  and  not  in  the  refusal ;  and  all  conspiracies  are  illegal, 
although  the  subject  matter  of  them  may  be  lawful ;  journeymen  tailors  of  Cam- 
bridge, 8  Mod.  11.  The  statute  39  and  40  Geo.  III.  cap.  106  (but  it  was  doubted 
whether  it  extended  to  Scotland),  gave  justices  a  jurisdiction  in  cases  of  combina- 
tion of  workmen  attended  wUh  brecich  of  the  peace.  But  this  and  every  other 
statute  is  repealed,  and  the  whole  law  consolidated  by  the  Act  6  Geo.  IV.  c.  129 
(known  by  the  name  of  Joseph  Hume^s  Act).  But  the  common  law  jurisdiction  of 
the  Court  of  Justiciary,  in  cases  of  combination  attended  with  violence,  remains. 
Accordingly,  at  Glasgow,  in  April  1828,  James  Frew  and  others  had  sentence  of 
seven  years'  transportation  for  assault,  aggravated  by  being  committed  for  the  pur- 
poses of  combination.  See  also  the  noted  case  of  the  Glasgow  cotton-spinners  in 
1838,  reported  separately  by  Mr  Swinton.     See  1  Hume,  493 ;  1  Alison,  188. 

6  Geo.  IV.  cap.  129.  (6th  July  1825). 
Whereas  an  act  was  passed  in  *  the  last  session  of  Parliament,  intitnled 
''  An  act  to  repeal  the  Laws  relative  to  the  Combination  of  Workmen,  and 
for  other  purposes  therein  mentioned,"  by  which  act  various  statutes  and 
parts  of  statutes  relating  to  combinations  among  workmen  for  fixing  the 
wages  of  labour,  and  for  regulating  or  controlling  the  mode  of  carrying  on 
any  manufacture,  trade,  or  business,  were  repealed,  and  other  provisions 
were  made  for  protecting  the  free  employment  of  capital  and  labour,  and  for 
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punishing  combinations  interfering  with  such  freedom,  by  means  of  violence, 
threats,  or  intimidation :  And  whereas  the  provisions  of  the  said  act  have 
not  been  found  effectual :  And  whereas  such  combinations  are  injurious  to 
trade  and  commerce,  dangerous  to  the  tranquillity  of  the  country,  and  espe- 
cially prejudicial  to  the  interests  of  all  who  are  concerned  in  them :  And 
whereas  it  is  expedient  to  make  further  provision,  sis  well  for  the  security 
and  personal  freedom  of  individual  workmen  in  the  disposal  of  their  skill  and 
labour  as  for  the  security  of  the  property  and  persons  of  masters  and  em- 
ployers, and  for  that  purpose  to  repeal  the  said  act,  and  to  enact  other  pro- 
visions and  regulations  in  lieu  thereof:  Be  it  therefore  enacted,  etc..  That 
from  and  af^er  the  passing  of  this  act,  the  said  recited  act  of  the  last  session 
of  Parliament  shall  be  and  the  same  is  hereby  repealed.     (5  Geo.  4,  c.  95). 

II.  By  the  second  section,  the  following  thirty-three  statutes  are  in  whole, 
or  so  far  as  these  relate  to  the  combination  of  workmen,  repealed  :  — 

33  Edward  the  First ;  3  Henry  VI.  c.  1  ;  33  Henry  VHI.  c.  9  (Ireland)  ; 
2  and  3  Edward  VI.  c.  15  ;  5  Pari.  James  I.  (Scotland);  7  Pari.  James  I. 
(Scotland) ;  5  Pari.  Mary  (Scotland) ;  7  Pari.  James  VI.  (Scotland) ;  13 
and  14  Charles  II.  c.  15  ;  7  Geo.  I.  c.  13 ;  12  Geo.  I.  c.  34 ;  3  Geo.  II. 
c.  14  areland) ;  17  Geo.  II.  c.  28  (Ireland);  22  Geo.  11.  c.  27;  29  Geo. 
n.  c.  23;  3  Geo.  III.  c.  17  (Ireland) ;  3  Geo.  III.  c.  34  (Ireland) ;  8  Geo. 
m.  c.  17 ;  11  and  12  Geo.  III.  c.  18  (Ireland);  11  and  12  Geo.  III.  c.  33 
(Ireland);  13  Geo.  III.  c.  68;  17  Geo.  III.  c.  55;  19  and  20  Geo.  III. 
c  19  (Ireland)  ;  19  and  20  Geo.  III.  c.  24  (Ireland)  ;  19  and  20  Geo. 
in.  c.  36  (Ireland);  25  Geo.  III.  c.  48  (Ireland)  ;  32  Geo.  III.  c.  44 ;  36 
Geo.  in.  c.  Ill;  39  Geo.  III.  c.  56;  39  and  40  Geo.  III.  c.  106;  43 
Geo.  III.  c.  86  ;  47  Geo.  III.  c.  43  ;  57  Geo.  III.  c.  122  ;^  and  all  enact- 
ments in  any  other  statutes  or  acts  which,  immediately  before  the  passing 
of  the  said  recited  act  of  the  last  session  of  Parliament,  were  in  force 
throughout  or  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  relative  to  combinations  to  obtain  an  advance  of  wages,  or  to 
lessen  or  alter  the  hours  or  duration  of  the  time  of  working,  or  to  decrease 
the  quantity  of  work,  or  to  regulate  or  control  the  mode  of  carrying  on 
any  manufacture,  trade,  or  business,  or  the  management  thereof,  or  relative 
to  combinations  to  lower  the  rate  of  wages,  or  to  increase  or  alter  the 
hours  or  duration  of  the  time  of  working,  or  to  increase  the  quantity 
of  work,  or  to  regulate  or  control  the  mode  of  carrying  on  .  any  manu- 
facture, trade,  or  business,  or  the  management  thereof,  or  relative  to  fix 
ing  the  amount  of  the  wages  of  labour,  or  relative  to  the  obliging  work- 
men not  hired  to  enter  into  work,  and  every  enactment  enforcing  or  ex- 
tending the  application  of  any  of  the  said  several  enactments  so  repealed, 
shall,  notwithstanding  the  repeal  of  the  said  recited  act  of  the  last  session 
of  Parliament,  still  be  and  remain  repealed,  except  only  so  far  as  the  same 
or  any  of  them  may  have  repealed  any  former  act  or  enactment. 

III.  Offences  and  Penalty. — That  from  and  after  the  passing  of  this 
act,  if  any  person  shall  by  violence  to  the  person  or  property,  or  by  threats 
or  intimidation,  or  by  molesting  or  in  any  way  obstructing  another,  force 
or  endeavour  to  force  any  journeyman,  manufacturer,  workman,  or  other 
person  hired  or  employed  irt  any  manufacture,  trade  or  business,  to  depart 
from  his  hiring,  employment  or  work,  or  to  return  his  work  before  the  same 
shall  be  finished,  or  prevent  or  endeavour  to  prevent  any  journeyman,  manu- 

>  By  5  Geo.  IV.  c.  DC,  s.  1,  the  Acte  39  and  40  Geo.  111.  c.  lOT.,  and  41  Goo.  III.  c.  38  nro 
wholly  repealed. 
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facturer,  workman,  or  other  person  not  being  hired  or  employed  from  hiring 
himself  to,  or  from  accepting  work  or  employment  from  any  person  or  per- 
sons ;^  or  if  any  person  shall  use  or  employ  violence  to  the  person  or  pro- 
perty of  another,  or  threats  or  intimidation,  or  shall  molest  or  in  any  way 
obstruct  another  for  the  purpose  of  forcing  or  inducing  such  person  to  belong 
to  any  club  or  association,  or  to  contribute  to  any  common  fund,  or  to  pay 
any  fine  or  penalty,  or  on  account  of  his  not  belonging  to  any  particular 
club  or  association,  or  not  having  contributed  or  having  refused  to  contri- 
bute to  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of 
his  not  having  complied  or  of  his  refusing  to  comply  with  any  rules,  orders, 
resolutions,  or  regulations  made  to  obtain  an  advance  or  to  reduce  the  rate 
of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or  alter 
the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any  manufac- 
ture, trade,  or  business,  or  the  management  thereof;  or  if  any  person  shall 
by  violence  to  the  person  or  property  of  another,  or  by  threats  or  intimida- 
tion, or  by  molesting  or  in  any  way  obstructing  another,  force  or  endeavour 
to  force  any  manufacturer  or  person  carrying  on  any  trade  or  business,  to 
make  any  alteration  in  his  mode  of  regulating,  managing,  conducting  or 
carrying  on  such  manufacture,  trade,  or  business,  or  to  limit  the  number  of 
his  apprentices,  or  the  number  or  description  of  his  journeymen,  workmen, 
or  servants;  every  person  so  offending,  or  aiding,  abetting,  or  assisting 
therein,  being  convicted  thereof  in  manner  hereinafter  mentioned,  shall  be 
imprisoned  only,  or  shall  and  may  be  imprisoned  and  kept  to  hard  labour, 
for  any  time  not  exceeding  three  calendar  months. 

lY.  Exceptions. — That  this  act  shall  not  extend  to  subject  any  persons 
to  punishment,  who  shall  meet  together  for  the  sole  purpose  of  consulting 
upon  and  determining  the  rate  of  wages  or  prices,  which  the  persons  present 
at  such  meeting,  or  any  of  them,  shall  require  or  demand  for  his  or  their 
work,  or  the  hours  or  time  for  which  he  or  they  shall  work  in  any  manu- 
facture, trade,  or  business,  or  who  shall  enter  into  any  agreement,  verbal  or 
written,  among  themselves,  for  the  purpose  of  fixing  the  rate  of  wages  or 
prices  which  the  parties  entering  into  such  agreement,  or  any  of  them, 
shall  require  or  demand  for  his  or  their  work,  or  the  hours  of  time  for  which 
he  or  they  will  work,  in  any  manufacture,  trade,  or  business ;  and  that  per- 
sons so  meeting  for  the  purposes  aforesaid,  or  entering  into  any  such  agree- 
ment as  aforesaidj  shall  not  be  liable  to  any  prosecution  or  penalty  for  so 
doing ;  any  law  or  statute  to  the  contrary  notwithstanding. 

Y.  Exceptions. — ^That  this  act  shall  not  extend  to  subject  any  persons 
to  punishment  who  shall  meet  together  for  the  sole  purpose  of  consulting 
upon  and  determining  the  rate  of  wages  or  prices  which  the  persons  present 
at  such  meeting,  or  any  of  them,  shall  pay  to  his  or  their  journeymen,  work- 
men, or  servants,  for  their  work,  or  the  hours  or  time  of  working  in  any 
manufacture,  trade,  or  business,  or  who  shall  enter  into  any  agreement,  ver- 
bal or  written,  among  themselves,  for  the  purpose  of  fixing  the  rate  of  wages 
or  prices  which  the  parties  entering  into  such  agreement,  or  any  of  them, 
shall  pay  to  his  or  their  journeymen,  workmen,  or  servants,  for  their  work, 
or  the  hours  or  time  of  working  in  any  manufacture,  trade,  or  business ;  and 
that  persons  so  meeting  for  the  purposes  aforesaid,  on  entering  into  any  such 

1  A.  conviction  held  bad  for  Tagneness,  where  the  accused  was  found  ^ilty  of  "  forcing  A 
and  B,  or  one  or  other  of  them,  to  depart  from  their  or  his  work  as  colliers."  Per  Lofd 
Justice-General — "  It  is  quite  impossible  to  sustain  this  conviction,  owing  to  the  uncerlauitj 
which  appears  on  the  face  of  it  as  to  the  party  intimidated.'*  18th  Feb.  1843^  Sharp ;  1 
Broun,  521. 
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agreement  as  aforesaid,  shall  not  be  liable  to  any  prosecution  or  penalty  for 
BO  doing ;  any  law  or  statute  to  the  contrary  notwithstanding. 

VT.  Witnesses. — That  all  and  every  persons  and  person  who  shall  or 
may  offend  against  this  act,  shall  and  may,  equally  with  all  other  persons, 
be  called  upon  and  compelled  to  give  liis  or  her  testimony  and  evidence  as  a 
witness  or  witnesses  on  behalf  of  his  Majesty,  or  of  the  prosecutor  or  informer, 
upon  any  information  to  be  made  or  exhibited  under  this  act,  against  any 
other  person  not  being  such  witness  or  witnesses  as  aforesaid  ;  and  that  in 
all  such  cases  every  person  having  given  his  or  her  testimony  or  evidence  as 
aforesaid,  shall  be  and  is  hereby  indemnified  of,  from,  and  against  any  infor- 
mation to  be  laid,  or  prosecution  to  be  commenced  against  him  or  her,  for 
having  offended  in  the  matter  wherein  or  relative  to  which  he,  she,  or  they 
shall  have  given  testimony  or  evidence  as  aforesaid. 

VII.  Procedure. — And  for  the  more  eflfectually  enforcing  and  carrying 
into  execution  the  provisions  of  this  act ;  be  it  further  enacted.  That  on  com- 
plaint and  information  on  oath  before  any  one  or  more  justice  or  justices  of 
the  peace,^  of  any  offence  having  been  committed  against  this  act,  within 
his  or  their  respective  jurisdictions,  and  within  six  calendar  months  before 
such  complaint  or  information  shall  be  made,  such  justice  or  justices  are 
hereby  authorized  and  required  to  summon  the  person  or  persons  charged 
with  being  an  offender  or  offenders  against  this  act,  to  appear  before  any 
two  such  justices,  at  a  certain  time  or  place  to  be  specified  ;  and  if  any  per- 
son or  persons  so  summoned  shall  not  appear  according  to  such  summons, 
then  such  justices  (proof  on  oath  having  been  first  made  before  them  of  the 
dae  service  of  such  summons  upon  such  person  or  persons,  by  delivering  the 
same  to  him  or  them  personally,  or  leaving  the  same  at  his  or  their  usual 
place  of  abode,  provided  the  same  shall  be  so  left  twenty-four  hours  at  the 
least  before  the  time  which  shall  be  appointed  to  attend  the  said  justices 
upon  such  summons),  shall  make  and  issue  their  warrant  or  warrants  for  ap- 
prehending the  person  or  persons  so  summoned,  and  not  appearing  as  afore- 
said, and  bringing  him  or  them  before  such  justices ;  or  it  shall  be  lawful  for 
such  justices,  if  they  shall  think  fit,  without  issuing  any  previous  summons, 
and  instead  of  issuing  the  same,  upon  such  complaint  and  information  as 
aforesaid,  to  make  and  issue  their  warrant  or  warrants  for  apprehending  the 
person  or  persons  by  such  information  charged  to  have.offended  against  this 
act,  and  bringing  him  or  them  before  such  justices;^  and  upon  the  person 
or  persons  complained  against  appearing  upon  such  summons,  or  being 
brought  by  virtue  of  such  warrant  or  warrants  before  such  justices,  or  upon 
proof  on  oath  of  such  person  or  persons  absconding,  so  that  such  warrant  or 
warrants  cannot  be  executed,  then  such  justices  shall  and  they  are  hereby 
authorized  and  required  forthwith  to  make  inquiry  touching  the  matters  com- 
plained of,  and  to  examine  into  the  same  by  the  oath  or  oaths  of  any  one  or 
more  credible  person  or  persons  as  shall  be  requisite,  and  to  hear  and  deter- 
mine the  matter  of  every  such  complaint ;  and  upon  confession  by  the  party, 
or  proof  by  one  or  more  credible  witness  or  witnesses  upon  oath,  to  convict 

'  It  was  held  by  a  majority  of  the  court,  that  the  omission  of  a  date  to  the  complaint  occa- 
Bioned  a  nullity.  Per  Lord  Gillie^} — "  The  date  of  a  written  document  cannot  be  proved  by 
parole.  You  cannot  prove  perjury  where  there  is  no  date.  You  cannot  prove  the  negative 
of  a  thin^  which  happened  at  no  time  specified.  Neither  can  the  date  be  sunplied  by  the  sub- 
sequent deliverance  of  the  judge.'*  This  opinion  was  concurred  in  by  Loros  Mackenzie  and 
MoDcrieff.  Lord  Medwyn  held,  "  That  there  was  no  authority  by  which  summary  petitions 
required  to  be  dated;  and  the  forms  in  Mr  Tait's  book  have  no  dates."  Lord  Justice-Clerk 
concurred  in  this  opinion,  1835,  M'Leod;  13  Shaw,  1153. 

'  It  was  held  bad  that  a  warrant  to  apprehend  was  given  at  the  first,  subscribed  only  by  one 
justice,  1835,  MXeod ;  13  Shaw,  1153. 
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or  acquit  the  party  or  parties  against  whom  complaint  'shall  have  been  made 
as  aforesaid.^ 

VIII.  Witnesses. — ^That  it  shall  be  lawful  for  the  justices  of  the  peace 
before  whom  any  such  complaint  and  information  shall  be  made  as  aforesaid, 
and  they  are  hereby  authorized  and  required,  at  the  request  in  writing  of 
any  of  the  parties,  to  issue  his  or  their  suounons  to  any  witness  or  witnesses 
to  appear  and  give  evidence  before  such  justices,  at  the  time  and  place 
appointed  for  hearing  and  determining  such  complaint,  and  which  time  and 
place  shall  be  specified  in  such  summons ;  and  if  any  person  or  persons  so 
summoned  to  appear  as  a  witness  or  witnesses  as  aforesaid,  shall  not  appear 
before  such  justices,  at  the  time  and  place  specified  in  such  summons,  or  offer 
some  reasonable  excuse  for  the  default,  or  appearing  according  to  such  sum- 
mons, shall  not  submit  to  be  examined  as  a  witness  or  witnesses,  and  give 
his  or  their  evidence  before  such  justices,  touching  the  matter  of  such 
complaint,  then  and  in  every  such  case  it  shall  be  lawful  for  such  justices, 
and  they  are  hereby  authorized  (proof  on  oath,  in  the  case  of  any  person  not 
appearing  according  to  such  summons,  having  been  first  made  before  such 
justices  of  the  peace,  of  the  due  service  of  such  summons  on  every  such  per- 
son, by  delivering  the  same  to  him  or  her,  or  by  leaving  the  same  twenty- 
four  hours  before  the  time  appointed  for  such  person  to  appear  before  such 
justices,  at  the  usual  place  of  abode  of  such  person),  by  warrant  under  the 
hands  of  such  justices,  to  commit  such  person  or  persons  so  making  default 
in  appearing,  or  appearing  and  refusing  to  give  evidence,  to  some  prison 
within  the  jurisdiction  of  such  justices,  there  to  remain  without  bail  or  main- 
prize,  for  three  calendar  months,  or  until  such  person  or  persons  shall  submit 
to  be  examined  and  give  evidence  before  such  justices  as  aforesaid. 

IX.  Forms. — ^That  the  justices  before  whom  any  person  or  persons  shall 
be  convicted  of  any  offence  against  this  act,  or  by  whom  any  person  shall  be 
committed  to  prison  for  not  appearing  as  a  witness,  or  not  submitting  to  be 
examined,  shall  cause  all  such  convictions,  and  the  warrants  or  orders  for 
such  commitments,  to  be  drawn  up  in  the  form  or  to  the  effect  set  forth  in 
the  schedule  to  this  act  annexed.^ 

X.  Convictions. — ^That  the  justices  before  whom  any  such  conviction 
shall  be  had,  shall  cause  the  same  (drawn  up  in  the  form  or  to  the  effect 
hereinbefore  directed)  to  be  fairly  written  on  parchment,  and  transmitted  to 
the  next  general  sessions  or  general  quarter  sessions  of  the  peace  to  be 
holden  for  the  county,  riding,  division,  city,  liberty,  town,  or  place  wherein 
such  conviction  was  had,  to  be  filed  amongst  the  records  of  the  said  general 
sessions  or  general  quarter  sessions;  and  in  case  any  person  or  persons 
shall  appeal,  in  manner  hereinafter  mentioned,  from  the  judgment  of  the  said 
justices,  to  the  said  general  sessions  or  general  quarter  sessions,  the  justices 
in  such  general  sessions  or  general  quarter  sessions  are  hereby  required, 
upon  receiving  such  conviction,  to  proceed  to  the  hearing  and  determination 
of  the  matter  of  the  said  appeal,  according  to  the  directions  of  this  act. 

XI.  Proceedings  in  Scotland. — ^That  in  Scotland  all  prosecutions  under 
this  act  may  be  insisted  on  at  the  instance  of  the  public  prosecutor,'  and  may 

I  Held  that  the  sheriff  was  not  bound  to  reduce  the  evidence  to  writing ;  and  opinion  ex- 
pressed (by  Justice-Clerk  Bojle),  that  neither  were  the  justices  bound  to  do  so.  Two  days* 
mducife  was  held  sufficient — no  appeal  on  the  merits  lay  from  the  sheriff,  1837,  Knox ;  1 
Swinton,  517. 

*  It  was  held  irregular  to  commit  on  an  extract  by  the  clerk  (but  which  was  otherwise  in- 
formal); 1836,  M*Leod,  13  Shaw,  1163. 

*  Held  that  an  information  on  oath  is  not  necessary  where  the  fiscal  is  the  prosecutor ; 
1834,  Neil  v.  Fiscal  of  Stirlingshire.    Bell's  Sup.  to  Hume,  120. 
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be  jadged  of,  either  by  tivo  jttaticea  of  the  peace,  or  by  the  sheriff  of  the  count  j 
widiin  which  the  offence  maj  have  been  committed. 

XII.  Appeal. — ^That  if  any  person  convicted  of  any  offence  or  offences 
punishable  by  this  act,  shall  think  himself  or  herself  aggrieved  by  the  judg- 
ment of  such  justices,  before  whom  he  or  she  shall  have  been  convicted,  such 
perBon  shall  have  liberty  to  appeal  from  every  such  conviction  to  the  next 
court  of  general  sessions  or  general  quarter  sessions  of  the  peace  which 
shall  be  held  for  the  county,  riding,  division,  city,  liberty,  town  or  place 
wherein  such  offence  was  committed  ;  and  that  the  execution  of  every  judg- 
ment so  appealed  from  shall  be  suspended,  in  case  the  person  so  convicted 
shall  immediatelt/  ^  enter  into  recognizances  before  such  justices  (which  they 
are  hereby  authorized  and  required  to  take),  himself  in  the  penal  sum  of  ten 
pounds,  with  two  sufficient  sureties  in  the  penal  sum  of  ten  pounds  of  lawful 
money  of  Great  Britain,  upon  condition  to  prosecute  such  appeal  with  effect, 
and  to  be  forthcoming  to  abide  the  judgment  and  determination  of  the 
said  next  general  sessions  or  general  quarter  sessions,  and  to  pay  such 
costs  as  the  said  court  shall  award  on  such  occasion  ;  and  the  justices  in  the 
said  next  court  of  general  sessions  or  general  quarter  sessions  are  hereby 
anthorized  and  required  to  hear  and  determine  the  matter  of  the  said  appeal, 
and  to  award  such  costs  as  to  them  shall  appear  just  and  reasonable,  to  be 
paid  by  either  party,  which  decision  shall  be  final ;  and  if  upon  hearing  the 
said  appeal,  the  judgment  of  the  justices  before  whom  the  appellant  shall 
have  been  convicted  shall  be  affirmed,  such  appellant  shall  immediately  be 
committed  by  the  said  court*  to  the  common  gaol  or  house  of  correction 
without  bail  or  mainprize,  according  to  such  conviction,  and  for  the  space  of 
time  therein  mentioned. 

XIII.  Justices. — Provided  also,  and  be  it  further  enacted.  That  no 
jnsdce  of  the  peace,  being  also  a  master  in  the  particular  trade  or  manu- 
facture, in  or  concerning  which  any  offence  is  charged  to  have  been  com- 
mitted under  this  act,  shall  act  as  such  justice  under  this  act. 

SCUEDDLE   TO   WHICH   THIS   ACT   REFERS. 

Form  of  Conviction  and  Commitment, 

Be  it  remembered.  That  on  the  day  of  in  the  year 

of  his  Majesty's  reign,  and  in  the  year  of  our  Lord  A.  B.  is 

convicted  before  us  [naming  Hie  justices]  two  of  his  Majesty's  Justices  of  the 
Peace  for  the  county  [or  riding,  division,  city,  liberty,  town  or  place]  of 

of  having  [stating  the  offence"]  contrary  to  the  act  made 
in  the  sixth  year  of  the  reign  of  King  George  the  Fourth,  intituled  An  Act 
[here  set  forth  the  title  of  this  act]  ;  ^  and  we,  the  said  justices,  do  hereby  order 
and  adjudge  the  said  A,  D.  for  the  said  offence  to  be  committed  to  and  con- 
fined in  the  common  gaol  for  the  said  county  [or  riding,  division,  city, 
liberty,  town,  or  place]  for  the  space  of  or  to  be  committed 

*  A  conviotion  and  commitoient  took  place  on  Thursday,  and  no  notice  was  ^ven  of  appeal 
or  reco^izance  entered  into.  On  Saturday  the  party  was  ready  with  sureties  to  anpca),  but 
there  was  no  meetings  of  justices  until  the  Monday,  when  he  offered  to  appeal  anct  to  enter 
into  recognizances  with  sureties.  Held  too  late.  R.  v.  Aston,  19,  L.  I.  2:i6.  **  The  execu- 
tion of  the  judgment  appealed  from  is  to  be  suspended  if  the  person  committed  hnmediately 
enters  into  certain  recognizances  with  two  sureties,  and  this  provision  is  complied  with  and 
the  prisoner  Is  entitled  to  be  discharged  if  he  makes  his  application  to  have  the  recognizanci  s 
taken  promptly  and  expeditiously  after  the  conviction  ;  all  the  circumstances  of  the  particulur 
case  being  taken  into  consideration.'*    Sup.  to  Burns*  Justice  (29th  Edit.)  bv  Ed.  Wise  (ia';2). 

»  It  is  now  sufficient  to  cite  the  year  of  the  reign,  with  the  cliapter  and  section,  Hithout 
reciting  the  title;  13  Vict.  c.  21,  sec.  3  (1850). 
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to  the  house  of  correction  at  within  the  said  county 

[or  riding,  division,  city,  liberty,  town,  or  place],  there  to  be  kept  to  hard 
labour  for  the  space  of  .     Given  under  our  hands  the 

day  and  year  above  written. 

Form  of  Commitment  of  a  Person  summoned  as  a  Witness. 

Whereas  C,  D,  hath  been  duly  summoned  to  appear  and  give  evidence 
before  us  [naming  the  justices  who  issued  Vie  summons^  two  of  his  Majesty's 
justices  of  the  peace  for  the  county  [or  riding,  division,  city,  liberty,  town, 
or  place]]  of  on  this  day  of  at 

being  the  time  and  place  appointed  for  hearing  and  deter- 
mining the  eomplaint  made  by  [the  informer  and  prosecutor^  before  us,  against 
A,  B.  of  having  [stating  the  offence  as  laid  in  the  information"]  contrary  to  the  act 
made  in  the  sixth  year  of  the  reign  of  King  George  the  Fourth,  intituled 
An  Act  [here  insert  the  title  of  this  act"]  :  And  whereas  the  said  C.  D,  hath  not 
appeared  before  us,  at  the  time  and  place  aforesaid,  specified  for  that  purpose, 
or  offered  any  reasonable  excuse  for  his  [or  her]  default,  [or  And  whereas  the 
said  C,  D,  having  appeared  before  us,  at  the  time  and  place  aforesaid,  speci- 
fied for  that  purpose,  hath  not  submitted  to  be  examined  as  a  witness,  and 
give  his  [or  her]  evidence  before  us  touching  the  matter  of  the  said  complaint, 
but  hath  refused  so  to  do]  ;  therefore  we,  the  said  justices,  do  hereby  in  pur- 
suance of  the  said  statute  commit  the  said  C,  D,  to  the  ^describing  Vie  prison"] 
there  to  remain  without  bail  or  mainprize,  for  his  \_or  her]  contempt  aforesaid, 
for  three  calendar  months,  or  until  he  [or  she^  shall  submit  himself  []or  her- 
self] to  be  examined,  and  give  his  [or  her]  evidence  before  us,  touching  the 
matter  of  the  said  complaint,  or  shall  otherwise  be  discharged  by  due  course 
of  law :  And  you  the  [constable  or  other  peace-officer  or  officers  to  whom  the 
warrant  is  directed]  are  hereby  authorized  and  required  to  take  into  your 
custody  the  body  of  the  said  C.  D.  and  him  [or  her]  safely  to  convey  to  the 
said  prison,  and  him  [or  her]  there  to  deliver  to  the  gaoler  or  keeper  thereof, 
who  is  hereby  authorized  and  required  to  receive  into  his  custody  the  body 
of  the  said  C.  D,  and  him  [or  her]  safely  to  detain  and  keep,  pursuant  to 
this  commitment.     Given  under  our  hands,  this  day  of 

in  the  year  of  our  Lord. 

[This  commitment  to  be  directed  to  the  proper  peace-officer,  and  the  gaoler 
or  keeper  of  the  prison]. 

Note. — For  further  information  as  to  procedure,  see  article  **  Criminal  procedure," 
and  cases  there  cited  under  this  and  similar  statutes. 

COMEDIAN.     See  Playhouse. 

COMES — Earl,  anciently  with  territorial  jurisdiction.     Ersk.  B.  1,  T.  4,  S.  1. 

COMITAS ;  the  courtesy  between  nations,  whereby  effect  is  given  to  each  other's 
laws.  "  The  rulers  of  every  empire  from  comity  admit  that  the  laws  of  every  people 
in  force  within  its  own  limits  ought  to  have  the  same  force  everywhere  so  far  as  they 
do  not  prejudice  the  powers  or  rights  of  other  governments  or  of  their  citizens. 
Huberus,  B.  1,  T.  3,  S.  2.  "  The  onlv  principle  applicable  to  such  a  case  by  the 
law  of  England  is  that  the  validity  of  tfie  marriage  rights  must  be  tried  by  reference 
to  the  laws  of  the  country  where,  if  they  exist  at  all,  they  had  their  origin.  Having 
furnished  this  principle,  the  law  of  England  withdraws  altogether  and  leaves  the 
legal  question  to  the  exclusive  judgment  of  the  law  of  Scotland."  Per  Lord  Stowell 
in  Dalrymple,  2  Hag.  Con.,  R.  50.  The  foreign  law  is  matter  of  fact,  to  be  ascer- 
tained by  evidence  of  lawyers  on  oath  as  witnesses,  or  by  judicial  opinions Judge 

Story  on  Conflict  of  Laws,  p.  29. — Robertson  on  Succession,  p.  77. 

COMMENDAT OR.     Diu-ing  the  papacy,  the  person  who,  during  vacancy  in 
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benefices,  drew  the  firuits — the  appomtment  was  prohibited  by  1466,  c.  3,  for  a  longer 
term  than  six  months.    Ersk.  B.  1,  T.  1,  S.  4. 

COMMISSARIES.  These  were  originally  ecclesiastical  judges.  The  commis- 
saries of  Edinburgh  (four  in  nnmber)  were  first  appointed  bv  Queen  Mary,  8th 
Feb.  1563.  They  had  a  local  jurisdiction  over  the  three  Lotnians,  the  county  of 
Peebles,  and  part  of  Stirlingshire, — a  universal  jiu-isdiction  to  grant  confirmations  of 
persons  dying  abroad,  and  leaving  moveable  property  in  Scotland, — and  a  privative 
jurisdiction  in  declarators  of  marriage,  legitimacy  and  bastardy,  adherence  and 
diyoroe.  There  were  twentv-three  inferior  or  diocesan  commissaries  at  the  seats 
of  as  many  bishopricks.  These  had  jurisdiction  in  actions  of  aliment,  scandal,  and 
defamation — giving  up  tutorial  and  curatorial  inventories — sealing  repositories  of 
deceased  persons;  and  in  civil  cases  to  the  amount  of  L.40  Scots  (L.3, 6s.  8d.)  By  the 
Act  4  Qeo.  IV.  c.  97  (1823),  all  inferior  commissaries  were  abolished,  and  their 
jurisdiction  transferred  to  the  sherifis.  By  an  unfortunate  arrangement  the  clerkship 
18  continued  distinct,  occasioning  questions  of  jurisdiction  which  otherwise  would  not 
exist ;  21st  June  1831,  Turner.  The  three  Lotnians  were  excluded  from  the  last-cited 
act,  and  remained  attached  to  the  commissaries  of  Edinburgh.  But  this  court  was 
remodelled  by  the  Act  1  Will.  IV.  c.  69.  This  local  jurisdiction  was  given  to  the 
sheriffs  of  Haddington  and  Linlithgow,  and  the  Commissary  Court  of  Edinburgh 
was  thereafter  Umited  to  the  jurisdiction  given  the  sheri£&,  with  the  addition  of  con- 
firming  to  persons  dying  out  of  Scotland.  The  privative  jurisdiction  was  transferred 
to  the  Court  of  Session,  and  the  causes  are  enumerated  in  the  statute.  The  proofs 
in  these  cases  were  ordered  to  be  taken  by  the  commissaries  of  Edinburgh.  Amongst 
the  enumerated  causes  are  separations  a  mensa  et  thoro.  This  action  was  formerly 
considered  competent  before  the  inferior  commissaries  as  involving  no  question  of  the 
eonstitution  or  dissolution  of  marriage ;  and  the  expediency  of  confimng  the  juris- 
diction to  the  Supreme  Court  is  open  to  question. — See  Boyd's  Judicial  Proceedings 
(1779),  p.  88.  Finally  by  the  Act  6  and  7  Will.  IV.  the  Commissary  Court  of 
Edinburgh  was  abolished,  and  the  jurisdiction  transferred  to  the  Sheriff  of  Eklinburgh, 
who  now  confirms  to  succession  of  persons  dying  outwith  Scotland.  A  commission 
was  authorized  to  any  one  of  six  named  sherifis  to  take  proo&  in  consistorial  cases  in 
room  of  the  commissaries  of  Edinburgh. 

COMMISSION  TO  TAKE  EVIDENCE.    See  Act  and  Commi88ion.--~Proof. 

COMMISSION  OF  PEACE.    See  Justices, 

COMMISSIONER  TO  MANAGE  has  higher  powers  than  a  factor,  being 
generally  empowered  to  act  as  fully  as  the  party  granting  the  commission. 

COMMISSIONERS  OF  JUSTICIARY,  five  in  number,  and  with  the  Lord 
Justice-General  (an  office  now  combined  with  that  of  Lord  President  by  1  Will.  IV. 
c.  69),  and  the  Lord  Justice-Clerk,  form  the  High  Court  of  Justiciary — three  beinff 
a  quorum.  Two  are  assigned  for  each  circuit ;  but  one  is  authorized  to  proceed 
with  business.    See  Circuit. 

COMMISSIONERS  OF  SUPPLY  are  specially  named  in  the  land-tax  acts. 
Commissioners  of  supply  in  Scotland  are  e(juivalent  to  commissioners  of  land-tax 
in  England,  and  were  first  formally  established  by  the  Act  of  Convention  1667  ; 
enacted  by  1670,  c.  3.  The  valuation  of  1692  in  England  is  analogous  to  the  Scotch 
rained  rent  of  1667.  The  commissioners  had  power  to  levy  the  land-tax,  and  under 
the  Act  1681,  c.  3,  and  1698,  c.  10,  might  quarter  soldiers  on  defaulters  according 
to  the  amount  of  deficiency.  The  Act  1690  introduces  a  prescription  of  three  years, 
unless  diligence  has  been  done.  The  proportion  of  land-tax  in  Scotland  is  fixed 
at  L.47,954.  Magistrates  of  burghs  are  commissioners  within  burgh,  and  impose 
the  tax  by  stent-masters ;  1597,  c.  277;  1633,  c.  2,  and  1667  ;  16th  June  1769, 
Wilson  V.  Magistrates  of  Glasgow.  Commissioners  ^with  the  exception  of  official 
parties,  and  eldest  sons  of  qualified  persons)  must  have  in  property,  superiority, 
or  liferent  of  lands,  L.lOO  Scots  (L.8,  6s.  8d.)  of  valued  rent ;  and  if  not  quali- 
fied, they  are  liable  to  a  penalty  of  L.20  for  every  act,  though  they  be  named  in  the 
statute,  and  their  votes  are  not  counted.  And  the  act  of  such  commissioners  has 
been  considered  null ;  1761,  Sutherland,  M.  2436.  The  same  amount  of  valuation 
may  sustain  the  office  in  the  person  of  both  superior  and  vassal;  1766,  Gordon,  M. 
2444.  They  must  take  the  oaths  of  allegiance  and  abjuration,  and  also  subscribe 
the  assurance  before  acting,  under  the  like  penalty,  Act  1696,  c.  6.     Questions  have 
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arisen  as  to  what  is  a  legal  quorum.  TLe  Schoolmasters'  Acts  require  five.  The 
Court  of  Session  in  remitting  to  carry  through  valuations  have  also  required  five  as 
a  quorum.  But  in  practice,  ttao  subscribe  in  judicial  proceedings  for  dividing  valua- 
tions, but  this  practice  is  doubtful,  and  it  is  preferable  to  have  the  final  decree  of 
division  approved  of  at  one  of  the  stated  meetmgs  of  the  commissioners.  Commis- 
sioners of  supply  have  the  appointment  of  paroclual  schoolmasters  where  the  heritors 
of  any  parish  have  failed  in  making  such  election  ;  1696,  c.  26 ;  43  Geo.  III.  c.  54. 
They  are  authorized  to  name  a  convener  and  derk.  There  is  no  authority  in  the 
statutes  for  joint  conveners,  as  in  some  counties.  Where  there  is  no  convener,  the 
sheriff,  on  application  to  the  Court  of  Session,  will  be  authorized  to  convene  a  meet- 
ing ;  but  under  similar  circumstances,  any  commissioner  may  do  so ;  1767,  Pultney, 
M.  2444.  Where  the  day  appointed  for  the  ordinary  meeting  to  lay  on  the  land- 
tax  had  passed  without  a  meeting  being  held,  the  court  found  that  the  sheriff  had 
the  power  to  convene  the  commissioners  for  that  purpose;  1729,  Sinclair.  Other 
meetings  are  called  by  the  convener,  and  there  can  be  no  regular  meeting  except  by 
adjournment  to  a  day  certain  or  where  specially  called  to  such  day ;  1753,  Aber- 
crombie;  1753,  Sandy  side.  The  convener  may  on  requisition  call  a  meeting  for  a 
day  intervening  between  a  former  and  an  adjourned  meeting;  14th  Dec.  1756,  Sir 
Robert  Oordon.  At  one  time  they  had  the  nomination  of  collector  of  land-tax,  but 
this  is  now  vested  in  the  Treasury  by  5  and  6  Will.  IV.  c.  64.  They  have  jurisdic- 
tion in  dividing  valuations  on  sales  of  land,  and  this,  under  the  former  election  law, 
was  an  important  duty.  Their  judgments  are  subject  to  the  review  of  the  Court  of 
Session ;  1751,  Gordon ;  1757,  Malcom.  They  are  judges  in  cases  of  appeal  against 
charges  imder  the  assessed-tax  acts,  subject  to  the  review  of  the  Court  of  Exchequer, 
under  the  form  of  A  Case  stated.  "  All  powers,  duties,  and  Unctions  vested  in,  or 
exigible  from,  any  meeting  of  freeholders"  are  transferred  to  the  Commissioners  of 
Supply  by  2  and  3  Will.  IV.  c.  Q&.  Two  general  meetings  are  ordered  to  be  held 
each  year  of  the  commissioners  and  justices,  for  the  purpose  of  maintaining  the  high- 
ways not  turnpike ;— one  on  the  30th  day  of  April  or  first  lawful  day  thereafter,  and 
the  other  on  the  first  Tuesday  after  Michaelmas  (29th  September);  and  these 
general  meetings  may  be  adjourned  to  a  day  appointed  or  previously  called  by  the 
convener — three  in  Kinross,  dlackmannan,  and  Cromarty,  and  five  in  other  counties, 
form  a  quorum ;  5  Geo.  I.  c.  30 ;  11  Geo.  III.  c.  53 ;  4  Geo.  IV.  c.  49 ;  and  1  and 
2  Will.  IV.  c.  43.     See  Highways — Land-tax — Schoolmaster — Valuation. 

Note. — Doubts  have  been  expressed,  and  difficulties  experienced,  as  to  the  proper 
party  to  call  a  meeting  of  a  county  as  a  whole.  It  has  been  claimed  by,  or 
ascribed  to,  each  of  the  liOrd-Lieutenant,  convener,  and  sheriff.  The  former 
appears  to  have  the  power  only  to  call  together  the  lieutenancy — the  second 
the  commissioners  of  supply.  The  justices  and  heritors  appear  to  have  no 
proper  convener,  unless  that  the  former  have  a  stated  chairman.  The  sheriff 
IS  properly  a  judicial  officer.  Of  the  three,  perhaps  his  appointment  imder 
the  Crown  gives  his  power  in  this  respect  a  more  general  application,  espe- 
cially with  regard  to  the  justices  and  what  concerns  the  peace  of  the  county. 
In  some  counties  there  has  been  a  concurrence  of  these  functionaries  in  calling 
general  meetings.  ^ 

COMMISSIONERS  ON  BANKRUPT  ESTATES  are  three  in  number,  elected 
at  the  same  time  as  the  trustee.  Their  duties  are  defined  by  the  Sequestration 
Stetutes  2  and  3  Vict.  c.  41  (1839),  and  16  and  17  Vict.  c.  53  (1853).  They  must 
be  creditors,  or  mandatories  for  creditors.  Their  office  is  gratuitous,  and  they  do 
not  require  to  find  security. 

COMMITMENT  FOR  TRIAL.— An  important  duty  of  a  magistrate.  The 
accused  is  examined  once  or  oftener  upon  declaration,  and  a  precognition  taken 
of  witnesses,  who  may,  if  necessary,  be  examined  on  oath  ;  but  unless  in  the  case  of 
unwilling  witnesses  this  is  seldom  done.  The  magistrate  has  then  to  determine,  on 
the  whole,  whether  there  are  reasonable  grounds  to  commit  for  trial.  Bare  suspi- 
don  is  not  sufficient,  but  there  must  be  a  prima  facie  case  of  guilt.  Like  the  pre- 
sentation of  the  grand  jury  in  England,  the  warrant  proceeds  ex  parte,  without  the 
accused  being  heard  in  his  defence.  The  accused  may  be  at  the  first  committe<l 
**  for  further  examination"  during  which  time  the  precognition  is  taken.  It  is  not 
however  necessary  that  the  party  be  farther  examined.     Where  he  desires  to  make 
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further  statements,  an  opportunity  ought  to  be  afforded  him.  The  period  during 
which  he  maybe  so  detained,  is  not  authoritatiyely  fixed,  but  ought  never  to  exceed 
eight  days.  As  he  cannot  obtain  his  liberation  on  bail  until  committed  formally, 
and  all  intercourse  from  without,  even  of  a  law-agent,  may  be  denied  him,  to  pre- 
vent interference  with  the  course  of  justice,  the  shortest  possible  space  should 
intervene.  Sometimes  bail  is  at  once  taken,  of  consent,  without  any  commitment, 
hot  the  legality  of  this  has  been  questioned,  as  preventing  the  party  getting  free 
from  the  charge  by  the  process  of  running  letters  imder  the  Act  1701.  It  is  gene- 
nlly  and  better  arranged  by  a  letter  of  presentation  granted  b^  sureties  addressed 
to  the  fiscal  to  produce  the  party  on  a  certain  day  to  receive  his  commitment,  and 
when  be  can  find  bail  officially.  The  warrant  or  commitment  is  given  upon  a 
petition  or  information,  subscribed  by  the  fiscal,  or  by  a  private  party  entitled  to 
prosecute  for  the  particular  offence  with  the  fiscal's  concourse.  The  warrant  must 
oe  doled,  contain  the  name  of  the  party,  the  prison  to  which  committed,  and  the 
words  are  ''until  liberated  in  due  course  of  law"  The  offence  ought  also  to  be 
specifically  set  forth  in  the  warrant ;  but  as  it  always  ought  to  be,  and  generally  is, 
written  on  the  petition  wherein  the  special  facts  are  set  forth,  this,  in  that  case,  may 
be  unnecessary.  No  erasures  or  blanks  ought  to  occur  in  the  petition  or  warrant. 
Hie  accused  must,  on  commitment  for  trial,  be  served  with  a  copy  of  the  petition 
and  warrant  by  the  officer  committing,  or  the  keeper  of  the  prison.  Omission  or 
defect  of  any  of  these  requisites,  exposes  to  the  penalties  for  wrongous  imprison- 
ment by  the  Act  1701,  c.  6.  This  act  excepts  warrants  to  find  caution  for  good 
behaviour,  and  to  keep  the  peace.  The  Act  1701  is  suspended  in  seasons  of  political 
danger,  when  the  Habeas  Corpus  Act  of  England  suffers  a  similar  suspension.  2 
Hume,  84.  2  Alison,  151.  See  Wranffous  Imprisonment — Bail — Criminal  Pro- 
teeution. 

COMMITTEE  of  the  House  of  Commons  may,  on  a  scrutiny,  alter  the  register 
of  voters;  9  Geo.  IV.  c.  22;  2  and  3  Will.  IV.  c.  66,  s.  25. 

COMMIXTION  ;  the  legal  term  for  the  mixture  of  solids,  and  confusio  is  that 
for  the  mingling  of  liquids  belonging  to  different  owners.  If  the  parts  cannot  be 
separated,  such  as  in  wines  and  spirits,  the  property  becomes  that  of  the  party 
mixing,  subject  to  a  claim  for  value  to  the  other.  Where  divisible,  as  two  flocks  of 
sheep,  then  the  property  remains  as  before,  and  a  division  is  made.  Ersk.  B.  2, 
T.  1,  S.  17. 

COMMODATE  ;  a  gratuitous  loan,  where  the  article  lent  must  be  restored  in 
the  same  condition  as  lent.     See  Mutuum. 

COMMON  AGENT;  an  officer  appointed  in  processes  where  there  are  many 
claimants,  such  as  in  actions  of  ranking  and  sale,  locality  of  stipend,  and  multiple- 
poindings.  A  common  agent  cannot  purchase  property  he  brings  to  sale  ;  1793, 
York  Building  Company ;  Mor.  13367. 

COMMON  DEBTOR  ;  the  debtor  whose  effects  have  been  arrested  by  one 
or  more  creditors,  or  who  holds  a  fund  claimed  by  several  parties,  and  to  settle  the 
preferences  and  claims  to  which  he  or  any  claimant  may  in  bis  name  bring  an  action 
of  multiplepoinding.    Ersk.  B.  3,  T.  4,  S.  2. 

COMMON  GOOD ;  property  of  a  corporation  or  burgh.  Leases  for  more  than 
one  year  must  be  by  public  roup,  and  a^r  certain  advertisements ;  3  Geo.  IV.  c. 
91.     Ersk.  B.  2,  T.  4,  S.  9. 

COMMON  LAW,  in  its  proper  acceptation,  means  the  consuetudinary  or  cus- 
tomary law,  as  distinguished  from  statutory  law.     Ersk.  B.  1,  T.  1,  S.  28. 

COMMON  INTEREST  is  not  absolute  property,  but  an  interest  in  the  property 
of  another.  Such  is  the  common  interest  of  proprietors  of  floors  in  tenements,  in 
the  preservation  of  the  roofs  and  walls  thereof.  The  proprietor  of  a  ground  floor 
may  convert  it  into  shops,  if  not  dangerous  to  the  tenement ;  10th  March  1824, 
Denniston ;  10th  March  1825,  Murray.  In  like  manner,  the  proprietor  of  an  upper 
storey  or  tenement  can  make  operations  thereon  provided  his  operations  **  are  not 
attended  with  danger  or  reasonable  apprehension  of  danger,  or  increase  of  servitude, 
or  burden,  or  it^jury  otherwise  to  the  property  of  the  under  storey  ;"  22d  Dec.  1853, 
Urquhart.  But  where  there  is  danger,  the  subject  is  ordered  to  be  restored  ;  10th 
Mardi  1826»  M'Naur. 

COMMON  PROPERTY  belongs  to  two  or  more  proprietors  pro  inditfiso,  or 
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undiyided.  The  consent  of  all  is  necessary  for  its  management  and  sale.  One  maj 
sell  his  own  undivided  right  or  share,  and  it  may  be  adjudged  by  creditors.  Any 
one  proprietor  may  prevent  extraordinary  acts,  but  not  necessary  repairs.  Herit- 
age, where  divisible,  may  be  divided  imder  a  brieve  of  division  directed  to  the 
sheriff,  and  moveables  by  an  action  before  him  {communi  dimdundo  ctctio  of  the 
civil  law).  Where  not  the  proper  subject  of  division,  such  as  a  factory  or  a  ship,  the 
owners  may  be  compelled  to  sell  or  buy  at  a  fixed  price,  or  concur  in  the  sale  of  the 
whole;  1782,  Milligan,  Mor.  2486;  4th  Feb.  1837,  Bryden.  A  partner  is  entitled 
to  have  company  property  brought  to  sale,  and  is  not  bound  to  fix  a  value  at  which 
he  would  buy  or  sell ;  26th  Nov.  1835,  Stewart.  A  part  owner  of  a  ship  can  sue 
for  his  share  of  damage  ;  26th  Nov.  1850,  Lawson.  A  creditor  of  a  part  owner  of 
a  ship  having  arrested  her,  the  court  loosed  the  arrestment  on  caution  to  the 
extent  of  the  share;  17th  Dec.  1853,  Malcom.  The  right  to  claim  a  share  of 
mutual  gable,  passes  without  any  special  conveyance  thereof;  2d  June  1846,  Hunter; 
Ersk.  B.  3,  T.  3,  S.  56.     Bell's  Prin.,  1072. 

COMMONTY — ^is  where  the  soil  belongs  to  several  parties,  burdened  with  ser- 
vitudes of  pasturage,  feal  and  divot,  and  similar  privileges,  held  pro  inditnso.  The 
Act  1695,  c.  38,  renders  all  such  (with  the  exception  of.  those  belonging  to  the 
Grown  and  to  royal  burghs ;  1809,  Sandilands)  divisible  according  to  the  valued 
rents  of  the  principal  lands  enjoying  the  servitude.  This  is  accomplished  hj  an 
action  of  division  before  the  Court  of  Session,  who  issues  a  commission  to  qualified 

Earties  to  take  proof  of  possession  and  value,  and  to  make  a  suitable  division.  Each 
eritor  gets  his  portion  next  his  own  property  lands.  K  mosses  cannot  be  con- 
veniently divided,  they  remain  common,  with  free  ishand  entry  thereto.  Where 
there  is  only  one  proprietor  burdened  with  the  servitudes,  it  is  not  a  case  within  the 
Statute,  1740  Sir  Robert  Stewart ;  31st  May  1810,  Gall.  K  the  words  m  the 
titles  are,  **  with  parts,  pertinents,  and  common  pasturage,**  or  ^^  pasturage  with  cattU 
and  privilege  of  commonty,*'  it  is  a  mere  servitude ;  but  where  the  words,  "  toith 
parts,  pendicles,  and  pertinents,"  or  "  mosses,  commonties,  parts,  pendicles,  and  per- 
tinents, or  **  udth  the  commontv,"  it  is  a  right  of  property,  and  therefore  common 
property,  and  not  commonty,  if  there  be  no  servitudes  besides.  Where  the  right  in 
a  muir  had  been  fixed  as  property  in  one,  and  servitude  in  another,  no  possession  of 
the  latter  could  confer  on  him  a  right  of  property ;  25th  Jan.  1831,  Fife's  Trustees. 
Where  lands  and  pertinents  were  described  as  within  a  certain  parish,  the  proprietor 
was  found  not  entitled  to  claim  property  in  another  parish ;  25th  Nov.  1823,  He^ 
bum.  The  common  is  first  divided  amongst  the  proprietors  according  to  their 
valued  rents,  and  then  the  portions  are  subdivided  amongst  those  holding  the  servi- 
tades  applicable  to  each,  according  to  the  number  of  cattle  in  use  to  be  pastured 
thereon ;  1772,  Maitland ;  Mor.  2485.  Formerly  the  proprietor  had  a  fourth  as  a 
bonus,  in  addition  to  his  own  proper  share ;  but  now  he  gets  only  the  surplus,  after 
satisfying  the  servitudes.  Where  an  heritor  has  improved  a  portion  of  the  com- 
monty next  his  property,  it  is  to  be  allotted  him  at  its  improved  value ;  14th  Jan. 
1814,  Rinloch.  A  party  is  not  entitled  to  the  part  over  which  his  servitude  extends, 
but  to  a  part  corresponding  to  its  value ;  5th  Dec.  1823,  M'Kenzie.  Ersk.  B.  3,  T. 
3,  S.  66. 

COMMUNIS  ERROR.  Where  an  erroneous  practice  has  prevailed,  and  been 
relied  on  as  correct,  the  Court  of  Session  has  been  in  use  to  sustain  the  practice 
for  time  bygone,  and  pass  an  act  of  sedenmt  to  correct  the  practice  in  future.  Act 
of  Sederunt,  17th  Jan.  1756.  But  no  erroneous  local  practice,  however  long 
its  standing,  can  set  aside  the  common  law  of  the  land;  7th  July  1837,  Russel. 

COMPARATIO  LITERARUM;  the  comparison  of  handwriting,  as  secondary 
evidence  to  prove  the  truth  or  falsehood  of  writings.  Engravers  were  in  use  to  be 
had  recourse  to  in  this  department  of  evidence ;  but  recently  the  value  of  such 
testimony  has  been  doubted.     Ersk.  B.  4,  T.  4,  S.  71. 

The  law  was  well  illustrated  in  the  jury  case  of  Melville  v.  Crichton,  21st  March 
1820  (2  Murray,  277),  being  an  action  of  damages  founded  on  an  anonymous 
letter  sent  to  Lady  Mary  Lindsay  Crawfurd.  The  principles  are  so  fully  illustrated 
by  two  eminent  judges,  as  to  deserve  to  be  recorded  at  length. 

Lord  Chief  Commissioner  (Adam). — <*  It  is  of  infinite  consequence  that  this 
point  should  be  properly  settled ;  and  in  this  case  it  is  a  matter  of  considerable 
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difficulty.  I  hope  a  case  may  soon  occur,  where,  without  inconvenience  to  the 
parties,  a  decision  in  the  last  resort  may  be  obtained.  In  this  country  the  question 
occurs  much  ofLener  than  in  England  ;  and  I  wish  we  had  a  fixed  rule  from  which 
we  could  not  deviate.  In  England,  the  plaintiff  must  give  prima  facie  evidence  to 
entitle  him  to  proceed  with  his  case ;  but  here  so  many  things  are  taken  as  judg- 
ments, and  held  correct  till  the  contrary  is  proved,  that  it  is  difficult  to  apply  the 
Erinciples  adopted  in  the  one  country,  to  cases  occurring  in  the  other.  To  me, 
owever,  it  appears  a  rule  of  right  reason,  that  the  best  evidence  should  be  pro- 
duced. What  then  is  the  best  evidence  in  the  matter  of  handwriting  ?  In  the 
law  of  Scotland  there  is  a  clear  distinction  between  proof  of  handwriting,  compara- 
Uone  lUerarum,  and  proof  by  a  person  who  has  seen  the  party  write,  or  who,  for  a 
period  of  time,  has  corresponded  with  him.  The  person  in  the  last-mentioned  way 
nas  his  mind  framed  to  know  the  general  appearance  of  the  writing ;  and  when 
called  as  a  witness,  he  is  not  to  speak  as  a  person  comparing  two  sheets  of  paper, 
but  to  say,  from  his  general  knowledge  of  the  handwriting,  whether  the  paper  shown 
to  him  is  written  by  that  person.  It  is  not  necessary  to  read  a  word  of  the  paper : 
the  general  appearance  is  recognized,  just  as  a  person  recognizes  an  acquaintance, 
without  looking  at  any  particular  feature  of  his  face.  There  is  a  general  impres- 
sion made  on  the  human  mind,  corresponding  to  the  similar  traces  made  on  the 
paper  by  a  pen  in  the  hand  of  the  same  individual.  The  witness  does  not  speak 
nrom  a  comparison  made  at  the  time,  as  by  laying  two  sheets  of  paper  together, 
and  saying  whether  the  words,  letters,  etc.,  resemble;  but  he  speaks  from  the  im- 
pression made  on  his  mind  by  the  appearance  of  the  writing  shown  to  him,  com- 
pared with  what  he  previously  knew,  and  retains  in  his  mind.  This  is  the  highest 
species  of  evidence  of  handwriting ;  and,  when  the  party  is  well  acquainted  with  the 
handwriting,  never  errs.  There  is  no  objection  to  a  proof  by  persons  of  skill,  that 
a  writqug  is  in  a  feigned  hand  ;  but  if  the  person  is  not  acquamted  with  the  hand- 
writing of  the  party,  the  question  arises  whether  he  may  go  a  step  farther,  and, 
merely  by  comparing  it  with  another  writing,  prove  them  to  have  been  written  by 
the  same  individual.  In  England  this  would  not  be  competent ;  but  I  do  not  say 
the  same  rule  holds  here,  or  that  it  would  not  be  competent  at  some  stages.  I 
mention  the  law  of  England,  not  as  wishing  to  establish  it  here,  but  as  illustratins^ 
what  I  think  should  be  done  in  this  case.  In  the  Ecclesiastical  Courts  in  England, 
proof  by  comparison  would  be  competent ;  but  not  where  a  jury  is  to  judge;  and 
Lord  Eldon,  m  one  instance,  puts  the  case  of  a  jury  who  cannot  read.  This  illus- 
trates what  1  think  ought  to  be  done  here.  The  pursuer  ought  to  bring  the  best 
evidence — that  of  persons  who  know  the  defender's  handwriting.  I  state  this,  not 
because  it  is  the  law  of  England,  but  as  illustrating  the  principle ;  and  after  the 
best  evidence  is  given,  the  question  would  arise,  Whether  we  ought  to  receive  the 
evidence  now  offered  ?  If  they  proved  that  the  best  evidence  could  not  be  got  (as 
was  done  in  the  case  of  Hepburn  and  Cowan),  then  what  is  now  offered,  being  evi- 
dence by  the  law  of  Scotland,  might  be  called.'' 

Lord  Gillies. — "  I  perfectly  concur  in  every  one  of  the  observations  made. 
There  is  the  same  rule  with  us  as  in  England,  that  the  best  evidence  must  be 
brought ;  and  though  we  may  have  known  it  violated,  still,  as  to  the  rule,  there  is 
no  doubt.  The  rule  is,  that  the  best  possible  evidence  must  be  brought,  and  that 
secondary  evidence  is  not  receivable,  when  the  best  is  to  be  had.  I  trust  the  re- 
verse of  this  is  not  the  rule  of  any  law,  and  especially  of  the  law  of  Scotland.  The 
best  possible  evidence  of  handwriting  is  calling  a  person  who  saw  the  document 
written,  but  this  seldom  can  be  had  ;  and  as  to  this,  the  rule  is  dispensed  with,  as 
it  is  known  it  cannot  be  given.  The  next  best  evidence  is  that  of  persons  who 
know  the  handwriting,  either  by  having  seen  him  write,  or  having  corresponded 
with  him.  The  nature  of  the  inquiry  is  very  well  illustrated  by  examination  of  the 
human  countenance.  Mr  Lizars  may  be  better  able  to  detect  minute  similarities 
or  dissimilarities  in  the  writings,  but  the  writing  is  not  an  acquaintance.  The 
evidence  of  those  who  know  the  handwriting,  though  it  ultimately  resolves  into  a 
comparison,  is  something  quite  different  from  comparing  two  sheets  of  writing :  it 
is  not  a  comparison  at  the  particular  time,  but  a  comparison  of  the  writing  with  the 
general  knowledge  possessed  of  the  handwriting.  If  a  person  has  1000  pages  of 
writing,  and  is  called  on  to  speak  from  a  comparison  with  these,  the  case  might  be 
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different ;  but  here  there  is  no  such  case.  The  defender  is  a  gentleman  who  must 
have  written  a  great  deal,  and  a  few  letters  only  are  produced.  Witnesses  may 
yet  be  brought  who  are  acquainted  with  his  handwriting  ;  and  I  should  conceive 
that  though  at  present  it  may  be  necessary  to  admit  this  evidence  as  competent  by 
the  law  of  Scotland,  yet,  that  unless  the  piu^uer  brings  other  evidence,  it  will  not 
be  sufficient.  There  may,  however,  be  other  facts  proved  which  must  go  to  the 
jury ;  such  as,  proof  to  show  that  the  letter  came  from  him." 

A  similar  rule  was  followed  in  a  subsequent  jury  trial  as  to  subscription  of  a  bill 
of  exchange  ;  16th  July  1822,  Halliday,  3  Mur.  121.  See  17th  July  1823,  Cooper, 
3  Mur.  361 ;  9th  Jan.  1828,  Wilson's  Trustees,  4  Mur.  398.  Where  a  remit  of 
consent  was  made  to  engravers,  who  reported  that  a  subscription  to  a  bill  of  ex- 
change was  genuine,  a  proof  was  refused  to  the  challenger ;  lith  June  1834,  Grant. 
In  the  case  29th  February  1844,  TumbuU  (as  to  the  validity  of  a  holograph  testa- 
ment), the  court  rejected  the  opinion  of  engravers,  and  decided  to  the  contrary. 
Lord  President  (Boyle)  remarked— "  We  have  the  opinion  of  a  set  of  engravers ; 
but  I  must  make  the  observation  here  that  I  have  repeatedly  made  on  other  oc- 
casions, that  I  think  little  importance  should  be  attached  to  the  testimony  of  en- 
gravers."    See  26th  June  1850,  Anderson  ;  1  Hume^  164-441. 

COMPEARANCE,  the  appearance  of  a  party  in  an  action  by  himself,  or  some 
one  authorized  duly  for  him.  If  no  appearance  be  made,  the  decree  is  one  in  ab- 
sence, or  by  default,  subject  to  be  opened  up,  and  the  party  may  be  reponed  against 
it  before  implement,  on  payment  of  costs,  unless  under  special  statutes  which  other- 
wise provide.  Mere  appearance  in  a  civil  cause,  without  stating  a  defence,  or 
otherwise  being  heard,  is  still  a  decree  in  absence ;  1672,  c.  16,  s.  19.  After  defence, 
it  is  one  in  forOy  and  forms  res  judicata,  barring  another  action  upon  the  same 
claim.  Compearance  in  civil  causes  in  sheriff  courts  is  now  made  by  notice  lodged 
with  the  clerk  under  the  Act  16  and  17  Vict.  c.  80,  s.  3  (1853).  Sheriff  M'Laurin's 
Form  of  Process,  p.  179. 

COMPENSATION  (Set-off,  in  England) ;  the  concourse  of  debit  and  credit 
which  compensate  each  other  to  the  extent  they  coincide.  It  was  not  allowed  to  be 
stated  in  the  way  of  a  defence  until  the  Act  1592,  c.  141,  which  declares,  ^  that  ony 
debt,  de  liquido  ad  liquidum,  instantly  verified  by  writ  or  oath  of  the  party  before 
the  giving  of  decreet  be  admitted  by  all  judges  of  this  realm  by  way  of  exception, 
but  not  after  the  giving  thereof  in  the  suspension  or  reduction  thereof."  It  does 
not  operate  by  force  of  law,  but  must  be  pled,  so  that  a  party  may  recover  a  sum 
on  a  decree,  though  he  be  due  as  much  or  more  to  the  debtor  in  the  decree,  but 
not  pled  or  constituted.  From  the  time  of  concourse,  interest  to  the  extent  ceases 
to  run  :  1756,  Campbell,  Mor.  A  p.     The  requisites  to  compensation  are, — 

1.  Parties  must  be  debtor  and  creditor  in  their  oum  right ;  13th  November  1823, 
Campbell ;  22d  December  1825,  Hay.  So  a  tutor  cannot  compensate  his  own  debt 
by  one  due  his  ward ;  but  an  executor  becomes  identical  with  the  deceased,  so  as  to 
admit  compensation  between  his  own  and  the  debts  of  the  deceased. 

2.  Parties  must  be  debtors  and  creditors  at  the  same  time  ;  so,  if  before  the  con- 
course one  had  assigned  his  debt,  compensation  cannot  be  pled  against  the  assignee. 

3.  The  debts  must  be  of  the  same  kind ;  hence  money  cannot  be  compensated  by 
effects ;  1664,  Tulliallan,  Mor.  2659. 

4.  The  debts  must  he  both  past  due.  So  a  debt  due  at  present  cannot  be  com- 
pensated by  one  due  payable  on  a  condition,  or  at  a  future  period.  But  in  case  of 
the  bankruptcy  of  one  of  the  parties,  compensation  or  retention,  may  be  pled  against 
the  esUte;  1736,  M-Laren,  Mor.  2646 ;  5th  July  1810,  Auld. 

5.  The  debts  ought  to  he  both  constituted.  A  debt  liquid  and  constituted,  cannot 
be  met  by  an  illiquid  claim;  1626,  Campbell,  Mor.  2565;  24th  Nov.  1818,  Lillie;  24th 
May  1821,  Edwards  ;  23d  Dec.  1825,  Pillans  and  Co.  But  in  an  action  to  consti- 
tute  a  claim,  though  admitted,  a  counter-claim  denied  will  be  permitted  to  be  proved, 
so  as  to  compensate  the  claim  sued  for,  if  the  proof  be  instant,  such  as  by  wnting  or 
oath;  1711,  Ross,  Mor.  2668;  otherwise  consignation  may  be  required  of  the  ori- 
ginal debt,  or  other  security  for  its  payment,  failing  the  counter-claim  being  sustained. 
If  the  claim  sued  for  is  denied,  and  requires  probation,  that  alternatively  pled  in  com- 
pensation may  be  also  admitted  to  proof. 

6.  A  depositary  cannot  set  up  compensation  against  the  depositor;  1781,  Camp- 
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biell,  Mor.  2665  ;  nor  where  there  is  a  specific  appropriation,  as  with  bankers ;  1699, 
Douglas,  Mor.  2624. 

7.  Nor  is  it  allowed  where  a  debt  is  acquired  with  the  intention  to  found  the  plea, 
and  which  may  affect  the  rights  and  preferences  of  third  parties  ;  4th  June  1 829, 
Finlayson.  It  does  not  interrupt  prescription;  1763,  Baih'c,  Mor.  2680;  and  a  pre- 
scribed debt  cannot  be  pled  against  an  unprescribcd  one,  unless  accompanied  with 
reference  to  oath  ;  1773,  Clark,  Mor.  26G4. 

8.  Compensation  cannot  be  pled  after  a  decree  inforo  in  suspension  or  reduction 
(Act  1592,  c.  141)  ;  but  if  pled  and  repelled,  it  may  be  pled  again  in  the  process  of 
review,  or  against  a  decree  in  absence  ;  1747,  A.  v.  B.,  Mor.  2624. 

9.  The  claim  of  compensation,  whatever  be  its  amount  as  substantiated,  can  only 
entitle  the  defender  to  absolvitor  to  that  extent,  and  he  can  have  no  decree  for  any 
surplus  after  meeting  the  pursuer's  claim.  In  such  case  a  counter-action  must  be 
brought  for  the  claim,  either  for  the  whole  (if  the  original  claim  be  wholly  denied), 
or  such  part  thereof  us  is  over,  after  satisfying  as  much  of  the  original  claim  as  may 
be  admitted  or  sustained  ;  22d  May  1832,  Dun. 

10.  The  pursuer  may  meet  the  defender's  counter-claim  by  recompensationy  plead- 
ing another  claim  not  included  in  the  original  action  ;  but  for  which,  in  this  shape, 
no  decree  can  be  given.  All  the  rules  which  apply  to  compensation  are  equally 
applicable  to  recompensation. 

Note — Sometimes  the  rights  of  compensation,  retention,  lien,  pledge,  and  hypo- 
thec, are  confounded.     1st,  Compensation  or  set  off  operates  as  payment  or 
extinction  of  the  mutual  debts  to  equal  extent.     2d,  Retention  is  the  right  to 
retain  a  debt  or  subject  until  relieved  of  another  debt  or  engagement  for 
which  the  party  pleading  is  liable.     It  is  either  general  on  all  subjects,  or 
special  on  a  particular  contract  or  subiect.     3d,  Lien  applies  more  specially 
to  the  security  of  writers,  as  also  to  the  right  to  hold  a  particular  subject 
until  paid  for  charges  disbursed  thereon,  and  differs  from,  4th,  Pledge,  inas- 
much as  lien  exists  by  the  operation  of  the  law  and  pledge  only  by  paction. 
5th,  Hypotlicc  entitles  the  party  to  follow  and  recover  the  subject  until  satis- 
fied of  bis  claim.     Such  is  the  claim  of  landlords,  and  the  name  is  therefore 
inappropriately  applied  to  the  lien  or  retention  by  a  writer  over  his  client's 
writings,  which  is  lost  by  delivery. 
COMPENSATIO  INJURIARUM.     In  actions  of  damages  for  assault  or  defa- 
mation,  it  is  competent,  admitting  or  denying  the  charge,  to  plead  an  injury  of  the 
same  kind  done  the  defender  by  the  pursuer.     If  a  part  of  the  same  matter  on  which 
the  pursuer's  charge  is  founded,  compensation  may  be  thus  pled  to  absolve  entirely 
or  to  mitigate.     But  where  it  is  another  matter  of  a  different  kind,  or  of  the  same 
kind  at  a  different  time,  whether  before  or  after  that  which  forms  the  ground  of  the 
first  action,  it  must  form  the  ground  of  separate  action,  and  if  found  proved,  should 
be  separately  estimated  by  the  judge  or  jury.     But  both  issues  should  be  tried  by 
the  same  jury.     So  settled  by  a  maj(»rity  of  the  whole  court;  8th  March  1850, 
Tullis.     See  10th  Dec.  1823,  Gilchrist. 

COMPETENT  AND  OMITTED.  Where  a  defender  could  have  set  up  de- 
fences and  pleas,  but  did  not,  he  cannot  be  heard  thereon  in  a  suspension  or  reduc- 
tion of  the  decree  (1672,  c.  16,  s.  19).  But  a  decree  in  foro,  even  of  the  Court  of 
Session,  may  be  set  aside  on  es-sewfia/ nullities,  and  perhaps  on  the  discovery  of  new 
^cts  not  previously  known.  The  rule  of  "  competent  and  omitted"  does  not  foreclose 
a  minor.  Preliminary  objections  to  the  form  of  action  and  citation  must  be  taken  at 
the  outset,  otherwise  they  cannot  be  heard  afterwards.  If  there  be  an  essential 
error,  the  objection  may  be  -taken  in  a  suspension.  No  new  facts  can  be  brought 
forward  after  a  record  is  closed,  with  the  exception,  1st,  of  facts  emerging  or  occur- 
ring afl^r  the  closure  ;  and  2d,  of  facts  existing  before,  but  not  coming  to  the  parties' 
knowledge  until  after  (res  noviicr  venieiis  ad  notitiam).  These  last  must  be  allowed 
with  great  caution,  and  behove  to  be  shown  not  to  have  been  within  reach  of  proper 
inquiry  and  investigation.  The  record  is  not  closed  in  inferior  courts  upon  pleas  in 
law,  but  on  matter  of  fact,  so  that  new  pleas  founded  on  the  facts  within  the  record 
may  be  stated  any  time  before  judgment.  If  expenses  have  been  occasioned  by  the 
delay,  these  must  be  awarded  against  the  party  causing  them.  Additional  averments 
may  be  made  after  advocation.     M'Glashan  (3d  Ed.,  1854),  323. 
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COMPETITION ;  where  several  parties  contest  for  the  same  fund,  or  to  partici- 
pate therein.  Real  rights  depend  on  the  priority  of  regbtration— />^.fona/  rights, 
on  that  of  completed  diligence  (prior  in  tempore  potior  in  jure).  Competitions  in 
bankruptcy  are  regulated  by  the  Bankrupt  and  Sequestration  Statutes,  1696 ;  54 
Geo.  III.  c.  137;  2  and  3  Vict.  c.  41  ;  16  and  17  Vict.  c.  63  (1863). 

COMPOSITION  is  offered  by  an  insolvent  or  bankrupt  for  a  discharge  of  his 
debts.  It  is  either  extrajudicial  or  judicial.  In  the  former,  there  is  the  implied 
condition,  that  all  the  creditors  concur  therein,  and  that  all  are  dealt  with  equality. 
The  composition-contract  requires  a  stamp  ;  but  it  may  be  completed  by  facts  and 
circumstances  (rebus  ipsis  et  factis) — such  as  by  acceptance  of  composition-bills, 
taking  dividends,  and  granting  receipts.  No  creditor  is  bound  to  accept  a  composi- 
tion, or  less  than  his  full  debt  with  interest.  But  under  the  Bankrupt  Acts  this  is 
made  compulsory  by  a  certain  defined  majority ;  1st,  at  the  meeting  for  election  of 
trustee,  if  sanctioned  by  a  majority  in  numbery  and  nine-tenths  in  value,  of  creditors 
present  at  that  and  the  subsequent  meeting  called  to  decide  on  the  offer  ;  2d,  at  the 
meeting  after  the  bankrupt's  examination,  or  any  subsequent  meeting  called  for  the 
purpose,  if  sanctioned  by  a  majority  in  number,  and  four-fifths  in  value,  of  creditors 
present  at  the  two  consecutive  meetings.  3d,  If  the  offer  is  rejected,  or  becomes  in- 
effectual, a  new  offer  must  be  approved  of  in  writing,  by  nine-tenths  in  number  and 
value  of  all  the  creditors  ranked  on  the  estate.  But,  4th,  The  bankrupt  may  be  dis- 
charged without  composition  after  six  months  from  the  date  of  the  sequestration,  with 
the  consent  of  a  majority  in  number,  and  four-fifths  in  value,  of  the  creditors  who 
have  produced  oaths — after  ttoelve  m^mths  with  consent  of  a  majority  in  number,  and 
two-tnirds  in  value — after  eighteen  months  with  consent  of  a  majority  in  number 
and  value,  and  after  two  years  without  any  consents ;  but  creditors  may  appear  and 
object;  2  and  3  Vict.  c.  41 ;  16  and  17  Vict.  c.  63  (1863). 

COMPOSITION  TO  SUPERIOR ;  the  sum  paid  to  the  superior  for  an  entry, 
as  a  vassal,  by  a  purchaser  or  singular  successor.  Where  it  is  fixed  in  the  charter, 
it  is  called  a  taxed  entry :  where  not  so  fixed,  a  year's  rent  is  exigible ;  1469,  c.  37 ; 
1669,  c.  18 ;  1681,  c.  17.  Under  the  old  law  a  superior  was  not  bound  to  enter  a 
singular  successor  on  any  terms ;  but  these  statutes  compelled  him  to  enter  acyudgers, 
and  purchasers  at  judicial  sales,  on  payment  of  a  year's  rent.  To  obtain  this  benefit, 
volimtary  purchasers  were  in  use  to  obtain  a  simidate  bond,  and  thereon  adjudge. 
The  Act  20  Geo.  II.  c.  60  (1746)  gave  purchasers  the  right  to  force  an  entry,  on 
payment  of  such  fees  as  the  superior  was  by  law  entitled  to  receive.  The  rules  for 
nxmg  the  amount  arc, — 1.  A  year's  rent  of  land,  less  feu-duty,  public  burdens,  and 
such  other  burdens  as  had  been  consented  to  by  the  superior.  2.  The  same  principle 
with  house  property,  with  the  further  deduction  of  a  sum  for  repairs ;  14th  Feb. 
1776,  Aitchison.  3.  In  sub-feus,  at  a  fair  return,  the  feu-duty  is  held  the  rent ;  6th 
June  1816,  Heriot's  Hospital.  The  heir  pays  double  the  feu-duty  for  an  entry,  un- 
less otherwise  provided  for.  The  superior  was  only  bound  to  enter  by  resignation ; 
but  he  is  now  compelled  to  do  so  by  confirmation  by  Act  10  and  11  Vict.  c.  48,  s.  6 
(1847).  A  superior  is  not  bound  to  enter  an  incorporation  as  vassals;  17th  Jan. 
1815,  Hill. 

COMPREHENDING  ACTS.  The  statutes  so  called  gave  power  to  commis- 
doners  of  supply  to  take  up  all  idle,  loose,  and  vagabond  persons  who  had  not  wives 

or  children,  and  cause  them  serve  as  soldiers.     The  leading  acts  of  this  class  were 

1663,  c.  16;  1696, c.  33;  1696, c.  23;  18 Geo. III.;  19 Geo.  III. c.  10.  These sUtutea 
are  now  superseded  by  the  lifdlitia  Acts.  The  Court  of  Session  in  one  case  refused 
to  interfere,  holding  the  jurisdiction  of  the  commissioners  to  be  final ;  9th  Aug. 
1778,  Foote  and  Marshall  v.  Major  Stuart  (Fac.  Col.)  But  in  a  subsequent  case^ 
where  the  alle^tion  was  that  the  person  taken  was  above  the  age  ana  below  the 
standard  of  height  required  for  the  service,  the  court  passed  a  bul  of  suspension; 
26th  June  1779,  Patillo  v.  Sir  Wm.  Maxwell.  See  to  same  effect,  16th  Dec.  1807, 
Duke  of  Buccleuch. 

COMPOUND  INTEREST  is  not  allowed,  unless  under  an  express  bargain  or  spedal 
statute.  The  principal  sum  and  interest  in  denunciations  on  homings  are  accumu- 
lated into  a  principal  bearing  interest,  1621,  c.  20.  It  is  provided  by  the  Personal 
Diligence  Act,  1  and  2  Vict,  c  114,  sects.  6  and  10  (1838),  that  the  same  effect  shall 
follow  on  the  registration  of  expired  charges  in  register  of  homings,  either  at  Edin- 
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burgh  or  in  sheriflf  books.  Under  appeals  to  the  House  of  Lords,  compound  interest 
ma?  be  given;  48  Geo.  III.  c.  161,  s.  19. 

COMPROMISE,  in  Scotland,  means  a  compounding  and  settling  of  claims  by 
the  parties  themselves.    In  England,  it  means  a  reference  to  arbiters. 

COMPURGATOR.  Andentlj,  a  party  swearing  to  facts  had  his  neighbours  to 
swear  to  his  credibility,  who  were  called  compurgators.  In  England,  evidence  of 
opinion  is  taken  as  to  the  general  credit  of  a  witness.  In  Scotland,  this  must  be 
founded  on  special  facts. 

COMPUTATION  OF  TIME. 

1.  Where  reckoned  in  years,  the  period  is  counted  from  the  same  day  in  one  year 
to  the  corresponding  day  in  another. 

2.  Where  year  and  day  is  required,  the  running  of  any  part  of  a  day  is  sufficient. 
Dies  inceptus  pro  completo  habetur ;  25th  Feb.  1680,  Waddel,  Mor.  3465. 

3.  In  counting  days,  the  reckoning  is  from  midnight  to  midnight,  so  the  day  from 
which  the  term  runs  is  not  counted,  e.g.,  ten  days  from  the  first  of  the  month  is  the 
eleventh,  but  the  term  is  completed  on  any  part  of  that  day ;  so  the  days  are  reckoned 
exclusively  of  the  first,  but  including  the  last,  unless  it  be  Sunday  ;  14th  Dec.  1813, 
Wood  and  Co. 

4.  Where  six  days*  notice  was  required,  a  notice  given  on  the  20th,  of  an  applica- 
tion to  be  made  on  the  25th,  was  held  not  sufficient ;  The  King  v.  Justices  of  Ciun- 
berland,  4  N.  and  M.,  378. 

5.  Where  the  reckoning  is  from  the  day  a  thing  is  done,  that  day  is  included  ;  so 
if  a  month's  notice  is  required  the  month  begins  with  the  day  of  notice ;  Castle  v. 
Burdett,  3  T.  R.  623.  But  if  a  matter  must  be  done  within  a  month,  next  and  im- 
mediately after  a  certain  day,  that  day  is  excluded ;  Watson  v.  Deans,  2  Camp.  294. 

6.  Month  in  a  statute  means  lunar,  unless  calendar  be  added  ;  Lacon  v.  Hooper, 
6  T.  R.  224. 

7.  In  reckoning /r<;<?  or  clear  daj/s,  both  the  first  and  last  days  are  omitted,  and  the 
number  of  days  must  exist  between.  A  citation  of  six  free  days  given  on  the  first 
of  a  month,  makes  the  diet  the  eighth.     See  Scott's  Manual  of  Time. 

CONCEALMENT  OF  PREGNANCY.  By  Act  1690,  c.  21,  to  conceal  preg- 
nancy, where  the  child  was  found  dead  or  amissing,  was  made  a  capital  offence. 
Frequent  capital  convictions  were  obtained  under  this  statute,  and  one  in  the  case  of 
a  married  woman  was  carried  into  execution,  1724,  Margaret  Dickson.  The  Act 
49  Geo.  III.  c.  14  (1809)  repealed  the  Act  1690,  and  enacted,  that  the  woman  who 
shall  conceal  her  being  with  child  during  the  whole  period  of  her  pregnancy,  and 
shall  not  call  for,  or  make  use  of  help  or  assistance  in  the  birth,  or  if  the  child  be 
found  dead  or  amissing,  "  shall  be  imprisoned  for  a  period  not  exceeding  two  years." 
Acknowledgment  at  or  even  after  birth  of  the  living  child  will  avoid  the  offence,  as 
will  also  proof  of  premature  laboiu*  occasioning  the  death.  The  child  must  be  found 
dead  or  amissing.  Disclosure  to  one  person,  and  that  even  the  father,  will  bar  a 
conviction  ;  1  Hume,  296  ;  1  Alison,  1 63.  This  crime  does  not  require  in  the  in- 
dictment the  statutory  addition  of  art  and  part;  5th  Nov.  1841,  Punton  (Bell's 
Notes  to  Hume,  81).     The  crime  is  bailable. 

CONCOURSE  OF  ACTIONS.  Only  one  civil  suit  can  be  maintained  on  the 
tame  grounds  of  action.  The  same  offence  may  be  prosecuted  both  criminally  for 
punishment,  and  civilly  for  reparation  or  damages.  But  the  same  offence  cannot  be 
prosecuted  both  under  statute  and  at  common  law,  though  it  may  be  so  alter- 
natively. 

CONCOURSE  OF  PUBLIC  PROSECUTOR.  A  private  party  may  prosecute 
for  th^punishment  of  an  offence  perpetrated  against  himself,  and  for  which  the  public 
prosecutor  may  refuse  to  prosecute  at  the  public  expense  ;  but  the  concourse  of  the 
public  prosecutor  is  necessary,  and  it  cannot  be  refused ;  or  if  refused,  the  case 
might  proceed  at  the  instance  of  the  private  party.  Concourse  is  distinguished  from 
Instance.  In  the  former  case  the  public  prosecutor  merely  concurs  or  consents, 
whilst  in  the  latter  case  he  is  also  a  principal  party  prosecuting  for  the  public  in- 
terest. So  where  the  fiscal  only  concurred  in  an  action  for  assault  at  the  instance  of 
a  road  clerk,  the  court  quashed  the  conviction  ;  17th  Feb.  1809,  Wingate ;  2  Hume, 
119 ;  2  Alison,  99.     See  Criminal  Procedure.  .  i.     * 

CONDESCENDENCE  is  a  paper  containing  averment  of  facts,  without  argu- 


164  CON 

tnent  or  inference,  answering  to  the  Declaration  in  the  English  form  of  special 
pleading,  or  to  a  Bill  in  Chancery. 

1^^,  Each  separate  averment  ought  to  form  a  distinct  article,  progressively  nmn- 
bered,  and  arranged,  if  possible,  in  the  order  of  time. 

2d,  The  articles  of  averment  ought  not  to  be  too  comprehensive,  containing  several 
distinct  facts,  though  relating  to  the  same  substantive  matter,  nor,  on  the  other  hand, 
ought  averments  of  the  same  substantive  fact  to  be  split  down  into  a  multiplicity  of 
articles. 

Note. — It  will  be  found  important  to  state  each  distinct  fact  separately,  and  not 
in  connection  with  each  other.     Thus  in  cases  of  filiation  and  aliment  of  a 
bastard,  it  is  sometimes  averred  *'  that  the  pursuer  brought  forth  a  child  on  a 
certain  day,  of  which  the  defender  is  the  father*'    The  denial  of  this  compre- 
hends both  the  birth  and  the  paternity.     The  pursuer,  thus  misled,  may 
neglect  evidence  of  the  birth,  supposing  it  not  denied.     This  has  repeatedly 
occurred  in  practice.     Further  proof  was  allowed  by  the  Inner  Uouse  in  such 
a  case  ;  26th  Jan.  1839,  Lindsay. 
Sd,  The  averment  of  fact  ought  to  be  sufficiently  explicit^  but  not  to  contain  a 
minute  statement  of  particulars,  which  is  to  aver  evidence  of  fact  rather  than  mere 
fact  itself. 

4thf  There  ought  to  be  no  blanks  where  there  is  uncertainty  as  to  time,  place,  or 
amount,  the  nearest  point  ought  to  be  taken,  qualified  with  the  word  **  about." 

5thy  Writings,  especially  when  lengthy,  ought  to  be  specially  referred  to,  and  not 
quoted  at  length. 
6thy  All  argument,  inference  from  facts,  and  legal  pleas,  ought  to  be  avoided. 
7thy  Appended  to  the  averments  there  ought  to  be  pleas  in  law  arising  from  the 
facts  averred — not  mere  truisms,  such  as  "  the  debt  being  due,  the  pursuer  ought  to 
have  decree,"  but  distinctly  applicable  to  the  case  averred.  Reference  to  legal 
authorities  by  the  titles,  without  quotation,  is  of  great  importance. 

Sthf  In  answering,  each  averment  ought  to  be  admitted  or  denied,  or  partially  so, 
distinctly  stating  how  much  of  each.  No  distinct  counter-averments  ought  to  be 
added  to  an  answer,  but  any  explanation  of  fact  not  argumentative  may  be  given. 
Where  a  fact  is  obviously  not  within  the  knowledge  of  the  party  making  answer,  and 
not  admitted,  the  words  ought  to  be,  "  not  known,  and  therefore  not  admitted,"  But 
if  it  ought  clearly  to  be  within  his  knowledge,  he  must  be  held  as  admitting  the  fact ; 
17th  Jan.  1832,  Drysdale  ;  19th  Dec.  1840,  Ellis;  23d  Nov.  1842,  Mitchell.  It  is 
incompetent  to  add  '*  irrelevant  "  to  an  answer  of  fact,  that  being  of  the  nature  of  a 
plea  in  law. 

9thy  Distinct  counter-averments  ought  to  be  appended  so  as  to  obtain  distinct  an- 
swers— a  matter  of  no  small  importance.  Such  answers  cannot  be  compelled  where 
averments  are  mingled  up  with  answers  to  averments.  With  or  without  such  sepa- 
rate statements,  the  respondent  should  add  the  pleas  in  law  on  which  he  relies,  in 
similar  style  to  those  of  the  pursuer. 

lOM,  If  a  separate  statement  of  ficts  is  added  by  the  respondent,  the  pursuer  falls 
to  meet  them  in  the  same  way  as  his  own  were  met.  Averments  or  explanations 
incorporated  in  the  articles  of  the  answers,  and  put  on  the  margin  of  the  correspond- 
ing articles  of  averment,  should  be  authenticated  by  the  initials  of  the  judge — all  on 
the  same  paper. 

Lastltf,  A  meeting  should  be  had  with  the  judge  or  justice  of  peace  clerk,  and  any 
new  avennents  or  pleas  put  on  and  met,  and  alterations  or  additions  made,  as  also 
all  writings  founded  on  put  in.  The  record  should  be  then  closed.  The  words  of 
style  are,  "  Record  Closed,"  subscribed  by  the  judge. 

Note. — Although  there  is  no  act  of  sederunt  applicable  to  procedure  in  the 
courts  of  the  justices,  in  all  cases  at  common  law,  and  not  under  specifld  sta- 
tutes, the  form  of  procedure  in  the  sheriif  courts  should  be  followed  as  closely 
as  possible ;  and  for  this  purpose  M'Glashan's  Form  of  Process  (third  edition, 
March  1864),  and  M*Laurin's  Sheriff  Court  Practice  (second  edition),  wiU  be 
foimd  valuable  guides.  See  also  introduction  to  6th  volume  of  Murray's 
Jury  Reports,  See  Averment. 
CONDICTIO  INDEBITI  is  an  action  borrowed  from  the  Roman  law,  to  compel 
repayment  of  a  sum  paid  in  error,  either  of  fact  or  law ;  1733,  Stirling,  Mor.  2930; 
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1778,  Carrick,  Mor.  2931.  Where  there  is  a  natural  obligation,  though  not  in  law, 
the  payment  cannot  be  recalled ;  nor  where  made  in  the  Knowledge  that  there  was 
no  debt,  in  which  case  it  would  be  held  as  a  donation.  So  too  with  a  sum  paid  to 
compromise  a  claim  which  may  afterwards  turn  out  to  have  been  whoUy  unfounded, 
it  cannot  be  redemanded.  In  the  case  7th  Dec.  1830,  Sinclair,  the  House  of  Lords, 
reversing  the  decision  of  the  Court  of  Session,  held  that  "when  a  person  pays  money 
under  a  mistake  he  has  no  right  to  recover  that  money  unless  when  it  was  under  a 
mistake  in  point  of  fact.  If  he  pays  by  mistake,  in  point  of  law,  there  was  at  one 
time  a  little  doubt  in  Westminster  HaU,  but  it  is  now  settled  that  he  has  no  right 
to  recover  it  back."  See  to  same  effect  17th  Sept.  1831,  Dixons,  in  House  of  Lords. 
See  19th  Nov.  1851,  Young.  In  the  case  17th  Feb.  1864,  Dickson,  the  Lord  Pre- 
sident, with  the  approbation  of  the  court,  observed  :  "I  do  not  know  that  it  is 
finally  decided  that  in  no  case,  and  under  no  circumstances,  can  error,  in  point  of 
law,  be  held  as  a  ground  for  Condictio  indebiti.**  See  BelPs  Prin.  331-637.  Profes- 
sor More's  Note  to  Stair,  p.  49;  15th  Feb.  1831,  Com.  of  Sup.  for  Linlithgowshire. 

CONDITIO  SI  SINE  LIBERIS  DECESSERIT— a  rule  borrowed  from  the 
Roman  law.  Where  a  person  gifts  ])roperty  to  a  stranger,  and  a  child  is  thereafter 
bom  to  him,  the  grant  is  read  as  made  under  the  condition  that  the  granter  should 
himself  die  childless.  86  too  where  a  destination  is  made  to  children  or  grand- 
children, whom  failing  to  strangers,  if  the  children  so  called  in  the  first  instance 
have  children,  they  exclude  the  strangers.'  The  presumption  of  this  condition  will 
be  excluded  by  contrary  words  or  presumptions  to  be  gathered  from  the  construc- 
tion of  the  deed  taken  as  a  whole.  Ersk.  B.  3,  T.  8,  S.  46 ;  1738,  Magistrates  of 
Montrose,  Mor.  6398  ;  1758,  Yule,  M.  6400  ;  30th  Nov.  1826,  Glendinning;  9th 
July  1834,  Mowbray  (affirmed  on  appeal). 

CONDITIONAL  INSTITUTE,  lie  who  takes  up  a  destination  of  property 
is  called  the  institute^  and  he  who  is  next  called  as  successor  to  him,  the  substitute. 
A  series  of  parties  may  be  called  in  succession,  failing  those  previously  named,  and 
who  are  conditional  institutes.  The  taking  by  any  one  in  life  at  the  testator's 
death  voids  the  right  of  the  subsequent  institutes,  and  opens  the  succession  to  that 
party's  heirs,  or  to  the  substitutes,  if  such  be  named.  If  all  the  institutes  predecease 
the  opening  of  the  succession,  then  the  substitutes,  if  any,  succeed  ;  and  if  not,  then 
the  heirs  of  the  last  named  institute,  if  not  otherwise  provided  for.  Bell's  Prin., 
1745  ;  Sandford  on  Succession,  vol.  i.  p.  397. 

CONDITIONAL  OBLIGATION  has  no  force  until  the  specified  condition  exist 
or  be  purified;  29th  June  1825,  Moncrieff.  1.  Obligations  and  legacies  payable  if 
a  party  be  in  life  at  a  certain  time,  fall  by  his  death  before  the  day  named  ;  1st  July 
1814,  Grindlay.  2.  Where  payment  is  i)08tponed  to  a  day  which  must  happen, 
though  uncertain  when  (such  as  the  day  of  a  party's  death),  the  condition  is  good, 
and  the  payment  is  merely  suspended.  3.  Conditions  impossible  in  fact,  or  contrary 
to  law  and  good  morals,  void  an  obligation  ;  and  in  legacies,  the  condition  founded 
on  such  is  held  as  not  existing ;  1705,  Hamilton,  M.  9471 ;  3d  June  1823,  Hamilton ; 
Ersk.  B.  3,  T.  1,  S.  6. 

CONDONATION  ;  in  the  law  of  divorce  means  a  remission  or  pardon  of  a  con- 
jugal offence. 

CONFESSION.     See  Criminal  Prosecution. 

CONFIDENT  PERSON— under  the  Act  1621,  c.  18.  See  Conjunct  and  Confix 
dent. 

CONFIDENTIALITY.  Correspondence  and  communications  between  an  agent 
and  client  can  never  be  received  in  evidence  against  the  client ;  being  held  as  given 
imder  the  seal  of  confidence.  The  privilege  of  the  agent  is  that  of  the  client, 
therefore  the  former  cannot  waive  it,  contrary  to  the  client's  wish.  Neither  can 
the  agent  plead  it  against  his  client.  It  follows  that  the  agent  is  bound  to  produce 
all  writings  which  the  client  himself  would  be  bound  to  produce ;  8th  March  1863, 
M'Cowan. 

CONFIRMATION.  A  charter  whereby  the  superior  confirms  the  vassal's  title, 
and  raises  an  alternative  holding  from  base  to  public.  The  superior  is  now  bound, 
contrary  to  the  former  law,  to  give  entry  by  confirmation ;  10  and  11  Vict.  c.  48, 
s.  6  (1847).     Ersk.  B.  2,  T.  7,  S.  14. 

CONFIRMATION  OF  EXECUTORS— the  mode  whereby  a  title  to  moveable 
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succession  is  completed.     It  is  not  necessary  where  actual  possession  has  been 
obtained,  or  where  moveables  have  been  specially  assigned;    1690,  c.  26.     It  is 
not  necessary  for  children  in  order  to  recover  their  legitim,  or  for  the  widow  to 
obtain  her  jus  relictoe.     Confirmation  is  expede  before  the  sheriff,  as  commissary,  in 
the  county  of  the  princi{>al  domicile  of  the  deceased,  or  where  he  prindpallv  dwelt 
for  forty  days   berore  his   death.    Where   resident   and   dying   abroad,   leaving 
ezecutry  in  Scotland,  the  confirmation  must  be  expede  before  the  sheriff  com- 
missary of  Edinburgh,  and  the  law  of  the  domicile  regulates  the  rule  of  succession ; 
10th  Feb.  1852,  Hastings.     The  executor  nominated  by  testament  is  exempt  from 
finding  caution  (4  Geo.  IV.  c.  98).     The  act  in  that  case  is  called  a  confirmation 
of  a  testameiU  testamentary ,  and  proceeds  at  once  on  production  of  the  testament 
or  deed  containing  the  nomination.     Where  there  is  no  testament,  the  nomination 
proceeds  on  an  edict  published  on  an  inducise  of  nine  firee  days  at  the  door  of  the 
church  of  the  parish  within  which  the  deceased  had  his  principal  domicile.    By 
some  authorities,  and  according  to  the  practice  in  several  counties,  publication  at 
the  market-cross  of  the  head  burgh  of  the  county  is  added  to  that  at  the  parish 
church.     Caution  is  necessary  to  hold  count  and  reckoning  with  all  having  interest ; 
but  the  amount  of  the  caution  may  be  restricted  by  the  commissary.     This  con- 
firmation is  termed  a  Testament  Dative.     In  either  case,  a  full  inventory,  on  oath, 
of  the  whole  moveable  succession  must  be  given  up  and  recorded,  and  a  corre- 
sponding stamp-duty  paid ;  and  penalties  under  the  stamp  laws  are  exigible  for 
failure.     Eiks  or  additions  to  the  inventory  may  be  made  on  further  discovery  of 
moveables.     Confirmation  as  executor-creditor,  which  is  of  the  nature  of  diligence 
against  the  moveables  of  a  deceased  debtor,  must  be  preceded  by  advertisement  in 
the  Edinburgh   Gazette  ;   4  Geo.  lY.  c.  98.     A  nomination  or  appointment  as 
executor  entitles  the  person  named  to  sue  for,  receive,  and  discharge  debts ;  but 
confirmation  is  necessary  to  enforce  their  recovery,  so  that  decrees  are  given  in  such 
cases,  superseding  extract  until  confirmation  be  produced.     Until  recently,  confir- 
mation was  necessary  (with  the  above-mentioned  exceptions)  to  vest  the  suc- 
cession in  the  executor;   but  under  the  statute  above  cited,  survivorship  vests 
the  right  of  succession  ;   5th  March  1835,  Greig ;    3d  March  1837,  Frith.     Bee 
Commissaries.     Executor. 

CONFISCATION  is  forfeitiu-e  or  escheat  of  moveables  to  the  Crown  in  cases  of 
crime.     1  Hume,  606. 

CONFUSIO  OR  CONFUSION  extinguishes  obligations  where  the  debit  and 
credit  meet  in  the  same  person.  See  Compensatioih.  But,  1.  A  cautioner  suc- 
ceeding to  a  debt  for  which  he  was  cautioner  cancels  the  cautionary,  but  the 
primary  obligation  remains.  2.  A  creditor  in  a  moveable  debt  succeeding  to  the 
debtor's  heritage,  has  claim  against  the  debtor's  executry,  and  vice  versa,  Ersk. 
B.  3,  T.  4,  S.  23. 

CONJUNCTION  OF  PROCESSES  —  CONTINGENCY.  Where  two  or 
more  actions  between  the  same  parties,  or  between  other  parties  regarding  the 
same  subject,  are  before  the  same  court,  they  may,  where  expedient,  be  conjoined, 
80  as  to  save  the  expense  of  separate  procedure,  that  one  record  may  embrace, 
and  one  judgment  fully  exhaust  the  several  causes;  6th  Feb.  1836,  Kerr.  Some- 
times it  may  be  more  expedient  to  delay  the  decision  in  one  case  until  a  leading 
one  be  decided,  the  judgment  in  which,  when  applied,  may  be  decisive  of  the  other ; 
6th  June  1849,  Thomson.  It  is  a  question  for  the  exercise  of  a  sound  discretion, 
so  that  advantage  may  be  obtained  by  all,  without  injury  to  any,  by  the  conjunction. 
**  Where  two  or  more  processes  are  so  connected  that  the  circumstances  of  the  one 
are  likely  to  throw  light  upon  the  rest)  the  first  is  called  the  leading  one,  and  those 
subsequently  brought  into  court  may  be  remitted  to  it  ob  continaentiam ; "  Ivory's 
Ibrm  of  Process,  See  M*Laurin*s  Sheriff' Court  Practice,  second  edition,  vol.  ii.  p. 
390. 

CONJUNCT  AND  CONFIDENT.  The  Act  1621,  c.  18,  is  an  important  sta- 
tute in  our  bankrupt  law.  It  declares  to  be  null  all  alienations  by  a  debtor  to  any 
coi\junct  and  confident  person  without  true,  just,  and  necessary  causes,  and  without 

i'ust  price  reaUy  paid,  if  made  after  contracting  lawful  debts.     Conjunct  persons  are 
leld  to  include  parents  and  children,  brothers  and  sisters,  fathers  and  sons-in-law, 
brothers  and  sisters-in-law,  uncles  and  aunts,  and  the  mother  of  an  illegitimate 
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child  to  the  fiither  thereof;  l7ih  Feb.  1814,  Balkntyne.  But  not  to  extend  to  uncle 
and  nq>hew  by  affinity ;  1712,  Elibank,  Mor.  12569.  Nor  to  husband  of  wife's  sister; 
24th  Feb.  1826,  M'Gowan.  Nor  to  cousins-german ;  8th  June  1714,  M<Dowal. 
C(m^defU  persons  are  held  to  include  partners  in  trade,  servants,  fi&ctors,  and  confi- 
dential men  of  business.  But  not  trustees  named  by  a  father  to  his  children ;  23d 
Jan.  1835,  Young.  The  statute  1621,  c.  18,  reaches  all  ^atuitous  deeds,  and  a 
mixed  one  to  the  extent  that  it  is  gratuitous.  The  deed  is  presumed  gratuitous, 
though  it  sets  forth  onerosity ;  and  it  rests  with  the  grantee  to  prove  onerosity. 
After  the  lapse  of  forty  years,  the  presimiption  of  non-onerosity  is  removed ;  1749, 
EUiot,  Mor.  905.  A  payment  in  money  does  not  fall  within  the  statute ;  9th  Dec. 
1808,  Broadfoot ;  nor  antenuptial  contracts;  but  provisions,  when  n\ade  to  children, 
are  only  good  so  far  as  payable  in  the  father's  lifetime;  so  also  postnuptial  contracts, 
where  the  provisions  do  not  exceed  a  reasonable  aliment.  Deeds  granted  in  fi^fil- 
ment  of  prior  obligations,  and  cautionary  obligations,  are  not  struck  at  by  the 
statute.  There  must  be  insolvency  at  the  date  of  the  transaction ;  but  the  gratui- 
tous alienation  may  be  computed  in  the  estimate.  Prior  creditors  alone  have  the 
benefit  of  the  act ;  but  it  is  sufficient  that  their  claims  be  contracted,  though  not 
constituted.  Onerous  and  bona  fide  acquirers  of  the  right  are  protected  from  the 
operation  of  the  statute.  A  second  clause  of  the  statute  protects  creditors  who 
have  begun  diligence  from  CTatuitous  alienations  to  any  party  whatever.  The  deed 
or  transactions  declared  nuU  by  the  statute  can  only  be  set  aside  by  action  of  reduc- 
tion in  the  Court  of  Session,  and  not  by  mere  exception,  or  by  way  of  defence  ; 
Burton  on  Bankruptcy,  vol.  ii. 

CONJUNCTLY  AND  SEVERALLY— 5tw<7u/i  in  solidum.  Any  of  the  parties 
80  bound  may,  at  the  pleasure  of  the  creditor,  be  called  on  to  pay  the  whole,  or  his 
share,  of  the  obligation ;  Bell's  Principles,  s.  51. 

CONJUNCT  RIGHTS.  1.  Husband  and  Wi/e.  Where  a  right  is  Ukep  to 
them  **  in  conjunct  fee  and  liferent,  and  their  heirs,  or  heirs  of  their  hodtfi*  the 
husband  is  sole  fiar,  and  the  wife  has  a  mere  liferent,  so  his  heirs  take  exclusively. 
Where  the  subject  has  come  from  the  wife  or  her  relations,  then  the  rule  is  reversed. 
Where  a  right  is  taken  to  spouses,  and  "  thje  survivor  and  their  heirs,"  on  the  hus- 
band predeceasing,  the  fee  will  be  in  the  wife  and  her  heirs,  though  not  the  heirs  of 
the  marriage ;  so  her  son  by  a  first  marriage  would  take  before  the  children  of  the 
second ;  or  a  son  of  a  subsequent  marriage  would  cut  out  daughters  by  the  first, 
unless  otherwise  provided.  A  conveyance  to  a  husband  and  wife  "in  conjunct  fee 
and  liferent,  for  her  liferent  use  all^arly,  and  to  the  heirs  and  assignees  of  the 
husband  in  fee,"  confers  no  higher  right  on  the  wife  than  a  liferent  consequent  on 
her  survivorship,  and,  therefore,  she  has  no  right  to  resist  a  removing  proceeding  on 
a  conveyance  by  her  husband  alone ;  21st  June  1848,  Gordon. 

2.  Parents  and  Children.  Where  the  right  is  to  a  father  in  liferent,  and  to  his 
children  nascituHs  (to  be  born)  in  fee,  the  father  has  the  fee,  and  the  cliildren  only 
a  hope  of  succession  (apes  successionis),  which  he  or  his  creditors  may  defeat ;  25th 
Nov.  1735,  Frog's  Creditors,  Mor.  4262.  But  where  the  children  are  named,  then 
the  children  have  the  fee,  though  given  by  the  father  gratuitously ;  28th  Jan.  1812, 
M'Intosh.  Ajgain,  where  a  right  is  taken  to  the  father  "  for  his  liferent  use  aUenarly^ 
and  to  his  diildren  nascituris  in  fee,"  the  father's  right  is  limited  to  a  mere  fiduciary 
or  trust-fee  for  his  children,  which  his  creditors  cannot  disturb.  Such  is  the  potency 
of  the  Scotch  word  allenarly  ;  26th  Nov.  1801,  Watherstone. 

3.  Between  Strangers.  Where  the  right  is  "  in  conjunct  fee  and  liferent,  and 
their  heirs,"  they  are  equal  fiars  :  on  the  death  of  one,  the  other  has  the  liferent  of 
the  whole  ;  and  on  the  survivor's  death,  the  property  divides  between  the  heirs  of 
each.  Where  the  words  are,  '*  jointly  and  their  heirs,  on  the  death  of  one,  his  heirs 
succeed  immediately  to  his  half.  Where  to  them  **  jointly,  and  the  longest  licer,  and 
their  heirs"  the  heirs  of  the  survivor,  to  the  exclusion  of  those  of  the  first  deceased, 
take  the  whole.  Where  taken  **  to  A  and  B  jointly,  and  the  heirs  of  B,"  the  first 
has  only  a  liferent,  and  B  is  the  sole  fiar.    Ersk.  B.  1,  T.  8,  S.  35. 

CONQUEST  is  such  heritage  as  a  party  does  not  acauire  as  an  heir,  but  by  pur- 
chase, donation,  or  excambion.  In  succession,  heritage  aescends — conquest  ascends. 
Where  the  middle  of  three  brothers,  or  rather  his  child,  holds  both,  the  heritage 
falls  to  the  younger— the  conquest  to  the  elder  brother  or  uncle.     Where  the 
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deceased  is  tbe  youngest  brother,  the  next  elder  takes  both  ;  and  if  there  be  only 
one  brother  older  or  younger,  he  also  is  heir  in  both.  In  practice,  the  principle 
comes  into  operation  chicily  amongst  the  descendants  of  brothers.  Ck)nquest  ascends 
but  once,  and  becomes  heritage  on  the  next  death.  As  in  heritage  so  in  conquest, 
the  whole  blood  excludes  the  half.  Though  a  father  leave  property  to  his  eldest  son 
by  deed,  it  is  not  on  that  account  conquest,  but  heritage.  But  not  so  by  one 
brother  to  another,  who  is  not  apparent  but  only  presumptive  heir.  All  heritable 
rights  requiring  seisine  are  included  within  conquest ;  but  not  leases,  teinds,  annui- 
ties, and  personal  bonds  excluding  executors,  which,  however  acquired,  descend  to 
the  heir  of  line  and  not  of  conquest.  The  term  conquest  is  sometimes  used  in 
marriage-contracts,  and  forms  provisions  to  the  heir  or  children  of  the  marriage.  It 
there  means  what  has  made  the  husband  richer,  and  not  merely  because  purchased 
during  marriage,  and  excludes  lepjacies  and  property  acquired  by  succession.  It  is 
a  provision  which  may  be  defeated  by  the  husband  and  his  creditors.  £rsk.  B.  3,  T. 
8,  S.  14.     Fraser's  Fersonal  Relations,  vol.  i.  p.  640. 

CONSANGUINITY;  relationship  by  blood  between  persons  descended  from 
the  same  stock.  It  is  direct  or  lineal  when  in  the  line  of  descent.  It  is  collateral, 
transverse,  or  oblique,  where  from  the  same  common  ancestor,  as  brothers,  xmcles, 
and  nephews.     Ersk.  B.  3,  T.  8,  S.  6. 

CONSENT  AND  CONSENTER.  Idiots,  pupils,  and  persons  under  legal  dis- 
ability,  cannot  be  parties  to  contracts.  By  our  ancient  law,  as  with  the  Romans, 
parties  deaf  and  dumb  were  included  within  this  class ;  but  this  is  not  now  a  general 
rule,  leaving  every  case  to  be  determined  by  its  own  circumstances.  Persons  in  a 
state  of  absolute  drunkenness  are  disabled,  but  not  merely  so  those  who  are  under  a 
less  degree  of  intoxication,  not  rendering  them  unable  to  transact  ordinary  matters 
of  business  ;  26th  March  1831,  Mackay.  Consent  is  insufficient  if  given  under  the 
power  of  force,  fraud,  or  fear.  A  consenter  to  a  deed  conveying  land,  parts  with 
all  right  he  has  therein.  But  if  he  has  only  an  heritable  burden  and  consents  to  a 
conveyance,  he  does  not  renounce  his  personal  claim  against  the  debtor,  but  only 
foregoes  his  preference  in  a  question  with  the  disponee.     Ersk.  B.  3,  T.  1,  S.  16. 

CONSIDERATION  ;  the  cause  of  granting  a  deed  or  making  a  contract.  If  for 
money,  effects,  or  services,  it  is  an  onerous  consideration.  If  for  love  and  favour,  it 
is  gratuitous.  If  under  the  natiural  obligation  to  provide  for  wife  and  children,  and 
the  provision  is  of  reasonable  amount,  it  is  more  of  the  nature  of  the  former  than 
the  latter.  Where  not  struck  at  by  any  of  the  statutes  to  protect  creditors,  a  gra- 
tuitous deed,  freely  granted,  is  equally  valid  as'  one  of  an  onerous  nature.  Ersk.  B. 
3,  T.  3,  S.  88. 

CONSIGNATION  is  made  judicially  in  the  hands  of  the  clerk  of  court,  or  extra- 
judicially in  the  hands  of  a  third  party,  to  abide  the  issue  of  a  dispute,  or  to  satisfy 
a  claim.  Consignation  may  be  proved  by  witnesses ;  1794,  Rae,  Mor.  3078.  The 
risk  is  with  the  consigner,  if  he  ought  to  have  made  payment,  or  has  consigned  with 
the  wrong  party.  The  risk  is  with  the  creditor,  if  he  has  rendered  consignation 
necessary  by  improperly  refusing  to  take  payment.  Where  parties  agreed  on  a 
certain  bank  to  consign  a  dis[)uted  fund,  the  loss  was  shared  equally  on  the  failure 
of  the  bank ;  27th  Feb.  1836,  Scott.  A  society  was  found  preferable  on  a  society 
fund,  wrongfully  consigned  in  a  bank  by  their  treasurer  in  his  own  name ;  10th 
Feb.  1826,  Miller.  Tiie  court  refused  to  sanction  consignation  in  any  ban^  but 
such  as  was  named  in  the  statute  under  which  it  was  made  ;  18th  Dec.  1834, 
Earl  of  Dunmore.  See  Ersk.  B.  3,  T.  1,  S.  31 ;  Sheriff  M*Laurin's  Form  of  Process^ 
p.  369. 

CONSIGNMENT  is,  where  effects  are  given  or  consigned  by  one  merchant  to 
another,  or  by  a  merchant  to  an  agent  or  factor.  On  the  insolvency  of  the  con- 
signer, the  consignee  may  hold  for  advances  and  relief  of  engagements  made  on  the 
effects.  On  the  insolvency  <»f  the  consignee,  the  consigner  has  right  to  the  effects, 
80  far  as  unsold.  If  both  become  banlo-upt,  the  holders  of  their  mutual  bills  can 
rank  on  both  estates,  to  the  effect  of  drawing  full  payment  between  them. 

CONSOLIDATION;  whereby  the  superiority,  and  the  fee  or  property— <2<>mtmtim 
dirsctum  and  dominium  utile — come  to  be  vested  in  one  person.  It  is  effected  by  a 
resignation  ad  retnanentiam  of  the  fee  in  the  hands  of  the  superior,  distinguished 
from  one  infavorem,  which  is  resigned  to  be  of  new  given  out  to  the  di.sponee.   Con- 
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Bolidation  does  not  occur  ipso  jure  by  force  of  law,  but  requires  an  act  of  resignation, 
and  the  superior  ma^  do  so  in  his  own  hands ;  Bell  on  Completing  the  Title,  p.  319 ; 
Jurid.  Styles  (3d  edit.),  vol.  i.  p.  659  and  660. 

CONSTABLE.  The  name  has  by  some  been  traced  to  the  Latin  Comes  StabiUi^ 
an  officer  in  the  Roman  empire.  But  others  are  of  opinion  that  it  is  derived  from 
the  Saxon  Koning-slaple,  interpreted  by  Sir  William  Blackstone  to  mean  "  support 
of  the  king  or  kingdom  ;"  Boyd's  Justice,  p.  788 ;  Hutcheson's  Justice^  vol.  i.  p.  303. 
The  office  is  very  ancient  in  Scotland,  and  is  mentioned  in  the  6th  chapter  of  the 
Laws  of  Malcom  IL  The  first  statute  which  regulates  the  office  in  Scotland,  is  the 
8th  Act  of  the  22d  Parliament  of  James  VL  (1617),  intituled,  ^*  Anent  the  Justices 
for  keeping  the  King's  Majestie's  Peace,  and  their  Constables.^'  The  second  part  of 
the  statute,  which  relates  to  constables,  is  as  follows : — 

I.  Our  Soveraigne  Lord,  with  the  advise  of  his  estates,  findcs  and  de- 
clares, that  the  constables  are  to  be  made  choise  of,  by  the  commissioners 
and  justices  of  peace  in  their  quarter-sessions  throughout  the  whole  countrey, 
two  at  least  in  every  parochin,  or  moe,  according  to  their  discretions,  having 
consideration  of  the  quantity^  thereof.  In  great  townes  likewise  (not  being 
cities  nor  free  burghs)  they  are  to  appoint  a  nuihber  of  constables  propor- 
tionallj  to  the  groatnesse  thereof;  but  in  all  burghs  regal,  and  free  cities, 
the  constables  are  to  be  chosen  by  the  magistrates  of  the  same,  and  they  are 
to  indure,  and  to  be  changed  from  six  to  six  moneths. 

II.  And  who  shall  refuse  to  accept  the  charge,  and  not  to  give  his  oath 
for  dutiful  execution  thereof,  shall  be  imprisoned  and  fined  at  the  discretion 
of  the  justices  of  peace,  at  their  next  sitting. 

.  III.  The  constables  shall  take  the  oath  following  : — *  You  shall  swear  that 
you  shall  faithfully  and  truely  discharge  your  office  of  constabulary  within  the 
parochin  of,  etc.,  induring  the  time  appointed  to  you,  and  shall  not  for  favour^  re» 
gpect^  or  fear  of  any  man,  forheare  to  doe  what  becommetli  you  of  your  office,  and 
above  all  tilings  you  shall  regard  the  keeping  and  preserving  of  the  King's  Ma" 
jestHs  peace,  and  shall  at  every  quarter-sessions  and  meetings  of  justices,  give  true 
and  due  information  of  any  breach  which  hes  been  made  of  his  Majestic' s  peace^ 
within  the  bounds  of  your  coiyimandement,  and  shall  no  way  hide,  cover,  nor  con" 
ceale  the  saine^  nor  any  of  tlie  proofs  and  evidences  which  you  can  give  for  the 
clearing  and  proving  thereof — So  help  you  God. 

IV.  A  constable  may  apprehend  any  suspect  man,  who  for  the  most  part 
sleepeth  all  the  day,  and  walketh  in  the  night,^  and  carry  him  to  the  next 
justice  of  peace,  to  fiude  surety  for  his  good  behaviour,  or  otherwise  to  be 
committed  to  prison  :  and  if  he  bee  a  man  of  quality,  the  justice  of  peace  shall 
go  with  the  constable  and  do  it,* 

Constables  shall  stay  and  arrest  all  vagabounds,  sturdy  beggers,  and 
Egyptians,  and  carry  them  before  the  next  commissioners  of  peace,  who  shall 
take  order  for  their  committing,  or  punishment,  according  (to)  the  statute  of 
parliament. 

V.  Constables  shall  arrest  all  idle  persons,  whom  they  know  to  have  no 
means  to  live  upon,  and  will  not  take  themselves  to  any  labour,  trade,  or 
occupation,  and  shall  carry  them  before  the  commissioner  of  peace,^  who, 
after  examination,  shall  either  commit  them,  or  take  surety  of  them  for  their 
appearance  at  the  next  sessions. 

1  In  the  subsequent  Act  16C1,  the  word  is  quality. 

*  In  the  Act  1661,  the  form  is  ijiven  in  the  first  person. 

'  In  the  Act  1661,  the  description  given  is,  **  suspicions  persons  who  are  sleep  walkers,  and 
cannot  give  a  good  account  of  themselves.** 

*  This  clause  is  omitted  in  the  Act  1661. 

»  In  the  Act  1661,  "some  justice  of  peace**  is  substituted  for  •*  the  commissioner  of  peace," 
and  this  change  is  made  throughout  the  act. 


170  CONSTABLE  (Act  1617). 

YI.  Any  constable  having  apprehended  a  person  guilty  and  culpable  of 
slauchter,  murther,  thefl,  or  any  other  capital  crime  whatsoever,  shall  then 
require  his  neighbours  to  assist,  for  safe  convoying  of  such  persons  to  the 
next  commissit>ner,  who  shall  then  examine  the  party  and  set  down  his  de- 
position in  writing,  to  bee  shown  at  the  next  sessions,  and  thereafter  shall 
send  him  back  to  prison.^  And  if  a  nobleman,  prelate,  or  small  baron,  or 
any  in  their  names,  having  power,  shall  acclaime  the  right  of  jurisdiction  to 
proceed  against  the  delinquent,  the  said  justice  shall  receive  surety  of  the 
said  party  who  required  the  defender  to  be  delivered  to  him,  that  justice 
shall  be  duely  ministred,  and  cause  delivery  of  the  said  person  be  made  to 
him.  Alwayes  the  said  commissioner  of  peace,  at  the  next  sessions,  shall 
certifie  the  whole  matter  to  the  bench :  to  the  effect  they  may  enquire  whether 
justice  hath  accordingly  been  ministred :  and  if  any  fault  be  found,  to  adver- 
tise his  Majestie's  counsel,  that  order  may  be  taken  therewith. 

VU.  Any  of  his  Majestie's  subjects  of  the  degree  of  yeomen'  who  shall 
refuse  or  delay  to  concurre  with  the  constable  in  the  executing  of  his  office, 
shall  be  imprisoned  and  punished  by  the  commissioners  and  justices ;  and  if 
he  be  of  an  higher  degree  and  quality,  the  constable  shall  inform  the  justice 
thereof,  that  they  may  make  the  Lords  of  Privy  Councel  acquaint,  whom 
the  Estates  ordaines  to  censure  the  offender  according  to  the  quality  of  the 
fault. 

YIII.  A  constable  shall  arrest  any  person  of  the  degree  of  a  yeoman,'  who 
shall  be  found  wearing  hagbuts,  pistolets,  and  dagges,  and  shall  carry  them 
before  a  commissioner  of  peace,  who  is  either  to  take  surety  for  their  ap- 
pearance the  next  session,  or  commit  them  prisoners  till  they  do  the  same  : 
but  if  the  person  be  of  higher  quality,  the  constable  shall  informe  the  justice 
thereof,  who  shall  delate  the  same  to  his  Majestie's  counsel,  that  order  may 
be  taken  therewith. 

IX.  If  any  party  of  the  degree  of  yeomen,'  do  complain  to  a  constable 
that  he  is  threatened  by  any  other,  then  shall  the  constable  apprehend  the 
threatner,  and  carry  him,  with  the  party  complainant,  before  the  ilext  com- 
missioner of  peace :  and  if  he  refuse  to  go,  then  shall  they  carry  him  to 
prison.  And  if  he  be  of  an  higher  degree,  the  justice  being  informed  thereof, 
shall  informe  the  counsel,  and  in  the  meantime  charge  the  party  to  bind  to 
the  peace. 

X.  All  the  constables,  at  the  least  one  of  every  paroch,  instructed  with 
commission  to  answer  for  the  rest  within  the  said  paroch,  shall  attend  at 
every  quarter-session,  there  to  give  information  of  all  such  misdemainours 
as  have  happened  in  those  bounds  since  the  last  session  ;  and  otherwayes  to 
give  to  the  bench  further  satisfaction  in  anything  wherein  they  shall  be  re- 
quired :  and  to  receive  from  the  saids  commissioners,  at  the  end  of  the 
session,  such  orders  and  directions  as  they  shall  then  injoyne,  and  appoint 
them  to  doe. 

XI.  Upon  the  appearance  of  any  fray  or  stir  betwixt  parties,  the  con- 
stable may  take  the  assistance  of  his  neighbours,  for  sundring  the  parties  : 
and  if  there  be  any  harme  done  to  the  constable  or  any  of  his  assistance,  by 
them  who  made  the  effray,  they  shall  be  punished  by  the  justices  at  the 
next  session,  they  being  of  the  quality  of  yeomen,  and  being  of  ane  higher 
quality,  the  counsell  shall  be  informed  thereof,  as  said  is. 

XU.  When  any  hath  made  ane  effray,  and  then  jQees  to  ane  house,  the 

*  The  remainder  of  the  clause  is  left  out  in  the  Act  1661. 

*  The  words  of  the  "  degree  of  yeomen,"  are  left  out  of  the  similar  Motions  tn  the  Act  1661. 
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constable  may  follow  to  the  house,  and  if  the  doors  be  shut,  he  shall  take 
notice  of  the  master  of  the  house,  and  require  witnesse  thereon.  And  albeit 
the  delinquent  shall  flee  further  widiout  the  bounds  of  the  constable's  charge, 
yet  may  the  constable  follow,  and  apprehend  him  in  a  fresh  pursuite,  and 
crave  concurrence  of  the  country  to  that  effect. 

Xni.  The  constables  within  every  parochine,  shall  be  executers  of  the 
precepts  and  warrands  of  the  justice  of  peace. 

XIV.  Concerning  the  fees  and  satisfaction  to  be  given  to  the  constables 
and  clerks  for  their  paines :  Our  Soveraigne  Lord,  with  the  advise  foresaid, 
ordeines  the  saids  justices  to  give  up  particular  notes  in  writ  to  the  auditors 
of  his  Majestie's  checker,  of  the  fines  inbrought  to  them,  that  out  thereof  such 
measure  and  satisfaction  may  be  appointed  and  given  to  the  saids  clerks  and 
onstables  as  may  recompence  their  travels,  wherein  if  it  shall  be  found 
that  the  saids  fines  will  not  be  sufiicient,  the  saids  lords  of  his  Highnesse 
checker,  shall  appoint  such  further  satisfaction  to  them,  as  in  their  discretion 
they  shall  think  their  labours  and  diligence  doth  deserve,  and  cause  them 
be  payed  of  the  same. 

This  statute  (1617)  is  ratified  by  the  Act  1633,  first  Parliament  of  Charles  I.,  con- 
tinued by  order  of  Council  during  the  Protectorate,  1666,  and  finally  renewed  and 
amended  by  the  38th  act  of  the  first  Parliament  of  Charles  II.  1661,  "  Commission 
and  Instructions  to  the  Jttsiices  and  Constables"  The  second  act  is  not  so  fidl  as 
the  first.  The  variations  are  few,  the  most  important  of  which  have  been  noted 
underneath  the  Act  1617,  on  the  foregoing  pages.  All  the  statutes  regulating  this 
oflSce  will  be  found  in  the  appendix  to  Hutchison. 

Constables  are  not  mentioned  in  the  Act  of  Union,  Gth  Anne,  c.  6  (See  Breach  of 
the  Peace),  whereby  the  ])owers  in  relation  to  the  preservation  of  the  public  peace, 
previously  vested  in  English  justices,  were  extended  to  those  of  Scotland ;  but  it  is 
generally  understood  that  the  powers  of  the  constabulary  were  similarly  extended  ; 
Ilutchisofiy  vol.  i.  p.  305. 

The  Act  33  Geo.  III.  c.  55,  authorizes  justices  of  the  peace  *Ho  impose  fines  on 
constables,  overseers,  and  other  peace  or  parish  officers  for  neglect  of  duty." 

The  statute  1  Geo.  FV.  c.  37  (1820),  "  to  increase  the  power  of  magistrates  in 
the  appointment  of  special  constables,''  is  as  follows : — 

To  Namb  Constables. — "Whereas  doubts  have  arisen  whether  any 
person  or  persons  can  be  compelled  to  act  as  special  constables,  except  in 
any  actual  tumult,  riot,  or  felony  ;  and  whereas  it  is  expedient  that  justices 
of  the  peace  should  have  the  power  of  compelling  certain  persons  to  act  as 
special  constables,  not  only  in  case  of  actual  tumult,  riot  or  felony,  but  also 
on  the  reasonable  apprehension  thereof,  for  the  prevention  of  the  same:" 
Be  it  enacted,  etc.  That  from  and  after  the  passing  of  this  act,  in  all  cases 
where  it  shall  be  made  to  appear  to  any  two  or  more  justices  of  the  peace, 
acting  for  any  county,  city,  division,  riding,  or  place,  by  the  information 
on  oath  of  five  respectable  householders  of  such  county,  city,  division,  rid- 
ing or  place,  that  any  tumult,  riot  or  felony  has  taken  place,  or  is  likely  to 
take  place,  and  may  reasonably  be  apprehended,  such  justices  may,  and 
are  hereby  authorized  to  call  upon,  nominate,  and  appoint,  by  precept  in 
writing  under  their  hands,  any  householders,  or  other  persons  (not  legally 
exempt  from  serving  the  office  of  constable),  residing  within  their  respective 
divisions,  or  the  neighbourhood  thereof,  to  act  as  special  constables,  for 
such  time,  and  in  such  manner  as  to  the  said  justices  shall  seem  fit  and 
necessary  for  the  preservation  of  the  public  peace,  and  for  the  prevention 
or  suppression  of  any  tumult,  riot,  or  felony ;  and  the  said  justices  are 
hereby  empowered  to  administer  to  such  person  so  appointed,  the  usual 
oaths  administered  by  law  to  all  special  constables. 
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II.  Penalty  for  Refusing  Office. — That  in  case  any  person  (not 
legally  exempted  as  aforesaid),  so  called  upon,  nominated  and  appointed  by 
such  justices  aforesaid,  shall  neglect  or  refuse  to  take  upon  themselves  the 
office,  and  to  act  as  such  special  constable,  such  person  so  neglecting  or  re- 
fusing shall  be  liable  to  such  and  the  same  fines,  penalties,  and  punishments, 
as  persons  refusing  to  take  upon  themselves  the  office  of  constable  are  now 
by  law  subject  to. 

III.  Remuneration  to  Constables. — That  it  shall  and  may  be  lawful 
for  the  justices  of  the  peace  assembled  at  the  general  or  quarter-sessions 
holden  for  any  county,  city,  division,  riding,  or  place,  where  special  con- 
stables shall  have  been  called  out  as  aforesaid,  to  order  and  direct  suck 
reasonable  allowances  for  trouble  and  ex])enses,  to  be  made  to  any  person 
or  persons  so  called  out  by  authority  of  this  act,  as  to  the  said  justices  shall 
seem  fit,  which  allowance  the  said  justices  may  order  the  treasurer  of  such 
county,  city,  division,  riding,  or  place,  to  pay  to  such  persons  as  the  said 
justices  shall  direct ;  and  such  treasurer  shall,  and  he  is  hereby  authorized 
and  required,  forthwith  to  pay  the  sum  or  sums  of  money  so  ordered  and 
directed  to  be  paid  to  the  person  empowered  to  receive  the  same,  and  such 
treasurer  shall  be  allowed  the  same  in  his  accouuts. 

The  statutes  contemplate  a  change  in  the  appointment  of  constables  every  six 
months.  This,  which  would  be  highly  inexpedient  and  troublesome,  is  not  observed 
in  practice.  Persons  once  appointed  are  continued  until  they  are  removed,  or 
theur  resignations  accepted  by  the  quarter-sessions.  They  are  subject  to  be  dis- 
missed for  misconduct,  and  may  be  relieved  from  duty  on  good  cause  shown  to  the 
satisfaction  of  the  justices  in  quarter- sessions.  The  appointment  of  constables  k 
generally  made  at  an  adjourned  quarter-sessions  (two  justices  forming  a  quorum)^ 
held  in  the  locality  where  the  parties  appointed  reside.  If  the  parties  selected  dio 
not  voluntarily  attend  and  be  sworn  into  office,  they  may  be  cited  under  a  warranty 
proceeding  on  an  application  by  the  fiscal  of  the  justices,  setting  forth  the  necessity 
of  the  appointment,  and  containing  the  names  and  designations  of  the  persons  called 
on  to  become  constables.  The  selected  parties  ought  to  be  of  various  ages  and 
occupations,  and  should  be  such  as  have  so  far  a  command  of  their  own  time,  and 
not  the  servants  of  others.     See  English  Practice^  infra. 

The  oath  of  office,  taken  at  admission,  is  in  the  terms  of  the  statute  before  quoted, 
adopting  the  first  personal  pronoun,  omittinj^  the  limit  of  the  parish,  and  sub- 
stituting that  of  county ;  also  avoiding  any  reference  to  the  endurance  of  office.  In 
some  coimties  the  oatn  of  allegiance  properly  enough  is  administered  before  that 
of  office.  A  portion  of  the  sederunt-book  of  the  quarter-sessions  may  (as  is  done 
in  Perthshire)  be  appropriately  set  apart  for  the  insertion  of  the  oaths  with  the 
subscription  of  each  constable,  m  columns  ruled  oflf  for  the  purpose,  with  the  dates 
of  their  respective  appointments  and  the  designations  and  residences  of  the  persons 
appointed,  subscribed  by  each  constable  and  the  justices  present  at  their  ad- 
mission. 

The  obligation  on  the  constable,  contained  in  the  oath  of  office,  to  report  offenders 
to  every  quarter-sessions  and  meetings  of  justices,  has  been  found  to  startle  persons 
of  tender  consciences.  Where  there  is,  as  in  Scotland,  a  matured  system  of  crimi- 
nal police,  with  professional  procurator-fiscals.  this  clause,  at  the  best  unmeaning, 
might  be  dispensed  with.     See  Oath  of  Special  ConstahU  in  Enaland. 

There  is  no  recognised  distinction  in  Scotland,  as  in  Englana,  of  various  classes 
of  constables.  Every  constable  is  entitled  and  bound  to  perform  all  the  duties  of 
the  office.  There  are,  however,  certain  constables  professionally  employed  in 
proper  judicial  acts,  and  paid  by  regulated  fees,  who,  like  sherift-officers,  should 
find  caution  for  the  due  performance  of  their  office.  It  is  understood,  on  the  ap- 
pointment of  those  constables  called  special,  that  they  are  appointed  to  be  called 
on  merely  for  the  preservation  of  the  public  peace,  and  the  prevention  of  crime ; 
but  this  distinction  in  practice  has  not  been  recognised  in  law.     Constables,  pro- 
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perlf  called  specialy  are  those  sworn  in  for  a  particular  emergency ;  and  with  the 
passing  away  of  which  their  appointment  is  understood  to  cease,  unless  otherwise 
provided.  High  constahles  in  royal  burghs  are  presided  over  by  one  of  their 
number,  chosen  by  themselves,  called  "  Moderator."  County  constables  are  formed 
into  district  associations  and  superintended  by  captains  and  lieutenants,  though 
less  military  names  might  be  more  appropriately  affixed  to  their  office-bearers, 
9ttch  as  chief  constable  and  deputy. 

Constables,  in  the  proper  discharge  of  their  duty,  are  entitled  to  the  like  pri- 
vileges as  justices  themselves.  The  Act  24  Geo.  II.  c.  44,  for  "rendering  justices 
of  the  peace  more  safe  in  the  execution  of  their  office,  and  for  indemnifying  con- 
stables and  others  acting  in  obedience  to  their  warrants,"  has  been  held  not  to 
extend  to  Scotland  (6th  Feb.  1753,  Duke  of  Douglas,  as  reversed  in  House  of 
Lords ;  Kame/- Select  Decisions),  Notwithstanding  this,  their  privilege  was  gene- 
rally held  as  secured  to  them  at  common  law  ;  Boi/dy  p.  791.  The  privilege  is  now 
expressly  extended  to  constables  by  43  Geo.  III.  c.  141,  found  to  apply  to  Scotland^ 
18th  June  1817,  Gibbons. 

County  Constahles. 

The  act  which  enables  counties  to  maintain  a  paid  constabulary  force  is 
the  2  and  3  Vict.  c.  65  (24th  August  1839),  and  is  as  follows :— - 

Whereag  an  act  was  passed  in  the  eleventh  year  of  the  reign  of  His  Ma- 
jesty King  George  the  First  (cap.  26),  intituled  an  Act  for  more  effectual 
disarming  the  Highlands  in  that  part  of  Great  Britain  called  Scotland,  and  for 
the  better  securing  the  peace  and  quiet  of  that  part  of  the  kingdom  whereby 
the  freeholders  of  every  shire,  county,  or  district  in  Scotland  were  authorized 
to  assess  the  several  shires  or  stewartries  for  raising  a  sufficient  fund  to 
defray  the  charges  of  apprehending,  subsisting,  and  prosecuting  criminals : 
And  whereas  the  collection  and  application  of  the  fund  thereby  authorized 
to  be  raised,  commonly  called  the  *'  Rogue-Money,"  was  by  an  act  passed 
in  the  second  and  third  year  of  the  reign  of  His  late  Majesty  King  William 
Fourth  (cap.  65),  intituled  an  Act  to  amend  the  representation  of  the  people 
in  Scotland,  transferred  from  the  freeholders  to  the  commissioners  of  supply : 
And  whereas  such  fund  has  heretofore  been  raised  by  assessment  on  the 
valued  rent  of  lands  and  heritages  :  And  whereas  it  is  expedient  to  autho- 
rize the  commissioners  of  supply  of  the  several  counties,  if  they  should 
think  fit,  to  extend  the  purposes  for  which  such  assessment  may  be  made, 
and  to  adopt  other  means  of  assessing  the  same :  Be  it  therefore  enacted, 
etc.,  That  it  shall  be  lawful  for  the  commissioners  of  supply  of  any  county, 
if  they  shall  so  determine,  at  any  meeting,  due  notice  having  been  given  by 
advertisement  in  some  newspaper  published  or  usually  circulated  in  such 
county  at  least  one  month  previous  to  such  meeting  by  the  clerk  of  supply, 
on  requisition  to  him  to  that  effect  (stating  the  purpose  of  such  meeting)  by 
not  less  than  ten  of  such  commbsioners,^  to  make  an  additional  assessment 
for  establishing  and  maintaining  an  efficient  constabulary  or  police  force  in 
the  county  for  the  prevention  of  crime,  including  any  charge  for  special  con* 
stables  who  may  have  been  duly  appointed  for  the  preservation  of  the  peace 
in  such  county ;  and  such  additional  assessment  shall  be  deemed  and  taken 
to  be  and  shall  be  levied  and  collected  as  part  of  the  rogue-money. 

II.  Mode  of  Assessment. — That  it  shall  be  in  the  power  of  the  said  com- 
missioners, and  they  are  hereby  authorized,  if  they  shall  so  determine,  instead 
of  assessing  and  collecting  the  rogue-money  and  additional  assessment  hereby 

1  In  practice,  it  has  been  held  that  this  requisition  and  notice  is  only  applicable  to  the 
ori^al  adoption  of  the  act,  and  to  be  unnecessary  for  the  annual  continuation  of  the 
aneasment. 
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authorized  to  be  levied  in  the  way  and  maimer  in  which  the  rogue-money 
has  heretofore  been  assessed  and  collected,  to  assess  and  collect  the  same, 
and  also  such  additional  assessment,  in  the  manner  in  which  the  assessment 
upon  the  landward  parts  of  counties  (including  Orkney  and  Shetland,  and 
Cromarty  and  Ross)  is  authorized  to  be  assessed  and  collected  by  an  act 
passed  in  the  present  Session  of  Parliament,  intituled  an  Act  to  improve 
prisons  and  prison  discipline  in  Scotland  ;  and  the  rogue-money  and  addi- 
tional assessment  to  be  so  assessed  and  collected  shall  be  applied  for  the 
purposes  of  the  said  herein  recited  act  of  His  Majesty  King  George  the 
First,  and  of  this  act,  and  to  no  other  purpose. 

in.  BuBOHs  WITH  Police  excepted. — That  the  said  commissioners  shall 
not  be  entitled,  for  the  purposes  of  this  act-,  to  assess  any  lands,  houses,  or 
other  heritages  situated  within  the  boundaries  of  any  royal  burgh,  or  to  assess 
any  lands,  houses,  or  other  heritages  situated  within  the  boundaries  of  any 
burgh  or  town  which  either  has  a  Police  Act,  or  which  has  taken  the  benefit 
of  an  act  passed  in  the  third  and  fourth  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  an  Act  to  enable  burghs  in  Scotland  to 
establish  a  general  system  of  police  (cap.  46)  (jiow  superseded  by  the  Act  13 
and  14  Vict.  c.  ^Z  1850).^ 

IV.  Union  op  Counties. — ^That  it  shall  be  lawful  to  two  or  more  counties 
to  unite  in  taking  measures  for  establishing  such  constabulary  or  police  force, 
for  the  common  protection  and  benefit  or  advantage  of  such  counties,  and  to 
defray  the  expense  attending  the  same  in  such  manner  as  shall  be  agreed 
upon  between  the  commissioners  of  supply  for  such  counties  respectively, 
and  to  hold  all  necessary  meetings  for  such  purpose,  due  notice  having  been 
given  of  such  meetings  as  aforesaid. 

V.  Accounts  to  be  Published. — That  the  Commissioners  of  Supply 
shall  publish  accounts  of  their  revenue  and  expenditure  under  and  for  the 
purposes  of  this  act,  annually  at  Whitsunday,  specifying  the  separate  par- 
ticulars of  receipt  and  expenditure,  which  shall  be  printed,  and  a  copy  be 
furnished  to  every  commissioner  who  shall  apply  therefor,  and  a  copy  thereof 
shall  be  transmitted  to  the  Queen's  Remembrancer,  to  be  preserved  in  the 
Court  of  Exchequer  in  Edinburgh.* 

YI.  Recoyert  of  Assessments. — ^That  the  rogue-money  and  additional 
assessment,  if  both  shall  be  assessed  together,  under  the  provisions  of  the 
said  recited  act  of  the  present  session  of  parliament,  may  be  levied  from  the 
proprietor  and  tenant  in  manner  therein  directed ;  and  the  whole  powers 
and  right  of  issuing  summary  warrants  for  recovery  of  the  land  and  assessed 
taxes  shall  be  applicable  to  the  rogue-money  and  additional  assessment 
hereby  authorized  to  be  assessed  and  levied,  and  sheriffs,  magistrates,  justices 
of  the  peace,  and  other  judges  shall  grant  like  warrants  for  the  recovery 
thereof  in  the  form  and  under  the  same  penalties  as  is  provided  in  regard  to 
such  land  and  assessed  taxes  and  other  public  taxes ;  and  all  assessments 
imposed  in  virtue  of  this  act  shall,  in  the  case  of  bankruptcy  or  insolvency, 
be  paid  out  of  the  first  proceeds  of  the  estate,  and  shall  be  preferable  to  all 
other  debts  of  a  private  nature  due  by  the  parties  assessed. 

YU.  Sbttlebientof  Disputes. — ^That  any  dispute  which  may  arise  between 
the  commissioners  of  supply  of  any  county  and  any  person  or  persons  acting 
under  them  on  the  one  part,  and  any  person  aggrieved  on  the  other  part, 

'  This  clause  appears  to  exempt  from  rogae-money  as  well  as  police-assessment,  seeing 
that  imless  under  this  act  the  former  can  only  be  levied  on  lands  in  the  cess-books. 

*  Where  a  county  has  taken  the  benefit  of  the  act,  either  by  changing  the  mode  of 

ment  or  haTing  a  police  force,  pablication  of  the  whole  accounts  appears  neceasary. 
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which  it  may  not  be  convenient  to  trj  and  determine  in  the  sheriff's  small- 
debt  court,  shall  be  determined  in  a  summary  manner  by  the  sheriff  of  the 
sheriffdom  in  which  such  dispute  shall  arise,  who  shall,  on  a  written  petition 
being  presented  to  him  by  either  of  the  said  parties,  appoint  them  to  appear 
before  him,  when  he  shall  investigate  the  matter  in  dispute  in  such  a  way  as 
he  may  think  proper,  and  decide  the  same  summarily ;  and  such  decbion 
shall  be  final,  and  shall  not  be  liable  to  appeal,  or  to  suspension,  advocation, 
or  reduction,  or  any  other  form  of  review,  except  in  the  case  of  any  canal  or 
railway  situated  in  more  than  one  county,  where  the  proprietors,  feeling 
themselves  aggrieved  by  any  decision  of  the  sheriff,  may  appeal  fh)m  the 
same  to  the  Court  of  Session. 

ConitableB  on  Public  Works, 

The  act  whereby  constables  are  appointed  for  public  works,  is  the  8th 
Vict.  c.  8  (18th  March  1846),  and  is  as  follows  : — 

Whereas  great  mischiefs  have  arisen  by  the  violent  and  unlawful  be- 
haviour of  labourers  and  others  employed  in  the  construction  of  railways 
and  other  public  works  in  Scotland,  by  reason  whereof  the  appointment  of 
additional  constables  or  officers  for  keeping  the  peace,  and  for  the  protection 
of  inhabitants,  and  security  of  the  property  in  the  neighbourhood  of  such 
public  works,  is  often  necessary  :  And  it  is  expedient  that  provision  should 
be  made  for  the  appointment  and  payment  of  such  additional  constables  or 
officers :  Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty, 
etc..  That  from  and  after  the  passing  of  this  act  it^hall  be  lawful  for  the  she- 
riff of  any  county  in  which  the  works  of  any  railway,  canal,  or  other  public 
work  of  a  similar  nature  shall  be  in  progress  of  construction,  upon  the  appli- 
cation of  the  company  or  other  parties  carrying  on  any  such  public  work,  or 
of  any  two  justices  of  the  peace  of  the  county,  and  usually  acting  in  the 
district  in  or  through  which  any  such  public  work  may  be  in  the  course  of 
construction,  to  appoint  from  time  to  time  such  fit  and  proper  persons  as  he 
may  think  fit  to  nominate  for  that  purpose  to  be  constables  or  peace-officers 
in  and  for  such  county  within  the  limits  of  such  public  works,  and  within 
a  mile  therefrom  during  the  construction  of  such  public  works ;  and  every 
person  so  appointed  shall  make  oath  or  solemn  declaration,  to  be  adminis- 
tered by  such  sheriff,  duly  to  execute  the  office  of  constable  or  peace-officer 
as  hereinafter  mentioned ;  and  every  person  so  appointed,  and  having  made 
such  oath  or  declaration,  shall  have  full  power  to  act  as  a  constable  or 
peace-officer,  for  the  preservation  of  the  peace  and  for  the  security  of  persons 
and  property  against  crimes  and  unlawful  acts  within  the  limits  of  that  part 
of  the  public  works  for  which  he  shall  be  so  appointed,  and  within  a  mile 
therefrom,  and  shall  have,  use,  exercise,  and  enjoy  all  such  powers,  autho- 
rities, protections  and  privileges  in  the  execution  of  his  office  as  belong  by 
law  to  the  office  of  constable  or  peace-officer  within  the  limits  or  district  for 
which  he  is  appointed  to  act,  and  shall,  when  required  so  to  do,  obey  all 
orders,  and  put  in  execution  all  warrants  issued  by  the  sheriff,  and  to  be 
executed  within  such  limits  or  district,  or  within  any  other  part  of  the 
county ;  ^  and  it  shall  be  lawful  for  the  sheriff,  when  he  shall  think  fit,  to 

>  In  Perthshire,  during  the  formation  of  four  railways  and  an  aonedact,  constables,  under 
this  act,  were  appointed  nominally  for  the  whole  county,  and  placea  under  the  chief  constable 
of  the  county  constabulary ;  but  their  services  were  mostiy  confined  to  the  limits  of  the  public 
works.  The  amount  levied  in  that  county,  under  this  act,  from  public  companies,  amounted 
to  L.4007.  The  mention  in  the  act  of  warrants  of  the  sheriff  extends  the  ordinary  autho- 
rity of  the  constables,  and  does  not  exclude  their  ordinary  power  to  execute  the  warrants  of 
Justices,  as  before  the  passing  of  the  act. 
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dismiss  or  remove  any  such  constable  or  peace-officer  who  may  have  been 
80  appointed,  and  to  appoint  another  fit  and  proper  person  in  his  stead  ;  and 
upon  every  such  dismissal  or  removal,  all  the  powers,  authorities,  protections, 
and  privileges  vested  by  virtue  of  such  appointment  in  any  person  so  dis- 
missed or  removed  shall  wholly  cease  and  determine. 

II.  Remuneration. — That  every  person  so  appointed  by  any  sheriff  to 
act  as  constable  or  peace-officer  as  aforesaid,  shall,  during  such  time  as  he 
shall  so  act  as  constable  or  peace-officer,  receive  from  the  company  or  other 
parties  carrying  on  such  public  works  a  reasonable  remuneration,  not  exceed- 
ing what  is  in  use  to  be  given  to  constables  on  duty  within  the  same  county ; 
and  the  amount,  and  the  time  and*manncr  of  payment  of  such  remuneration, 
shall  be  fixed  and  directed  by  the  sheriff. 

III.  Recovery  of  Remuneration. — That  in  all  cases  where  the  com- 
pany or  other  parties  carrying  on  any  such  public  work  shall  refuse  or 
neglect,  during  fourteen  days  nex£  after  demand  thereof,  to  pay  any  such 
remuneration,  or  any  part  thereof,  as  shall  by  any  sheriff  as  aforesaid  have 
been  directed  to  be  paid,  it  shall  be  lawful  for  such  sheriff  forthwith  to  cause 
the  same  to  be  levied,  together  with  the  expenses  of  levjing  the  same,  by 
poinding  and  sale  of  the  goods  and  effects  of  the  company,  or  other  parties 
liable  to  pay  such  remuneration. 

The  English  act  for  similar  purposes  is  the  1  and  2  Vict.  c.  80  (10th  August  1838). 
By  that  statute,  when  special  constables  have  been  appointed  under  the  existing  acts 
of  Parliament,  and  it  is  made  to  appear  to  any  two  or  more  justices,  on  the  oath  of 
three  or  more  credible  witnes^s,  that  the  appointment  was  occasioned  by  the  beha- 
viour, or  reasonable  apprehension  of  the  behaviour  of  persons  employed  on  railways 
or  other  public  works,  they  shall  order  payment  from  the  treasurer  of  the  company 
of  their  allowances ;  and  which  order,  if  confirmed  by  the  Secretary  of  State,  shall 
be  binding.  The  allowance  is  not  to  exceed  five  shillings  each  day  to  each  constable. 
The  Secretary  of  State  may  reduce  the  amount ;  and  recovery  may  be  made  by 
distress  of  the  goods  and  chattels  of  the  company. 

It  was  held  by  the  Court  of  Session,  27th  Jan.  1847,  affirmed  in  the  House  of 
Lords,  14th  July  1848  (North  British  Railway  Company),  that  the  opening  of  a 
railway  for  traffic,  under  sanction  of  the  Board  of  Trade,  did  not  free  tne  company 
from  liability  under  the  statute.  The  Lord  Chancellor  (Cottenham)  observed : 
**  That  during  the  continuance  of  the  construction  of  the  works,  the  sheriff  has 
authority  to  appoint,  and  the  company  are  bound  to  pay  for  the  expense  of  extra 
constables."  Lord  Brougham  remarked :  "  There  are  two  stages  in  the  construc- 
tion of  works  of  this  character — the  one  being  their  entire  completion,  and  the  other 
their  completion  only  so  far  as  may  admit  of  the  conveyance  of  passengers  or  goods 
upon  the  railway  with  some  degree  of  safety.  In  the  latter  case,  they  are  so  far 
completed  that  there  may  be  a  part  of  the  anticipated  profit  taken,  which  the  com- 
pany are  very  ready  to  take,  and  which  they  can  very  justly  and  very  naturally  do, 
upon  obtaining  the  certificate  of  the  railway  board  that  the  progress  has  been 
sufficient  for  that  purpose.  It  is  true  that  you  have  the  chance  of  having  your  neck 
broken,  or  your  limbs  broken  ;  there  is  still  that  risk,  though  necessanly  not  so 
great  a  certainty  as  before ;  because,  before  that,  you  had  a  certainty  of  having 
your  limbs  broken,  whereas,  after  the  certificate,  you  have  merely  a  chance.  Still 
you  can  go  if  you  choose ;  and  vou  always  do  choose,  because  you  have  no  other  way 
of  travelling,  except  by  a  broad-wheeled  waggon,  or  on  foot :  the  railway  is  the  only 
other  way.  You  have  no  election — nevertheless,  that  may  go  on  at  a  time  when  a 
great  part  of  the  works  of  the  railway  are  not  completed — as  appears  to  have  been 
the  case  in  this  instance  with  respect  to  the  station,  which  was  only  half  completed. 
Indeed,  there  still  remained  a  great  number  of  works  which  really  were  not  completed. 
The  effect  of  the  certificate  of  the  railway  board  is  merely  to  show  that  there  is  a 
chance  of  safety  in  travelling  upon  the  line,  and  th^t  it  is  nt  so  far  ;  but  it  does  not 
indicate  that  the  necessity  for  protecting  the  public  against  the  workmen  employed 
in  the  construction  of  the  line  has  ceased.     The  right  to  carry  passengers  depends 
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Tery  properlj  upon  the  issuing  of  that  certificate ;  but  it  does  not  follow  that  the 
whole  of  the  works  are  completed — very  much  the  reverse." 


A  private  person  called  on  by  a  magistrate  or  constable,  has  the  same  powei^  as  a 
constable  for  the  occasion.  A  person  so  called  on  to  help  in  preserving  the  peace, 
or  securing  its  violators,  is  liable  to  be  fined  and  imprisoned  if  he  refuses  without 
good  reason.  Under  a  verbal  or  written  warrant,  specially  addressed  to  him,  he  may 
act  as  a  constable  in  its  execution.  On  seeing  felony  or  ore  of  the  higher  crimes 
committed,  a  private  person  may  arrest  the  criminal,  and  detain  him  until  given 
over  to  the  proper  ofiBcers  of  justice.  He  may  also  endeavour  to  prevent  a  breach 
of  the  peace,  but  has  no  authority  to  arrest  the  parties  concerned,  without  the  sanc- 
tion of  a  magistrate  or  constable.  A  constable  may  apprehend  an  offender  on  his 
own  authority,  and  without  a  warrant,  but  which  ought  always  to  be  obtained  where 
.  possible ;  1746,  Meldrum  v.  Brown,  1  Hume,  p.  386  ;  2  Alison,  116. 

To  warrant  a  charge  of  deforcement  a  constable  must  be  lawfully  appointed,  and 
in  the  course  of  doing,  or  about  to  do,  an  official  act  in  a  lawful  manner.  Generally 
be  must  notify  that  he  is  a  constable ;  and,  if  he  has  a  warrant,  show  it,  but  not  part 
with  its  custody.  In  cases  of  riot  and  breaches  of  the  peace,  the  possession  of  a 
baton  is  sufficient  badge  of  authority.  Knowledge  of  the  person  bemg  a  constable 
is  sufficient  to  convict  for  deforcement,  without  production  of  the  insignia  of  office. 
The  constable  and  his  assistants  always  were  competent  witnesses.  It  was  found  that 
where  constables  proceeded  to  poind,  instead  of  using  distress,  and  attached  plough 
horses,  there  was  no  deforcement  in  resisting  them  ;  1811,  Forgan,  1  Hume,  p.  393. 
A  charge  of  deforcement  was  not  sustained  for  resisting  a  warrant  of  imprisonment 
on  a  small-debt  decree  of  the  justices,  where  the  clerk  had  failed  to  write  **  clerk  ** 
after  his  signature,  as  required  by  the  schedule  in  the  ^mall  Debt  Act ;  Whitelaw 
and  Bisset,  Bell's  Sup.  to  Hume,  p.  102.  A  similar  opinion  was  expressed  in  a  case 
where  a  person  had  been  apprehended  on  a  justice's  warrant  to  convene  ;  24th  Nov. 
1838,  Crawford,  2  Swinton,  p.  208.  In  some  special  statutes,  there  are  provisions 
for  punishing  deforcement  of  officers  ;  1  Hume,  p.  386,  and  vol.  ii.  76  ;  1  Alison, 
p.  492.     See  Deforcement. 

The  powers  and  duties  of  a  constable  are  well  defined  in  a  summary  drawn  up 
by  Sheriff  Tait  in  1832.  Founded  thereon  the  following  instructions  and  rules  were 
named  under  the  directions  of  the  present  Lord  Justice-General  (McNeill),  while 
Sheriff  of  Perthshire,  and  printed  copies  of  these  have  been  placed  in  the  hands  of 
every  constable  since  appomted  in  that  county.  No  better  summary  can  be  given. 
Similar  practical  directions,  adapted  to  English  law,  will  be  found  in  Bums'  Justicey 
vol.  i.  p.  939  (Chitty's  edition). 

INSTRUCTIONS  TO  THE  CONSTABLES  OF  THE  COUNTY 

OF  PERTH. 

The  powers  which  a  constable  exercises,  and  the  duties  which  he  performs 
in  public  cases,  are  either,  1st,  Such  as  are  under  the  authority  of  the 
sheriff,  or  of  a  justice  of  the  peace,  or  other  magistrate ;  or,  2dly,  Such  as 
are  exercised  and  performed  by  the  constable  of  his  own  authority. 

1st,  Public  Cases,  undei'  the  authority  of  the  Sheriffs  a  Justice  of  the  Peace,  or 

other  Magisttate, 

This  authority  may  be  given  either  by  a  verbal  or  by  a  written  warrant. 

Verbal  Warrant, — A  verbal  warrant  given  by  any  magistrate,  who  sees  a 
felony  or  breach  of  the  peace  committed,  authorizes  those  to  whom  it  is 
addressed  to  follow  the  delinquents  thus  personally  pointed  out  to  them;  and 
even  although  the  magistrate  has  not  been  present,  a  verbal  order  given  by 
him  on  an  immediate  complaint  of  a  murder,  robbery,  or  other  the  like 
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violent  and  highei*  crime,  by  those  who  have  certain  knowledge  of  the  fact, 
is  sufficient  authority  to  pursue  and  take  the  individual  (whether  his  name 
be  known  or  not)  who  may  be  positively  charged  with  the  crime. 

N,B» — Under  the  description  of  the  higher  crimes  seem  to  be  compre- 
hended murder ;  inflicting  of  a  dangerous  wound ;  rape ;  assault,  with 
intent  to  commit  a  rape;  fire-raising;  robbery  ;  assault,  with  intent 
to  commit  robbery  ;  theft,  more  especially  when  committed  by  house- 
breaking, or  by  opening  lockfast  places,  or  when  accompanied  by 
any  other  aggravation ;  breaking  into  a  house  in  order  to  commit 
murder,  theft,  or  other  felony. 
Written  Wan\int. — ^A  wan*ant  is  always  in  writing,  except  in  such  cases 
as  those  above  mentioned.     It  must  be  signed  by  the  magistrate,  and  must 
specify  or  describe  the  person  to  be  apprehended,  or  the  place  to  be  searched 
for  stolen  goods. 

N,B, — ^A  warrant  granted  blanks  as  to  the  name  of  the  person  to  be 
apprehended,  or  as  to  the  house  to  be  searched,  is  illegal ;  so  is  a 
genera]  warrant  to  apprehend  all  suspected  persons,  or  to  search  all 
suspected  places. 
Constable's  Bounds,  and  Indorsation  of  Warratit, — The  constable  must  not 
execute  his  warrant  beyond  the  county  of  Perth.     If  the  culprit  has  fled 
beyond  the  county,  the  constable  must  immediately  proceed  and  get  a  con- 
currence written  upon  the  warrant  by  a  magistrate  of  the  place  to  which  the 
culprit  has  fled,  and  then  follow  it  out. 

Afust  sliow  Warrant. — In  all  cases  of  arrest,  the  constable  ought  briefly 
to  acquaint  the  party  with  the  substance  of  his  warrant.  He  is  obliged  to 
show  his  warrant  on  demand,  for  inspection  and  perusal,  though  certainly 
not  to  part  with  it  to  any  one,  nor  to  give  it  out  of  his  hands. 

Baton. — Each  constable  ought  always  to  have  his  small  baton  on  his 
person,  so  as  to  be  able  to  display  it  on  every  emergency,  and  he  should,  if 
in  his  power,  display  his  large  baton  on  all  important  occasions. 

Breaking  Doors. — No  constable  can  break  open  doors  to  execute  a  war- 
rant unless  he  has  notified  his  errand,  and  has  demanded  entrance,  and  been 
refused  it ;  but  under  that  condition  he  is  entitled  to  make  forcible  entry  of 
a  house,  to  take  the  person  mentioned  in  the  warrant,  whether  the  house,  in 
which  that  person  is,  or  is  suspected  to  be,  be  his  own  or  not.  The  con- 
stable has  the  same  powers  upon  a  warrant  to  search  a  house  for  stolen 
goods,  and  to  apprehend  the  possessors  of  such  goods. 

When  Criminal  Warrants  may  be  Executed. — Criminal  warrants  may  be 
executed  during  all  hours  of  day  and  night,  and  on  Sunday  equally  as  on 
other  days. 

Searching  Criminals  when  Apprehended. — On  apprehending  any  person 
charged  with  a  crime,  the  constable  ought  immediately  to  search  his  person 
completely  and  carefully,  and  to  detain  weapons  of  any  kind,  picklocks,  or 
other  such  instruments,  money,  watches,  pawnbrokers'  duplicates,  and  every 
other  article  found  upon  him,  till  he  can  be  brought  before  a  magistrate, 
when  they  are  to  be  produced.  '  In  the  meantime,  the  constable  ought  to 
put  marks  on  all  such  articles,  so  as  to  enable  him  to  identify  them ;  and  he 
ought  to  get  one  or  two  other  intelligent  persons  present  to  mark  them,  so 
as  to  prove  that  they  were  found  upon  the  prisoner ;  and  the  constable  ought 
not  to  allow  them  to  be  taken  out  of  his  personal  keeping,  till  they  be 
delivered  over  to  the  procurator-fiscal,  and  labelled  before  the  magistrate ; 
and  the  prisoner  ought  also  to  be  desired  to  mark  them,  that  he  may  know 
them,  when  produced  to  him  on  his  examination  before  the  magistrate. 
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Betaking  Criminal  if  he  Escape, — If  the  party  arrested  escape,  the  constable 
may,  upon  fresh  pursuit,  and  without  a  new  warrant,  take  him  again,  and 
again,  as  often  as  he  escapes,  provided  he  proceeds  therein  immediately  on 
the  escape. 

Disposal  of  Prisoner, — Having  apprehended  the  culprit,  the  constable  must 
at  once  commit  him  to  prison,  if  he  has  a  written  warrant  to  that  effect.  If 
he  has  no  written  warrant  for  committing  the  culprit  to  prison,  he  should,  if 
in  the  country,  take  him  before  the  nearest  justice  ofthepeace^  and,  thereafter, 
act  as  the  justice  shall  direct ;  and  if  in  the  neighbourhood  of  Perth  or  Dun- 
blane, he  should  take  him  to  the  procurator-fiscal,  and  keep  the  culprit  in 
custody  till  he  receives  directions  on  the  subject.  The  constable  must,  in 
no  case,  commit  the  culprit  to  prison  of  his  own  authority ;  but  he  has  the 
necessary  power  of  securing  him  in  a  house  if  in  the  country,  or  in  the  lock- 
up cells,  if  in  a  town,  for  the  nighty  if  the  matter  cannot  be  ordered  otherwise 
from  the  unseasonable  hour,  the  distance  of  the  residence  of  the  magistrate, 
or  any  other  sufficient  cause. 

ProctiHng  Evidence, — The  constable  ought  also,  on  apprehending  a  delin- 
quent, to  endeavour  to  discover  evidence  for  obtaining  a  conviction ;  and 
every  information  acquired  ought  to  be  forthwith  communicated  to  the 
magistrate  or  procurator-fiscal  by  the  constable. 


2dy  Powers  and  Duties  of  a  Constable  of  his  own  Authority, 

The  Higher  Crimes. — In  case  of  murder,  housebreaking,  robbery,  or  any 
of  the  higher  crimes  before  described,  either  committed  in  his  presence,  or 
"known  to  him  by  immediate  complaint  of  others  who  were  present,  or  have 
been  the  sufferers  upon  such  occasions,  the  constable  must  instantly  seize 
the  offender ;  and  if  the  offender  should  fiee  to  a  house,  the  constable,  fol- 
lowing him  without  delay,  may  break  open  the  doors  if  refused  admittance, 
after  notifying  who  he  is,  and  what  is  the  purpose  of  his  coming. 

Searching,  Evidence,  Retaking,  Disposal, — A  constable's  powers  and  duties 
— in  following  the  criminal  into  another  county,  in  searching  his  person 
when  apprehended,  in  securing  evidence,  in  retaking  the  criminal  if  he 
escapes,  and  in  disposing  of  him — have  all  been  explained  already,  in  treat- 
ing of  the  execution  of  written  warrants.  They  equally  apply  where  the 
constable  acts  of  his  own  authority. 

Breach  of  the  Peace, — In  cases  of  breach  of  the  peace,  or  of  violent  threats 
of  immediate  mischief,  or  obstruction  of  a  constable  in  the  execution  of  his 
office— which  any  constable  has  seen  committed,  or  has  information  of  from 
others  who  are  sure  of  the  fact — he  is  authorized  and  required  to  apprehend 
the  delinquent. 

But  he  is  not  entitled,  in  such  a  case,  to  break  open  doors  if  the  delin- 
quent should  escape  into  a  house.  His  duty  is  to  intimate  his  character 
and  business  to  the  householder,  and  if  admittance  be  still  refused,  that  per- 
son may  afterwards  be  punished  for  contempt ;  but  the  constable  should,  by 
himself,  or  others,  watch  the  house  to  take  the  criminal  if  he  attempt  to 
escape,  till  a  warrant  can  be  obtained  for  forcing  entry. 

Disorderly  Houses. — A  cons^i^ble  is  entitled  to  break  into  a  house  to  sup- 
press any  serious  tumult  or  affray  which,  from  without,  he  hears  going  on 
in  the  house ;  and  upon  any  fray  or  disorder,  by  day  or  night,  or  any  sud- 
den accident  that  may  fall  out  in  any  disorderly  house,  or  on  the  street, 
highway,  or  elsewhere,  constables  should  take  measures  for  separating  the 
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p allies  and  preventing  any  mischief  that  may  happen,  and  should  seize  and 
ap[>rehend  the  party  or  parties  offending. 

Vagahond$  and  Beggars, — A  constable  must  also  apprehend  all  vagabonds, 
sturdy  beggars,  and  gypsies,  and  carry  t|}em  before  a  magistrate,  to  be  dealt 
with  according  to  law. 

N,B, — These  are,  by  Scots  Act  of  Parliament,  described  to  be  sorners  or 
masterful  beggars,  all  idle  persons  who  go  about  using  subtle,  crafty, 
and  unlawful  play,  as  jugglery,  fast  and  loose,  and  the  like — the 
people  calling  themselves  Egyptians  (gypsies),  or  any  others  who 
pretend  to  foresee  future  events,  and  to  tell  fortunes,  or  to  have  skill 
in  magic,  or  the  like — pretended  idiots,  all  able-bodied  persons  al- 
leging that  they  have  been  burnt  out  in  some  distant  part  of  the 
country,  or  that  they  have  been  banished  from  some  other  place  for 
crimes,  and  others  having  no  masters,  nor  following  any  lawful  trade 
or  occupation,  and  who  can  give  no  account  of  themselves  or  how 
they  earn  their  living — all  tale-tellers  and  ballad- singers  not  pro- 
perly licensed,  aU  sailors  alleging  that  they  have  been  shipwrecked, 
unless  they  have  sufficient  certificates  of  the  truth  of  the  allegation, 
all  common  beggars,  begging  even  in  their  own  parishes. 
A  constable  ought  to  watch  such  persons,  and  to  endeavour  to  discover 
their  haunts  and  their  associates,  in  order  that,  when  any  offence  is  com- 
mitted,  the  offender  may  the  more  easily  be  discovered. 

Persons  Causing  Danger  or  Disturbance, — A  constable  ought  to  apprehend 
all  persons  throwing  squibs  or  other  fire-works,  or  firing  guns  or  other  fire- 
arms, in  the  streets  of  towns  or  other  public  places,  to  the  danger  of  the  lives 
and  properties  of  the  inhabitants ;  or  wilfully  persisting  in  driving  cattle, 
carts,  or  the  like,  in  streets  or  other  crowded  places,  so  as  to  occasion  danger 
to  the  people^  or,  in  general,  wantonly  and  wilfully  persisting  in  any  act 
manifestly  attended  with  danger  to  others. 

Resetters^  Harbourers  of  Thieves,  etc. — ^A  constable  ought  to  observe  per- 
sons who  are  in  the  practice  of  resetting  stolen  goods,  or  of  receiving  and 
harbouring  thieves,  sturdy  beggars,  and  other  vagrants,  and  persons  of  bad 
character,  and  ought  to  find  out  by  what  suspicious  persons  their  houses  are 
frequented ;  and  Uiey  ought  to  make  up  a  list  of  all  the  lodging-houses  and 
rooms  frequented  or  occupied  by  such  persons  as  those  above  described 
within  his  district,  and  should  visit  the  same  twice  or  thrice  a  week,  at  such 
times  as  he  considers  most  likely  to  make  discoveries,  and,  of  course,  vary- 
ing the  hours  of  call  according  to  circumstances,  and  as  soon  as  the  list  is 
made  up  to  report  the  same  to  the  procurator-fiscal. 

Recovering  Stokn  Goods. — A  constable  ought,  whenever  he  can  discover 
any  clue  for  the  recovery  of  property  stolen,  to  lose  no  time  in  taking  pos- 
session of  it ;  and  where  this  cannot  be  legally  effected  without  a  search-war- 
rant, he  ought  to  apply  to  a  magistrate  for  one. 

He  cannot  search  for  stolen  goods  without  a  written  warrant,  specifying 
the  house  and  the  goods. 

Mohs  and  Riots,  etc. — Every  constable  when  he  knows,  suspects,  or  is  told 
of  any  assembly  which  may  lead  to  riots  or  disturbances,  must  immediately 
send  information  to  the  sheriff  or  nearest  magistrate,  or  to  the  procurator- 
fiscal,  and  must  also  himself  go  to  the  spot  with  his  baton  ;  and  if  unlawful 
proceedings  are  taking  place,  he  should  immediately  endeavour  to  suppress 
the  disturbance,  and  to  apprehend  those  concerned.  On  such  occasions,  he 
may  call  for  the  assistance  of  any  of  the  lieges,  who  are  bound  to  assist 
him ;  and  if  they  fail  or  refuse  to  do  so,  they  are  liable  to  be  punished. 
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N.B, — On  the  first  alarm  or  suflpicion  of  a  riot,  all  the  constables  of  the 
district  should  assemble  as  speedily  as  possible  (without  waiting  for  a 
regular  notice  being  sent  them)  at  such  place  of  rendezvous  as  may 
have  been  appointed,  and  then  proceed  to  act  in  a  body  (under  a 
magistrate,  or,  in  the  absence  of  a  magistrate,  under  one  or  more  of 
their  own  number),  for  the  suppression  of  the  riot  and  for  securing 
oflTenders. 

Fire. — When  a  constable  hears  of  a  fire,  he  ought  instantly  to  repair  to 
the  spot,  and  do  his  utmost  to  preserve  order,  to  protect  the  property  against 
depredation,  and  to  extinguish  the  fire ;  and,  if  it  appear  to  be  necessary,  to 
send  notice  by  express  to  the  nearest  magistrate. 

Breaking  of  the  Sabbath-Dai/, — Constables  should  prevent  disturbing  of 
public  worship,  whether  in  the  Established  Churches  or  in  any  congregation 
of  dissenters  tolerated  by  law ;  and  he  should  prevent  all  gaming  or  playing, 
fishing,  and  in  general  all  usual  or  ordinary  labour,  employment,  or  sport, 
upon  Sunday. 

Many  statutes  are  in  force  prohibiting  these  things.  If  the  constable  is 
present,  and  sees  a  public  indecency  or  breach  of  the  peace  committed,  he 
should  apprehend  the  offender ;  or  should  he  hear  of  the  offence  subse- 
quently, he  should  report  the  same  to  the  procurator-fiscal. 

Nuisances, — When  the  constable  discovers  any  nuisances  or  obstructions 
tending  to  the  danger  or  discomfort  of  the  people,  he  ought  to  give  notice  to 
a  magistrate,  or  to  the  procurator-fiscal ;  but  it  is  proper  to  caution  the  party 
concerned,  who  may  not  be  aware  that  he  is  guilty  of  a  wrong. 

False  WeiglUs  and  Measures, — The  constable  ought  to  give  similar  infor- 
mation when  he  discovers  or  suspects  false  weights  or  measures  to  be  used, 
and  also  when  the  imperial  standard  is  not  attended  to. 

Highways, — Constables  ought  to  attend  to  the  enforcement  of  the  law  for 
preserving  order  upon  highways,  particularly  with  regard  to  the  driving  of 
carts  and  carriages,  and  the  creating  of  obstructions  on  the  road. 

Assistants. — That  constables  may  be  more  effectually  enabled  to  execute 
their  office,  they  are  empowered,  when  necessary,  to  call  for  the  assistance 
not  only  of  other  constables,  messengers-at-arms,  sheriff-officers,  and  other 
officers  of  the  law,  but  also  of  the  bystanders  and  passengers,  and  whole 
neighbours  and  inhabitants,  teho  are  bound,  after  the  baton  is  displayed  and 
their  aid  required,  to  act  as  assistants  to  the  constables  so  calling  them  ; 
and  if  they  fail  or  refuse  to  do  so,  they  are  liable  to  be  punished. 

Arrangetnents  for  Acting  in  Bodies, — The  constables  should  arrange  them- 
selves into  districts,  having  a  captain  and  one  or  two  lieutenants  for  each  dis- 
trict; and  bye-laws  similar  to  those  hereto  annexed  should  be  subscribed  to 
by  the  individual  members,  for  the  better  regulation  and  union  of  the  body. 
Corrected  lists  of  the  constables  acting  in  each  district,  and  their  office- 
bearers, should  be  carefully  inade  up  annually  in  the  month  of  June,  and  a 
certified  copy  sent  to  the  procurator- fiscal  so  soon  as  made  up. 

General  Advice, — It  is  impossible  to  lay  down  rules  for  every  particular 
situation  in  which  a  constable,  whether  acting  by  the  authority  of  a  magis-^ 
trate  or  by  his  own  authority,  may  be  placed.  When  in  doubt  as  to  his 
powers  or  conduct  (if  time  permit,  without  injury  to  public  service),  he 
should  apply  to  the  sheriff,  or  to  a  justice  of  the  peace  residing  in  the  neigh- 
bourhood, or  to  the  procurator-fiscal,  for  further  information  and  instruc- 
tions. Much,  however,  will  depend  upon  the  sagacity  of  the  constable 
himself.  He  ought,  on  all  occasions,  to  maintain  perfect  sobrietj/  and  decency, 
and  conduct  himself  with  lenity,  teniper,  and  moderation,  though  at  the  same 
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time  with  activity,  vigilance,  firmness,  and  courage,  in  preserving  the  public 
peace,  and  in  bringing  offenders  to  justice.  While  he  so  conducts  himself  he 
is  entitled  to  the  respect,  gratitude,  and  co-operation  of  his  fellow-citizens  ; 
and  these  he  will  receive. 

N.B, — In  civil  cases,  and  under  special  statutes,  constables  have  duties 
to  perform  which  do  not  require  to  be  noticed  here, — the  present  in- 
structions being  applicable  to  crimes  and  breaches  of  the  peace,  etc. 

REGULATIONS 

Suggested  as  before-mentiofied,  and,  in  order  to  be  binding,  fnust  be  signed  by 

each  Member  of  the  Society, 

I.  The  society  shall  be  called  "  The  Society  of  Constables  of  the  

District  of  Perthshire." 

II.  The  office-bearers  of  the  society  shall  consist  of  a  captain,  and  first 
and  second  lieutenants,  with  a  clerk,  and  treasurer,  and  an  officer  ;  and  these, 
with  the  exception  of  the  officer,  shall  be  elected  annually,  at  a  general 
meeting  of  the  society,  to  be  held  on  the  first  Monday  of  the  month  of  June 
in  each  year.  Immediately  after  the  general  election  of  the  office-bearers,  a 
list  of  the  office-bearers,  as  also  of  the  whole  effective  constables  in  the  dis- 
trict, shall  be  reported  to  the  procurator-fiscal. 

m.  All  meetings  of  the  society  shall  be  appointed  by  the  captain,  or,  in 
his  absence,  by  the  senior  lieutenant,  and  shall  be  called  by  notices  given  by 
the  officer,  except  in  cases  of  ui^ency,  when  intimation  shall  be  sufficient,  if 
made  by  the  sheriff,  or  any  magistrate,  the  procurator-fiscal,  a  brother  con- 
stable, or  any  officer  employed  for  the  purpose.  The  captain,  or,  in  his  ab- 
sence, the  senior  lieutenant,  shall  call  a  general  meeting  of  the  society  at  any 
time,  upon  a  requisition  signed  by  at  least  five  of  the  constables,  and  setting 
forth  the  purpose  or  purposes  for  which  they  wish  such  meeting  called. 

IV.  Every  member  absent  from  a  general  meeting,  or  muster  of  the 
society,  shall  pay  a  fine  of  one  shilling  to  the  society's  treasurer,  and  no  ex- 
cuse shall  be  admitted  for  absence,  except  that  of  sickness  or  necessary  ab- 
sence from  the  district ;  and  every  member  who  shall  be  absent  for  three 
successive  meetings  or  musters  without  a  sustained  excuse,  shall  be  reported 
to  the  procurator-fiscal  by  the  captain,  in  order  that,  if  necessary,  the  place 
of  such  may  be  filled  up  by  a  more  efficient  member. 

v.  Every  member  absent  from  any  meeting  or  muster  of  the  society, 
called  on  extraordinary  or  urgent  occasions,  shall  pay  a  fine  of  two  shillings 
and  sixpence. 

VI.  Every  member  coming  to  general  meetings  of  the  society  a  quarter 
of  an  hour  later  than  the  intimation  bears,  shall  pay  a  fine  of  sixpence,  and 
if  half  an  hour,  one  shilling ;  and  at  extraordinary  meetings  (where  the  fine 
for  absence  amounts  to  two  shillings  and  sixpence),  one  shilling  for  being  a 
quarter  of  an  hour  later  than  the  time  intimated,  and  one  shilling  and  six- 
pence if  half  an  hour. 

YII.  Any  member  leaving  a  meeting  of  the  society  without  the  permis- 
sion of  the  captain  or  preses,  shall  be  liable  to  the  same  fine  as  if  he  had  not 
appeared  at  such  meeting. 

Vin.  Every  member  of  the  society  shall  carry  his  small  baton  at  all  times, 
and  any  one  coming  to  any  meeting  without  it  shall  incur  a  fine  of  sixpence, 
and  without  his  large  baton,  when  specially  instructed  to  have  it,  one  shil- 
ling. Any  member  losing  his  small  or  large  baton,  unless  on  necessary 
duty,  shall  incur  a  fine  of  two  shillings  and  sixpence. 
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IX.  No  member  who  has  not  paid  his  fines  to  the  treasurer  shall  be  en- 
titled to  express  his  opinion,  or  to  vote  on  any  subject  that  may  be  brought 
before  the  society,  until  such  fines  are  paid  up. 

X.  All  fines  incurred  shall  be  certified  at  the  time  by  the  initials  of  the 
captain,  and  handed  to  the  treasurer  at  the  ensuing  meeting,  afler  which  no 
objections  to,  or  deliberations  on,  the  same,  shall  be  permitted. 

XI.  In  the  case  of  a  vacancy  occurring  in  the  office  of  captain,  or  lieu- 
tenant, or  clerk  and  treasurer,  by  resignation  or  otherwise,  at  any  period  of 
the  year  between  the  annual  meetings  of  the  society,  a  general  meeting  shall 
be  called,  within  ten  days  of  such  vacancy,  for  filling  up  the  same. 

XII.  Every  motion  brought  before  the  society  affecting  the  laws  and  re- 
gulations shall,  after  being  seconded,  be  given  to  the  clerk  in  writing,  and 
lie  oyer  till  the  next  general  meeting,  being  at  no  less  a  distance  than  twenty 
daj8-ft*om  the  former  meeting,  when,  if  approved  of  by  a  majority,  it  shall 
pass  into  a  law,  subject  to  the  approval  of  the  sheriff  or  justices.  In  all 
cases  where  there  shall  occur  an  equality  of  votes,  the  captain  or  preses 
shall  have  a  casting  vote  besides  a  deliberative  vote. 

XIII.  Upon  occasion  of  fire,  the  captain  or  first  lieutenant  shall  call  out 
the  constables,  when  it  shall  be  their  duty  to  preserve  order,  and  to  protect 
property ;  to  keep  the  crowd  away  from  the  engines,  and  those  employed 
about  them,  and  from  persons  carrying  water ;  and  otherwise  to  do  all  in 
their  power  to  extinguish  the  fire. 

XIV.  When  tlic  constables  are  on  duty,  and  shall  separate  in  order  to 
act  in  divisions,  it  shall  be  the  duty  of  the  captain,  lieutenants,  and  others  at 
the  heads  of  the  divisions,  before  joining  the  general  body,  to  call  over  the 
Dames  of  his  division,  and  report  the  absent  members  (if  any) ;  and  such 
absentees  shall  be  liable  to  a  fine  of  one  shilling. 

XV.  The  fines  incurred  and  collected  throughout  the  year  shall  be  dis- 
posed of  in  such  manner  as  shall  be  directed  at  the  general  meeting  of  the 
society  for  the  election  of  office-bearers. 

XVI.  The  captain,  lieutenants,  clerk,  and  treasurer,  shall  act  as  a  council 
ex  officio^  and  the  captain,  when  present,  to  be  preses  of  meetings. 

CONSTABLES  IN  ENGLAND.— There  are  a  variety  of  classes  of  constabulary 
in  England,  and  various  statutes  exist  for  their  regulation. 

I.  High  Constables  are  appointed  for  certain  territorial  divisions,  and  have  special 
duties  to  perform,  and  the  superintendence  of  the  petty  constables  within  their  seve- 
ral districts ;  13  Ed.  c.  12,  s.  6.  They  are  now  nppointed  by  justices  of  the  divisions 
under  the  Act  7  and  8  Vict.  c.  33,  s.  8,  by  which  their  duties  and  powers  are  re- 
gulated. 

II.  County  and  District  Constables  are  regulated  by  the  2  and  3  Vict.  c.  93  (1839) ; 
3  and  4  Vict.  c.  88  ;  12  and  13  Vict.  c.  66  (1849) ;  and  13  and  14  Vict.  c.  87 
(1850). 

III.  Parish  Constables  are  appointed  at  common  law,  and  under  the  Statutes  5 
and  6  Vict.  c.  109  ;  7  and  8  Vict.  c.  52  ;  and  13  Vict.  c.  20  (1850). 

IV.  Burgh  Constables  are  regulated  by  the  Statutes  5  and  6  Will.  IV.  c.  76,  s. 
83  (1835),  and  11  Vict.  c.  14  (1848). 

V.  Special  Constables  for  the  preservation  of  the  peace  are  appointed  under  the 
Act  1  and  2  Will.  IV.  c.  41  (1831),  and  6  and  6  Will.  IV.  c.  43  (1835). 

VI.  Constables  for  Public  Works  are  named  under  the  1  and  2  Vict.  c.  80  (1838). 

VII.  Cmkstdbles  on  Canals  and  Navigable  Rivers  are  nominated  under  3  and  4 
Vict.  c.  60  (1840). 

VIII.  The  Metropolitan  Police  Act  is  10  Geo.  IV.  c.  44,  amended  by  2  and  3 
Vict.  c.  47  and  71  (1839),  and  3  and  4  Vict.  c.  84  (1840). 

IX.  Lock-up  Hotises  are  authorized  to  be  erected  and  maintained  by  11  and  12 
Vict.  c.  101. 
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The  following  abstract  of  the  English  law  with  reference  to  Parish  Constables 
(under  the  Act  6  and  6  Vict.  c.  109),  may  be  found  useful,  as  being  somewhat  ana- 
logous to  our  district  or  special  constables  for  the  preservation  of  the  peace. 

I.  Appointment. — County  justices  hold  a  special  session  in  their  divisions 
for  the  appointment  of  parochial  constables  on  some  day  after  the  24th 
March  and  before  the  9th  April  in  each  year,  and  within  the  first  seven  days 
of  February  in  each  year;  two  justices  issue  a  precept  (with  notice  of  the 
time  and  place  of  the  special  session)  to  the  overseers  of  each  parisli  within 
the  division,  requiring  them  to  return,  before  the  24th  March,  a  list  of  a 
competent  number  of  men  qualified  and  liable  to  serve  as  constables.  The 
overseers  then  summon  a  vestry  meeting,  to  be  held  within  fourteen  days  from 
the  receipt  of  the  precept,  and  the  vestry  make  out  a  list  of  such  number  as 
shall  be  named  in  the  precept,  of  men  residing  in  their  parish  qualified  and 
liable  to  serve,  and  the  vestry  annex  to  their  return  the  names  of  men  will- 
ing to  serve,  and  who  they  recommend  to  be  appointed,  although  not  having 
the  qualification  mentioned  in  the  act.  The  overseers  make  copies  of  the 
lists  agreed  upon  at  the  vestry ;  and  where  any  person  has  served  the  office 
.  of  constable  in  the  said  parish,  in  person  or  by  substitute,  the  overseers  to 
Bet  against  his  name  in  the  list  the  date  of  the  year  of  such  service,  and  fix 
a  copy  of  the  list  upon  the  door  of  every  church  or  chapel  in  their  parish  for 
the  first  three  Sundays'in  March,  having  first  subjoined  thereto  a  notice  that 
all  objections  to  the  list  will  be  heard  by  the  justices,  at  a  time  and  place 
mentioned  therein,  and  having  also  signed  their  names  at  the  foot  of  such 
copy,  and  keep  the  original  list,  or  a  copy  thereof,  for  the  perusal  (without 
fee)  of  the  inhabitants,  during  the  first  three  weeks  in  March,  and  sign  and 
return  the  original  list  to  the  justices  by  the  time  limited  in  the  precept. 
Every  overseer  neglecting  or  refusing  to  sign  and  return  such  list,  or  to 
make  out,  sign,  and  publish  such  copies  as  aforesaid,  or  knowingly  leaving 
out  any  name  which  ought  to  be  included  therein,  or  knowingly  making  a 
false  return,  is  liable  in  a  penalty  not  exceeding  L.5.  The  overseers  attend 
the  special  sessions  for  the  appointment  of  constables,  and  verify  their  lists, 
and  answer  on  oath  such  questions  as  may  be  put  to  them  by  the  justices 
present ;  and  the  justices,  on  the  oath  of  the  party,  or  upon  other  proof,  or 
on  their  own  knowledge,  strike  out  of  such  list  the  name  of  any  man  not 
qualified  and  liable  to  serve  as  constable,  and  the  names  of  men  disabled  by 
lunacy,  imbecility  of  mind,  deafness,  blindness,  or  other  infirmity  of  body ; 
and  the  lists,  when  duly  corrected  at  such  session,  or  the  adjournment  thereof, 
are  allowed  and  signed,  with  their  allowance  by  the  justices  present,  or  any 
two  of  them.  The  justices  choose  from  the  allowed  list  the  names  of  such 
number  of  persons  as  they  may  think  necessary  (having  regard  to  the  popu- 
lation and  extent)  to  act  as  constables  for  the  parish  during  the  ensuing 
year ;  but  no  person  who  shall,  either  in  person  or  by  deputy,  have  served, 
the  ofiice,  is  liable  to  bo  again  chosen,  until  every  other  person  in  the  parish 
qualified  and  liable  to  serve  shall,  either  in  person  or  by  substitute,  have  served 
the  office  of  constable.  The  justices  cause  the  persons  so  chosen  to  be  sum- 
moned before  them  on  a  day  to  be  fixed  by  them,  and  cause  the  prescribed* 
oath  to  be  administered.  The  Queen's  Bench,  by  Mandamus,  may  compel 
the  justices  to  swear  in  a  constable  duly  chosen  ;  R.  v.  Mullen,  1  B.  and  A. 
219.  A  constable  sworn  in  by  one  justice  after  the  adjournment  of  the 
court,  was  held  to  be  duly  sworn  ;  R.  r.  Dr  Franchard,  2  Stra.  1149.  Any 
persons  unwilling  to  serve  may  find  a  substitute,  to  be  approved  by  the  jus- 
tices, but  the  service  of  the  substitute  is  not  to  be  reckoned  as  his  own  ser- 
vice.   Within  fourteen  days  afler  the  appointment  and  swearing  of  such  con- 
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stables,  the  clerk  to  the  justices  send  to  every  acting  justice  for  such  division, 
and  to  the  clerk  of  the  peace,  for  the  purpose  of  being  laid  before  the  court 
of  quarter-sessions,  a  list  of  all  constables  so  appointed  in  the  division,  and 
the  parishes  for  which  appointed,  and  the  overseers  aflix  to  the  door  of  the 
parish  church  a  list  of  constables  appointed  in  their  parishes.  Justices  may 
unite  adjoining  parishes  by  order  made  at  a  special  session,  and  annex  any 
extra-parochial  place  to  an  adjoining  parish  ;  5  and  6  Vict.  c.  109. 

IL  Qualification. — Every  able-bodied  man  between  the  ages  of  ticenty^ 
five  BXi^  fifty 'five  years,  resident  in  the  parish,  and  rated  to  the  poor  or  county 
rate  on  any  tenement  of  the  net  yearly  value  of  four  pounds  or  upwards,  and 
not  being  exempt  or  disqualified,  is  liable  to  serve  as  constable  of  that  parish  ; 
5  and  6  Vict.  c.  109,  s.  5.  Actual  residence  in  the  parish  is  essential ;  R. 
p.  Adlard  ;  7  D.  and  R.  340.  Per  Chief  Justice  Abbot — "  The //er«ow«/  pre- 
sence of  the  constable  is  indispensable^  for  he  is  presumed  to  be  known  to 
all  the  inhabitants  of  the  parish,  and  they  are  all  bound  to  obey  his  orders, 
and  to  aid  and  assist  him  whenever  called  upon  in  the  exercise  of  lawful 
authority." 

III.  Exemptions. — Peers,  members  of  parliament,  judges,  justices  of  the 
peace,  deputy  lieutenants,  clergymen,  catholic  priests  who  have  taken  and  sub- 
scribed the  oaths  and  dechirations  required  by  law,  dissenting  teachers  or 
preachers  of  any  registered  meeting  following  no  secular  occupation  except 
that  of  a  schoolmaster,  and  producing  the  certificate  of  a  justice  of  their  hav- 
ing taken  the  oaths  and  subscribed  the  declarations  required  by  law,  attor- 
nies,  solicitors,  proctors,  conveyancers,  special  pleaders,  officers  of  any  court 
of  law  or  equity,  or  of  ecclesiastical  or  admiralty  jurisdiction,  coroners, 
gaolers  and  keepers  of  houses  of  correction,  physicians,  surgeons,  apothe- 
caries, officers  of  the  army  or  navy  on  full  pay,  persons  serving  in  any  corps 
of  yeomanry,  licensed  pilots,  masters  of  vessels  in  the  buoy  and  light  service, 
household  servants  of  her  Majesty,  custom  and  excise  officers,  sheriffs  and 
sheriffs'  officers,  high  constables,  clerks  of  poor-law  guardians,  masters  of 
union  workhouses,  county  or  district  constables,  parish  clerks,  registrars  and 
superintendent-registrars  of  births,  deaths,  and  marriages,  churchwardens, 
overseers,  and  relieving-officers,  are  exempt  from  the  office  of  Parish  Con- 
stable ;  5  and  6  Vict.  c.  109,  s.  6.  Foreigners,  though  naturalized,  are  con- 
sidered exempt ;  R.  v.  Ferdinand  de  Mierre ;  5  Bur,  2790. 

rV.  Disqualification. — Licensed  victuallers  and  persons  licensed  to  sell 
exciseable  Itquors,  or  to  sell  beer  by  retail,  gamekeepers  and  persons  at- 
tainted of  treason  or  felony,  or  convicted  of  any  infamous  crime,  are  dis- 
qualified.    Ibid.  s.  7. 

V.  Refusing  to  Act. — Every  person  qualified  and  liable  to  serve,  and 
chosen  by  the  justices  to  serve  the  office  of  constable,  and  duly  summoned 
to  be  sworn,  and  take  upon  himself  the  said  office,  who  refuses,  or  without 
reasonable  cause  to  be  allowed  by  the  said  justices,  neglects  to  attend  and  be 
sworn  as  constable,  or  to  find  a  qualified  substitute^  is  liable,  on  conviction 
before  two  justices,  in  a  penalty  not  exceeding  ten  pounds  ;  and  any  person 
being  sworn  who  shall  wilfully  neglect  to  act  in  the  execution  of  his  office, 
on  conviction  before  two  justices,  is  liable  to  a  fine  not  excee<lingfive  pounds. 
Fines  of  L.lOO  had  been  paid  in  Manchester  for  refusing  office,  but  one  of 
L.300  was  held  excessive  (R.  «?.  Mosley,  5  N.  and  M.  261). 

VI.  Oaths. — The  oath  of  a  parish  constable  is,  "  I  do  swear  that  I  will  well 
and  truly  serve  our  Sovereign  Lady  the  Queen  in  the  ojjice  of  constable  for  the 
pariah  of  D,  for  the  year  now  following^  or  until  another  constable  shall  be  swom^ 
in  my  stead,  according  to  the  best  of  my  skill  and  judgment.     So  help  me  God,*' 
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The  oath  of  a  special  constable  is,  "  /  do  swear  that  I  will  well  and  truly  serve 
our  Sovereign  Ladtf  the  Queen  in  the  office  of  special  constable  for  the  parish  of  D^ 
without  favour  or  affection^  malice  or  iU-wUl^  and  that  I  will  to  the  best  of  my 
power  cause  the  peace  to  be  kept  and  preserved,  and  prevent  all  offences  against 
the  persons  and  properties  of  Her  Majesty's  subjects,  and  that  while  I  continue  to 
hold  the  said  office,  I  will  to  the  best  of  my  skill  and  knowledge,  discharge  the 
duties  thereof  faithfully  according  to  law.     So  help  me  God." 

VII.  FowERa  AND  Duties. — Constables  have  within  the  whole  county, 
and  in  every  adjoining  county,  all  the  powers,  and  are  liable  to  all  the 
duties  of  a  constable  within  his  constablewick  ;  but  are  not  bound  to  act  as 
constables  beyond  the  parish  for  which  they  are  sworn,  without  the  special 
warrant  of  a  justice;  and  are  subject  to  the  authority  of  the  chief  constable 
or  superintendent,  if  any  such  is  appointed,  under  the  county  constabulary. 

Vni.  Privileges  and  Protection. — A  constable  is  not,  at  common  law, 
protected  if  the  warrant  be  bad ;  (Morrel,  4  Scott,  N.  R.  306).  But  he  in 
liberated  under  the  24  Geo.  II.  c.  44,  s.  6  and  7,  when  he  gives  a  copy  of 
his  warrant.  Action  must  be  brought  within  six  months,  even  though  he 
has  not  acted  in  strict  obedience  to  the  warrant,  but  bonajide,  and  in  sup- 
posed obedience  thereto  ;  Smith,  2  B.  and  B.  619,  Grosdon,  4  Exch.  445.  It 
was  held  illegal  for  a  constable  to  apprehend  without  a  warrant  two  hours 
after  an  assault  had  been  committed;  29th  April  1854,  llegina  v.  Walker. 
(Weekly  Reporter). 

IX.  Fees  and  Allowances. — Justices  at  quarter-sessions  are  authorized 
to  settle  a  table  of  fees  for  the  justices'  clerk  and  the  constable,  subject  to  the 
approval  of  the  Secretary  of  State ;  and  where  any  duty  is  performed  for 
which  any  such  fee  is  settled,  and  for  which  the  payment  is  not  by  law 
charged  upon  the  county  rate,  the  amount  is  paid  by  the  ovei*seers  out  of  the 
poor  rate,  upon  the  order  of  the  justices  in  petty  sessions  for  the  division, 
and  under  such  regulations  as  are  made  by  the  quarter-sessions,  subject  to 
the  approval  of  the  Secretary  of  State  ;  41  Geo.  III.  c.  78. 

X.  Paid  Constable. — A  vestry  meeting  may  resolve  that  one  or  more 
paid  constables  shall  be  appointed  for  their  parish,  a  copy  of  which  resolu- 
tion and  of  the  salary  resolved  on  shall  be  sent  to  the  justices  with  the  return 
before  mentioned ;  and  the  justices  at  the  session  for  the  appointment  of  con- 
stables, if  satisfied  with  such  salary,  shall  appoint  so  many  paid  constables  as 
shall  have  been  resolved  upon,  or  if  the  same  resolution  shall  have  been 
agreed  to  by  more  parishes  than  one  adjoining  each  other,  may,' if  they  think 
fit,  api)oint  the  same  paid  constables  to  act  conjointly  for  all  such  parishes ; 
and  in  any  parish  in  which  a  paid  constable  is  appointed,  the  justices  need 
not  appoint  any  unpaid  constables,  or  may  appoint  a  smaller  number  than 
they  had  otherwise  resolved  upon.  The  paid  constable  to  remain  in  ofiice 
until  he  shall  resign,  or  be  dismissed  for  misconduct  by  the  justices  of  the 
division  in  petty  session,  or  until  the  vestry  rescind  the  resolution  for  his 
appointment  at  any  vestry  meeting  for  making  the  return  before  directed, 
and  the  salary  to  be  paid  out  of  the  poor's  rate;  18  Geo.  III.  c.  19 ;  5  and 
6  Vict.  c.  109,  s.  19. 

XI.  Refusing  to  Assist  Constable. — Every  person  present  is  bound  to 
assist,  when  charged  by  the  constable ;  and  the  refusal  to  do  so  is  an  indict- 
able misdemeanour,  punishable  by  fine  or  imprisonment,  or  both,  but  for 
which  no  summary  remedy  is  provided.  To  support  an  indictment  for  re- 
fusing to  aid  in  quelling  a  riot,  it  was  held  that  it  is  necessary  to  prove,  first, 
that  the  constable  saw  a  breach  of  the  peace  committed  ;  secondly,  that  there 
Was  a  reasonable  necessity  for  calling  on  the  defendant  for  his  assistanci^ ; 
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and,  thirdly,  that  the  defendant  refused  without  any  physical  impossibility 
or  lawful  excuse  ;  but  it  is  no  defence  that  his  aid  would  have  been  of  no  use. 
(R.  V.  Brown,  1  C.  and  M.  814).  A  person  assaulting  the  party  charged  to 
assist  the  constable,  may  be  punished  for  the  assault ;  and  if  he  rescue  the 
prisoner,  may  be  indicted  for  the  rescue,  and,  by  1  and  2  Geo.  IV.  c.  88, 
transported,  if  the  prisoner  were  in  custody  for  felony.  Where  a  person  is 
in  custody  of  a  private  party,  he  should  give  notice  to  the  rescuer  of  the 
cause  for  which  the  prisoner  is  in  custody — where,  in  that  of  a  constable,  the 
rescuer  must  take  notice  of  it  himself  at  his  peril. 
See  Criminal  Proceedings — Police, 

CONSTABLE,  LORD  HIGH.  The  last  in  England  who  held  this  office,  as 
hereditary,  was  Edward,  Duke  of  Buckingham,  attainted  in  the  reign  of  Henry  VIII. 
In  Scotland,  it  is  hereditary  in  the  noble  family  of  Enrol,  and  is  supposed  to  date  its 
origin  from  the  battle  of  Luncarty,  said  to  be  fought  in  990.  Its  jiuisdiction  and 
powers  were  once  great,  but  are  now  merely  honorary.  There  were  inferior  or 
territorial  constables,  having  special  jurisdiction  over  castles  and  royal  burghs. 
These  were  abolished  by  the  Jurisdiction  Act  20  Geo.  II.  c.  43  (1746).  But  the 
act  preserved  the  office  of  High  Constable;  Ersk.  B.  1,  T.  3,  S.  37.  Boyd's 
Justice,  p.  33. 

CONSTITUTION,  DECREE  OF— whereby  a  debt  due  by  a  deceased  party  is 
constituted  against  his  heirs,  in  the  event  of  their  failure  to  renounce  the  represen- 
tation on  being  charged  to  enter  themselves  as  heirs ;  Ersk.  B.  2,  T.  12,  S.  13.  See 
Charge — Cognitionis  causa. 

CONSUETUDINARY  LAW — lex  non  acrtpto — the  customary  or  common  law, 
as  distingushed  from  written  or  statutory  law ;  Ersk.  B.  1,  T.  1,  S.  44. 

CONTEMPT  OF  COURT  may  be  punished  summarily  by  fine  and  imprison- 
ment, where  the  offence  is  committed  in  open  court  in  presence  of  the  judge.  Where 
out  of  court,  or  in  writing,  the  offender  ought  to  be  brought  up  on  a  formal  com- 
plaint by  the  fiscal.  Assault  in  the  supreme  court,  or  striking  or  threatening  the 
superior  judges,  was  made  a  capital  offence  by  1593,  c.  177 ;  1600,  c.  4.  Striking 
in  presence  of  any  inferior  judge,  was  punished  imder  the  same  statutes  by  fine  and 
imprisonment.  Li  1673,  a  person  had  his  tongue  bored  by  the  common  executioner 
for  openly  accusing,  in  court,  the  Earl  of  Athol,  Justice-General,  of  partiality  in  the 
case  under  trial.  In  1793,  two  printers  were  sentenced  to  three  months'  imprison- 
ment for  publishing  a  libel  on  the  Court  of  Justiciary.  Imprisonment  for  foiur 
mouths  was  imposed  for  a  similar  offence ;  1820,  M*Leod,  1  Shaw,  3.  Fine  and 
imprisonment  were  inflicted  on  printers  for  publishing  a  false  and  aggravated  account 
of  a  charge  against  an  accused  party,  and  therefore  "  subversive  of  the  principles  of 
a  fair  trial ;  **  1820,  Watson,  1  Shaw,  9.  The  court,  in  the  case  of  Hare  and  Burke, 
1829,  prohibited  the  publication  of  the  proceedings  until  the  conclusion  of  the  trial. 
An  accused  person  was  imprisoned  for  whispering  to  a  witness ;  1714,  Smith.  A 
witness  was  imprisoned  for  four  months  for  remaining  mute ;  1 822,  Ker  ;  and 
another  witness  for  refusing  to  be  sworn  ;  1824,  Elphinstone.  An  agent  was  im- 
prisoned for  one  month,  and  discharged  from  practice,  for  tampering  with  a  witness ; 
1821,  Stirling.  Imprisonment  for  one  month  was  inflicted  on  a  witness  who  made 
his  escape  from  the  room  after  being  enclosed  ;  1831,  M* Alpine.  An  accused  party 
was  imprisoned  for  eight  days  because  of  coming  to  the  bar  in  a  state  of  intoxication ; 
1838,  McLean ;  and  a  witness,  under  similar  circumstances,  was  adjudged  to  thirty 
days  in  Bridewell ;  1840,  Wemyss.  A  witness  was  sent  to  prison  for  three  months 
for  prevarication  on  oath ;  1831,  Beveridge.  A  writer  to  the  signet,  for  sending  an 
insulting  letter  to  the  Lord  President,  was  censured,  and  ordained  to  find  caution  for 
good  behaviour ;  and  a  party  to  a  civil  suit  had  sentence  of  four  months'  imprison- 
ment for  a  similar  offence ;  1st  Feb.  1822,  Lord  Advocate.  A  pannel  contemptu- 
ously addressing  the  court  on  receiving  sentence,  was  ordered  to  be  fed  on  bread  and 
water  for  ten  days;  23d  Dec.  1829,  Clark.  Sentence  of  six  months  imprisonment 
was  pronounced  against  a  man  for  collecting  a  crowd,  and  shaking  his  fist  in  the  face 
of  a  justice  of  the  peace  ;  Irving  in  1833  (Bell's  Sup.  88).  A  person  received  sen- 
tence of  three  months'  imprisonment  for  sending  an  instilting  letter  to  a  sheriff; 
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27th  April  1854,  Ctirr,  1  Irvine,  464.  A  sherifiTmay  imprison  for  breach  of  Beques- 
tration ;  19th  Jan.  1833,  Love ;  and  for  breach  of  interdict ;  14th  Nov.  1835,  Beattie  ; 
24th  June  1834,  Munro.  Interdict  was  granted  with  expenses  against  circulation  of 
ex  parte  pleadings  connected  with  a  law-suit;  16th  Dec.  1836,  Smith;  7th  March 
1836,  Miller.  A  presbytery  were  rebuked  at  the  bar  for  breach  of  interdict ;  14th 
June  1839,  Clark.     See  Hume,  11,  138,  and  Bell's  Sup.;  Ersk.  B.  1,  T.  2,  S.  8. 

In  England  it  has  been  held  that  a  justice  may  commit  any  person  obstructing  an 
examination,  such  commitment  being  in  writing,  and  for  a  time  certain.  But  Lord 
Kenyon  doubted  whether  he  could  so  commit,  as  he  sat  only  as  a  ministerial  officer 
in  examinations ;  Mayhcw,  2  Marsh.  374.  The  term  "  liar,"  applied  to  a  justice 
whilst  in  discharge  of  duty,  was  held  to  imply  a  charge  of  acting  corruptly  and  parti- 
ally, and  to  be  actionable ;  Aston,  2  Stra.  6i7.  It  was  held,  that  where  words  were 
spoken  in  presence  of  the  justice  he  might  commit,  but  where  behind  his  back,  the 
party  could  only  be  indicted  ;  2  Camp.  142.  A  justice  may  commit  a  person  guilty 
of  a  contempt  by  insulting  him,  or  otherwise  when  acting  in  his  judicial  capacity  ; 
R.  V.  Revel ;  1  Stra.  421.  A  justice  had  verhalfy  committed  a  constable  for  giving 
him  contemptuous  language.  A  verdict  of  L.6  of  damages  was  given  in  an  action 
for  false  imprisonment.  The  court  held,  that  *'  without  considering  whether  the 
words  spoken  were  or  were  not  &  sufficient  cause  of  commitment  by  the  magistrate, 
that  the  commitment  by  word  of  mouth  only,  without  warrant  in  writing,  cannot  be 
supported  ;"  Mayhew,  2  Marsh,  377.  In  a  criminal  information  for  striking  a 
justice  in  the  execution  of  his  office,  the  question  was,  whether  the  defendant  was 
entitled  to  justify,  the  justice  having  struck  him  first.  By  Lord  Hardwicke,  C.  J. — 
**  He  may  justify  it;  for  though  a  magistrate  is  protected  by  the  law  whilst  he  is  in 
execution  of  his  office,  yet,  in  this  instance,  he  hath  forfeited  that  protection  by  be- 
ginning a  breach  of  the  peace  himself;"  Uardw.  240.  Per  Abbot,  C.  J. — "No 
lawyer  can  doubt  the  power  of  every  court  to  fine  for  contempt."  Per  Bayley,  J. — 
"  Of  the  power  of  a  judge  to  fine  for  contempt  of  court  I  have  not  the  least  doubt ; 
and  I  am  of  opinion  also,  that  the  judge  alone  is  competent  to  detennine  whether 
what  is  done  be  or  be  not  a  contempt,  and  that  neither  this  court,  nor  any  other 
co-ordinate  court,  has  a  right  to  examine  the  question,  whether  his  discretion  in  that 
respect  was  fitly  and  properly  exercised.  Per  Best,  J. — **  No  man  who  pretends  to 
any  knowledge  of  the  law  can  doubt  that  a  judge  of  a  Court  of  Record  has  authority 
to  fine  or  imprison  for  any  contempt  comnutted  in  the  face  of  the  court;"  The  King 
V.  Davidson,  4  B.  and  Aid.  329.  The  offenders  must  be  separately,  and  not  jointly 
fined  ;  Morgan,  4  A.  and  E.,  615.  See  Chitty's  Burns*  Justice,  vol.  ii.  p.  470 ;  vol. 
iii.  p.  1046,  and  vol.  v.  p.  974. 

The  redress,  where  a  judge  has  abused  his  discretion,  is  by  appeal  to  the  Sovereign 
in  Council,  or  to  Parliament.  Per  Lord  Gifibrd—  '*  I  look  upon  it  as  extremely  for- 
tunate that  in  every  part  of  his  Majesty's  dominions,  all  judges,  however  high  their 
rank  and  station,  are  responsible  for  their  official  conduct,  and  most  lamentable  and 
frightful  would  be  the  situation  of  the  country  were  it  otherwise ;  for  however  great 
their  elevation,  judges  are  stiU  but  men,  and  subject  to  all  the  errors  and  infirmities 
of  human  nature.  But  after  the  utmost  attention  which  I  have  bestowed  upon  the 
present  case  (of  an  action  of  damages  against  a  judge),  I  have  no  difficulty  in  giving 
it  as  my  firm  and  decided  opinion  that  this  action  is  not  maintainable.  So  far  from 
this  state  of  things  being  productive  of  any  detriment  to  the  due  administration  of 
justice,  were  it  otherwise  it  would  go  at  once  to  subvert  the  independence  of  judges, 
and  be  found,  upon  very  short  experience,  to  operate  most  prejudicially  upon  the 
interests  of  the  suitors  themselves ; "  1  April  1824 ;  Haggart's  Trustees  (House  of 
Lords). 

CONTINGENT  DEBTS  are  due  on  the  occurrence  of  a  certain  event,  such  as 
birth,  marriage,  death,  or  majority ;  Ersk.  B.  3,  T.  1,  S.  6.  Creditors  on  such  debts 
may  have  them  valued  under  the  bankrupt  act  by  the  trustee,  or  by  the  sheriff  before 
the  election  of  trustee  ;  2  and  3  Vict.  c.  41,  s.  39.  He  may  vote  though  the  valua- 
tion be  under  appeal ;  9th  Dec.  1^30,  Kerr ;  24th  June  1848,  Watson.  See  Burton 
on  Bankruptcy,  p.  461 ;  Bell's  Principles,  47. 

CONTINGENCY  is  a  ground  for  conjunction  of  processes.     See  Conjunctiimn 

CONTINUATION  OF  DIET.— In  ordinary  civil  cases  the  case  may  be  called 
within  year  and  day  of  the  diet  to  which  the  party  was  first  summoned ;  but  diets  in 


CON  189 

the  small  debt  conrt,  and  in  criminal  and  penal  cases,  are  peremptory,  and  the  causes 
fall  if  not  called  on  the  day  to  which  cited  or  continued.  The  diet  may  then  be  con- 
tinued to  a  future  day  named.  The  continuation  ouorht  never  to  be  made  sine  die, 
or  to  a  day  left  blank  or  to  be  afterwards  fixed.  The  adjournment  ought  to  be 
signed  by  the  judge,  and  parties  and  witnesses  publicly  warned  apud  acta  to  attend 
at  the  adjourned  diet  without  otlier  citation.  The  diet  cannot  be  called,  or  the  case 
taken  up,  even  of  consent,  befbre  the  day  named.  An  accused  party  who  had  pled 
QuiUy  before  a  jury  was  afterwards  assoilzied,  on  it  being  discovered  that  the  diet 
had  been  called  one  day  too  early  ;  15th  Sept.  1826,  W^ilson  at  Aberdeen.  Where 
the  diet  falls  on  a  &st  or  holiday,  there  must,  nevertheless,  be  a  formal  judicial  act 
of  adjournment.  No  adjournment  can  be  made  after  the  jury  is  sworn  ;  but  the 
trial  may  be  continued  from  day  to  day  until  finished.  Thus,  in  the  case  of  the  Glas- 
gow Cotton  Spinners,  the  trial  whs  carried  on  for  eight  successive  days  ;  Jan.  1838, 
Hunter  (Swinton's  Report).  Where  an  intermediate  minute  of  procedure  was  not 
subscribed  by  the  justices,  the  final  conviction,  though  regular,  was  set  aside  ;  15th 
March  1849,  Giles;  1  Shaw,  Jus.  Reports,  203.  Where  an  adjournment  had  been 
made  to  a  particular  day,  on  which  day  the  court  did  not  meet,  a  conviction  on  a 
subsequent  day,  although  the  parties  were  then  present  without  objection,  was  set 
aside.  "  The  necessity  of  regular  adjournments  pervades  all  criminal  proceedings ; 
and  in  holding  that  the  irregularity  which  took  place  here  is  fatal  to  the  judgment, 
we  are  applying,  not  the  usual  forms  of  justiinart/  practice,  but  only  such  rules  of 
eriminat  procedure  as  are  applicable  to  the  circumstances  of  the  case  ;"  22d  Jan. 
1840,  per  Lord  Justice-Clerk  ;  Malonie,  2  Swiii.  485.  Where  after  a  verdict  of 
gnilty  on  charge  of  murder,  the  judges  on  circuit  certified  the  case  to  the  High  Court 
but  did  not  name  a  diet  for  the  cause  being  there  taken  up,  it  was  held  that  the  case 
had  fallen,  and  afterwards  that  a  new  indictment  and  tnal  were  incompetent ;  9th 
June  and  12th  July  1852,  Fraser.  Per  Liord  Justice-Clerk—  "  The  necessity  for  the 
continuation  of  the  diet  to  a  fixed  day,  and  not  indefinitely,  is  stated  in  the  authori- 
ties ab8<ilutely,  in  general,  unc^ualified,  and  peremptory  terms,  and  in  practice  the  rule 
is  observed  as  strictly  and  universally  as  at  any  other  stage  of  the  procedure."  "  As 
the  diet  is  peremptory  for  compearance  in  order  to  sustain  the  instance,  so  it  follows 
of  necessity  from  the  legal  and  common  sense  meaning  of  a  diet  peremptory  in  its 
character,  that  it  cannot  and  shall  not  be  continued  indefinitely,  for  an  indefinite  con- 
tinuation sine  die  of  a  peremptory  diet  is  a  contradiction  in  terms."  "  The  rules  of 
criminal  procedure  ought  to  be  fixed  and  definite,  not  arbitrary,  uncertain,  or  vari- 
able.  Even  in  proceedings  by  the  justices,  if  there  is  no  adjournment,  the  instance 
falls.  Per  Lord  Justice-General — *•  What  has  been  fixed  by  practice  since  1672,  is 
not  a  thing  that  any  person  is  entitled  to  change  by  reason  of  a  change  of  times  or 
customs,  or  of  the  convenience  of  the  countrjr.  We  cannot  alter  the  rule  of 
peremptory  diet.  If  it  be  useless  or  inconvenient  it  may  be  removed  by  statute, 
bnt  the  court  cannot  interfere  with  it."  See  Hume,  vol.  ii.  p.  263,  417;  Bell's 
Sup.  294. 

CONTRA  NGN  VALENTEM  AGERE  is  an  axiom  or  rule  which  applies  to  the 
class  of  minors  and  others  under  legal  incapacity,  against  whom  the  long  prescrip- 
tion does  not  run.  Imprisonment  does  not  found  this  plea  ;  23d  Nov.  1803, 
O'Neil;  but  outlawry  does ;  20th  Feb.  1821,  Brodie  ;  Ersk.  B.  3,  T.  7,  S.  37.  See 
Prescription, 

CONTRABAND  or  SMUGGLED  GOODS.  **  When  a  merchant  settled 
abroad,  whether  a  foreigner  or  native  of  this  country,  simply  sells  goods  to  a  smug- 
gler, and  makes  delivery  on  the  spot,  he  can  maintain  action  for  them  in  our  courts, 
though  he  suspected,  or  even  knew,  that  they  were  meant  to  be  smuggled  into  Britain. 
But  if  he  is  accessory  to  the  smuggling,  and  thereby  to  an  infringement  of  the  laws 
of  this  land,  which  he  is  bound  to  know  as  far  as  concerns  his  trade,  he  cannot  de- 
mand the  aid  of  the  British  courts  for  recovery  of  his  debt ;"  15th  May  1793,  Cullen 
and  Co.  Same  held  in  England  ;  llolinan,  Cowp.  341.  Where  the  commodity  has 
been  landed  and  sold  in  this  country,  and  the  buyer  knew  the  fact  of  smnqgling,  he 
cannot  sue  for  delivery,  nor  for  dama«;cs  because  of  non-delivery  ;  1741,  Cockbum. 
Neither  can  the  seller  prosecute  for  payment  of  the  price  ;  8th  Feb.  1770,  Duncan. 
In  England  it  has  been  held,  **  that  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  any  statute,  is  a  void  contract, 
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though  the  statute  itself  doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a 
penalty  on  the  offender ;  because  a  penalty  implies  a  prohibition,  though  there  be 
no  prohibiting^  words  in  the  statute ;"  Bartlett,  Garth.  252.  See  Brown  on  Sale^ 
p.  131. 

CONTRACTS — a^eements  between  parties  capable  to  give,  and  thereby  giving 
free  consent  in  a  legal  matter,  without  any  error  in  the  essentials.  The  nominate 
contracts  in  our  law,  borrowed  from  that  of  Rome,  are — Loan,  Commodate,  Deposite, 
Pledge,  Sale,  Permutation,  Location,  Society,  and  Mandate.  The  innominate  con- 
tracts relate  to  other  matters  of  legal  agreement  not  included  under  those  named ; 
Ersk.  B.  3,  T.  1.  The  stamp  duty  for  agreements,  where  the  matter  thereof  is  of 
the  value  of  L.20  and  upwards,  is  now  fixed  at  2s.  6d.  by  13  and  14  Vict.  c.  97 
(1850).     See  Stamps. 

CONTRACT  OF  MARRIAGE.  1.  Antenuptial— before  celebration  of  nuptials. 
This  contract  is  held  to  be  an  onerous  deed.  A  husband,  instead  of  limiting  his 
wife  to  her  strict  legal  rights,  may  bind  himself  to  infeft  her  in  liferent  in  property, 
which  is  termed  "  locality  land;*'  or  in  an  annuity  from  land,  called  her  jointure  ; 
or  to  invest  a  certain  amount  of  money  for  her  behoof.  These  obligations  give  the 
wife  a  jus  crediti^  entitling  her,  in  case  of  the  husband's  insolvency,  to  rank  on  his 
bankrupt  estate.  The  jus  mariti,  or  right  of  a  husband  in  any  particular  subject, 
may  be  excluded,  but  not  by  postnuptial  contract.  A  widow's  terce  (or  liferent  of 
the  third  of  heritage  in  which  her  husband  died  infeft)  is  excluded  by  accepting  a 
conventional  provision,  without  any  declaration  to  that  effect  (1681,  c.  10).  It  is 
not  so  with  the  jus  relictce^  or  her  share  in  the  moveables,  which  she  may  take  in 
addition,  unless  excluded  by  express  declaration.  Where  provisions  are  made  pay- 
able to  the  children  on  a  father's  death,  they  have  only  a  hope  of  succession  {spes 
successianis),  and  cannot  rank  as  creditors  of  their  father ;  but  if  payable  at  birth, 
majority,  or  marriage,  or  any  term  which  may  happen  within  his  lifetime,  they  rank 
as  creditors.  The  children  may  reject  provisions,  and  claim  their  legal  rights ;  but 
they  cannot  insist  on  both.  2.  Postnuptial  Contracts  may  be  revoked  as  donations 
between  husband  and  wife.  Where  the  provisions  are  reasonable,  they  are  good  as 
between  the  parties;  but  only  to  the  extent  of  a  moderate  provision  or  aliment  to 
the  wife  are  these  good  against  creditors.  In  separations,  the  husband  may  give  the 
wife  the  right  of  a  creator  for  aliment,  if  he  is  solvent  when  the  deed  is  made. 
Fraser  on  Personal  Relations^  voL  i.  p.  754.     See  Conjunct  and  Confident. 

CONTRAVENTION— violation  of  legal  obligation ;  chiefly  applied  to  a  pro- 
prietor  of  entail  violating  the  provisions  of  the  deed  of  entail,  whereby  he  forfeits 
nis  right  to  the  estate ;  Ersk.  B.  d,  T.  8,  S.  30 ;  Sandford  on  Entails.  A  party 
violating  the  caution  of  Jawburrows  is  sued  in  an  action  of  contravention  of  law- 
burrows  in  the  court  where  obtained ;  Ersk.  B.  4,  T.  1,  S.  16. 

CONTRIBUTION  —  the  participation  of  a  common  expense  for  common 
advantage,  chiefly  known  in  maritime  law  and  practice,  whereby  the  expense  or  loss 
sustained  for  common  safety  is  divided  amongst  those  for  whose  benefit  it  was  incurred. 
The  Lex  Rhodia  de  jactu  forms  the  original  rule  of  division.  There  is  no  contri- 
bution for  goods  stowed  on  deck,  nor  irregularly  put  on  board,  of  which  the  want  of 
bills^of  lading  is  presumptive.  In  the  general  average,  the  effects  saved  are  taxed 
according  to  their  just  value,  and  not  by  bulk  or  weight.  The  contribution  is  not 
laid  on  persons,  but  only  on  property.  Passenger's  apparel  is  estimated,  except 
what  is  in  use,  and  provisions  are  exempted.  If  any  portion  of  the  vessel's  equip- 
ment is  sacrificed  to  save  the  vessel,  they  are  contributed  for ;  but  if  lost  in  a  storm 
they  are  not.  The  sacrifice  of  property  must  not  be  unreasonable,  but  after  such 
dehberation  as  the  circumstances  admit  of.  In  case  of  difference  of  opinion,  that 
of  the  majority  of  the  crew  prevails.  The  master's  judgment  will  hav€  much 
weight  in  any  case.  An  entry  and  inventory  should  be  entered  in  the  log-book,  and 
sworn  to  at  the  first  port  thereafter  reached.  The  effects  thrown  out  are  esti- 
mated at  prime  cost — tnose  saved,  at  the  price  obtained  at  the  port  of  arrival,  less 
the  freight  and  other  expenses ;  Ersk.  B.  3,  T.  3,  S.  55.  Bell's  Prind^Mi  P<  106, 
s.  437.     See  Average. 

CONTUMACY — disobedience  to  a  legal  citation.  In  criminal  prosecutions,  the 
result  is  fugitation  and  forfeiture  of  the  bail-bond.  In  civil  suits  the  defender  is 
held  as  confessed,  and  decree  is  given  in  absence  to  the  extent  asked,  subject,  how- 
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ever,  to  be  opened  up  any  time  before  implement,  on  payment  of  costs  occasioned 
by  non-appearance;  M'Laurin  on  Sheriff  CourtSy  p.  177. 

CONVENTION  OF  ESTATES— existed  in  Scotland  before  the  Union,  when 
the  estates  were  convened  on  an  emergency  without  the  regular  summons  for  an 
ordinaiT  Parliament ;  Ersk.  B.  1,  T.  3,  S.  6. 

CONVENTION  OF  ROYAL  BURGHS  meet  under  the  Act  1487,  c.  Ill, 
once  in  the  year  in  Edinburgh  '<  on  the  welfare  of  merchandize,  the  gude  rule  and 
statutes  for  the  common  protite  of  burrows,  and  to  provide  for  remeid  upon  the 
skaith  and  injuries  sustained  within  the  burrows."  At  one  period  this  was  a  species 
of  ciyic-parliament,  but  it  is  now  of  small  importance,  and  many  burghs  refuse  to 
send  representatives.  The  expenses  are  sustained  by  a  contribution  laid  on  the 
burghs  under  the  name  of  missive  dttes.  The  abolition  of  the  convention  was  re- 
commended by  the  commissioners  on  municipal  corporations,  1835  (Report,  p.  52). 

CONVICT— one  convicted  of  crime,  either  summarily  by  a  magistrate  or  by  a 
jury.  In  a  mure  limited  sense,  however,  it  is  applied  only  to  those  receivmg 
sentence  of  transportation,  or  penal  servitude,  which  last  is  ruled  by  16  and  17 
Vict,  c  99  (1853). 

CONVICTION — the  sentence  of  a  magistrate  convicting  of  a  crime  or  offence— 
sometimes  in  practice  it  is  confounded  with  the  commitment,  which,  under  British 
statutes,  are  distinct  acts,  and  must  be  kept  separate,  otherwise  there  may  be  a 
nullity.     See  Criminal  Procedure, 

COPARTNERSHIP.     8e,e  Society, 

COPYHOLD — an  English  tenure,  depending  on  the  copy  of  the  roll  of  the  supe- 
rior's court — somewhat  similar  to  the  base  holding  in  Scotland,  but  unknown  there. 

COPYRIGHT.  The  Act  5  and  G  Vict.  c.  45,  now  regulates  the  copyright  of 
literary  works.  C.  50  of  the  same  session,  the  copyright  of  designs,  and  is 
amended  by  13  and  14  Vict.  c.  104;  7  Vict.  c.  72  relates  to  international  copy- 
right— amended  by  15  Vict.  c.  12. 

Note. — The  term  of  copyright  in  books  is  now  fixed  at  the  lifetime  of  the  author, 
and  for  the  further  term  of  seven  years,  or  for  forty-two  years  in  all,  if  the 
seven  years  shall  expire  before  such  term  shall  have  run  its  course,  and  for 
forty-two  years  for  books  published  after  the  death  of  the  author. 

CORONER  ott  CROWNER.  An  officer  in  England  chosen  by  the  freeholders, 
who  makes  inquiry  into  the  cause  of  sudden  deaths.  That  office  existed  anciently 
in  Scotland,  and  still  forms  part  of  the  titles  of  the  provost  of  Perth,  and  some 
other  royal  burghs.  The  office  is  mentioned  by  Balfour,  Skene,  and  M'Kenzie.  It 
had  fallen  into  desuetude  before  the  Jurisdiction  Act  20  Geo.  II.,  and  is  not  men- 
tioned therein  as  forming  a  ground  for  compensation ;  and,  therefore,  a  claim  was 
refused  to  the  heritable  coroner  of  the  shires  of  Forfar  and  Kincardine  in  February 
1748.  Inquiry  into  the  cause  of  sudden  deaths  is  in  Scotland  made  by  the  sheriffs 
and  fiscals  with  greater  leisure  and  secrecy,  but  perhaps  at  more  cost  than  in 
England.  Either  mode  has  advantages,  and  is  subject  to  objections ;  and  what  may 
in  one  case  be  the  best,  in  another  might  be  unsmtable.  In  either  case,  wherever 
there  exists  no  strong  grounds  of  suspicion  in  the  public  mind,  an  investigation  is 
unnecessary,  painfid  to  the  feelings  of  friends,  costly  to  the  public,  and  of  doubtful 
tendency,  as  frequently  giving  injudicious  notoriety  to  the  shameful  end  of  a  shame- 
less life.  "  Coroners  ought  not  in  general,  where  a  party  dies  by  the  visitation  of 
God,  as  from  apoplexy  or  the  like,  nor  in  any  case,  unless  a  very  doubtful  one,  un- 
necessarily to  obtrude  themselves  into  private  families  for  the  purpose  of  instituting 
inquiry.  They  should  in  general  wait  until  they  are  sent  for  by  the  peace-officers 
of  the  place  where  the  violent  or  unnatural  death  occurred,  before  holding  an  in- 
quest ;"  Chitty's  Burns'  Justice,  vol.  ii.  p.  32. 

CORPOREAL  AND  INCORPOREAL.  The  division  of  subjects  by  the  civil 
and  the  English  law.  Corporeal  are  such  as  fall  under  the  senses— incorporeal  such 
as  exist  in  law.  In  Scotland,  the  somewhat  analogous  distinction  is  Heritable  and 
Personal, 

CORPUS  DELICTI  is  the  fact  of  the  criwie— such  as  the  murder  or  thefl— 
independently  of  fixing  it  on  the  alleged  criminal,  and  which  must  be  proved  before 
a  verdict  or  conviction  can  be  obtained.  It  need  not,  however,  be  proved  first  m 
order,  as  the  one  fact  is  often  interwoven  with  the  other ;  2  Hume,  320,  391. 
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CORREI  DEBENDI — ^the  name  given  by  the  Roman  ]aw  to  persons  jointly 
bound.  If  an  obligation  is  indiDtfUfU,  each  is  bound  for  the  whole.  If  divisible, 
each  is  bound  for  his  proper  share,  unless  expressly  bound  joinfly  and  severaliy. 
Cautioners,  by  the  Roman  law,  were  bound  in  solidum,  but  each  was  liable  only  for 
his  share,  so  long  as  the  others  were  solvent.  In  the  Scotch  law,  if  bound  severally, 
and  not  jointly  and  severally,  each  is  bound  only  for  his  share,  whatever  be  the 
responsibility  of  the  others ;  Ersk.  B.  3,  T.  3,  S.  74.     See  Cautioner, 

CORRUPTION  OF  BLOOD.     See  Tre<ison. 

COSTS.     See  Expenses. 

COUNT  AND  RECKONING ;  an  action  to  compel  an  accounting  for  intromis- 
sions. The  summons  concludes  for  a  state  of  accounts,  and  for  payment  of  a  sum 
set  down  at  random,  or  whatever  balance,  more  or  less,  which  may  be  found  due  on 
the  result  of  the  accounting ;  and  in  the  event  of  failure  to  account,  that,  or  some 
other  named  sum,  to  be  held  and  decerned  for  as  the  true  suiii  due ; — a  certain  con- 
clusion which  ought  always  to  be  inserted,  and  neglect  of  which  sometimes  has 
prevented  an  extractable  decreet.  Decree  has  been  given  for  a  larger  sum  than 
actually  concluded  for,  being  the  actual  balance  found  resting  owing  on  an  investi- 
gation of  accounts;  I7th  Nov.  1853,  Spottiswood,  26  Jur.  39.  A  remit  to  an 
accountant,  with  extensive  powers,  is  generally  made  in  these  actions.  Cases 
in  the  small  debt  court  sometimes  resolve  into  accounting,  and  a  remit  may  be 
made  to  the  clerk  or  some  qualified  party  to  report  on  the  accounts ;  M'Laurin, 
p.  161. 

COUNTERPART — the  English  term  for  duplicates  of  an  original  agreement. 

COUNTY  OB  SHIRE,  STEWARTRY.— Territorial  divisions  of  the  kingdom 
for  political,  judicial,  and  other  purposes — the  latter  term  is  now  held  to  be  com- 
prehended in  the  former  terms  in  all  acts  of  Parliament,  unless  otherwise  specially 
provided  for;  1  Vict.  c.  39  (1837). 

COURTESY  OR  CURIALITY.  The  courtesy  of  Scotland  is  a  liferent  given 
to  a  widower  of  the  heritage  of  his  deceased  wife.  The  conditions  are — 1.  The 
wife  must  have  succeeded  to  the  property  as  heiress,  and  excluding  conquest.  2. 
She  must  have  died  infeft  therein.  3.  A  living  child  must  have  been  bom  of  the 
marriage ;  and  the  only  test  of  life  is,  that  the  child  was  heard  to  cry,  though  it 
instantly  die;  22d  Jan.  1833,  Robertson.  4.  The  child,  if  it  survived,  must  have 
been  the  mother's  heir.  The  liferent  is  therefore  conferred  on  the  widower,  more  as 
the  father  of  an  heir  than  the  husband  of  an  heiress.  If  the  mother  has  a  child  by 
a  former  marriage  who  is  her  heir,  the  courtesy  is  excluded.  The  husband  is  liable 
for  the  annual  burdens  on  the  lands,  and  the  interest  on  personal  debts,  so  far  as  he 
is  gainer  by  the  liferent ;  but  he  has  relief  against  the  executors  of  the  wife.  Dif- 
fering from  the  widow's  terce,  it  extends  to  burgage  property,  and  arrears  of  rent 
do  not  descend  to  executors.  This  right  vests  ipsojure^  requiring  neither  service  nor 
any  other  form  of  law  to  complete  his  title ;  Ersk.  B.  2,  T.  9,  S.  52 ;  1  fVaser, 
635 ;  2  Bell's  Illustrations,  292. 

COURTS. — In  Scotland,  the  superior  or  supreme  courts  are — the  Courts  of 
Session,  Exchequer,  and  Justiciary.  The  inferior  or  local  are — sheriffs,  bailies  of 
royal  burghs  and  barony,  and  justices  of  the  peace.  The  Courts  of  Admiralty 
and  of  the  Commissaries  of  Edinburgh,  now  abolished,  were  instances  of  mune^  juris- 
diction, reviewing  as  they  did  the  decrees  of  local  and  maritime  courts  and  inferior 
commissaries,  and  in  their  turn  being  subject  to  the  review  of  the  Court  of  Session. 
The  judges  in  the  supreme  courts  were  formerlf  fifteen,  and  are  now  thirteen.  All 
are  Lords  of  Session,  four  of  them  sitting  in  each  of  the  two  divisions  of  the  Inner- 
House — the  Jiistice-Oeneral  as  Lord  President  presiding  in  the  First  Division,  and 
the  Lord  Justice-Clerk  in  the  Second.  The  remaining  five  are  permanent  Lords 
Ordinary  in  the  Outer-House, — one  of  them  taking  the  Bill-Chamber  or  sum- 
mary department  during  session.  Seven  are  Lords  of  Justiciary — the  Lord  Justice- 
General  being  president,  and  the  Lord  Justice-Clerk  next  in  authority ;  two  are 
ordinary  judges  in  Exchequer,  and,  with  the  six  not  in  the  Justiciary,  form  the  full 
Exchequer  bench,  whose  jurisdiction  differs  from  that  in  England,  being  wholly 
confined  to  matters  of  revenue ;  the  business  in  this  department  is  consequently  very 
trifling.  The  statutes  regulating  the  constitution  of  the  supreme  courts  are  chiefly 
11  Geo.  IV.  and  1  Will.  IV.  c.  69 ;  1  and  2  Vict.  c.  118;  and  13  and  14  Vict.  c. 


COURTS  (England).  193 

36  (1850).    The  Sheriff-Court  Acts  are  1  and  2  Vict.  c.  119  (1838);  16  and  17 
Vict,  c  80  (1863). 

The  following  outline  of  the  Courts  of  Law  and  Equity  in  England  may  be  found 
usefid : — 

Ist,  Common  Law. 

These  are  three — Queen's  Bench,  Common  Pleas  or  Common  Bench,  and  Court 
of  Exchequer.  The  number  of  judges  until  lately  was  twelve,  but  encreased  by  11 
Geo.  rv.  and  1  Will.  IV.  c.  70,  to  fifteen^  or  five  to  each  court.  These  courts  sit 
at  Westminster,  and  now  possess  co-ordinate  jurisdiction  in  all  personal  custions ;  2 
and  3  Will.  IV.  c.  39.  All  these  are  courts  of  record  or  crown  courts,  with  power 
to  fine  and  imprison. 

1.  Queen's  bench. — Besides  a  co-ordinate  jurisdiction  in  personal  actions,  it  has  a 
superintendence  over  all  inferior  tribunals.  By  writ  of  mandamus,  it  commands 
pdibrmance ;  by  prohibitum,  it  forbids ;  by  certiorari,  it  removes  proceedings ;  and 
by  vorit  of  error,  it  reverses  decisions. 

2.  Comtnon  Fleas, — Besides  the  co-ordinate  jurisdiction,  it  has  exclusive  jurisdic- 
tion in  actions  of  dower  and  quare  impedit. 

^  3.  Exchequer. — Besides  the  co-ordinate  jurisdiction,  it  has  an  exclusive  iurisdic- 
tion  in  revenue  suits.  It  had  an  equity  jiu-isdiction  in  the  Exchequer  Chamber, 
which  was  abrogated  by  6  Vict.  c.  5  (1841). 

4.  Bail  Court  was  constituted  in  1830  bv  11  Geo.  IV.  and  1  Will.  IV.  c.  70. 
One  of  the  judges  of  the  three  courts  is  autliorized  to  sit  apart  in  matters  of  bail, 
hearing  and  deciding  motions,  and  making  rules  and  orders  in  causes. 

6.  iVtff  Prius. — For  trial  by  jiury.  All  issues  were  appointed  for  trial  at  West- 
minster in  time  of  term,  nisi  prius  justiciarii  domini  Regis  ad  assizas  capiendtu 
venerifU,  into  the  county  wherein  the  action  arose.  These  trials  are  presided  over 
by  one  of  the  common  law  judges.  By  15  and  16  Vict.  c.  76,  the  trial  takes  place 
before  the  judges  of  assize,  without  any  such  words  in  the  writ ;  and  the  first  of 
which  (nisi  prius)  gave  the  name  to  the  court  for  trial  in  vacation  and  on  circuit. 
^  6.  Ckmrt  of  Exchequer  Chamber. — Is  now  an  appellate  court,  to  which  writs  of  error 
lie  fix>m  the  three  coiurts  of  common  law.  The  judgment  of  one  court  is  thus  re- 
Tiewed  by  the  judges  of  the  other  two  courts,  from  which  a  writ  of  error  may  in 
turn  be  taken  to  the  House  of  Lords;  5  Vict.  c.  5  (1841). 

2d,  Equity. 

1.  Chancery. — The  Lord  Chancellor  is  the  principal  judge.  Next  in  order  is  the 
Master  of  the  Bolls,  first  appointed  in  the  reign  of  Henry  VIII.  A  Vice- Chancellor 
was  appointed  in  1813  by  63  Geo.  III.  c.  24,  and  two  additional  Vice-Chancellors  in 
1841  by  6  Vict.  c.  6.  These  five  judges  sit  separately,  and  Equity  suits  may  be 
brought  before  either  of  them.  By  the  14  and  15  Vict.  c.  83,  two  Lords  Justices 
are  appointed,  who,  with  the  Lord  Chancellor,  form  a  court  of  appeal,  to  whom,  or 
to  the  Lord  Chancellor  sitting  alone,  appeals  may  be  taken  from  the  Master  of  the 
Rolls  or  Vice-Chancellors.  From  these  appellate  tribwials  an  appeal  may  be  taken 
to  the  House  of  Lords. 

2.  House  of  Lords — Has  no  original  jurisdiction,  but  an  appeal  lies  from  all 
supreme  courts  of  law  and  equity,  unless  where  excluded  by  statute.  The  House 
eommands  the  opinion  of  the  judges,  who  are  summoned  by  writ  to  attend  and  advise 
the  Lords. 

Sd,  Bankruptcy. 

1.  Court  of  Bankruptcy. — Jurisdiction  in  bankruptcy  was  originally  with  the  Lord 
Chancellor.  A  separate  Court  of  Bankruptcy  was  established  by  1  and  2  Will.  IV. 
c  56  (1831),  amended  by  12  and  13  Vict.  c.  106  (1849).  There  are  five  com- 
missioners for  London ;  and  two  for  each  of  the  districts  of  Birmingham,  Bristol, 
Leeds,  Liverpool,  and  Manchester ;  and  one  for  Exeter  and  Newcastle ;  or  twelve  in 
alL     An  appeal  mav  be  taken  to  the  Lords  Justices. 

2.  Relief  of  Insolvent  Debtors,  was  established  by  7  Geo.  IV.  c.  67  ;  amended  by 
1  and  2  Vic.  c.  110;  6  and  6  Vict.  c.  116 ;  7  and  8  Vict.  c.  96 ;  10  and  11  Vict.  c. 
102.    Insolvent  debtors  who  are  imprisoned  apply  for  discharge.    There  are  a  chief, 
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and  two  other  commissioners.  It  sits  in  London,  and  the  commissioners  make 
circuits. 

4th,  Court  op  Admiralty. 

Erected  by  king  Edward  III.  The  court  is  held  by  the  Judge  of  Admiralty,  and 
determines  all  maritime  questions.  An  appeal  is  given  to  the  Privy  Council  by  2 
and  3  Will.  IV.  c.  92 ;  3  and  4  Will.  IV.  c.  41,  s.  2  ;  and  6  and  7  Vict.  c.  38. 

5th,  Judicial  Committee  op  Privy  Council 

Has  jurisdiction  in  appeals  from  the  colonies,  from  the  Lord  Chancellor  in  matters 
of  lunacy,  from  ecclesiastical  and  maritime  courts,  and  as  to  patents ;  6  and  7  Vict. 
c.  38. 

6th,  County  Courts 

Were  established  by  9  and  10  Vict.  c.  96 ;  amended  by  12  and  13  Vict.  c.  101 ; 
13  and  14  Vict.  c.  61 ;  and  15  and  16  Vict.  c.  54.  In  personal  actions  (with  some 
exceptions)  their  jurisdiction  extends  to  L.50.  By  consent  the  jurisdiction  may  be 
extended,  but  then  there  is  no  appeal.  In  cases  above  L.5,  a  jury  of  five  may  be  had 
on  requisition  of  either  party.  In  cases  above  L.20,  an  appeal  on  maUers  of  law 
is  given  to  any  of  the  superior  courts  of  law. 

7th,  Criminal  Courts. 

1.  Hiah  Court  of  Parliament . — A  peer  or  commoner  may  be  impeached,  and  tried 
before  the  House  of  Lords. 

2.  (hurt  of  the  Lord  High  Steward,  before  which  peers  are  tried  for  treason  or 
felony,  but  not  for  lesser  crimes. 

3.  Queen's  Bench. — Crown  side  is  the  supreme  criminal  court  of  England. 

4.  Hiffh  Court  of  Admiralty,  for  the  trial  af  all  crimes  and  offences  committed  on 
sea  or  on  the  coasU ;  46  Geo.  III.  c.  54 ;  7  Geo.  IV.  c.  64 ;  4  and  6  Will.  IV.  c.  36; 
7  and  8  Vict.  c.  2. 

5.  Oyer  and  Terminer  and  General  Gaol  Delivery, — Held  twice  in  the  year  in 
every  county. 

6.  Central  Criminal  Oourts  for  London,  Middles€pc,  and  suburbs ;  established  by 
4  and  5  Will.  IV.  c.  36. 

Sth,  General  Quarter  Sessions. 

Held  in  every  county  once  in  every  quarter ;  on  the  first  week  after  11th  October ; 
first  week  after  28th  December;  first  week  after  31st  March,;  first  week  after  24th 
June;  11  Geo.  IV.  and  1  Will.  IV.  c.  70. 

9th,  Ecclesiastical  Courts. 

1.  Archdeacons^  Court — Held  in  every  diocese  by  a  judge  appointed  by  the  arch- 
deacon, called  his  official,  for  granting  probates  and  administrations,  and  deciding 
ecclesiastical  causes.     An  appeal  lies  to  the  bishop. 

2.  Tlie  Cofisigtory  Court  in  every  diocese.  Held  by  the  bishop's  chancellor. 
An  appeal  is  given  to  the  archbishop. 

3.  Courts  of  Arches. — An  appeal  court  from  decisions  of  all  ecclesiastical  courts 
within  the  diocese  of  Archbishop  of  Canterbury.  An  appeal  is  given  to  the  Privy 
Council. 

4.  Court  of  Peculiars — Has  jurisdiction  in  certain  parishes  in  the  province  of 
Canterbury.    An  appeal  lies  to  the  Court  of  Arches. 

5.  Preroaative  Court  has  jurisdiction  in  all  testamentary  causes  where  the  de- 
ceased has  left  moveables  in  two  dioceses.    An  appeal  is  given  to  the  Privy  Council. 

Appeals  from  all  ecclesiastical  courts  lie  to  the  judicial  committee  of  the  Privy 
Council ;  3  and  4  Will.  IV.  c.  41 ;  and  6  and  7  Vict.  c.  38. 

COURT  MARTIAIj— the  military  tribunal  for  trial  of  offences  against  articles 
of  war,  and  other  military  offences,  regulated  by  the  annual  Mutiny  Act.  Proper 
military  offences  are  not  cognisable  by  the  ordinary  criminal  courts ;  1  Hume,  34. 
But  a  person  may  be  tried  in  these  courts  for  perjury  in  giving  a  false  oath  under 
the  Mutiny  Act ;  1839,  Pasterfield,  Bell's  Sup.  to  Hume,  96. 

COVENANT ;  the  English  term  for  a  written  agreement  or  obligation.  The 
promiser  is  the  covenanter — the  other  the  covenantee. 
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COVIN ;  an  agreement  between  parties  to  deceive  or  cheat ;  1  Hume,  176.  See 
Fraud, 

GRIME.  Dole,  or  evil  intent,  is  essential  to  crime,  but  which  is  to  be  inferred  or 
gathered  from  the  whole  circumstances.  An  attempt  {conatiis)  to  commit  a  serious 
crime,  clearly  shown  by  acts,  is  itself  a  crime — such  as  assault  with  intent  to  rob,  or 
to  commit  rape — ^housebreaking  with  intent  to  steal — attempt  at  prison-breaking. 
A  simple  attempt  to  steal,  without  any  act  of  moving  the  article,  has  not  been  yet 
recognised  as  a  distinct  offence.  Children  under  seven  years  of  age,  and  insane 
persons  being  incapable  of  dole,  are  exempt  from  punishment.  Mere  weakness  of 
mind,  however,  or  eccentricity,  if  not  amounting  to  mental  unsoundness,  does  not 
exempt  from  punishment,  but  forms  a  circumstance  for  an  appeal  to  mercy  or 
leniency.  Such  persons,  however,  wherever  there  is  risk  of  danger  to  the  public, 
ought  to  be  put  under  restraint.  (See  Lunatic.)  Compulsion  to  the  extent  of 
PM  major,  or  great  personal  danger,  will  form  a  good  defence  against  a  criminal 
charge,  but  uot  mere  subjection  to  relatives  or  to  master.  Want  of  food  cannot 
excuse,  but  may  extenuate  an  offence;  1  Hume,  21.     See  Burdensack. 

CRIMINAL  PROSECUTION.  The  following  are  the  separate  parts  of  the  pro- 
secution for  crimes  and  offences : — 

1.  Petition  far  application  to  apprehend, — A  warrant  ought  in  all  cases,  wherever 
possible,  to  follow  upon  a  formally  written  and  subscribed  application  addressed  to 
the  magistrate  granting  the  warrants,  in  name  of  the  private  party  injured,  with 
concourse  of  the  fiscal,  or  of  the  fiscal  alone,  dated,  and  stating  the  particulars  of  the 
crime,  with  regard  to  time,  place,  and  circumstances ;  but  where  these  are  not  fully 
known,  they  may  be  covered  by  the  words,  **  to  the  petitioner  unknown,"  The  names 
of  the  accused  parties,  with  sufficient  designation  or  description  to  identify  them,  as 
fur  as  possibly  can  be  ascertained,  ought  to  be  fiilly  given.  The  petition  should 
erave  warrant  to  apprehend  and  bring  the  parties  accused  before  the  magistrate  for 
examination,  and  may  also  ask  warrant  to  lead  a  precognition,  and  to  cite  witnesses 
lor  that  purpose.  There  is  sometimes  craved  a  warrant  to  search  for  stolen  goods 
particularly  specified.  Where  several  persons  are  suspected,  a  warrant  to  search 
them  or  their  houses  may  be  asked,  and  to  apprehend  such  of  them  as  with  whom 
the  stolen  effects  may  be  found.  But  this  is  rather  loose  practice,  leaving  too  much 
to  the  discretion  of  the  officer.  A  general  warrant  to  apprehend  persons,  and  to 
search  houses  unnamed,  is  irregular  and  unconstitutional.  In  England,  where  there 
is  not  the  advantage  of  public  prosecutors,  search-warrants  are  preceded  by  an  oath. 
In  some  statutory  offences,  the  oath  of  the  applicant  is  necessary  to  sanction  any 
warrant  being  issued;  and  in  thes&  cases  the  special  statute  will  be  consulted  and 
closely  followed. 

2.  Warrant. — A  warrant  must  state  both  place  and  date  of  granting — be  sub- 
scribed, but  need  not  be  written  by  the  magistrate ;  he  should  be  officially  designed 
therein,  and  it  must  state  the  name  of  the  accused  party.  It  may  be  blank  in 
bis  Christian  name,  where  not  known ;  and  where  the  party  is  known  by  several 
names,  these  should  be  stated  ;  and,  generally,  the  nature  of  the  crime,  as  theft  or 
assault.  The  warrant  grants  authority  generally  to  officers,  or  failing  officers,  a 
part^  may  be  specially  named  and  authorized  to  apprehend  and  bring  the  accused 
parties  before  the  granter  or  other  magistrate  of  the  same  class  for  examination.  A 
sheriff-officer  not  a  constable  cannot  execute  the  warrant  of  a  justice  ;  24th  Nov. 
1845,  Gunn,  2  Broun,  554.  Warrants  ought  to  be  written  on  the  same  sheet  as  the 
petition  or  other  written  application ;  and  if  there  be  no  room  at  the  close,  it  ought 
to  be  written  on  the  margin  in  preference  to  a  separate  sheet ;  and  wherever  this 
last  is  resorted  to,  the  name  of  the  applicant  and  the  accused  party  should  be  par- 
ticularly set  down  at  the  top,  to  connect  and  establish  the  identity.  Where  so  writ- 
ten in  connection,  the  petition  and  the  warrant  become  incorporated,  so  that  '*  Grants 
warrant  as  above  craved''  may  suffice,  though  a  more  formal  warrant  is  at  all  times 
advisable.  A  magistrate  may  grant  warrant  to  apprehend  for  examination,  and 
afterwards  to  commit  on  charge  of  a  crime  which  he  may  not  be  competent  to  try. 
As  to  verbal  warrants,  see  Constable. 

3.  Apprehension. — The  officer  cannot  execute  warrants  out  of  his  territory.  In 
such  circumstances  the  warrant  must  first  be  indorsed  by  a  magistrate  of  the  other 
jurisdiction,  and  executed  by  an  officer  thereof.     But  by  1  and  2  Vict.  c.  119,  s.  25, 
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an  officer  of  the  original  jurisdiction  may  execute  a  sheriff's  warrant  in  another 
county  without  such  indorsation.  And  by  11  Geo.  IV.  and  1  WilL  IV.  c.  37,  s.  6, 
any  officer  of  the  law  may  convey  any  prisoner  through  any  county  adjoining  the 
county  of  the  magistrate  granting  the  warrant,  or  of  the  county  within  which  the 
prison  is  situated  to  which  he  is  to  be  committed,  without  indorsation  of  warrant. 
Indorsation  of  warrants  in  other  parts  of  the  United  Kingdom  is  regulated  by  13 
Geo.  III.  c.  31 ;  44  Geo.  III.  c.  92 ;  Ireland,  by  54  Geo.  III.  c.  186;  and  6  and  7 
Vict.  c.  34.  The  Act  6  and  7  Vict.  c.  75,  regulates  the  apprehension  of  criminals 
from  France ;  and  chapter  76  of  the  same  session  has  reference  to  the  United  States 
of  America,  An  officer  must  have,  and  is  bound  to  read  or  show  his  warrant,  but 
not  to  part  with  it.  He  cannot  break  open  doors  until  he  has  given  notice  of  his 
object,  and  first  demanded  entrance  to  the  house.  On  apprehension,  the  accused 
ought,  without  loss  of  time,  to  be  taken  before  the  nearest  magistrate,  though  he 
may  not  be  the  granter  of  the  warrant.  If  during  night-time,  Sunday,  or  at  imsea- 
sonable  hours,  the  officer  may  detain  the  accus^  on  the  original  warrant,  but  he 
cannot  be  committed  to  prison,  though  he  may  be  detained  in  the  strong  room  of  a 
constable's  house,  or  other  secure  place,  but  for  the  shortest  possible  time.  Per 
Justice  Clerk — "  The  first  duty  of  the  officer  was  to  have  taken  the  prisoner  before  a 
magistrate,  and  a  delay  of  twenty-four  hours  was  not  in  the  circumstances  a  sound 
discretion ;"  8th  Dec.  1851,  McDonald  (Justiciary).  In  criminal  cases,  the  warrants 
may  be  executed  and  the  declarations  taken  on  Sunday ;  but,  unless  in  urgent  cases, 
this  ought  to  be  avoided,  and  never  made  a  practice.  The  accused  ought  not  to 
be  kept  in  a  tavern,  wherever  a  more  suitable  place  can  be  obtained.  A  verdict  for 
L.50  was  given  against  sherifi'-officers  for  detaining  persons  in  an  unfit  place — a 
stone-chamber  or  bank-safe;  25th  Feb.  and  6th  Dec.  1845,  Ross.  Damages  were 
given  fur  detaining  a  partv  in  a  public-house  on  an  unsigned  warrant  granted  in 
fuga;  26th  Nov.  1814,  Anderson,  ^o  communication  ought  to  be  permitted  be- 
tween the  accused  parties  themselves,  or  with  strangers  and  them.  This  might  per- 
mit of  concocting  a  story,  or  giving  instructions  to  remove  effects,  or  tampering  with 
witnesses.  Relatives,  in  presence  of  an  officer,  may  have  communication  on  domes- 
tic matters,  though  even  tliis  should,  so  far  as  possible,  be  avoided.  It  was  the  prac- 
tice of  officers  of  the  law  in  charge  of  accused  parties  in  custody,  under  a  warrant  to 
bring  them  before  a  magistrate,  to  leave  them  in  prison  for  a  time,  frequently  over 
ni^ht,  until  they  might  be  brought  next  day  before  a  magistrate.  The  legality  of 
this  practice  being  doubted,  the  following  opinion  was  obtained  by  the  General 
Prison  Board,  and  is  printed  in  the  Appendix  to  their  Sixth  Annual  Report : — 

OPINION  of  Her  Majesty's  Advocate  and  Soucitor-General  for 

Scotland. 

Opinion  for  the  General  Board  of  Directors  of  Prisons  in  Scotland. 

We  are  of  opinion  that  no  constable  or  other  officer  can  legally  commit  to 
a  prison  any  party  whom  he  has  apprehended,  without  a  regular  warrant 
of  commitment  from  a  magistrate. 

We  are  of  opinion  that  no  gaoler  is  bound,  or  can  be  compelled,  to  receive 
into  prison,  for  the  purpose  of  temporary  confinement  or  detention,  a  party 
apprehended  by  a  constable  or  other  officer,  without  a  written  warrant. 

We  are  of  opinion  that  a  constable  or  other  officer  may,  in  certain  circum- 
stances, apprehend  a  party  without  a  written  warrant,  and  may  detain  the 
person  of  the  prisoner  in  a  place  of  confinement  for  a  night,  or  such  other 
short  time  as  may  be  necessary  for  carrying  him  before  a  magistrate. 

On  the  question,  whether  such  detention  may  legally  be  made  in  a  prison, 
there  may  be  difficulty.  If  the  officer,  having  custody  of  the  prisoner,  is 
merely  allowed  to  remain  with  him  within  the  walls  of  the  prison  without 
committing  him  to  the  custody  of  the  gaoler,  or  subjecting  him  to  the  rules 
and  discipline  of  the  prison,  it  is  doubtful  whether  the  prisoner  would  have 
any  ground  of  action  in  consequence  of  such  detention  having  taken  place 
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within  the  walls  of  a  prison,  instead  of  the  walls  of  the  constable's  cell  or 
strong  room.  But  it  is  a  different  question  whether  such  use  of  a  prison 
ought  to  be,  or  can  legally  be,  permitted  bj  the  directors  of  prisons.  It 
appears  to  us  that  the  buildings,  under  the  statutory  control  of  the  directors, 
are  not  places  for  temporary  custody  or  detention  of  prisoners  while  in  the 
custody  of  a  constable,  but  prisons,  for  certain  purposes,  erected  and  main- 
tained out  of  certain  funds,  and  placed  under  certain  rules  and  regulations ; 
and  we  very  much  doubt  the  legal  power  of  the  Board  to  sanction  the  appli- 
cation of  these  buildings  to  any  other  purposes. 

The  opinion  of 

(Signed)  Duncan  M'Neill. 

Adam  Anderson. 
Edinbuboh,  27th  September  1844. 

4.  Declaration. — When  an  accused  parly  is  brought  before  the  magistrate,  the 
latter  is  bound  to  see  if  the  prisoner  be  in  a  fit  state  for  examination.     If  he  enter- 
tains doubts  of  the  soimdness  of  his  mind,  he  ought  to  write  out  below  the  original 
warrant  a  remit  to  a  competent  medical  person  forthwith  to  examine  and  report ; 
and  he  may  either,  in  the  same  or  by  separate  warrant,  commit  the  accused  to  prison, 
or  order  him  to  be  kept  in  custody  of  the  officer  until  a  report  be  obtained.     If  there 
still  remain  doubt  on  the  matter,  it  may  be  well  to  have  a  medical  person  as  a  witness 
to  the  declaration.    If  the  accused  be  apparently  suffering  under  the  influence  of 
intoxication  (unfortunately  not  a  rare  case),  he  may  also,  on  stating  the  fact  in  the 
warrant,  commit  to  prison,  or  order  him  to  be  detamed  until  he  be  in  a  fit  state  for 
examination.     A  written  warrant  in  these  cases  is  always  advisable ;  and  in  these 
and  similar  circumstances,  it  is  proper  to  state  the  precise  hour  when  the  warrant  is 
given.     If  the  accused  party  be  in  a  fit  state  for  examination,  he  must  first  receive 
the  usual  warning  or  caution  {admonition  is  not  the  proper  term,  that  being  more 
applicable  to  the  case  of  an  unwilling  witness,  that  he  may  tell  the  truth).     The 
wcnrds  of  the  caution  are  to  the  following  effect : — "  You  are  brought  up  on  a  charge 
of  {iheft)i  to  be  examined  thereon.     You  need  not  answer  any  questions  put  to  you, 
nor  make  any  statements  in  reference  to  the  cliarge ;  whatever  statements  you  do 
▼oluntarily  make  will  be  accurately  written  down ;  and  should  you  be  tried  (avoiding 
any  statement  of  the  certainty  of  trial)  for  the  offence,  the  writing  may  be  used  against 
you  in  evidence,  and  therefore  you  are  at  liberty  to  decline  answering  any  questions, 
or  making  any  statement  regarding  the  charge."  The  charge  is  often  stated  generally  to 
the  accused  as  being  a  theft  or  assault;  but  it  appears  but  fair  to  the  accused  that  the 
«p«cia/ offence  charged  should  be  told  him;  and  some  magistrates  even  deem  it  their  duty 
to  read  over  to  the  accused  the  petition  containing  the  particulars  of  the  charge.     No 
threat  or  promise  must  be  made  by  the  magistrate,  or  in  his  presence.     A  declaration 
was  accordingly  most  justly  rejected  where  the  magistrate  had  told  the  acciLsed  that  he 
was  at  liberty  to  say  what  he  liked,  <*  but  the  more  candid  he  was,  it  would  be  the 
better  for  himself;"  State  Trials  in  Scotland,  vol.  ii.  p.  45-170.     But  such  promise 
made  by  an  officer  or  party  injured  will  not  cast  a  subsequent  declaration ;  Hume, 
voL  ii.,  p.  327.     Where  the  fiscal  had  said  to  the  accused,  that  '*  he  ought  to  speak 
the  truth,  and  tell  no  lies,"  the  declaration  was  nevertheless  sustained  ;  20th  Sep- 
tember 1841,  Fulton ;  2  Swinton,  564.     Such  and  similar  language,  however,  ought 
to  be  avoided  by  all  concerned.     Accused  parties  are  sometimes  in  so  great  trepida- 
tion that  they  do  not  well  understand  a  rapidly  spoken  address,  especituly  if  couched 
in  law  terms ;  and  therefore  it  is  well  to  ask  at  the  conclusion  of  the  caution  if  it  has 
been  understood  ;  and  if  not,  it  ought  to  be  repeated  in  still  simpler  language,  until 
the  magistrate  is  satisfied  that  he  must  have  been  understood,  however  im willing  the 
accused  may  be  to  acknowledge  the  fact.     The  experience  of  criminals  is  soon  tested 
by  their  aptness  in  comprehending,  and  alacrity  in  availing  themselves  of,  the  caution, 
by  entrenching  themselves  in  silence,  even  to  the  extent  sometimes  of  refusing  even 
to  give  their  names.     In  such  a  case,  it  may  be  stated  in  the  minute,  that  a  man  or 
woman  charged  under  the  name  of  A.  B.  appeared,  but  declined  to  state  his  name. 
or  to  answer  any  question.    In  such  circumstances,  or  where  the  party  remains  mute 
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(as  sometimes  happens),  the  paper  can  scarcely  be  called  a  deelaraUouj  but  only  a 
minute.  See  case  in  point,  26th  Sept.  1844,  Thomson ;  2  Broun,  286.  The  age  of 
the  party,  and  whether  he  be  married,  ought  to  be  stated,  as  sometimes  useful  to  be 
known  by  crown  counsel  and  the  court  in  disposing  of  the  case  as  to  trial  and  sen- 
tence. Where  the  accused  declines  to  answer,  the  question  is  put  down  at  full 
length,  and  it  is  then  added,  *' Declares,  and  declines  to  answer  that  question."  It 
is  sometimes  important  to  put  special  questions,  that  the  party  may  have  an  oppor- 
tunity of  answering  and  explaining ;  and  it  has  often  occurred,  that  at  the  outset  afti 
accused  party  has  declined  to  answer  questions,  but  seeing,  from  the  course  of  the 
examination,  {hat  the  whole  matter  is  already  known  to  the  authorities,  has  made  a 
clean  breast  by  a  full  disclosure.  Where  at  the  outset  the  accused  states  his  inten- 
tion to  decline  answering  all  or  any  questions,  it  has  been  judicially  stated  to  be  im- 
proper to  put  further  interrogatories.  Hence,  several  questions  being  put  and 
declined  consecutively,  it  is  proper  to  inquire  if  he  declines  all  answers,  and  so  at 
once  close  the  declaration  with  that  general  declinature.  "  It  is  useless,  no  deubt, 
to  put  a  string  of  questions  to  a  prisoner  when  he  says  that  he  will  not  answer ;  but 
here  it  is  not  stated  that  he  would  not  answer  any  questions ;  and  it  was  the  magis- 
trate's duty  to  put  these  questions,  at  least  until  it  was  quite  clear  that  the  prisoner 
did  not  mean  to  answer."  Per  Lord  Justice-Clerk  (Hope),  19th  Jan.  1846,  Bell ; 
Arkley,  2.  An  examination  is  understood  to  be  conducted  solely  by  the  magistrate 
from  the  information  given  him ;  but  in  practice  it  is  better  carried  on  in  his  presence 
by  the  fiscal,  who  more  fully  knows  the  particulars ;  but  of  course  the  magistrate  is 
bound  to  see  that  the  questions  are  confined  to  the  particular  charge,  and  are  fairly 
and  plainly  put  in  simple  language,  so  as  to  be  imderstood  by  the  party.  There  is  a 
case  mentioned  in  BelPs  Supplement  to  Hume,  p.  242,  where  the  magistrate  at  in- 
tervals fell  sound  asleep  during  the  examination,  but  was  wide  awake  during  the 
reading  over  of  the  declaration.  On  this  last  ground  the  declaration  was  sustained ; 
but  it  is  believed  no  magistrate  would  desire  to  follow  the  precedent  by  similar  prac- 
tice. It  may  not  be  illegal,  as  with  a  witness,  to  put  leaoing  questions ;  but  it  cer- 
tunly  is  not  to  be  commended,  as  contrary  to  the  caution  given,  and  apt  to  entrap  a 
weak  and  ill-informed  mind,  which  is  the  general  characteristic  of  the  criminal  po- 
pulation. The  greatest  anxiety  ought  to  be  observed  to  take  down  the  very  words  of 
the  answers,  however  vulgar  these  may  be ;  and  if  two  answers  are  given  (an  occur- 
rence not  unfrequent),  both  should  be  given,  however  inconsistent  with  each  other. 
It  is  the  declaration  of  the  accused,  and  may  be  the  means  of  proving  innocence  as 
well  as  guilt,  by  leading  to  the  proper  sources  of  investigation  during  the  precogni- 
tion. It  no  doubt  is  only  evidence  against  the  accused,  and  never /or  him  ;  and  on 
the  trial  the  prosecutor  can  put  it  in,  or  withhold  it  at  pleasure,  whilst  the  accused 
cannot  call  for  it.  Nevertheless,  it  is  but  fair  that  every  statement  the  accused 
makes  in  reference  to  the  charge  should  be  put  down,  however  trivial  they  may 
appear  to  the  magistrate.  It  is  proper  to  distinguish  between  what  is  said  in  answer 
to  questions,  and  what  is  voluntary  statement.  Whilst  any  statements  totally  away 
from  the  charge  may  be  rejected,  everything  bearing  upon  it  should  be  put  down, 
otherwise  an  unfair  advantage  would  be  taken  by  writing  down  only  what  was  against 
him,  and  excluding  what  was  in  his  favour.  The  statements  must  be  taken  as  a 
whole  ;  and  it  wo^d  be  as  unjust  to  read  one  part  of  the  declaration  to  the  jury,  and 
withhold  another,  as  to  put  down  some  of  the  statements  of  the  accused  and  reject 
others.  The  first  person  ought  to  be  used  in  preference  to  the  third,  as  at  once 
briefer  and  clearer ;  and  in  reading  the  declaration  over  to  the  prisoner,  "you "  may 
be  substituted  for  "  I  '*  and  "  me,"  as  being  more  easily  comprehended.  Figures  ^in 
dates  and  sums  must  be  avoided  in  the  writing,  as  well  as  all  contractions.  There 
ought  to  be  no  erasures ;  but  words  scored  should  be  left  so  as  still  to  be  read,  and 
initialed  by  the  magistrate,  or  the  words  mentioned  in  the  doccj^uet,  or  both,  which  is 
the  safest  mode.  Where  a  marginal  addition  is  necessary,  it  must  be  subscribed 
like  the  other  parts  of  the  writing,  and  ought  also  to  be  noticed  in  the  docquet. 
Each  page  ought  to  be  subscribed  b^  the  party,  if  he  can  or  will  write;  and  if  he 
cannot  or  will  not,  it  should  be  so  said,  and  the  cause  given — ^*  never  being  taught  to 
write"  or  agitation,  refusal,  and  such  like.  The  magistrate  subscribes  each  page, 
and  the  witnesses  each  sheet.  This  ought  to  be  done  in  presence  of  the  accused 
party ;  2l8t  June  1841,  Plenderleith  ;  2  Swinton,  558.     If  stolen  or  other  articles 
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be  shown  to  tbe  accused  and  spoken  of,  they  are  referred  to  in  the  declaration  "  tu 
bemg  docquetted  and  subacribed  <u  relative  hereto"  where  this  can  be  done,  as  on  a  bill 
or  other  writing ;  or  where  this  cannot  be  done,  as  ^having  a  sealed  label  attacJied  thereto, 
and  docquetted  and  tubecribed  as  relative  hereto."  In  such  cases  tbe  writing  or  the 
label  must  be  subscribed,  in  the  same  manner  as  the  declaration  itself.  The  articles 
ought  to  be  given  into  safe  custody  imtil  produced  before  the  trial.  Care  must  be 
taken  that  the  seal  will  sufficiently  test  the  identity  of  the  article  by  its  complete 
connection  with  the  ticket.  The  docquet  is  subscribed  (where  he  can  write)  by  the 
party,  magistrate,  and  witnesses.  There  ought  to  be  at  least  two  witnesses,  and  if 
easily  got,  it  is  safer  to  have  three,  as  two  are  necessary  to  prove  the  declaration  at 
the  trial ;  and  though  the  magistrate  may  and  ought  always  to  be  one,  the  risk  of 
death  or  removal  renders  it  safer  not  to  limit  to  two  witnesses  wherever  another  can 
be  easily  had.  The  practice  of  having  the  fiscal  and  his  clerk  solelt/  as  witnesses  has 
been  reprehended.  Neither  of  them  ought  to  write  the  declaration,  nor  ought  it  to  be 
taken  in  his  office,  but  in  the  court-house,  sheriffs  room,  or  clerk's  office ;  and  the  writer 
should  be  an  official  or  neutral  clerk  well  accustomed  to  write  acciu*ately  and  swiftly ; 
17th  April  1827,  Syme,  46. 

On  a  declaration  being  offered  in  evidence,  written  by  the  apprentice  of  the  fiscal, 
and  supported  by  the  evidence  of  these  two  without  that  of  the  magistrate,  the  Jus- 
tice-Clerk (Hope),  observed,  *'  that  it  was  a  most  unsatisfactory  thing  to  his  mind 
that  the  declarations  should  be  proved  by  the  agent  conducting  the  prosecution  and 
a  Tery  young  lad,  his  apprentice ;  nor  were  they  written  by  a  neutral  officer  appointed 
for  the  very  purpose  of  securing  fidelity  and  impartiality  in  writing  down  the  de- 
dmrations ;  that  there  could  be  no  security  for  the  accuracy  and  truth  of  the  declara- 
tions as  evidence  against  the  pannel,  since,  so  far  as  appeared  by  the  proofj  they 
were  wholly  the  production  of  the  procurator-fiscal."  At  an  after  stage  of  the  same 
trial  his  Lordship  observed,  *'  that  he  considered  the  extent  to  which  the  pannel  had 
been  examined  as  a  very  great  abuse  of  the  objects  for  which  a  party  accused  was 
brought  before  a  magistrate  for  a  declaration  ;  and  that  it  was  pretty  plain  that  the 
aecand  and  third  declarations  (the  last  in  particular,  after  such  a  long  interval)  had 
been  taken  not  for  the  fair  purpose  of  allowing  the  party  to  give  any  explanation 
which  might  be  material,  but  with  the  direct  object  of  skilfully  rearing  up  evidence 
against  her,  by  questions  founded  upon  inquiries  obtained  in  the  interval,  and  by 
leading  her,  at  a  great  distance  of  time,  into  answers  upon  matters  which  she,  if  in- 
nocent, might  think  quite  immaterial,  and  upon  which  the  procm-ator-fiscal  had  ob- 
tained information  between  the  examinations  ;  that  he  saw  little  difference  between 
ench  a  system  and  the  practice  in  France,  of  subjecting  parties  accused  to  an  examin- 
ation upon  every  point  in  the  whole  case,  except  that  in  the  latter  it  was  done  in 
public  and  with  greater  securities ;"  1843,  Kelly,  1  Broun,  643.  See  to  same  eflfect, 
1846,  M*Gavin,  Arklcy,  70.     See  also,  Feb.  1827,  Elder,  Syme,  116. 

Where  a  party  cannot  speak  English,  there  must  be  an  interpreter  sworn  to  in- 
terpret, and  named  in  the  declaration,  and  who  must  subscribe  as  such.  In  that 
case  the  witnesses  must  also  know  the  language  interpreted,  otherwise  the  whole 
would  then  depend  on  the  fidelity  of  the  one  interpreter;  13th  April  1839,  M*Kenzie, 
2  Swinton,  346.  The  caution  must  be  given  through  the  interpreter,  and  the  de- 
claration read  over  slowly  in  the  language  known  to  the  accused.  Sometimes  con- 
siderable trouble  is  occasioned  by  parties  claiming  this  privilege  without  sufficient 
grounds ;  but  the  safe  course,  wherever  it  cannot  be  satisfactorily  proved  that  the 
party  knows  English  as  well  as  the  other  language,  is  to  have  an  interpreter  with 
proper  witnesses.  It  must  be  recollected  that  a  party  may  fully  understand  the 
miport  of  a  language  when  spoken  to,  and  yet  not  be  able  to  express  himself  accu- 
rately in  that  language ;  and  in  a  matter  so  serious  as  a  criminal  charge,  and  where 
the  use  of  an  idiomatic  expression,  or  the  substitution  of  one  word  for  another,  might 
change  the  whole  meaning,  no  magistrate  will  rashly  compel  a  man  to  speak  in  a 
strange  or  unaccustomed  tongue.  A  person  deaf  and  dumb  may  be  examined  either 
through  a  sworn  interpreter  skilled  in  the  language  of  such,  or  by  written  questions 
and  answers,  as  in  the  case  28th  April  1841,  Smith  ;  2  Swinton,  647.  The  decla- 
ration mvLSi  be  read  over  to  the  accused  slowly  and  distinctly,  and  any  additions 
made  that  are  required.  If  any  alterations  or  additions  are  made,  they  ought  not 
to  be  made  on  the  body  or  margin  of  the  declaration,  unless  to  rectify  mistakes  of 
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the  clerk,  but  added  with  an  introduction  that  they  are  made  on  the  declaration 
being  read  over  to  the  accused.  The  examination  is  not  in  public  court,  and  neither 
agent  nor  friend  of  the  accused  is  entitled  or  ought  to  be  present.  It  is  not  neces- 
sary that  the  docquet  mention  that  the  accused  was  in  his  sound  and  sober  senses, 
if  tnis  be  proved  at  the  trial. — Bell's  Supplement  to  Hume,  241. 

At  the  trial  the  declarations  may  be  put  in  as  evidence  if  libelled  on,  and  it  must 
be  set  forth  that  they  were  subscribed ;  21st  Dec.  1846,  Gordon,  Arkley,  196 ;  12th 
April  1827,  Forbes,  Syme,  46.  The  accused  cannot  call  for  the  declaration ;  27th 
Dec.  1842,  Kennedy,  1  Broun,  497.  But  if  proved,  the  accused  may  then  insist  on 
its  being  read,  just  as  if  a  witness  be  sworn  he  cannot  be  withdrawn  at  the  desire  of 
the  party  calling  him.  The  declaration,  unless  admitted  (as  is  generally  done, 
except  in  cases  where  a  capital  punishment  b  sought),  must  be  proved  by  two  of 
the  witnesses  present.  The  magistrate  should  be  one  of  the  witnesses;  11th  May 
1846,  M'Gavin,  Arkley,  p.  67 ;  30th  Nov.  1846,  Vallance,  Arkley,  p.  181.  But  his 
testimony  is  not  indispensable  where  the  witnesses  are  unobjectionable,  not  being 
connected  with  the  fiscal's  office ;  8th  April  1850,  Howden,  1  Shaw,  351.  Decla- 
rations alone  are  not  sufficient  to  convict  though  they  may  be  held  as  equal  to 
one  witness.  Declarations  may  be  referred  to,  without  being  proved,  in  passing 
sentence  on  a  plea  of  guilty,  which  implies  an  admission  of  the  declarations  hbelled. 
The  following  is  the  usual  form  of  the  preamble  and  docquet  of  a  declaration : — 

At  Perth,  the  day  of  Eighteen  hundred 

and  years : 

In  presence  of  Archibald  Turnbull,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  County  of  Perth  ; 

Compeared  A.  B.,  who  being  duly  cautioned  and  examined,  Declares  I 
am  a  Heckler,  residing  at  the  Scouring  Bum  of  Dundee,  aged  nineteen 
years,  and  unmarried.     That  on  the,  etc.  etc.  etc.       *  *  * 

A.  B. 

ArcbP  Turnbull,  J.P. 

The  foregoing  declaration,  written  (on  so  many  pages,  as  the  case  may 
be^)  by  David  Peters,  clerk  in  the  sheriff-clerk's  office  in  Perth,  was  freely 
and  voluntarily  emitted  by  the  declarant,  and  was  read  over  to,  and  adhered 
to  and  subscribed  by  him  (if  he  cannot  write,  say  "  and  subscribed  by  the 
said  justice  in  his  presence,  as  he  declares  he  cannot  write,")  before  these 
witnesses,  J.  M*L.,  writer,  Perth  ;  G.  S.,  sheriff  criminal-officer,  residing 
in  Perth  ;  and  the  said  D.  P. 

(This  docquet  is  subscribed  by  the  magistrate  and  the  witnesses — not  by 
the  party). 

1  A  mistake  in  the  docquet  of  the  namber  of  pages  was  held  not  sofficient  to  exclude  the 
declaration ;  20th  Sept.  1841,  Fultou,  2  Swinton,  664. 

The  following  are  the  rules  observed  m  England: — A  prisoner,  when  taken 
before  a  magistrate,  is  to  be  allowed  to  speak  voluntarily,  aud  give  his  account 
freely ;  and  he  ought  not  to  be  pressed  to  answer,  nor  examined  or  questioned  by 
the  magistrate  like  a  common  witness.  Where  so  examined  his  account  was  rejected 
though  nothing  like  a  threat  or  promise  had  been  used ;  R.  v.  Wilson,  Holt's  N.  P. 
C.  597.  But  where  a  prisoner  is  willing  to  make  a  statement,  it  is  the  duty  of  the 
magistrates  to  receive  it.  But  before  they  do  so,  they  ought  entirely  to  remove  any 
impression  from  the  prisoner  s  mind  that  the  statement  may  be  used  for  his  own 
benefit ;  and  the  prisoner  ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be 
taken  down,  and  may  be  used  against  him  on  his  trial.  He  must  not  be  put  on 
oath ;  and  where  the  examination  purports  that  he  was  sworn,  it  is  not  competent  to 
prove  that  he  was  not.     R.  v.  Bentley,  6  G.  and  P.  177.    The  declarations  do  not 
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require  to  be  subscribed ;  but  if  they  contain  confessions,  this  is  recommended.  It 
was  at  one  time  held  that  either  the  magistrate  or  his  clerk  was  necessary  to  prore 
the  declaration,  but  it  is  now  allowed  to  be  proved  bv  others,  though  in  serious  cases 
the  former  ^uractice  is  recommended.  Where  the  declaration  stated  that  the  accused 
refused  to  say  anything,  proof  of  confessions  made  in  magistrate's  presence  was  re- 
fused. A  confession  is  sufficient  groimd  of  conviction  if  direct  and  imequivocally 
positive  ;  R.  v.  Tippet,  R.  and  R.  509. 

Where  a  person  bad  said  to  the  party  charged  with  bestiality,  ^  If  you  don't  tell  me 
I  will  giye  you  in  charge  to  the  police  till  you  do  tell  me,"  it  was  held  by  the  whole 
judges  that  the  confession  was  made  under  a  threat,  and  could  not  be  received ;  26th 
j^OY.  1853,  Regina  v.  Lockhart,  W.  R.  97.  But  where  a  girl  in  custody  on  a  charge 
of  arson,  was  dressing  to  go  with  the  officer,  she  was  spoken  to  by  another  woman 
thus: — **  I  am  very  sorry  for  you,  jou  ought  to  have  known  better ;  tell  me  the  truth 
whether  you  did  it  or  not."  The  gu-l  answered, "  I  am  innocent."  The  woman  replied, 
**  Don*t  run  your  soid  into  more  sin,  but  tell  the  truth,"  whereon  the  girl  made  a  full 
confession;  it  was  received  in  evidence;  26th  Nov.  1853,  Regina  v.  Sleeman,  W.  R.  97. 

5.  Warrcmt  to  commit  for  Jurtfter  examination. — On  a  separate  petition,  or  on 
the  original,  on  the  minute  or  motion  of  the  prosecutor,  a  warrant  is  written  to  com- 
mit the  accused  party  to  a  named  prison,  "  therein  to  be  detained  for  farther  exami- 
naHon."  All  the  requisites  of  the  original  warrant  ought  to  be  observed  in  this. 
The  accused  is  not  entitled  to  a  copy  of  this  warrant  as  he  is  to  that  of  final  com- 
mittal. He  is  not  entitled  to  have  access  for,  or  communication  with,  agent  or 
friends,  without  consent  of  the  prosecutor,  or  an  order  from  the  magistrate.  This 
is  to  avoid  the  risk  of  interference  with  the  course  of  justice  in  leading  the  precog- 
nition. He  is  not  entitled  to  bail,  nor  even  of  consent  is  it  regular  to  take  a  formal 
bail-bond  without  formal  committal,  as  it  might  prevent  his  forcing  on  his  trial 
under  the  Act  1701,  c.  6.  Liberation,  in  less  important  cases,  is  managed  by  a  letter 
of  presentation  to  the  prosecutor,  without  the  interference  of  the  madstrate.  In 
case  of  a  second  declaration,  the  same  formalities  are  necessary  as  in  the  first,  with 
the  addition,  that  the  former  declaration  must  be  read  over  (if  the  examination  be 
for  the  same  offence,  not  otherwise)  and  so  set  forth  in  the  second.  Should  the  same 
witnesses  not  be  present  (which  ought,  if  possible,  to  be  secured),  the  first  must  be 
docquetted  as  relative  to  the  second.  It  has,  however,  been  doubted  if  the  proof  of 
the  second  establishes  the  first,  seeing  that  the  party  cannot  be  held  as  evidence  of 
the  soundness  of  his  own  mind  when  first  examined;  11th  May  1846,  M'Gavin, 
Arkley,  70.  In  the  case  cited,  "  the  ])rocurator-fiscal  and  the  superintendent  of 
police  were  called  to  prove  two  declarations  emitted  by  the  pannel.  They  were  not 
present  when  the  first  declaration  was  emitted ;  but  deponed  that  it  had  been  read 
over  to  the  pannel  before  she  emitted  the  second  one,  and  that  she  then  stated  that 
her  previous  declaration  had  been  freely  and  voluntarily  emitted  by  her  in  her  sound 
and  sober  senses.  The  Lord  Justice-Clerk — I  do  not  like  this  way  of  proving  de- 
clarations by  such  witnesses  alone,  and  without  the  magistrate  who  took  them.  The 
first  declaration  is  only  proved  through  the  second ;  but  there  is  no  proof  that  the 
pannel  was  in  her  sound  and  sober  senses  at  the  time  of  the  first.  I  think  it  most 
msuffident  to  prove  by  the  woman's  own  declaration,  at  the  second  examination, 
that  she  was  in  her  sound  and  sober  senses  at  the  first  examination.  She  cannot 
tell  how  that  was."  The  period  during  which  the  accused  may  be  kept  in  prison 
under  warrant  for  further  examination  is  not  defined  by  law  ;  but  it  ought  in  no 
case  to  exceed  eipht  days,  and  as  much  within  that  term  as  is  possible,  consistent 
with  the  extent  and  nature  of  the  precognition.  A  party  may  be,  and  generally  is, 
committed  without  being  brought  up  for  a  second  examination,  though  first 
committed  with  that  view  ;  but  where  he  gives  notice  of  his  desire  to  be  afforded 
such  opportunity,  it  ought  always  to  be  given  him.  lie  ought  not  to  be  exposed  to 
more  tnan  two  examinations  on  the  same  charge.  (See  1843,  Kelly,  1  Broun,  543). 
One  examination  is  generally  found  sulficient ;  and  a  third  would  require  some  cir- 
cumstances to  justify  it,  and  ought  never  to  be  exceeded,  as  then  assuming  some- 
thing of  the  aspect  of  the  ancient  question  or  torture.  Tlie  magistrate  is  not  bound 
to  grant  warrant  to  conmnt  for  further  examination.  He  mav  at  once  be  satisfied 
that  there  are  no  grounds  for  the  charge,  and  refuse  to  commit,  but  which,  of  course, 
does  not  prevent  the  prosecutor  proceeding  with  his  precognition  and  prosecution. 
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On  the  precognition  being  completed,  the  magistrate  may  then  commit  for  trial 
(^  wUil  liberated  in  the  due  coune  of  lew/*),  thoogh  the  party  was  not  previously 
committed  for  further  examination.  On  the  other  hand  the  magistrate  may,  where 
the  accused  admits  the  offence,  and  where,  as  is  sometimes  the  case,  the  precogni- 
tion has  been  already  taken,  at  once  commit,  ^  until  libercOed  in  due  course  of  law" 
and  so  forthwith  entitle  the  accused  party  immediately  to  the  privilege  of  bail,  and 
to  force  on  his  trial.  A  declaration  may  be  taken  even  after  commitment  for  trial, 
though  the  practice  is  not  to  be  commended ;  but  it  cannot  be  taken  after  citation 
for  trial* 

In  England,  it  has  been  laid  down  (Justice  Park),  *'  that  a  magistrate  may  com- 
mit for  further  examination,  but  the  further  and  absolute  conunitment  must  be  in  a 
reoionable  time.  What  is  a  reasonable  time  is  a  mixed  question  of  law  and  fiict, 
which  those  who  are  to  exercise  a  judgment  upon  it  must  decide  at  the  tiose.  A 
magistrate  ought  as  speedily  as  possible  to  make  all  inquiry."  Sixteen  days  was,  in 
one  case,  held  an  unreasonable  time.  But  **  in  the  practice  of  the  best  regulated 
police-offices,  there  are  man^  instances  of  prisoners  being  detained  more  than  twenty 
days  between  their  first  being  brought  before  a  justice  and  their  commitment  for 
trial,  and  being  brought  up  for  examination  several  different  days  during  the  inter- 
val ;"  Bums'  Justice  (Chitty's  edition),  vol.  ii.  p.  472.  "  A  commitment  for  further 
examination  is  not  a  proceeding  against  the  party,  but  a  proceeding  for  his  benefit. 
It  is  a  proceeding  with  a  view  to  protect  him  against  a  commitment  for  trial,  if,  dur- 
ing a  reasonable  time  for  examination,  it  can  be  found  there  is  no  ground  upon  which 
there  ought  to  be  a  commitment  for  custody  in  order  to  trial.  If  you  were  to  say, 
that  where  a  party  is  committed  for  further  examination,  bail  shall  be  required  be- 
fore that  further  examination  takes  place,  you  put  him  to  this  inconvenience,  that 
he  must  give  security  to  stand  a  trial  which  he  may  never  have  to  stand."  Per  Lord 
Eldon;  8  Dow's  Reports,  183. 

6.  The  precognition  is  taken  generally  by  the  fiscal.  The  witnesses  are  separately 
examined,  but  not  on  oath,  unless  where  imwilling,  or  it  is  thought  necessary  for 
obtaining  a  disclosure  of  the  truth,  not  likely  otherwise  to  be  obtained,  and  the  in- 
tervention of  a  magistrate  is  then  necessary.  A  witness  cannot  be  compelled,  in 
a  precognition,  to  speak  on  oath  to  his  own  turpitude,  though  promised  immunity 
from  prosecution  for  the  crime.  But  if  he  gives  evidence  on  oath  of  his  own  free 
will,  he  is  liable  to  the  pains  of  perjury  if  he  swears  falsely.  In  all  such  depositions 
on  oath,  the  magistrate  must  be  present  and  see  the  deposition  taken  down,  in  the 
same  way  as  of  a  witness  on  a  trial,  and  authenticate  the  writing  in  a  similar  mode. 
The  witnesses  are  compelled  to  attend  ;  and  first  and  second  diligences  are  in  use  to 
be  given  in  the  original  or  following  warrants.  But  the  second  being  a  diligence  to 
apprehend,  might  more  appropriately  be  reserved  until  return  be  made  of  the  first, 
than  entrust  the  liberty  of  the  subject  to  subordinate  officers  of  the  law.  If  a  wit- 
ness refuses  to  be  sworn  where  there  exists  no  ground  for  declinature,  he  may  be 
committed  for  contumacy  or  contempt,  either  generally  until  he  consents  to  give 
evidence  on  oath,  or  for  a  certain  term  as  punishment,  where  his  evidence  may  be 
dispensed  with.  A  witness  examined  on  oath  in  precognition  cannot  be  afterwards 
charged  as  a  party  for  the  offence  on  which  he  was  so  examined,  and  therefore  great 
delicacy  ought  to  be  exercised  with  parties  under  suspicion.  Where  examined  in  a 
preco^tion  not  on  oath,  he  may  afterwards  be  examined  as  a  party,  on  his  first  de- 
claration being  cancelled,  and  then  receiving  the  usual  caution  given  to  an  accused 
party.  Even  this  mode  of  proceeding  should  be  avoided  as  much  as  possible.  The 
precognition  in  Scotland  is  ex  parte,  and  is  somewhat  similar  to  the  Bill  and  Pre- 
sentment of  the  grand-juries  in  England.  The  accused  has  no  right  to  be  present, 
neither  his  agent  nor  friends ;  nor  can  he  insist  on  witnesses  being  examined,  or  to 
have  a  copy  or  perusal  of  the  precognition.  It  is,  however,  the  duty  of  the  fiscal  to 
investigate  the  truth  of  statements  made  in  the  declaration,  and  examine  persons 
therein  named,  but  which  as  frequently  tends  to  discovery  of  the  guilt  as  the  vindi- 
cation of  the  innocence  of  the  party.  The  statements  in  the  precognition,  whether 
on  oath  or  otherwise,  can  never  be  used  against  the  witnesses  (unless  on  the  ground 
of  perjury  in  the  former  case),  and  their  declarations  are  held  as  being  destroyed 
beiore  the  trial,  and  cannot  be  then  shown  or  read.  Precognitions  are  seldom  taken 
in  form,  unless  in  grave  cases,  such  as  are  reported  to  crown  counsel  for  trial  by 
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jury  in  the  justidarj,  or  before  the  sheriff.  In  summary  trials  before  inferior 
courts,  short  notes  of  evidence  are  taken  by  the  fiscal  or  local  constable,  espe- 
cially where  there  is  the  advantage  of  a  well-organized  police  force.  In  cases  of 
summary  trial,  and  where  there  is  a  deficiency  of  evidence,  a  declaration  may  be 
fomid  important  as  an  article  of  proof,  and  may  be  taken  without  commitment  of 
anykind,  or  precognition  following  thereon. 

The  followmg  rules  for  r^ulating  precognitions  were  prepared  and  issued  in  1834, 
and  have  since  been  in  observance  with  some  slight  amendments : — 

''  In  1765,  a  set  of  rules  was  prepared  by  the  crown  agent  and  depute- 
derk  of  justiciary,  and  was  revised  by  Lord  Hailes.  They  vdll  be  found 
in  the  Appendix  of  Baron  Hume's  Commentaries  on  the  Criminal  Law  of 
Scotland,  and  contain  various  useful  suggestions.  Many  of  them  were  so 
well  established  in  practice  as  not  to  stand  in  need  of  being  specified ;  while 
others  were  found  defective.  To  remedy  these  defects,  a  series  of  valuable 
directions  was  drawn  up  and  circulated  in  1824  by  Sir  William  Rae,  then 
Lord  Advocate,  and  John  Hope,  Esquire,  then  Solicitor-Greneral.  These 
have  now  been  reprinted  and  distributed  by  crown  counsel,  with  such  addi- 
tions and  alterations  as  subsequent  changes  and  experience  require. 

L  Li  most  of  the  higher  class  of  cases,  particularly  those  of  murder,  fire- 
raising,  etc.,  much  advantage  may  be  derived  from  the  procurator-fiscal  and 
sheriff,  or  other  person  of  superior  intelligence,  repairing  instantly  to  the 
spot,  so  as  to  ascertain  with  precision  all  appearances  that  are  there  ex- 
lubited,  such  as  marks  of  feet^  blood,  etc.  Where  much  may  depend  (as  in 
cases  of  rape  committed  or  attempted)  on  the  exact  state  of  the  person  in- 
jured, or  (as  in  cases  of  child-murder  or  concealment  of  pregnancy)  on  the 
state  of  the  person  accused,  there  should  be  an  immediate  medical  examina- 
tion and  report. 

IL  When  there  is  any  reason  to  suppose  that  death  has  proceeded  from 
violence,  the  body  must  be  immediately  examined,  and  opened,  if  necessary, 
by  persons  of  medical  skill.  These  persons  must,  without  delay,  furnish  a 
report,  setting  forth  the  circumstances,  and  their  opinion  ;  and  in  the  event 
of  any  difference  of  opinion,  they  must  each  furnish  a  separate  report.  In 
all  these  cases  of  medical  reports,  it  is  desirable  to  avoid  multiplicity,  and  to 
secure  skill ;  and  therefore,  where  the  matter  is  first  taken  up  by  a  justice 
of  the  peace,  and  is  not  urgent,  intimation  ought  to  be  made  to  the  procura- 
tor-fiscal of  the  county,  in  order  that  he  may  send  proper  medical  assistance. 
Where  the  case  admits  of  no  delay,  the  justice  must  avail  himself  of  the  best 
aid  he  can  procure.  In  those  cases  where  death  is  not  immediate,  care 
should  be  taken  to  obtain  accurate  evidence  in  regard  to  the  treatment  of 
the  person  injured,  from  the  time  of  his  receiving  the  injury  until  death, 

III.  Where  a  person  has  received  such  violence  as  to  induce  the  belief 
that  his  life  is  in  danger,  his  declaration  should  be  taken  upon  oath,  in  pre- 
sence of  witnesses  who  should  subscribe  it  along  with  the  magistrate  who 
takes  it,  and  with  the  party  declaring,  if  he  be  able.  The  medical  persons 
usually  employed  on  such  occasions  ought  to  be  generally  instructed  by  the 
authorities,  that  if,  in  any  case  under  their  care,  a  dangerous  change  should 
occur,  and  there  should  not  be  time  to  call  in  a  magistrate,  they  ought  to 
write  down,  before  witnesses,  such  a  statement  of  all  the  facts  as  the  patient 
may  be  able  to  give,  and  to  authenticate  it  by  their  own  signatures  and 
those  of  the  witnesses,  and  also  of  the  patient,  if  it  be  safe  for  him  to  sub- 
scribe. 

IV.  When  an  individual  suspected  of  a  crime  has  been  apprehended,  his 
person  ought  in  general  to  be  searched.     This  may  be  done  without  a  war- 
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rant,  and  bj  those  who  apprehend  him.  Where  it  is  necessary  to  search 
suspected  places  for  goods,  a  search-warrant  is  necessary.  When  the  person 
is  apprehended,  he  ought  forthwith  to  be  taken  before  a  magistrate,  who 
will  immediately  give  him  an  opportunity,  if  he  be  sane  and  sober,  to  explain 
matters  by  a  declaration. 

y.  Before  beginning  to  take  the  declaration,  the  accused  must  be  informed 
that  it  may,  and  probably  will,  be  used  as  evidence  against  him,  and  that  he 
may  either  answer  or  refuse  to  do  so.  Great  care  should  be  taken,  in  word- 
ing the  declaration,  to  convey  correctly  the  meaning  of  the  accused,  without 
any  exaggeration  ;  and  nothing  which  he  may  state  favourable  to  his  own 
case  must  be  omitted,  any  more  than  statements  of  an  opposite  description. 
No  temptation  of  any  kind  (such  as  hinting  that  it  may  be  for  his  advantage 
to  be  candid),  ought  on  any  account  to  be  held  out  to  induce  him  to  declare 
or  confess. 

YI.  The  declaration  of  an  accused  person  must  set  forth  his  name,  desig- 
nation, and  age.  It  must  be  written  on  paper  distinct  from  the  rest  of  the 
precognition,  and  be  signed  by  the  magistrate  and  declarant  on  each  page. 
If  he  cannot  or  will  not  write,  this  must  be  stated,  and  the  declaration  signed 
by  the  magistrate.  At  the  end  of  it  mention  must  be  made  by  whom  it  has 
been  written  ;  and  it  should  be  taken  before  at  least  two  witnesses  (exclusive 
of  the  magistrate  and  writer),  each  of  whom  should  also  sign  as  witnesses. 

YII.  When  a  delinquent  is  disposed  to  confess,  apparently  in  expecta- 
tion of  being  admitted  as  king's  evidence,  it  must  be  kept  in  view  that  neither 
the  magistrate  nor  the  procurator-fiscal  has  authority  to  give  assurances 
which  may  fetter  the  crown  counsel  in  afterwards  determining  whether  it  be 
proper  to  bring  such  person  to  trial. 

VIII.  When  it  is  found  necessary  to  take  more  than  one  declaration,  the 
previous  one  should,  in  the  first  place,  be  read  over ;  and  the  accused  should 
be  asked  whether  he  adheres  to  what  he  formerly  stated,  or  wishes  any  alter- 
ation made ;  and  the  new  declaration  should  bear  that  this  has  been  dune. 
The  former  declarations  (even  where  they  may  be  thought  defective  in  the 
solemnities)  should  always  be  marked  and  subscribed  by  the  magistrate 
and  witnesses  as  relative  to  the  new  one ;  and  the  new  one  should  bear 
that  this  has  been  done.  In  this  way  the  attendance  at  the  trial  of  the 
witnesses  to  the  prior  declarations  may  be  dispensed  with.  When  several 
individuals  are  accused  of  one  offence,  the  same  persons  should,  if  possible, 
witness  the  whole  declarations.  It  is  not  necessary  that  the  declaration 
should  recite  the  warrant  by  which  the  accused  has  been  brought  before  the 
magistrate. 

IX.  It  is  desirable  that  the  dress  which  a  delinquent  wears  when  appre- 
hended, should,  if  possible,  be  preserved,  so  as  he  may  wear  it  at  his  trial. 
When  there  is  a  risk  of  a  question  being  raised  as  to  the  identity  of  the  ac- 
cused, he  ought  not  to  be  allowed  to  make  any  decided  alteration  in  his 
appearance,  such  as  shaving  liis  head,  dyeing  his  hair,  and  allowing  whiskers 
to  grow  to  a  large  size,  or  removing  them  altogether,  etc.,  without  such 
alteration  being  instantly  communicated  to  the  procurator-fiscal. 

X.  No  time  should  be  lost  in  taking  a  precognition  ;  in  doing  which  care 
must  be  taken  to  give  the  statement  of  the  witnesses  as  correctly  as  possible, 
and  on  no  account  to  make  the  evidence  appear  stronger  than  can  be  fully 
supported  in  the  event  of  a  trial.  The  nature  of  the  defence  to  which  the 
accused  may  probably  have  recourse,  ought  also  to  be  kept  in  view,  and 
evidence,  calculated  to  bring  out  the  truth;  should  be  sought  for. 

XI.  Great  care  must  be  taken,  in  the  precognition,  to  specify,  as  nearly 
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as  possible,  the  mode  of  the  delict,  the  time  when  it  was  committed,  and  also 
the  place  where  it  occurred,  comprehending  the  parish  and  shire.  When 
committed  in  a  town  consisting  of  two  or  more  streets,  the  name  of  the 
street  should  be  specified,  or,  if  near  to  the  junction  of  two  streets,  this  cir- 
cumstance should  be  mentioned ;  and  in  offences  perpetrated  at  a  distance 
from  any  habitation,  the  lociu  delicti  should  be  ascertained,  not  only  by 
parish  and  county,  but  by  its  proximity  to  some  known  place,  which  must 
be  accurately  described.  Pains  should  be  taken  also  to  endeavour  to  fix 
the  time  in  the  recollection  of  the  witnesses ;  and  they  should  be  made  to 
specify,  if  they  can,  both  the  day  of  the  week  and  of  the  month.  Where 
they  cannot  do  this,  the  procurator-fiscal  should  mark  on  the  margin  what 
seem  to  be  the  days  they  refer  to.  The  precognition  should  always  have 
an  index  annexed. 

XII.  Particular  attention  must  be  paid  to  giving  the  name,  age,  designa* 
tion,  and  residence  (as  distinguished  from  the  place  of  trade,  or  calling)  of 
each  witness.  Any  circumstances  which  may  likely  afiect  the  witness's 
credit,  or  his  power  to  attend  the  trial — such  as  his  bad  health,  intention  to 
go  abroad,  relationship  to  the  party  injured,  or  accused,  etc.,  and  likewise 
any  intended  change  of  residence, — ought  to  be  stated,  or  ought  at  least  to 
be  noted  on  the  margin  by  the  procurator-fiscal. 

XIII.  All  articles  produced  should  have  labels  affixed  to  them,  with  a 
writing  thereon,  signed  by  the  witness  or  witnesses  by  whom  they  are  to  be 
identified.  Such  labels  should  be  fixed  to  the  articles  as  soon  as  possible, 
so  as  it  may  not  be  necessary  to  trace  them  through  different  hands,  and  in 
such  a  manner  that  they  cannot  be  removed  without  breaking  the  seal,  the 
identity  of  which  it  may  be  necessary  to  prove. 

XIV.  Procurators-fiscal  should  anxiously  endeavour  to  make  the  precog- 
nitions as  short  as  is  consistent  with  clearness.  They  might  unquestionably 
be  much  shorter  than  they  have  hitherto  in  general  been.  When  it  is  ob- 
vious that  a  complaint  is  groundless  or  frivolous,  the  investigation  should  bo 
stopped.  Where  subsequent  witnesses  merely  corroborate  previous  ones, 
this  concurrence  should  be  stated,  and  each  of  them  need  not  be  made  to  re- 
peat the  same  story.  Where  there  is  a  general,  but  not  a  total,  concurrence, 
it  is  sufficient  to  put  down  the  difference.  The  statements  of  persons,  the 
result  of  whose  testimony  is  that  they  know  nothing  or  little  about  the 
matter,  ought  not  to  be  put  down  in  detail.  Cumbrous  phraseology  ought  to 
be  avoided  ;  and  the  exact  knowledge  of  the  witness  should  be  stated  simply 
and  directly.  In  short,  while  nothing  really  useful  ought  to  be  spared, 
every  thing  unnecessary,  whether  from  repetition,  or  unimportance,  or 
superabundance,  ought  to  be  excluded,  and  is  liable  to  be  checked  at  Exchequer. 

XV.  So  soon  as  the  precognition  is  completed,  it  ought  forthwith  to  be 
sent  to  the  crown- agent ;  and  it  must,  in  every  instance,  be  accompanied  by 
a  schedule  of  the  exact  form  of  that  annexed,  No.  IV.,  which  must  be  cor- 
rectly filled  up  ;  as  also  with  an  inventory  of  the  articles  and  writings,  dis- 
tinguishing those  transmitted  from  those  not  transmitted.  The  writings 
transmitted  ought  to  consist  of  copies  of  the  petition  and  warrants,  the  original 
precognition,  including  the  originals  of  all  the  declarations,  and  all  docu- 
mentary productions. 

XVI.  Whenever  a  precognition  is  sent  back  to  the  procurator-fiscal  for 
further  inquiry,  or  for  any  further  proceeding  before  him,  he  must,  in  re- 
transmitting it,  send  along  with  it  a  supplementary  schedule  in  the  form 
annexed.  No.  V. 

XVII.  When  an  order  to  liberate  an  accused  party,  or  to  try,  or  other- 
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wise  dispose  of  the  case  before  the  sheriff,  is  made  by  the  crown  counsel, 
the  procurator-fiscal  will  be  held  responsible  for  carrying  such  order  into 
effect  without  any  unnecessary  delay.  And  each  procurator-fiscal,  to  whom 
any  such  case  or  cases  have  been  so  remitted,  must,  on  the  last  day  of  each 
February,  June,  and  October,  make  a  report  to  the  crown  agent,  in  the  form 
annexed.  No.  YI.,  mentioning  how  these  cases  have  been  disposed  of. 

XVIII.  When  any  prisoners  serve  the  procurators-fiscal  with  letters  of 
intimation  under  the  Act  1 701,  the  same  must  be  transmitted  to  the  crown 
agent,  without  the  delay  of  a  single  post ;  and  the  utmost  exertions  must  be 
made  to  complete  and  transmit  the  precognition,  if  that  has  not  been  previ- 
ously done. 

XIX.  When  any  bill  of  advocation  or  of  suspension  is  presented  to  the 
Court  of  Justiciary,  against  a  sentence  pronounced  in  a  criminal  case,  carried 
on  at  the  instance  of  the  procurator-fiscal,  intimation  thereof  must  imme- 
diately be  made  to  the  crown  agent,  by  such  fiscal,  in  order  that  the  crown 
counsel  may  be  enabled  to  determine  whether  it  is  expedient  to  support  the 
judgment  so  pronounced  ;  and  in  the  event  of  that  course  being  followed, 
the  expense  of  the  subsequent  proceeding  will  be  defrayed  by  the  crown 
agent,  who  will  thereafter  take  the  sole  charge  of  the  case ;  and  whenever 
such  intimation  is  neglected  to  be  given,  the  procurator-fiscal  will  be  liable 
to  have  the  expenses  disallowed  on  passing  his  accounts. 

XX.  Where  matter  of  serious  difficulty  or  doubt  occurs  in  the  coarse  of 
taking  a  precognition,  communication  may  be  made,  and  the  precognition, 
80  far  as  taken,  may  be  transmitted  to  the  crown  agent ;  but,  in  general, 
precognitions  should  at  once  be  completed,  and  should  not  be  transmitted  in 
portions,  or  in  an  unfinished  state ;  and,  unless  for  special  reasons,  no  delay, 
in  order  to  get  advice,  ought  ever  to  take  place  between  the  commitment  for 
farther  examination  and  the  commitment  for  trial. 

XXI.  In  making  out  bail-bonds,  it  ought  always  to  be  proposed  to  insert 
a  domicile  for  citation,  by  specifying  a  place  which  the  accused  agrees  shall, 
quoad  citation,  be  held  to  be  his  dwelling-place.  But  where  this  is  objected 
to,  it  cannot  be  insisted  on  ;  except  in  those  cases  in  which  the  consent  of  the 
prosecutor,  either  to  the  taking  or  to  the  modifying  of  bail  is  required,  when 
it  is  always  to  be  made  a  condition  of  the  consent. 

XXII.  Both  indictments  and  criminal  letters  must  be  executed  either  by 
a  messenger-at-arms  or  by  a  macer  of  the  Court  of  Justiciary ;  ^  and,  when 
not  served  personally,  they  must,  immediately  after  being  served  at  the 
domicile  of  the  accused,  be  also  served  at  the  market-cross  of  the  head  burgh 
of  the  county. 

XXIII.  AH  communications  between  the  counsel  or  the  agent  for  the 
crown  and  procurator-fiscal,  must  be  considered  as  strictly  private  and  con- 
fidential. When  they  are  required  or  permitted  to  be  disclosed,  intimation 
to  this  effect  will  be  given. 

Edinbuboh,  January  31,  1834.  F.  Jeffrey. 

H.  COCKBURN." 

1  This  may  now  be  done  by  a  sberiff-officer,  under  the  Act  11  and  12  Vict  c.  79  (1848), 
which  makes  several  important  improvements  in  criminal  practice. 

7.  Warrant  to  commit. — This  warrant  is  regulated  by  the  Statute  1701,  c.  6 
(which  has  been  called  the  Habeas  Corpus  Act  K>r  Scotland).  It  is  reauired  that 
the  warrant,  l«t,  shall  be  in  writing ;  2(f,  shall  proceed  on  a  signed  information ; 
and  Zd,  shall  specify  the  charge  against  the  accused  person.  Many  of  the  observa- 
tions as  to  previous  warrants  apply  to  this.  Before,  or  immediately  after  commit- 
ment, the  accused  party  must  be  served  with  a  just  double  of  the  warrant  under  the 


CRIMINAL  PROSECUTION  (Trial).  207 

hand  of  the  officer,  or  of  the  keeper  of  the  prison.  In  practice,  copies  of  the  rela- 
tiye  petition  and  warrant  are  both  given  the  accused.  This  warrant  must  be  sepa- 
rate, distinct,  and  not  in  combination  with  one  to  detain  for  further  examination ; 
1st  Maj  1815,  Arbuckle ;  Dow^s  Reports  of  Cases  in  House  of  Lords,  toI.  iii.  p.  175. 
See  BaU.      IVrong&us  Imprisonment, 

8.  The  Prosecution  may  be  at  the  instance  of  the  private  party  injured,  with  con- 
course of  the  Lord  Advocate  in  the  supreme,  and  of  the  fiscal  in  the  inferior,  coiurts, 
and  which  concourse  is  in  practice  never  refused ;  or  the  instance  may,  and  fortun- 
ately is  more  generally  in  the  sole  name  of  the  public  prosecutor,  and  the  expense 
borne  by  the  public  purse.    In  this  respect  Scotland  is  more  happily  situated  than 
England,  where  private  prosecutions  are  the  rule,  and  where  the  injured  party  is 
bound  over  to  prosecute,  and  in  default  of  caution,  has  been  sometimes  committed 
to  the  same  prison  as  the  offender.     In  the  Justiciary  Courts  the  form  of  action  is 
either  by  indictment  or  criminal  letters ;  the  former  is  the  peculiar  privilege  of  the 
Lord  Advocate,  and  is  generally  used  where  tlie  party  is  in  prison,  whilst  the  latter 
are  more  applicable  to  a  party  at  large.    Petition  and  complaint  is  the  form  in  the 
Court  of  Session  and  inferior  courts,  imless  special  forms  be  given  in  particular 
statutes.    The  form  of  service  is  regulated  by  9  Geo.  IV.  c.  29,  and  11  and  12  Vict, 
c  79.     The  accused,  in  the  higher  class  of  cases,  must  have  a  copy  of  the  indict- 
ment, list  of  witnesses,  and  of  forty-five  jurors,  served  on  him  fifteen  days  before  the 
diet  of  appearance.     *'  In  all  cases,  summary  and  ordinary,  there  ought  to  be  a  com- 
petent time  to  prepare  for  trial,  less  or  more,  according  to  the  exigence  of  the  matter ;" 
1714,  Fullerton.     See  Jury.     In  all  criminal  causes  the  diet  is  peremptory,  and 
must  be  called  on  the  precise  day  or  it  falls  ;  but  after  being  called,  it  may  be  ad- 
journed to  a  future  diet  named.     The  prosecutor  and  the  accused  party  must  be 
personally  present  at  all  diets  ;  and  they  cannot  appear  by  agents  in  cases  strictly 
criminal,  but  may  do  so  in  mere  penal  actions  for  statutory  offences  punishable  bj 
fine,  unless  the  special  statute  provides  to  the  contrary.    In  the  case,  22d  June  181^ 
Macalister  against  the  Fiscal  of  Lanarkshire,  where  the  sentence  was  fine  and  one 
month's  imprisonment,  it  was  found  "  that  in  criminal  process  no  judgment  of  con- 
viction or  punishment  can  be  regularly  pronounced  except  in  presence  of  the  pannd, 
and  that  any  practice  adverse  to  the  rule  ought  to  be  corrected."    See  other  de- 
cisions to  the  same  effect ;  2  Hume,  68.     It  has  been  held  that  even  a  judgment  of 
acquittal  could  not  be  given  in  the  absence  of  the  accused  party.     But  on  a  medical 
certificate,  and  of  consent  of  the  prosecutor,  absolvitor  was  pronounced  in  absence 
of  the  party,  in  the  case  of  Alexander  (assuming  the  title  of  Earl  of  Stirling),  April 
1839 ;  Bell's  Sup,  to  Hume,  300.     If  the  diet  is  not  called,  there  appears  no  power 
in  the  accused  to  force  on  the  trial  by  protestation  as  in  civil  actions.     Where  the 
accused  is  absent,  he  is  outlawed  or  fugitated  in  the  Justiciarv  Court ;  and  there,  as 
well  as  in  the  inferior  courts,  the  bail-bond  is  forfeited,  and  the  accused  may  be 
again  apprehended  on  the  fugitation,  or  on  a  new  warrant.     On  the  calling  of  the 
cause  the  prosecutor  may  abandon  the  action,  either  simvliciter,  whereby  he  gives 
up  the  charge  altogether,  or  he  may  move  the  court  to  desert  the  diet  pro  loco  ti 
tempore,  by  which  that  particular  suit  falls  ;  but  the  charge  still  subsists,  and  may 
be  prosecuted  anew.     This  last  desertion  it  is  in  the  power  of  the  coiurt  to  refuse, 
but  this  power  is  seldom  or  never  exercised.     Expenses  are  never  given  against  the 
Liord  Advocate,  but  may  be,  and  often  are,  given  against  fiscals,  especially  in  appeals 
where  the  proceedings  have  been  quashed  because  of  irregularity  in  form.     The 
Act  of  Adjournal,  17th  March  1827,  authorizes  the  sheriff  or  magistrate  to  award 
expenses  to  the  accused  on  the  diet  being  deserted,  **  if  the  circumstances  of  the  case 
require  it ;"  2  Hume,  69.     Expenses  have  been  frequently  given  in  advocations  and 
appeals,  even  where  first  refused  by  the  inferior  judge.     See  cases  cited  in  2  Hume, 
135.     See  also  19th  June  1843,  Prentice  ;  1  Broun,  661. 

In  jury  trials,  the  plea  of  guilty  by  former  practice  had  to  be  repeated  before  a 
jury ;  but  this  unmeaning  form  is  now  dispensed  with,  and  the  plea  is  taken  and  at 
once  applied  by  the  court  (9  Geo.  IV.  c.  29,  s.  14).  If  any  special  defence  is  to  be 
mainUined,  it  must  be  stated  in  writing,  and  together  with  a  list  of  exculpatorir 
witnesses,  be  lodged  with  the  clerk  the  day  before  the  trial  (20  Geo.  II.  c.  43).  A 
list  of  witnesses  api)ear  necessary  even  though  there  be  no  special  defences,  i^ut  ot 
course  the  accus^  may  call  any  in  the  crown  list  whom  the  prosecutor  has  not 
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called.     The  defence  is  read  to  the  jury  before  proceeding  to  the  trial.     Such  special 
defences  may  be  ^ven  in,  but  appear  not  essential  in  summary  trials,  though  a  state- 
ment may  be  made  at  the  outset  to  explain  the  defence  and  prevent  surprise.     Any 
objection  to  the  jurisdiction,  competency,  or  relevancy,  must  always  be  stated  at  the 
outset  before  entering  on  the  proof,  and  then  disposed  of.     In  jury  criminal  trials 
the  jury  are  fifteen  in  number — (in  civil  cases  twelve).     Formerly,  in  criminal  cases, 
they  were  selected  by  the  judge — now  they  are  balloted  by  the  clerk ;  6  Geo.  IV. 
c.  22.     The  prosecutor  and  the  accused  have  each  five  peremptory  challenges,  and 
as  many  more  as  they  can  substantiate  on  special  cause  of  objection — a  very  rare 
case  in  Scotland,  and  which  the  peremptory  challenge  has  superseded.     See  Jury. 
At  one  time  all  verdicts  were  in  writing,  which  led  to  many  vexatious  escapes  from 
justice  on  mere  technical  objections ;  but  now  they  are  received  verbally,  imless  the 
court  direct  otherwise  ;  64  Geo.  III.  c.  67 ;  6  Geo.  IV.  c.  22,  s.  20.     Criminal  and 
penal  cases  must  be  heard  in  the  usual  court-house,  or  in  some  public  place,  with 
open  doors,  that  the  public  may  be  admitted.     This  is  the  proper  check  on  improper 
procedure  and  rash  judgments.     Where  tried  in  private,  and  the  public  exduded, 
the  convictions  will  be  quashed  at  common  law  ;  and  wherever  the  statute  requires 
the  taking,  or  does  not  expressly  exempt  from  taking  the  evidence  in  writing,  such 
must  be  formally  recorded,  even  though  the  judgment  be  final ;  the  fact  of  reducing 
the  evidence  into  writing,  secures  time  for  deIii>eration,  and  a  record  exists  whereby 
others  may  jud^e  of  the  soundness  of  the  judgment  given.     Where  the  statute  gives 
permission  to  dispense  with  recording  the  evidence,  the  magistrate  may  exercise  his 
discretion,  and  his  recording  or  not  recording  the  evidence  will  not  disturb  the  deci- 
sion.    But  where  the  statute  forbids  the  recording  the  evidence,  the  doing  so  will 
form  a  ground  for  quashing  the  conviction  (6th  July  1829,  M*Intosh,  Justiciary). 
It  may  have  been  kindly  meant  for  the  advantage  of  the  accused,  but  it  is  contrary 
to  the  statute,  and  the  expense  of  such  procedure  might  greatly  aggravate  the 
punishment  Hmited  by  the  Legislature.    The  Statute  9  Geo.  IV.  c.  29,  s.  17,  dis- 
penses with  reducing  the  evidence  to  writing  in  jury  trials,  but  provides  that  the 
judge  shall  take  and  preserve  notes  of  evidence. 

By  the  Act  16  and  17  Vict.  c.  80,  s.  33,  et  seq.  (1853),  it  is  enacted  in  respect  to 
criminal  prosecutions  before  the  sheriffs  that  (1),  "  The  principal  or  record  copies  of 
all  criminal  libels  before  the  sheriff  courts  may  be  either  written  or  printed,  or  partly 
written  and  partly  printed,  provided  that  the  same  shall  be  authenticated  in  the  same 
manner  as  the  written  criminal  libels"  then  in  use  were  authenticated.    (2),  When  a 
criminal  libel  in  any  sheriff  court  is  either  wholly  or  partly  printed,  a  copy  of  it, 
either  wholly  or  partly  printed,  shall,  instead  of  being  copied  in  writing  into  the 
record  book  of  court,  be  inserted  in  such  book,  either  in  its  proper  place  in  the  body 
thereof,  or  at  the  end  of  the  volume  wherein  the  relative  procedure  is  recorded,  in 
which  last  case  it  shall  be  distinctly  referred  to  as  so  appended.     (3),  In  the  prose- 
cution of  all  criminal  offences  which  shall  not  be  tried  summarily,  the  will  of  the 
criminal  libel  shall  contain  two  diets  of  compearance  in  the  form  of  the  schedule 
(L)  annexed  to  the  act,  and  at  the  first  of  such  diets,  which  shall  not  be  sooner  than 
five  days  from  the  service  of  the  libel,  the  court  sitting  in  judgment  shall  call  upon 
the  accused  party  to  plead  guilty  or  not  guilty  to  the  crime  of  which  such  party  may 
be  therein  accused ;  and  if  such  party  shall  plead  guilty,  the  court  shall  forthwith 
pronounce  sentence  upon  such  party  according  to  the  form  then  in  use  ;  and  if  the 
party  accused  shall  plead  not  guilty,  the  trial  of  such  party  shall  take  place  on  the 
aecond  diet  of  compearance  set  forth  in  the  will  of  the  hbel,  which  second  diet  shall 
not  be  sooner  than  nine  clear  days  after  the  first  diet,  and  at  such  second  diet  the 
party  accused  shall  again  be  called  upon  to  plead  as  aforesaid,  and  if  such  party  shall 
then  plead  guilty,  the  sentence  of  the  law  shall  be  forthwith  pronounced  according  to 
the  form  then  in  use ;  and  if  such  party  shall  plead  not  guilty,  a  jury  shall  then  be 
empannelled,  and  the  trial  shall  proceed  and  be  followed  out  according  to  law,  unless 
the  diet  shall  be  further  adjourned  or  deserted  according  to  the  existing  law  and 
practice  ;  and  (4),  ^'  It  shall  not  be  necessary  for  the  sheriff  at  each  such  diet  to  ask 
the  party  accused  more  than  once  whether  such  party  pleads  guilty  or  not  guilty." 
Under  this  statute  it  appears  1st,  that  all  objections  to  the  relevancy  should  be  taken 
and  decided  on  at  the  first  diet,  and  that  an  interlocutor  of  relevancy  should  be  then 
pronounced  with  the  usual  remit  to  an  assize.     2d,  That  no  adjournment  from  the 
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first  to  the  second  diet  is  nccessarjr  or  proper,  as  both  diets  are  original  and  distinct ; 
and  Sd,  That  the  lodging  of  special  defences  and  list  of  witnesses  is  in  time  on  the 
day  previous  to  the  last  diet,  being  that  for  the  trial. 

9.  Conviction  and  Sentence. — Punishments,  if  capital,  must  be  ordered  to  take 
place  not  less  than  fifteen^  nor  more  than  twenty-one  days  after  sentence,  if  south,  or 
tweniy  and  tweniy-seven  if  north  of  the  Forth  ;  and  lesser  corporal  punishment  not 
sooner  than  eight  if  south,  and  twelve  if  north  of  the  same  line.  The  Court  of  Jus- 
tidarj  can  alter,  and  has  altered,  the  day  of  execution  of  a  capital  sentence ;  11  Qeo. 
I.  c.  26,  and  3  Geo.  II.  c.  32,  amended  by  10  Geo.  IV.  and  1  Will.  IV.  c.  37  (1830)  ; 
2  Hume,  472. 

10.  Appeal. — ^There  is  no  appeal  from  the  Courts  of  Justiciary,  either  at  Edin- 
burgh or  on  drcuit.  The  sentences  of  all  inferior  criminal  courts  are  subject  to 
advocation  or  appeal  to  the  Justiciary  or  Circuit-court  of  the  district.  Some  diffi- 
culty has  been  felt  in  sununary  convictions  as  to  the  proper  court  of  appeal.  Where 
the  offence  is.  a  mere  malum  prohibition,  not  in  itself  a  criminal  offence,  and  punish- 
able only  by  fine  or  penalty,  the  appeal  is  to  the  Court  of  Session  as  being  a  proper 
civil  cause.  Where  the  Court  of  Session,  in  the  course  of  a  dvil  process,  detects  the 
crime  of  firaudulent  bankruptcy,  deforcement,  perjury,  or  forgery,  they  have  power  to 
pronounce  penal  sentences  witnout  a  jury,  and  which  are  not  subject  to  review  of  the 
€k>urt  of  Justiciary,  but  as  a  civil  cause,  of  the  House  of  Lords.  This  is  an  exercise 
of  jurisdiction  which  has  gone  into  desuetude,  as  depriving  the  lieges  of  their  ri^ht 
of  trial  by  jury,  which,  however  much  and  perhaps  justly  animadverted  on  in  avil 
caseSy  has  never  been  assailed  in  the  trial  of  crime ;  1  Hume,  162. 

DECIDED  POINTS  WITH  REFERENCE  TO  SUMMARY  CONVICTIONS. 

I.  Complaint  and  Complainer. 
A  private  party  may  prosecute  for  criminal  offences  with  concourse  of  the  public 
prosecutor.  But  the  right  is  limited  to  the  private  party  who  has  suffered  by  the 
offence,  except  where  authorized  by  special  statute  to  prosecute  either  as  public  in- 
former or  under  some  character  described  in  the  act.  ^*  To  support  his  instance  or 
title  to  carry  on  such  a  process,  the  private  party  must  be  able  to  show  some 
substantial  and  peculiar  interest  in  the  issue  of  the  trial — an  interest  arising  firom 
what  he,  beyond  all  others,  has  suffered  on  the  occasion  libelled,  and  at  which  he 
is  entitled  to  feel  more  than  ordinary  indignation  ;"  2  Hume,  100  ;  Burnet,  302. 

1.  It  is  incompetent,  by  force  of  summary  warrant  of  imprisonment,  to  compel  a 
party  to  execute  a  deed,  and  damages  were  awarded  for  the  enforcement  of  such 
warrant.  Per  Lord  President — "  The  decrees  of  the  supreme  court  cannot  be  en- 
forced by  summary  warrant,  and  those  of  inferior  judicatories  could  not  be  in  a  more 
privileged  situation — there  is  no  authority  upon  which  any  distinction  could  be  en- 
tertained between  a  decree  ad  factum  prestandum  and  any  other  decree  pronounced 
upon  a  civU  action  of  debt,  so  far  as  related  to  the  mode  or  privilege  of  execution, 
and  neither  in  the  one  case  nor  in  the  other,  was  the  party  considered  to  be  guilty 
of  anything  of  the  nature  of  a  contempt ;"  16th  May  1810,  Murray,  Fac.  Coll. 

2.  It  is  incompetent  to  compel,  by  imprisonment,  a  person  to  find  caution  to 
answer  to  a  civil  action,  though  founded  on  a  criminal  act.  Per  Ijord  President— 
^  Suppose  goods  stolen  and  no  criminal  information  is  laid,  but  merely  a  eivU  action 
brought  for  recovery  of  the  goods,  such  an  action  cannot  be  the  groimd  of  a  warrant 
for  imprisonment.  This  warrant  is  altogether  anomalous.  The  petitioner  could 
neither  have  run  his  letters  under  the  Act  1701,  nor  get  a  cessio  bonorum  under  it ;" 
12th  Feb.  1812,  Smith,  Fac.  Coll. 

3.  A  summary  petition  to  compel,  by  force  of  warrant  of  imprisonment,  restitution 
of  a  bill  illegally  retained,  held  incompetent,  so  far  as  regards  that  part  of  the  prayer ; 
20th  June  1823,  Haig,  2  Shaw,  412.     See  24th  June  1824,  Naismith,  3  Shaw,  166. 

4.  A  summary  petition  against  a  former  clerk  to  aocoimt,  held  incompetent ; 
19th  May  1837,  Macallan,  15  Shaw,  956. 

5.  A  private  partv  (a  carrier)  with  concourse  of  the  fiscal,  complained  against  a 
party  having  fraudulently  obtained  a  parcel  firom  his  quarters,  praying  for  warrant 
to  apprehetid,  and  condudmg  for  warrant  to  imprison  until  deliverv.  The  sheriff' 
granted  warrant  to  cite  for  examination,  and  tneiteafter  ordamed  the  defender  to 
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deliver.  A  charge  of  homing  was  given  on  the  decree.  A  bill  of  suspension  was 
passed  on  juratory  caution.  Lord  M oncreiff  was  of  opinion  that  *^  the  whole  pro- 
ceeding from  first  to  last  was  incompetent."  "  It  was  in  every  view  right  to  cite 
the  complainer  instead  of  apprehending  him.  But  the  question  is,  whether  the 
petition  on  which  the  sheriff  proceeded,  which  asked  nothing  else  specifically  but 
warrant  to  imprison,  was  a  legal  ground  for  the  proceeding  and  decree."  Per  Lord 
Meadowbank — "  The  party  applied  for  a  warrant  to  apprehend,  not  for  citation, 
and  the  sheriff  grants  warrant  for  citation,  which  was  not  asked ;"  16th  May  1835, 
Morrison,  13  Shaw,  772. 

6.  A  summary  petition  has  been  h^ld  incompetent  for  value  of  goods  fraudulently 
delivered  before  bankruptcy;  20th  Dec.  1803,  Gray,  M.  14,983.  For  delivery 
of  a  bill  given  up  in  error,  as  paid,  15th  Feb.  1828,  M*Farlane.  For  sale  of 
shares  in  a  joint  stock  company  ;  20th  Jime  1848,  Jackson ;  18th  July  1848,  Sykes. 
For  sale  of  wood  over  which  a  lien  was  disputed  ;  15th  Jan.  1851,  Logan. 

7.  A  summary  petition  was  found  not  competent  to  compel  payment  of  money,  the 
consideration  of  a  conveyance  to  heritage  which  had  been  delivered  without  payment, 
three  years  before  the  institution  of  the  action.  Per  Lord  Cockbum — "  A  summary 
petition  is  not  the  ordinary  and  regular  mode  of  making  a  judicial  demand  in  a  civil 
matter.  In  general  the  form  of  proceeding  by  a  summons  is  the  rule.  Petition  is 
the  exception^  and  it  is  such  a  deviation  from  the  usual  course  that  it  is  only  the 
pressure  of  some  urgent  necessity  that  can  justify  it;"  29th  Jan.  1846,  Anderson. 

8.  A  summary  petition  was  found  competent  to  enforce  delivery  of  money  and 
papers  from  a  law  agent  at  the  instance  of  his  client.  Per  Lord  President — ^  If 
there  had  been  a  factory  of  long  standing,  and  it  had  been  necessary  to  go  into  an 
accounting,  a  summary  action  might  have  been  incompetent,  but  can  it  be  maintained 
that  if  I  give  money  to  my  clerk  or  to  my  servant  for  a  particular  purpose,  and  he 
choose  to  keep  it,  that  I  am  obliged  to  proceed  by  an  ordinary  action  ?  Certainly 
not ;"  24th  Feb.  1826,  Fenwick,  4  Shaw,  495. 

9.  A  summary  petition  was  found  competent  at  the  instance  of  one  legatee  against 
another  to  get  delivery  of  his  share  of  the  contents  of  a  trunk  bequeathed  to  them ; 
26th  Feb.  1831,  Blair. 

10.  A  summary  petition  has  been  held  competent  against  a  law  agent  to  account 
for  money  recovered  under  diligence,  20th  Feb.  1850  ;  for  restitution  of  wood  ill^ally 
cut  down  and  removed,  3d  July  1840 ;  and  to  enforce  restitution  of  manure  carried 
off  l>y  a  tenant,  24th  Feb.  1852,  Carnegie. 

11.  A  summary  petition  was  fouiid  competent  to  compel  delivery  of  money  intrusted 
to  a  party  for  delivery  to  another;  17th  Jan.  1823,  Knox  and  Son,  2  Shaw,  124. 

12.  Summary  warrant  of  imprisonment,  as  matter  of  public  police,  held  com- 
petent to  enforce  a  contract  of  service;  4th  June  1824,  Raebum,  3  Shaw,  104; 
9th  July  1825,  Gentle,  4  Shaw,  163;  26th  February  1849,  Lees.  But  such  war- 
rant incompetent  after  the  period  of  service  had  expired ;  15th  February  1826, 
Campbell,  4  Shaw,  471.  See  11th  March  1837,  Jack,  15  Shaw,  833;  18th  Feb- 
ruary 1847,  Dumbarton  Glass  Company.     See  Master  and  Servant. 

13.  ''A  summary  action  is  the  proper  and  competent  remedy  to  obtain  the  ip»a 
corpora  of  moveables  or  documents  held  sine  titulo"  Per  Lord  Cunningham  ;  26th 
May  1840,  M*Lachlan. 

14.  The  concourse  of  the  Lord  Advocate  was  found  not  to  be  necessary  in  a  prose- 
cution for  penalties  under  the  usury  laws ;  30th  June  1807,  Walker,  Fac.  ColL 
Nor  in  a  complaint  against  a  messenger  for  illegal  and  oppressive  conduct;  1 5th 
Dec.  1821,  M^Lachlan,  1  Shaw,  217.  Nor  in  a  complaint  for  subornation  of  per- 
jury, but  concluding  only  for  damages;  1st  March  1822,  Baillie,  1  Shaw,  368. 
Nor  in  complaints  under  the  4  Geo.  IV.  c.  34  {Master  and  Servant  Act) ;  2l8t 
Nov.  1836,  White,  1  Swmton,  344  ;  same  found  1st  June  1844,  Bladswood,  2  Broun, 
206;  same  under  the  Hawkers*  Act,  55  Geo.  III.  c.  71,  24th  Feb.  1836,  Campbell 
(Court  of  Session,  13  Shaw,  535)  ;  same  under  the  Day  Trespass  Ad,  24th  Nov. 
1846,  Russel,  2  Broun,  673.  But  under  the  Night  Poaching  Act,  9  Geo.  IV.  c.  69 
(though  the  prayer  of  the  complaint  appears  to  have  been  imder  the  Da^  Adi), 
the  instance  or  concourse  of  the  fiscal  was  held  necessary.  Per  Lord  Justice-Clenc 
(Hope)---^*'  There  can  be  no  doubt  that  all  crimincU  prosecutions  require  the  con* 
course  either  of  the  Lord  Advocate  or  of  the  procurator-fiscal  ;*'  29th  Jan.  1844, 
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Ontbam,  2  Broun,  85.  Under  the  Act  1(5  Geo.  II.  c.  2  (EUction  Law),  a  com- 
plaint in  the  Court  of  Session  for  a  penalty,  nith  fine  and  declaration  of  disability, 
was  found  incompetent  without  the  concourse  of  the  Lord  Advocate,  until  the 
praTcr  was  restricted  to  the  mere  penalty  ;  19th  Jan.  1810,  Syme  v.  Murray  (Fac. 
God).     See  27th  May  1830,  Anderson  v.  Spence. 

1ft.  The  concourse  of  the  public  prosecutor  is  necessary  to  a  complaint  at  the 
instance  of  the  party  apfgrieved  against  a  local  judge,  concluding  for  deprivation  of 
office  and  penalty ;  23d  Nov.  1830,  M'Aulay,  9  Shaw,  48  ;  16th  Dec.  1837,  Harvey, 
16  Shaw,  249.  Concourse  is  also  necessary  in  a  complaint  for  breach  of  interdict 
with  penai  conclusions,  23d  Feb.  1832,  Duke  of  Northumberland,  10  Shaw,  366. 

16.  The  clerk  of  a  Road  Trust,  with  concourse  of  the  fiscal,  prosecuted  for  an 
assault  on  the  road  servants— the  court  found  that  the  clerk  Qould  not  sue  for  the 
offence,  and  that  the  instance,  not  merely  the  concourse  of  the  fiscal,  therefore,  was 
necessary ;  17th  Feb.  1809,  Wingate,  Fac.  Coll. 

17.  Road  Trustees  were  found  not  entitled  to  assign  the  statutory  penalties  to 
the  tollman,  so  as  to  authorize  him  to  sue  ;  28th  June  1839,  Mitchell. 

18.  It  is  not  necessary,  in  complaints  authorized  to  be  brought  by  any  one,  that 
the  conaplaiVier  be  designed  as  mformcr;  10th  Dec.  1842,  Brown,  1  Broun,  458; 
23d  Jan.  1816,  Gray  (F.  C.  Ap). 

19.  A  conviction  under  the  Act  4  Geo.  IV.  c.  34  {Master  and  Servant),  was 
set  aside  where  the  complaint  was  at  the  instance  of  the  Coltncss  Iron  Company 
and  the  partners,  but  the  oath  was  by  their  manager.  "  The  party  in  whose  name 
the  complaint  is  presented  must  support  it  by  bis  own  oath."  Per  Lord  Mackenzie; 
lOtb  Dec.  1842,  McNeill,  1  Broun,  454 

20.  A  complaint  under  the  Act  5  Geo.  III.  c.  49  (Bank  Notes),  was  held  not 
good  as  against  a  company,  but  only  against  the  individuals  named,  and  dismissed 
because  of  vagueness  as  to  time  and  place  of  the  offence  ;  25th  Jan.  1830,  Miles, 
9  Shaw,  331. 

21.  In  suspension  of  a  conviction  under  the  Act  6  Geo.  IV.  c.  129  (Combination), 
the  ohjection  was  taken  that  the  complaint  and  relative  oath  were  not  dated. 
Lord  Gillies  (with  whom  concurred  Lords  Mackenzie  and  Moncreifi)  held  the  ob- 
jectioQ  good.  "  The  date  of  a  written  document  cannot  be  proved  by  parole.  You 
cannot  prove  perjury  where  there  is  no  date.  Neither  can  the  date  be  supplied  by 
the  deliverance  of  the  judge."  On  the  other  side  Lord  Medwyn  (with  whom  con- 
corred  Lord  Justice- Clerk  (Boyle)  held  that  "there  was  no  authority  by  which 
summary  petitions  are  required  to  be  dated,  and  that  it  is  not  necessary  that  warrants 
of  citation  should  have  a  date."  The  conviction  was  set  aside  on  other  grounds ; 
24th  Jan.  1835,  M'Leod,  13  Shaw,  1153. 

22.  It  was  held  not  sufficient  to  set  aside  a  conviction  under  the  4  Geo.  IV. 
c.  34  (Master  and  Servant)  that  the  complaint  was  not  dated,  the  oath  and  rela- 
tive warrant  being  both  dated  ;  19th  Nov.  1838,  Crawford,  2  Swinton,  200. 

23.  The  date  of  a  summons  being  erased  was  held  fatal ;  5th  March  1829, 
Taylor,  7  Shaw,  547.  But  this  objection  must  be  taken  at  the  outset ;  7th  March 
1833,  Ferrier,  11  Shaw,  531.     (These  were  civil  actions), 

24.  A  conviction  under  the  13  Geo.  II.  c.  8 ;  22  Geo.  II.  c.  27;  17  Geo.  III. 
c.  56  (Embezzlement  Acts),  was  quashed,  because  neither  the  complaint,  the  oath 
of  the  fiscal,  nor  the  conviction,  stated  the  place  of  the  offence.  Per  Lord  Gillies — 
**  In  any  penal  charge,  the  omission  of  the  locus  delicti  is  not  a  want  of  /omi  but  a 
want  of  stibstance."  Per  Lord  Justice-Clerk  (Boyle) — **  The  specification  of  the 
locus  is  of  the  essence  of  the  crime,  and  where  penal  statutes  of  this  nature  are 
founded  on,  they  must  be  strictly  complied  with  ;"  11th  July  1836,  Yeamen,  1  Swin- 
ton, 247. 

25.  A  police  conviction  was  quashed  where  the  complaint  merely  charged  the 
accused  as  vagrants,  but  the  specification  did  not  support  the  charge,  being  merely 
that  they  "  were  found  idle  in  a  house."  Per  Lord  Wood — "  I  see  no  difficulty  as 
to  this  court  having  a  competency  of  review  in  this  case.  The  police  have  only 
jurisdiction  in  certain  cases.  Then  if  this  be  one  where  they  have  it  not,  it  must 
be  competent  to  bring  it  up  here.  If  the  charge,  taken  as  a  whole,  is  not  a  police 
offence,  then  there  is  no  jurisdiction  given  to  the  police  court  by  the  act  ;"^ 2 1st 
Feb.  1850,  Bums,  1  Shaw's  Justiciary,  330. 
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26.  A  conviction  under  the  4  Geo.  IV.  c.  34  {Master  and  Servant),  was  sus- 
tained, and  found  it  was  not  necessary  to  state  in  tbe  complaint  whether  the  con- 
tract was  for  a  fixed  term  ;  the  court  refused  to  look  into  the  evidence  ;  9th  March 
1846,  Mason,  Arkley,  39. 

27.  ■  By  the  Glasgow  Police  Act  a  penalty  is  imposed  for  the  offence  of  "  selling 
and  delivering  "  coals  without  being  weighed,  and  a  ticket  produced.  A  conviction 
was  set  aside  because  the  complaint  charged  alternatively  that  the  party  "  sold  or 
delivered"  within  the  limits  of  the  act.  Per  Lord  Moncreiff — "It  is  enough  that 
the  prosecutor  was  not  entitled  to  insert  in  his  complaint  an  alternative  not  con- 
tained in  the  statute  ; "  16th  Feb.  1849,  Lockie,  1  Shaw's  Justiciary,  161. 

28.  Parties  being  charged  with  violation  of  a  bye-law  under  the  General  Police 
Act  for  Scotland  (by  Playing  Ball),  and  being  convicted,  on  an  appeal  the  bye- 
law  was  found  invalid,  as  not  made  by  the  body  competent  to  do  so,  and  it  was  held 
incompetent  to  support  the  conviction  at  common  law.  Per  Lord  Justice-Clerk — 
"  Whether  or  not  the  magistrates  could  have  prohibited  the  game  under  their  com- 
mon law  powers,  it  is  not  necessary  to  determine  ;  perhaps  they  might,  though  I  for 
one  should  hesitate  to  encourage  the  abolition  of  an  old  and  customary  game,  which 
from  time  immemorial  had  been  enjoyed  by  the  community  ;''  2d  June  1849,  Veitch, 
Shaw's  Justiciary,  235.  See  sequel  of  this  cjise  in  the  Court  of  Session,  with  refer- 
ence to  the  expenses ;  25th  Jan.  1851,  Veitch. 

29.  A  conviction  held  good  under  the  Act  1 7  Geo.  III.  c.  56  (Einbezzlement  Act)y 
and  the  objection  repelled  that  the  complaint  was  addressed  to  Hi^  instead  of  Her 
Majesty's  justices  of  the  peace,  and  that  the  name  of  the  county  had  been  left  blank. 
Per  Lord  Meadowbank — *'  The  fact  to  what  justices  the  complaint  was  really  made, 
is  proved  by  those  who  took  it  up.  But  a  verbal  complaint  would  have  been 
sufficient ;  and  I  can  only  suppose  that  the  justices  took  it  down  in  writing,  because  the 
oath  afterwards  taken  must  refer  to  it ;"  11th  June  1838,  M^Kcnzie,  2  Swinton,  152. 

30.  A  suspension  refused  of  a  conviction  under  the  4  Geo.  IV.  c.  34  (Master  and 
Servant),  although  the  complainer's  name  in  the  petition  and  oath  had  been  altered 
from  James  to  John.  Tbe  court  held  "  that  complaints  under  this  and  similar 
statutes  have  been  repeatedly  decided  not  to  be  regular  legal  instruments;"  20th 
May  1839,  Gerrond,  2  Swinton,  390.  See  22d  Nov.  1847,  Roger,  Ark.  393, — ^where 
a  police  conviction  was  set  aside  because  the  term  of  imprisonment  was  written 
on  an  eraziure, 

31 .  A  conviction  under  the  4  Geo.  IV.  c.  34  (Master  and  Servant  Act),  was 
quashed  because  the  complaint  was  founded  on  the  third  section  applicable  to  ser* 
vantSi  instead  of  the  first  section  applicable  to  apprentices,  23d  Nov.  1833  (not 
reported).  The  masters  afterwards  paid  damages,  and  the  agents  were  found 
liable  in  relief  to  them  ;  9th  June  1836,  Frame.  Affirmed  on  appeal  18th 
June  1839.  The  Lord  Chancellor  observed — '<  Had  the  construction  been  thought 
doubtful,  all  danger  of  miscarriage  might  have  been  avoided  by  fowiding  on  the 
statute  generally,  without  specifying  the  particular  section." 

32.  A  conviction  on  a  complaint,  founded  on  the  Act  4  Geo.  IV.  c.  34,  s.  3, 
(Master  and  Servant),  was  without  difficulty  held  good  though  the  act  was  stated 
as  Geo.  II.,  and  the  year  of  the  reign  was  not  stated,  the  date  and  title  of  the  act 
being  correctly  given ;  8th  July  1843,  Black,  1  Broun,  564.  See  6lh  Dec.  1841, 
Morrison,  2  Swin.  584. 

33.  A  police  sentence  was  set  aside  as  '^^ossly  illegal,''  because  the  record  only 
set  forth  tnat  it  was  proved  the  accused  had  been  brought  to  the  police  office  charged 
with  certain  offences,  and  not  that  the  offences  themselves  were  proved  ;  12th  March 
1836,  Davilin,  1  Swinton,  41. 

34.  A  complaint  was  presented  by  "the  "  procurator-fiscal,**  without  mentioning  his 
name.  It  was  subscribed  by  the  fiscal,  but  without  adding  his  official  designation. 
A  suspension  was  refused  in  respect  of  the  form  annexed  to  the  Specif  Police 
Statute,  21st  July  1852,  Forrest ;  1  Irvine,  75. 

35.  Keeping  open  shop  on  Sabbath,  for  transacting  business,  held  not  a  petty 
crime  or  offence,  so  as  to  give  jurisdiction  to  a  police  court  to  try  the  offender  ;  18th 
December  1862,  Jennings  ;  1  Irvine,  116.   See  No.  25. 

36.  In  a  complaint  under  the  Mercantile  Marine  Act — held  by  the  Justiciary,  Ist, 
That  the  act  was  sufficiently  libelled  by  the  words,  ^  In  terms  of  the  78th  section  of 
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the  Meraintile  Marine  Act  (1850) ;"  2d,  That  the  provisions  of  the  Acts  6  Ooo.  IV. 
e.  27»  and  9  Geo.  IV.  c.  29»  were  inapplicable  to  such  proceeding  ;  3d,  That  there 
was  no  objection  to  the  accused  persons  being  at  once  put  on  trial,  they  not  having 
asked  time ;  and,  4th,  That  the  reading  of  the  entries  in  the  log-book  were  not 
neoeMary,  as  the  crew  were  in  mutiny.  I'er  Lord  Justice-Clerk—  **  We  are  of 
opinion  that,  onder  the  statute  founded  on,  creating  certain  statutory  ofiences,  and 
establishing  a  certain  statutory  tribunal  with  full  authority  for  the  trial  of  such 
oflenoeSy  this  conrt  is  not  to  review  on  the  merits  the  sentence  pronounced  by  the 
eompctent  tribunal,  and  can  only  interfere  on  grounds  which  entitle  the  party  to 
state  ineompetency  under  the  statute,  or  those  broad  and  insurmountable  objections 
to  criminal  procedure  which  the  common  law  must  acknowledge  to  lie  fntal  objec- 
tioosy  if  the  special  statute  does  not  exclude  the  necessity  of  adherence  to  the  prin- 
ciples which  such  objections  put  forward  ;"  23d  July  1853,  Byrnes ;  1  Irvine,  145. 
See  No.  73. 

37.  In  a  suspension  of  a  sentence  of  burgh  magistrates,  it  wss  helH,  1st,  That  the 
olgeetion  to  an  error  in  the  name  of  the  party  accused  could  not  be  heard  after  the 
party  had  widergonc  imprisonment  without  objection  ;  and,  2d,  Thnt  if  delay  is  not 
aaked  antil  trial  has  gone  on,  it  is  then  in  the  discretion  of  the  magistrate  to  grant 
or  refuse  delay.  Sd,  After  proof  was  taken  as  to  an  alleged  alteration  of  the  record, 
the  salience  was  sustained,  5th  Dec.  1853,  Stevens;  1  Irvine,  312.    See  No.  75. 

II.    Warrant  to  bring  into  Court, 

38.  A  general  warrant  upon  a  complaint  of  robbery  to  apprehend  all  persons 
suspected  was  ruled  to  be  void,  and  false  imprisonment  lies  ag.iinst  him  that  takes 
a  man  upon  such  a  warrant.  Lord  Hale — *'  It  is  not  tit,  either  upon  reasons  of 
poUcy  or  sound  construction  of  law,  that  where  a  man's  being  confined  depends  on 
an  information  given,  it  should  be  left  to  the  officer  to  ascertnin  the  person.  The 
magistrate  alone  should  judge  of  the  ground  of  suspicion  ;"  Lord  Main*field  in  the 

of  the  North  Briton. 
W.  A  warrant  to  apprehend  was  held  to  form  sufficient  commencement  of  pro- 
ings  to  stop  the  limitation  of  time  provided  in  the  Statute  9  Qeo.  IV.  c.  69 
{Ni^ht  Poaching  Act)  ;  14th  March  1845,  M*Nab,  2  Broun,  416. 

40.  A  sentence  of  the  magistrates  of  Glasgow  awarding  fine,  imprisonment  and 
banishment  from  the  burgh,  was  quashed  in  respect  that  the  accused  "  ought  to  have 
b^en  served  with  a  written  copy  of  the  libel  against  them,  and  a  list  of  the  witnesses 
for  proving  thereof;"  12th  July  1803,  Clephan,  2  Hume,  67. 

41.  A  suspension  was  brought  of  a  sentence  of  fine  and  imprisonment  by  the 
magistrates  of  Edinburgh,  on  the  ground  that,  1^,  There  was  no  proper  citation  arid 
service.  2rf,  That  the  party  accused  was  judicially  examined  on  the  libel.  3g?,  That 
the  witnesses  were  not  properly  cited.  4//e,  That  they  had  no  proper  assistance  of  a 
procurator.  6(A,  That  the  declarations  were  irregularly  taken.  **  The  Lords  being 
of  opinion  that  the  proceedings  in  this  case  have  been  grossly  irrcgidar,  suspend  the 
conviction  complained  of,  and  recommend  to  the  respondents  to  be  hereafter  more 
attentive  to  observe  forms  of  proceedings  in  criminal  matters  consistent  with  regularity 
and  the  acknowledged  rights  of  the  subject ;"  4th  Sep.  1804,  Swan  and  Oilraour,  2 
Hume,  QH, 

42.  By  the  Act  6  Geo.  IV.  c.  129  (Combination  Art),  "one  or  more  justice  or 
justices  are  authorized,  on  complaint  on  oath,  to  summon  a  party  complained  of 
to  appear  before  two  justices,  and,  on  failure  to  appear,  such  iustices  niav  grant 
warrant  to  apprehend  the  party ;  or  without  summons,  if  such  justices  shall  think 
fit,  they  may  issue  warrant  to  apprehend."  One  justice,  on  a  sworn  complaint, 
granted  warrant  to  "  apjrrehend  and  convene^'*  and  the  accused  parties  appeared 
before  two  justices,  who  convicted.  It  was  disputed,  and  not  settled,  whether  they 
appeared  voluntarily,  or  had  been  apprehended.  The  court,  on  suspension, 
quashed  the  conviction,  because  the  first  warrant  was  to  apprehend,  and  granted 
only  by  one  justice.  Lords  Gillies,  Moncreiff,  and  Justice-Clerk  (Boyle),  held  the 
error  fatal.  Lord  Mackenzie,  on  the  contrary,  held  **  that  it  is  a  general  principle, 
applicable  to  justices  as  well  as  to  judges,  that  there  shall  be  a  quonim  for  trying 
the  case,  but  not  for  giving  a  warrant  of  apprehension :"  and  with  him  concurred 
Ijord  Medwyn.   The  conviction  was  set  aside;  24th  Jan.  X^'A'u  M*Leod,  13  f^haw,  11 53. 
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43.  A  conviction  under  the  Act  4  Geo.  IV.  c.  34  {Master  and  Servant),  was 
quashed,  where  the  statute  authorized  warrant  to  apprehend,  but  which  was  granted 
only  to  convene ;  and  under  this  the  accused  was  apprehended.  Per  Lord  Mon- 
creiff — "  I  concur  in  the  doubt  expressed  by  Lord  Mackenzie  as  to  whether  the 
justices  could  legally  grant  a  warrant  to  cite  or  convene  the  party  on  any  warrant 
except  one  to  apprehended  him,  though,  if  the  suspender  had  accompanied  the 
officer  willingly  it  might  have  been  doubtful  whether  their  proceedings  on  that 
account  must  have  been  set  aside."  Per  Lord  Cockbum — ^  The  suspender  was  not 
brought  legally  into  court,  and  therefore  the  whole  proceedings  against  him  are 
null;"  9th  Nov.  1838,  Crawford,  2  Swinton,  200. 

44.  A  warrant  to  apprehend  under  the  Act  2  and  3  Will.  IV.  c.  68  {Day  TrcM* 
pass),  found  incompetent  without  the  previous  oath  required  by  the  statute.  Per 
Lord  Moncreifif — "  Even  though  there  had  been  an  oath  the  proceedings  are  irre- 
gular, inasmuch  as,  instead  of  issuing  the  summons,  a  warrant  is  granted  for  the 
apprehension  of  the  suspender,  which  is  not  competent  under  the  statute  unless  he 
had  made  default  in  obeying  the  summons,  or  there  had  been  reason  to  suppose  he 
would  abscond ;"  22d  July  1848,  Smith,  1  Arkley,  508.  Same  found  22d  Dec.  1851, 
Simpson,  Shaw's  Justiciary,  523,  and  24  Jurist,  141. 

46.  A  person  was  cited  to  a  police  court  as  a  witness,  and  then  charged  and  con- 
victed as  a  party  offender.  *'The  court  had  no  difficulty  in  finding  that  it  was 
necessary  to  give  validity  to  police  sentences  in  ordinary  cases,  that  the  party  should 
have  been  brought  before  a  magistrate  on  a  regular  citation,  proceeding  on  a  proper 
complaint,  and  on  that  ground  sustained  the  appeal  with  expenses  ; "  19th  April 
1850,  Welsh,  1  Shaw  (Just.)  345.     See  case,  No.  53. 

46.  A  conviction  oi  the  police-comrt  of  Dundee  was  quashed,  where  a  person 
having  attended  under  a  citation  as  a  witness,  and  after  being  precognosced,  was 
placed  at  the  bar  as  an  accused  party  ;  20th  Dec.  1848,  Ritchie,  1  Shaw's  Just.  142. 

47.  A  party  who  was  convicted  alongst  with  the  suspender  in  case  No.  46,  had 
the  conviction  quashed  after  the  sentence  had  expireo,  because  he  was  unneces- 
sarily apprehended  without  a  warrant — had  no  sufficient  notice  of  the  charge — 
and  was  deprived  of  the  testimony  of  the  other  party  who  had  been  at  the  first 
cited  as  a  witness.  Per  Lord  Justice- General  (Boyle) — ^  I  do  not  think  this  is  a 
case  where  any  emergency  arose  calling  for  an  extraordinary  exercise  of  the  powers 
of  the  police.  On  the  contrary,  I  think  it  utterly  unjustifiable  to  proceed  to  try 
a  person  on  such  a  charge,  without  due  and  proper  notice  of  the  offence  intended 
to  be  charged  against  him;"  2d  June  1849,  Jameson,  1  Shaw's  Just.  238.  See  to 
same  effect,  21st  July  1846,  Law,  and  same  date,  Robertson.  Per  Lord  Justice- 
Clerk — "  The  dispensation  in  the  act  apphes  to  written  pleadings,  but  not  to  the 
complaint,  which  must  be  introduced  in  the  usual  way  ;"  Arkley,  109  and  114. 

48.  A  conviction  of  justices  was  quashed,  because  the  party  had  been  cited 
and  attended  to  answer  a  charge  of  theft,  when  a  new  complaint  was  preferred,  and 
he  pled  thereto,  charging  him  alternatively  with  theft  or  breach  of  trust.  Though 
he  had  the  aid  of  an  agent,  no  objection  had  been  stated.  Per  Lord  Justice- 
Clerk — **  I  cannot  think  in  these  summary  cases,  that  it  is  competent  to  cite  a 
party  to  answer  for  one  offence,  then  without  notice,  on  his  appearance  in  obedience 
to  the  citation,  to  charge  him  with  another;"  20th  Dec.  1848,  Craig,  1  Shaw's 
Just.  148.     See  20th  Feb.  1852,  Blyth  (Jurist). 

49.  A  conviction  was  sustained  by  tne  Court  of  Session  under  the  Publican's 
Certificate  Act,  9  Geo.  IV.  c.  58,  where  the  warrant  to  cite,  according  to  the 
scheaiUe,  had  been  subscribed  only  by  one  justice.  Per  Lord  Cuninghame — "  Two 
justices  are  the  proper  q^uorum  for  the  discussion  and  determination  of  cases,  but 
one  is  sufficient  for  citation ;"  14th  Dec.  1849,  Reill^. 

50.  Held  that  a  warrant  of  the  justices  to  distrain  for  road-money  can  only  be 
executed  by  a  constable  regularly  appointed.  The  person  distraining  was  a  sheriff'- 
officer,  and  was  specially  named  in  the  warrant  pro  hoc  vice  constable  of  the  peace. 
Per  Lord  Mackenzie — **  I  do  not  think  the  nommation  sufficiently  designs  the  indi- 
vidual ;  but,  at  any  rate,  this  nomination  is  not  sufficient.  If  the  justices  had,  by 
a  minute  of  court  narrating  Jhe  emergency,  appointed  a  constable  pro  hac  vice,  I 
rather  think  this  might  have  been  good,  and  that  we  should  have  allowed  the 
magistrates  to  judge  of  the  emergency  ;  but  they  made  no  appointment,  because  it 
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was  not  followed  up  by  the  officer  taking  tlie  oath ;''  24th  Nov.  1845,  Gunn,  2 
BrooD,  554. 

51.  Reg^nlar  ezeeutioDS  of  citation  in  civil  cases  were  found  not  competent  to  be 
eoDtradieted  bj  production  of  the  alleged  copies  of  service  or  citation  ;  3d  Jime  1820, 
Moniaony  4  Shawy  668  ;  13th  Dec.  1828,  Ramsay,  7  Shaw,  103. 

m.  Procedure  in  Court — Proofs  etc. 
The  proeedore  in  ordinary  criminal  trials  before  the  sheriff  and  burgh  courts,  is 
Kgnkted  by  Act  of  Adjournal,  17th  March  1827,  under  the  Act  6  Geo.  IV.  c.  23. 
In  smnmary  trials  before  the  sheriff,  where  the  conclusion  is  for  a  fine  not  exceed- 
ing L.10,  or  for  imprisonment  not  exceeding  sixty  days,  with  or  without  caution  to 
keep  the  peace  for  six  months,  under  the  penalty  of  L.20,  the  procedure  is  regulated 

a  the  Act  9  Geo.  IV.  c.  29,  and  the  Act  11  Geo.  IV.  and  1  Will.  IV.  c.  37.  In 
criminal  trials  the  witnesses  must  be  examined  on  oath,  and  the  record  (where 
there  is  one)  ought  to  state  that  fact.  The  prosecutor  and  the  accused  must  be 
pfetent  at  every  essential  step,  and  especially  at  ])ronouncing  sentence  or  convict- 
VD%.  But  this  applies  to  causes  strictly  criminal,  and  not  to  offences  inferring  merely 
a  peeaniary  penalty ;  2  Alison,  50-52. 

52.  In  a  suspevsion  of  a  conviction  in  the  court  of  regality  of  Cupar,  ^  the  Lords 
■ospended  the  decree  for  the  bloodwit,  and  found  that  probation  ought  not  to  be  led 
in  absence;  and  that  the  bailie  ought  only  to  have  unlawed  the  suspender,  and 
granted  a  warrant  to  apprehend  him  until  he  found  caution  ;  1715,  The  Fiscal 
against  Simpson,  Mor.  12,242. 

53.  Certain  jiersons  were  complained  on  as  parties  accused  of  an  offence  at  the 
instance  of  the  fiscal,  but  who  were  cited  as  witnesses  and  failed  to  attend,  whereon 
warrant  was  issued  in  absence  to  levy  penalties  a^rainst  them  by  a  justice  of  the  peace, 
and  warrant  to  imprison  for  three  months,*  unless  the  penalties  were  sooner  paid. 
They  were  liberated  by  the  justiciary,  and  the  procurator-fiscal  was  found  liable  in 
damages.  Per  Lord  President — "  It  was  the  ancient  practice  in  leviora  delicta  to 
proceed  in  absence,  and  I  think  this  may  still  be  done  as  to  the  diets  of  court,  but  when 
sentence  is  to  be  pronounced,  it  is  a  firmly  established  principle  that  the  accused 
most  be  present ;"  18th  June  1817,  Gibson.     Fac.  Coll. 

54.  Where  justices  acting  under  the  Police  Act  of  Paisley,  had  on  failure  to  lodge 
defences,  ordered  removal  of  what  was  complained  of  as  a  nuisance,  and  interdicted 
from  repeating;  tlie  offence,  the  Coiurt  of  Session  suspended.  Per  Lord  Justice- 
Clerk — **  There  is  nothing  in  the  act  warranting  a  decree  in  absence.  Whatever 
powers  are  conferred  on  the  justices  (by  the  act),  thry  are  all  to  be  exercised  parto 
audita.  The  common  way  is  to  grant  warrant  to  enforce  api>earance  ;"  24th  Feb. 
1831,  Sim. 

55.  The  Embezzlenient  Act  (17  Geo.  HI.  c.  5G\  makes  it  competent  for  two 
justices  of  the  county,  where  the  materials  arc  concealed,  to  grant  warrant  to  secure 
them  and  to  bring  the  parties,  in  whose  premises  the  same  shall  be  found,  before  any 
two  justices  of  the  same  county.  Two  justices  granted  the  original  warrant — one  of 
them,  with  another  justice,  took  the  accused  parties'  declarations.  Different  justices 
were  present  at  the  proofs  taken  in  writing,  and  finally,  after  written  pleadings,  the 
conviction  was  by  two  justices,  neither  of  whom  were  the  justices  who  granted  the 
original  warrant,  and  only  one  of  them  had  taken  part  of  the  proof.  The  objections 
were  all  repelled.  It  was  held  that  it  was  the  possession,  and  not  the  concealment 
of  the  materials,  that  constituted  the  crime ;  and  that  it  was  no  objection  that  the 
proof  was  in  writing  and  before  different  justices.  Per  Lord  Meadowbank — "  There 
IS  no  provision  in  this  &ct  forbidtiing  written  proceedings,  which  there  is  in  all  those 
acts  in  which  writing  is  intended  to  be  excluded.  On  the  contrary,  there  is  the  oath 
which  must  be  in  writing.  Now,  if  part  of  the  proceedings  may  be  in  writing,  why 
not  all  ?  A  review  is  given  on  the  merits  to  the  quarter-sessions.  Now,  to  enable 
them  to  exercise  this  power  of  review,  the  proof  must  be  in  writing ;  and  the  mo- 
ment you  come  to  consider  this  admissible,  there  is  an  end  to  the  objection  founded 
on  the  change  of  justices  during  different  parts  of  the  case.  The  complaint  is  to  the 
whole  justices  of  the  county ;  and  any  two  of  them  are  allowed  to  take  the  whole 
case  into  consideration,  if  they  have  the  means  of  doing  so,  which  any  two  have  if 
the  proof  is  reduced  to  writing."     Per  Lord  Medwyn — **  We  have  often  consider- 
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able  difficulty  in  applying  a  statute  of  this  kind,  which  is  framed  with  no  reference 
to  Scotland.    The  proceedings  under  it,  in  England,  would  be  in  this  form.    After  a 
written  oath  and  declaration  there  would  be  a  verbal  examination ;  then,  if  this 
were  insufficient,  a  proof  would  follow,  which  would  not  be  taken  down  in  writing, 
because,  in  England,  proceedings  in  the  justice  of  peace  courts  are  never  so  taken 
down.     There  an  appeal  is  allowed  to  the  quarter-sessions,  where  all  ib6  witnesses 
may  be  examined  over  again,  and  others  also,  and  the  judgment  of  the  quarter-ses- 
sions is  in  fact  a  new  judgment.     When  these  statutes  are  applied  to  Scotland,  we 
must  not  forget  that  it  is  so  much  the  genius  of  our  law  that  every  thing  is  to  be 
taken  down,  that  even  the  consent  of  the  party  himself  cannot  dispense  with  that 
formality."    Lord  Moncreiif  dissented  from  the  decision  as  to  the  change  of  the 
justices.     It  was  unanimously  held  that  the  magistrate's  seal  was  unnecessary  to  a 
Scotch  warrant ;  11th  June  1838,  M'Kenzie,  2  Swinton,  152.     See  Heritors  of  Kil- 
berrv,  affirmed  12th  June  1829  ;  3  Wilson  and  Shaw,  441. 
iVo^. — In  the  above  case  of  Kilberry,  under  the  Schoolmasters'  Act,  the  Lord 
Chancellor  observed,  ^  That  it  was  no  argument  that  it  was  unnecessary  to 
take  the  evidence  in  writing — the  necessity  produces  much  more  deliberation 
— ^produces  also  a  much  greater  degree  of  responsibility  in  the  parties  by 
whom  the  judgment  is  pronounced,  and  renders  them  much  more  cautious 
with  respect  to  the  course  they  are  pursuing.     The  words  of  the  statute 
are,  *  having  taken  the  necessary  evidence;'  it  does  not  say,  having  heard 
the  evidence,  but  having  taken  the  necessary  proof — the  very  phraseology 
appears  to  be  made  use  of  as  applicable  to  the  course  of  proceedings  which 
had  been  previously  in  use  in  the  court  of  presbytery,  namely,  taking  the 
evidence  in  their  court,  in  the  ordinary  way  l)efore  these  tribunals,  in 
writing." 

66.  A  conviction  quashed  under  the  Act  4  Geo.  IV.  c.  34  (Master  and  Servant), 
because  the  proof  had  not  been  reduced  to  writing,  although  the  accused  had  con- 
sented. Per  Lord  Justice-Qeneral  (Hope) — **  In  criminal  cases,  unless  there  be  an 
express  dispensation,  the  evidence  on  which  a  sentence  may  pass  must  be  in  writing, 

Sroperly  authenticated,  and  preserved  with  care.  The  dispensation  itself  is  just  a 
eciaration  that  the  common-law  rule  is  otherwise  operative ;  and  where  such  dis- 
pensation is  granted,  certain  equivalents,  which  the  law  regards  as  sufficient,  are 
substituted ;"  24th  and  26th  Nov.  1846,  Penman,  2  Broun,  686.  See  No.  94. 
Note. — The  following  authorities  support  the  rule,  that  no  private  consent  can 
permit  an  infringement  of  public  law : — 26th  April  1846,  Forrest  (House  of 
Lords).  In  this  case  the  warrant  to  cite  to  a  justices  small- debt  court  was 
not  subscribed  by  the  proper  clerk  of  court,  and  though  the  defender  attended 
and  pled  without  objection  on  the  merits,  the  decree  was  set  aside  both  by 
the  Court  of  Session  and  House  of  Lords.  Per  Lord  Brougham — "  If  the 
objection  is  good  for  any  thing,  it  is  an  objection  to  the  juriscUction,  and  not 
to  the  form  of  proceeding.  I  am  far  from  saying  that  an  objection  may 
not  be  waived — that  an  irregularity  may  not  be  got  over — and  that  the 
consent  of  parties  may  not  stop  them  from  taking  exception  from  certain 
irregularities — but  consent  will  not  warrant  extension  or  prorogation  of 
jurisdiction."  Lord  Cottenham  concurred,  and  Lord  Campbell  dissented. — 
19th  Nov.  1833,  Cumming  ;  In  this  case  a  similar  objection  was  sustained. 
Per  Lord  President — "The  summons  is  signed  by  a  person  not  duly 
authorized.  This  is  a  defect  which  makes  the  whole  procedure  null  and 
void.  Such  a  radical  nullity  appearing  on  the  face  of  the  procedure,  the 
court  may  take  up  at  any  stage  at  which  their  attention  is  called  to  it;"  14th 
Nov.  1840,  M*Callum ;  14th  Nov.  1840,  Miller  (in  Court  of  Session^  In 
the  last  two  cases  the  justices,  in  their  small-debt  court,  of  consent  allowed 
written  pleadings  and  proof,  whereon  the  whole  proceedings  were  set  aside  as 
inconsistent  with  the  statute.  See  also  22d  Jan.  1840,  Malonie ;  6th  Dec. 
1863,  Cameron.     See  case,  No.  66. 

67.  Justices  having,  under  the  Act  9  Geo.  IV.  c.  39  (Salmon  Fishing),  taken 
the  evidence  in  writing,  the  conviction  was  set  aside.  Per  Lord  Moncreiff — "  As 
to  the  recording  the  evidence,  the  phrase  *  shall  be  lawftd,'  must  be  held  as  impera- 
tive,  as  prescribing  a  form  in  which  the  proceedings  under  the  statute  are  to  be  con- 
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ducted.  No  appeal  is  competent  on  the  merits  of  the  eridence,  because  there  is  no 
reoord  of  the  e?idenoe.  But  here  there  is  a  record ;  and  when  the  case  comes  by 
appeal,  your  Lordships  may  review  the  evidence.  There  is  thus  more  brought 
under  review  than  the  statute  contemplated  */'  6th  July  1829,  M*Intosh  v.  Gordon,  1 
Deal  and  Anderson,  183. 

58.  A  suspension  was  refused  of  a  judgment  on  a  complaint  for  toll-dues ;  but  it 
was  observeo,  ''that  if  the  sheriff  or  the  justices  should  proceed  in  prosecutions  for 
penalties  by  the  ordinary  way  of  making  up  a  record,  contrary  to  the  Act  of  Parlia- 
ment, the  Court  would  give  the  same  judgment  as  was  pronoimced  by  the  Court  of 
Justiciary  in  the  case  of  M*Intosh;"  25th  June  1830,  Simpson.     See  No.  57. 

69.  A  conviction  of  the  police-court  of  Airdrie  was  quashed,  in  respect  that  the 
proof  was  not  reduced  to  writing.  But  what  in  that  respect  were  the  requirements 
of  the  local  statute  the  report  does  not  state,  and  there  appears  to  have  been  other 
irre^gularities ;  20th  Dec.  1848,  Philips,  1  Shaw's  Just.  139.     See  case,  No.  63. 

60.  A  conviction  under  the  Embezzlement  Act  was  quashed,  because  the  diet  was 
adjotmied  to  a  day  on  which  the  court  did  not  meet,  but  the  accused  appeared  on 
a  subsequent  day  and  was  convicted.  Per  Lord  Justice-General  (Boyle) — *•  If 
there  had  been  an  adjournment,  but  the  interlocutor  declaring  it  had  been  signed 
by  one  justice  only,  that  would  have  been  matter  of  form.  But  there  was  here  no 
aqjoumment — there  was  no  court  to  adjourn.  From  that  moment  the  process  was 
at  an  end ;  and  I  cannot  think  that  the  prisoner,  by  again  appearing,  lost  the  benefit 
of  the  objection  ;  22d  Jan.  1840,  Malonie,  2  Swinton,  485.  An  action  of  damages 
was  therwifter  dismissed.  Per  Lord  Justice-Clerk — "  The  justices  were  performing 
a  judicial  act  in  convicting  the  pursuer,  they  had  a  clerk  and  a  reconl,  and  doing 
their  duty  as  judges,  they  are  as  much  entitled  to  protection  as  your  Lordships;" 
21st  Jan.  1841,  Malonie.     See  No.  79. 

61.  A  conviction  under  the  Day  Tresp<us  Act  vfas  quashed,  where,  though  the 
evidence  was  reduced  to  writing,  one  of  the  two  convicting  jastices  had  not  attended 
the  diet  of  proof.  **  This  is  clearly  not  an  objection  on  the  merits.  It  cannot  be 
maintained  that  there  was  here  *  a  valid  conviction.'  One  of  the  beneficial  objects 
which  the  statute  had  in  view  was  to  provide  a  tribunal  before  which  the  evidence 
should  in  every  case  be  taken."  Per  Lord  Wood  ;  1st  June  1844,  Russel,  2  Broun, 
211. — The  accused  party  afterwards  prosecuted  for  damages,  and  his  action  M'as 
dismissed,  because  of  the  omission  to  give  the  month's  notice  required  by  the  17th 
section  of  the  statute,  for  the  protection  of  persons  acting  in  the  execution  of  the 
act ;  25th  June  1845,  Russel. 

62.  A  conviction  under  the  Embezzlement  Act  was  quashed,  where  the  convicting 
justices  had  not  been  present  at  taking  the  proofs.  Per  Lord  Medwyn — "  All  the 
witnesses  ought  unquestionably  to  be  examined  before  the  cofivictinff  justices,  other- 
wise how  can  these  magistrates  say  that  the  accused  is  "  convicted  before  us  ?"  15th 
June  1844,  Wilson,  2  Broun,  231. 

63.  A  conviction  was  sustained  under  the  5  and  6  Vict.  c.  107  (Emigration  Act), 
which  declares  it  lawful  for  any  two  or  more  justices  to  proceed  summarily  upon  the 
case,  either  with  or  without  written  information,  and  upon  proof  of  the  offence.  The 
objections  were  repelled,  I  sty  that  the  diet  was  frequently  adjourned,  and  2rf,  the 
proofs  reduced  to  writing,  and,  3rf,  that  three  of  the  five  justices  who  subscribed  the 
conviction  had  not  been  ])resent  at  the  diets  of  proof.  Lords  Medwyn,  Moncreiff,  and 
Cockbum  held  the  procedure  regular,  and  in  regard  to  the  first  they  held  that  the 
suspender  was  barred  by  his  own  conduct  in  the  case.  Lord  Justice-Clerk  dissented 
on  the  last  objection;  25th  June  1844,  Sommerville  (inCotirt  of  Session). 

64.  A  proof  in  a  civil  case  of  affiliation  and  aliment  was  set  aside  as  not  authenti- 
cated by  the  signature  of  the  justices  ;  26th  Feb.  1825.  Baxter,  3  Shaw,  595.  Same 
when  proof  was  taken  before  commissioner,  23d  Jan.  1836,  M*Phun. 

65.  A  conviction  under  the  4  Geo.  IV.  c.  34  (Master  and  Servant)  was  sot  aside, 
because  the  complainer  had  been  admitted  as  a  witness,  even  although  no  objection 
had  been  taken.  Per  Lord  Justice-CIcrk — "  We  have  held  that  the  consent  of 
parties  cannot  set  aside  the  essential  rules  of  evidence.  The  very  rule  that  we  can- 
not look  into  the  proof  makes  the  master*s  examination  the  more  mischievous ;''  9th 
March  1846,  French,  1  Arkley,  41.     See  No.  56. 

66.  A  conviction  under  the  4  Geo.  IV.  c.  34  (Master  atid  Sereant)  was  sustained. 
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although  the  written  contract  of  service  waa  not  admitted  or  proved.  Per  Lord 
Moncreiff — "  As  the  party  did  not  object  at  the  time,  the  justices  had  reasonable 
grounds  for  holding  that  the  writing  was  signed  by  him  ;"  13th  July  1846,  Wilson, 
1  Arkley,83. 

67.  A  conviction  under  the  Act  4  Geo.  FV.  c.  34  {Master  and  Servant)  was  set 
aside,  where  the  record  did  not  set  forth  that  one  of  the  witnesses  had  been  sworn. 
Per  Lord  Justice-Clerk  (Hope) — "  I  do  not  say  whether  it  would  be  necessary  to 
write  on  the  record  that  each  witness  was  sworn,  if  there  be  a  general  entry  at  the 
commencement  that  the  following  witnesses  were  sworn  and  examined ;"  24th  June 
1847,  Gold,  1  Arkley,  318.     Sec  20th  Feb.  1838,  Davidson. 

68.  The  records  of  a  police-court  stated,  that  the  magistrate  "  examined  the 
defender,  and  had  heard  the  evidence  adduced."  Held  that  this  implied  that  the 
witnesses  had  l)een  sworn,  and  proof  to  the  contrary  was  refused ;  21st  Nov.  1836, 
Fairweather,  1  Swinton,  354. 

69.  A  police  conviction  was  quashed,  where  the  record  set  forth  that  two  wit- 
nesses were  sworn,  but  did  not  make  a  similar  statement  as  to  a  third  witness ;  16th 
May  1826,  Purves,  Shaw  (Just.)  133. 

70.  A  conviction  was  sustained,  though  the  record  did  not  set  forth  that  a  witness 
was  sworn — ^but  her  deposition  was  closed  with  the  words,  "  as  she  shall  answer  to 
God  ;"  16th  Feb.  1836,  Ranken,  1  Swinton,  43. 

71.  Objection  was  repelled,  that  an  extract  conviction  did  not  state  that  the  wit- 
nesses had  been  sworn ;  6th  March  1827,  Grant,  Syme,  144. 

72.  A  record  of  court,  setting:  forth  that  the  party  had  confessed,  althoujyh  not 
subscribed,  was  held  good  evidence  against  him ;  27th  Jan.  1823,  Jardinc,  Shaw, 
Justiciary  Cases,  No.  94. 

Note. — Wherever  the  accused  can  subscribe,  he  ought  to  be  got  to  do  so,  or 
the  admission  made  that  he  cannot,  and  the  minute  then  subscribed  in  his 
presence  by  the  magistrate. 

73.  Where  a  party  was  charged  before  the  justices  with  the  crime  of  theft,  at  the 
instance  of  the  fiscal,  the  justices  took  the  proof  to  avizandum  for  fourteen  days,  and 
then  gave  judgment  of  imprisonment  for  three  months.  A  suspension,  founding  on 
want  of  the  usual  formalities,  was  refused,  **•  on  the  ground  that  in  framing  complaints 
before  the  justices,  the  same  accuracy  is  not  required  as  in  indictments  before  the 
Court  of  Justiciary ;  and  that  the  forms  of  service  and  execution  under  the  Act  9 
Geo.  IV.  c.  29,  do  not  apply  to  justice  of  peace  courts."  But  the  court  reduced  the 
imprisonment  to  the  term  of  six  weeks  ;  19th  June  1838,  M*Cartney,  2  Swinton,  23. 
See  1714,  Fullarton,  Mor.  7600.     See  No.  36. 

74.  The  Court  of  Session  passed  a  bill  of  suspension  under  the  Factory  Act, 
7  Vict.  c.  15,  and  that  although  the  fine  had  been  paid,  in  respect  that  the  justices 
who  heard  the  complaint  were  different  from  those  who  convicted,  18th  Feb.  1847, 
Finlayson  and  Co. 

75.  In  a  suspension  of  a  conviction  by  the  police  court  of  Glasgow,  it  was  held 
**  not  necessary  that  a  written  copy  of  the  charge  or  complaint  should  be  served  on 
the  accused  in  order  to  a  summary  trial ;  and  in  regard  to  what  was  urged  for  the 
suspender,  that  he  was  entitled  to  have  had  forty -eight  hours  wherein  to  prepare 
his  defence,  that  this  was  contingent  on  the  panuel  requesting  it  at  the  time ;"  9th 
Dec.  1848,  M*Kean,  1  Shawns  Just.  132  ;  13ih  July  1853,  Steven.     See  No.  37. 

76.  Held  under  the  4  Geo.  IV.  c.  34  (Master  and  Servant),  1st,  That  the  justices 
of  the  county  where  servant  is  found  has  jurisdiction,  though  not  the  county  in 
which  the  contract  was  made,  or  the  servant  had  deserted  ;  2d,  That  the  justice  who 
takes  the  complainer's  oath,  and  grants  the  original  warrant,  need  not  be  the  same 
who  hears  the  cause  and  convicts ;  9th  March  1846,  Clark,  1  Arkley,  S3. 

77.  A  police  conviction  was  quashed,  where  two  boys,  aged  ten  and  twelve,  had 
been  convicted  in  the  absence  of  their  parents,  whose  residences  were  known.  Per 
Lord  Justice-Clerk — "  I  consider  it  extremely  wrong  on  the  part  of  the  police  to 
have  proceeded  to  try  and  convict  these  children  in  the  absence  of  their  parents. 
These  inferior  courts  must  be  restrained  when  they  proceed  to  punish  such  young 
children  in  such  a  way.  It  is  right  to  make  it  known  that  we  shall  quash  all  con- 
victions so  obtained  ;'*  15th  Feb.  1849,  Meekieson  ;  1  Shaw,  159,  see  1  Arkley,  603. 

78.  A  conviction  under  the  Day  Trespass  Act  was  quashed  wliere  the  convicticm 


CBIMINAL  PROSECUTION  (Cases).  219 

was  given  as  against  a  wrong  party,  an  infant  whose  name  bad  been  given  by  the, 
true  offender.  Per  Lord  Justice- Clerk — <*  The  mere  pronouncing  a  sentence  against 
any  one  is  a  serious  thing,  and  entitles  the  party  to  a  suspension  if  wrongful. 
Wbere,  on  proo(  the  complainers  found  they  bad  made  a  mistake,  they  should  not 
have  moTea  for  sentence.  Unless  they  had  been  prepared  to  show,  what  in  Eng- 
land they  call  **  identity  and  diversi^^^*  that  the  boy  Alexander  was  truly  there,  and 
gave  bis  name  as  James^  they  should  have  desisted  against  further  proceedings 
against  James.  His  father  is  entitled  to  come  here  and  ask  us  to  suspend  such  sen- 
tence with  expenses ;"  16tb  March  1852,  Middlemiss,  Sbaw,  557. 

79.  A  conviction  of  justices  under  the  Act  6  and  7  Vict.  c.  68  {Play-Homa^ 
was  set  aside,  because  an  interlocutor,  repelling  preliminary  objections,  was  not  sub- 
scribed by  the  justices.  Per  Justice-Clerk  (Hope) — ^  However  technical  the  objec- 
tion may  be,  I  think  the  sttUutory  requirement  must  be  complied  with,  and  that  the 
signature  of  two  justices  is  absolutely  necessary  to  the  validity  of  each  deliverance  in 
the  procedure  ^  15th  March  1849,  Giles,  1  Shaw's  Just.  203.     See  No.  60. 

80.  A  conviction  against  a  collier  under  the  4  Geo.  IV .  c.  34  (Master  and  Servant) 
was  (|uashed,  on  the  ground  that  the  court  had  excluded  the  public  under  the  appre- 
hension that  a  disturbance  might  be  created,  and  a  rescue  effected.  "  The  Court 
held,  that  by  the  common  law  of  Scotland  police-courts  were  public,  and  that  no 
sentence  pronounced  at  a  time  when  the  public  were  excluded  could  be  allowed  to 
stand,  there  being  no  proof  of  the  necessity  for  protecting  the  court  from  violence ;" 
ilth  June  1850,  Finnie,  1  Shaw  (Just.)  368.  See  22d  July  1848,  Mcckiesou;  1 
Arkley,  503. 

81.  A  conviction  was  set  aside,  being  subscribed  only  by  one  justice  though  two 
were  present.  **  The  court  unanimously  held,  that  by  the  common  law  of  Scot- 
land, it  was  necessary  not  only  that  two  justices  should  be  present  at  the  hearing, 
but  should  also  sign  the  sentence  in  case  of  conviction  ;*'  Gth  Feb.  1850,  Lock,  Shaw, 
307. 

82.  The  court  allowed  a  proof  in  support  of  an  averment  that  the  sentence  was 
not  intimated  to  the  accused  before  his  removal  from  the  bar,  and  that  the  record 
had  not  been  made  up  and  completed  and  sentence  signed  in  his  presence ;  and  on 
advising  the  proof,  the  court  sustained  the  conviction ;  13th  July  1840,  Wilson,  1 
Arkley,  80. 

83.  Diligence  on  a  bill  was  suspended,  because  there  was  no  place  or  date  attached 
to  the  minute,  as  required  by  the  Statute  1  and  2  Vict.  c.  114  (Personal  Diligence 
Act) ;  loth  Nov.  1845,  Sim  ;  17th  Feb.  1853,  Jameson. 

84.  Where  no  account  had  been  served  with  a  small-debt  summons,  as  required 
by  the  act,  the  decree  was  set  aside,  notwithstanding  the  anxious  exclusion  of  review 
in  the  statute.  Per  Lord  Cringletie — "  The  action  must  be  raised  under  the  autho- 
rity of  the  act.  The  act  specifies  the  form  in  which  the  actions  under  it  must  be 
brought,  and  here  the  summons  was  not  raised  and  executed  under  the  authority  of 
it,  and  therefore  it  is  not  protected  by  the  clause  of  the  act ;"  16th  February  1833, 
Brown,  11  Shaw,  407. — Same  found  where,  though  the  account  was  served,  and  so 
stated  in  the  execution,  it  was  omitted  to  be  so  stated  in  the  copy  served  on  the 
debtor;  3d  July  1835,  Wallace;  12th  Dec.  1835,  McLaren,  15  Dunlop,  143  ;  11th 
Feb.  1847,  Welsh. 

85.  Where  complaint  for  breach  of  interdict  was  framed  in  terms  of  the  9  Geo.  IV. 
c.  29,  but  on  appearance  the  accused  was  subjected  to  an  examination,  the  convic- 
tion was  set  aside  on  circuit,  notwithstanding  alleged  acquiescence.  Per  Lord  Wood — 
**  I  do  not  mean  to  decide  that,  in  a  complaint  for  breach  of  interdict,  it  is  in  all  c<ue$ 
necessary  that  the  forms  of  civil  process  on  summary  applications,  as  prescribed  by 
the  Act  of  Sederunt,  must  be  observed,  and  a  record  made  up.  Equally  little  is  it 
meant  to  be  decided  that  in  such  cases  it  is  necessary  to  adopt  the  form  applicable  to 
criminal  process.  But  having  made  the  matter  one  of  crimitial  charge,  to  the  effect 
of  proceeding  against  the  appellant  under  the  provisions  of  a  statute  for  the  sum- 
mary trial  of  crimes,  the  declaration  of  the  accused  would  have  required  to  be  taken 
before  citation  on  the  complaint  and  his  being  brought  forward  for  trial.  That  having 
been  done  at  the  trial,  1  hold  that  there  was  a  radical  error  in  the  proceedings, 
which  no  supposed  acquiescence  of  the  ap()ellant  can  bar  him  from  objecting  to  \'^ 
15th  April  1853,  Duncan;  1  Irvine,  208. 
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86.  In  an  action  for  breach  of  interdict,  with  concourse  of  the  fiscal,  the  accused 
party  was  first  judicially  examined,  ami  then  a  record  was  made  up  and  closed  ;  and 
after  proof  he  was  fined  and  found  liable  in  expenses.  Appeal  was  refused  at  the 
circuit ;  and  an  error  in  the  date  of  the  proof  was  disre^rded.  Lord  Ivory  observed 
^'that  the  case  of  Duncan  differed  most  materially  from  the  present.  Here  the  peti- 
tion was  in  the  usual  form  of  summary  applications  in  civil  matters.  A  judicial  de- 
claration after  service  of  the  petition  was  in  no  way  inconsistent  with  such  form  of 
process,  and  is  clearly  competent ;"  23d  Sept.  1863,  M*Kay ;  1  Irvine,  288. 

87.  A  conviction  under  4  Geo.  IV.  c.  34  (Master  and  ^Servant),  was  set  aside  on 
the  ground  that  the  servant  was  convicted  on  his  declaration  only,  which  amounted 
not  to  confession  of  the  offence  charged.  Per  Lord  Justice- Clerk — "  Here  the 
justices  confounded  what  was  proper  to  be  ascertained  at  the  trial  and  what  was 
to  be  ascertained  previous  thereto.  They  ought  to  have  asked  the  accused  whether 
he  pleaded  guilty  or  not  guilty.  Who  was  to  decide  whether  the  man  pleaded  guilty 
or  not  guilty  except  himself,  and  can  any  one  doubt. that,  if  the  justice  had  put  the 
question  distinctly,  he  would  have  pleaded  not  guilty  ?  Then  would  have  come  the 
question  whether  or  not  the  declaration  sustained  the  truth  of  the  charge.  I  still 
hold  the  opinion  which  I  expressed  in  the  case  of  Blaci  "  (No.  32)  \  5th  Dec.  1853, 
Logan,  1  Irvine,  329. 

88.  A  burgh  magistrate  panted  warrant  to  apprehend  for  examination  on 
a  charge  of  fraud,  and  on  this  the  accused  pled  guilty,  and  was  sentenced  to  im- 
prisonment, the  conviction  was  set  aside.  Bj  Lord  Cockbum — "  Here  the  party 
was  brought  up  for  examination  only.  Examination  was  all  that  was  to  take  place 
there  and  then.  He  appears  in  order  to  give  his  declaration,  and  this  he  does  by 
saying  that  he  is  guilty  of  the  ofl*ence  charged.  Instead  of  recording  this  as  his 
declaration,  and  proceeding  by  regular  trial,  the  magistrate  goes  on  to  sentence  him 
at  once  upon  this  confession.  The  whole  thing  was  without  any  good  foundation  ;" 
19th  Nov.  1853,  Clarke,  1  Irvine,  309. 

89.  A  conviction  under  the  13  Geo.  III.  c.  64  (Possession  of  Game),  was  set  aside  at 
circuit,  1st,  Because  the  justices  refused  to  record  an  objection  to  the  relevancy  of 
the  complaint ;  and,  2d,  to  record  the  evidence,  and  an  objection  of  acquiescence  by 
payment  of  the  fine  was  repelled.  Per  Lord  Ivory — "  1  am  inclined  to  think,  as 
quoted  from  the  opinion  of  the  Lord  Justice- General  Boyle,  that  the  genius  of  our 
law  is,  that  all  legal  proceedings  must  be  taken  down  in  writing  and  properly  authen- 
ticated, unless  such  formalities  are  ei^ressly  dispensed  with  by  statute,  which,  as  to 
justices  of  peace,  and  under  the  act  in  (question,  is  not  pretended.  It  is  said  th:it 
this  is  a  trifling  case,  and  that  the  practice  in  the  county  has  always  been,  in  such 
cases,  not  to  observe  any  legal  formalities.  If  such  has  been  the  practice,  no  matter 
for  how  long,  the  sooner  it  is  altered  the  better.  What  was  in  issue  in  this  case  may 
be  thought  trifling ;  but  it  is  far  from  trifling  that  a  body  of  magistrates  should 
habitually  disregard  forms  ;  and  if,  when  reminded  of  their  duty,  these  justices  of  the 
peace  wilfully  neglect  it,  it  is  of  the  utmost  importance  that  they  be  taught ;"  Ist 
Oct.  1853,  Christie;  1  Irvine,  293. 

90.  A  conviction  under  2  and  3  Will.  IV.  c.  68  (Dat/  Trespass  Act)  was  quashe<l, 
where  the  complaint  did  not  bear  to  proceed  on  the  oath  of  a  witness.  There  w  as 
an  affidavit  produced  before  a  justice  other  than  he  who  granted  the  warrant.  IJy 
the  court — "  We  cannot  say  that  de  facto  this  affidavit  was  before  the  justice  when 
he  granted  the  warrant,  and  we  cannot  therefore  maintain,  as  we  might  otherwise 
perhaps  have  done,  that  the  error  here  was  one  merely  in  point  of  form  ;"  10th 
June  1853,  Bl^th  ;  1  Irvine,  235. 

91.  A  conviction  under  17  Geo.  III.  c.  66  (Embezzlement  Act),  was  set  aside 
where  the  accused  referred  his  defence  to  the  prosecutor's  oath,  and  he  negatived  the 
same  on  oath.  Per  Lord  Justice- Clerk — ^**  I  hold  that  this  being  a  criminal  prose- 
cution, the  reference  to  the  oath  of  the  prosecutor  was  incompetent.  At  a  prior 
stage  of  the  process,  the  oath  of  the  complainer  is  required  to  be  taken,  but  this 
only  makes  it  less  necessary  in  any  case  that  it  should  be  admitted  afterwards  ;"  5th 
Dec.  1853,  Cameron,  1  Irvine,  316. 

92.  The  circuit  court  on  an  appeal  refused  to  hear  an  objection  to  the  citation  for  a 
police  offence,  the  same  not  having  been  taken  in  the  local  court,  and  the  objection  was 
repelled  that  the  bailie  had  refused  to  examine  more  than  one  witness,  out  of  a 
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numerous  list  of  witnesses  given  in  for  the  accused  Per  Lord  Cockbum — "  The 
appellant  did  produce  Mritnesses,  and  the  jud<;e  who  heard  the  other  witnesses  in  the 
cause,  was  of  opinion  that  the  case  was  fully  before  him.  The  record  does  not  bear 
that  the  appellant  tendered  further  evidence,  and  wus  not  allowed  to  lead  it,  and  it 
would  be  a  most  dangerous,  as  well  as  an  unprecedented  proceeding  to  allow  the 
record  to  be  contradicted  in  the  way  attempted  by  the  appellant;"  14th  April 
1853,  Thorbum,  1  Irvine,  206. 

93.  A  conviction  was  sustained  under  the  4  Geo.  lY.  c.  34  (Master  aiid  Servant), 
and  l)§ld,  1^  that  an  alleged  change  in  the  nature  of  the  work  did  not  exclude  the 
master  from  the  summary  remedy  of  the  statute ;  2dy  that  it  was  not  an  objection 
that  the  oath  was  subscribed  by  the  complainer,  but  the  complaint  by  his  procurator 
for  him.  Per  Lord  Uandyside — ***  If  there  is  a  rttdical  change  in  the  contract  I  am 
not  prepared  to  say  that  the  master  is  entitled  to  this  summary  remedy,  but  if  the 
contract  is  truly  the  same,  with  some  difference  merely  as  to  the  mode  of  ascertain- 
ing the  amount  due,  it  does  not  appear  to  me  that  a  workman  is  justified  in  seeking 
to  obtain  redress  by  the  strong  step  of  desertion ;"  5th  Dec.  1853,  Robertson ;  I 
Irvine,  326. 

94.  Conviction  by  a  sheriff  was  sustained  under  the  9  Geo.  IV.  c.  69  (Nighi 
Poaching),  though  the  procedure  was  not  conducted  according  to  9  Geo.  IV.  c.  29, 
and  the  evidence  reduced  into  writing.  Per  Lord  Justice-Clerk — "  There  is  no  judg- 
ment of  this  court  to  the  effect  that  under  the  summary  jurisdiction  given  to  the 
justices  under  this  act,  it  is  necessary  to  take  down  the  evidence  in  writing.  The  case 
of  Penman  arose  under  a  very  particular  statute.  We  arc  all  of  opinion  that  under 
the  statutes  directing  cases  of  this  sort  to  be  summarily  tried,  the  sheriflf  was  en- 
titled to  proceed  in  the  way  which  he  did  here,  or  by  any  other  proper. course.  We 
are  no  less  of  opinion,  as  in  the  case  of  Byrnes,  that  Penman  s  case  does  not 
apply  to  the  present ;"  2d  Feb.  1854,  Shields,  1  Irvine,  359.     See  Nos.  36  and  56. 

95.  A  conviction  in  a  sheriff  coiu*t  was  set  aside  on  the  ground  that  the  warrant 
to  apprehend  was  disconform  to  the  schedule  to  the  Act  9  Geo.  IV.  c.  29,  not  con- 
taining a  warrant  to  cite  witnesses.  Per  Lord  Justice-Clerk — "  It  is  quite  settled 
that  a  party  may  in  certain  cases  be  brought  to  the  bar,  although  no  copy  of  the 
complamt  had  been  served  upon  him,  but  if  this  person  was  meant  to  be  cited,  and 
there  is  a  warrant  for  his  apprehen.sion,  that  warrant  must  be  in  terms  of  the 
statute;"  4th  June  1854,  Cockburn  ;  1  Irvine,  492. 

96.  A  conviction  was  sustained  under  the  4  Geo.  IV.  c.  34  (Mobster  and  Servant)^ 
and  objections  repelled,  Istf  that  he  was  illegally  taken  first  before  a  magistrate  in 
Ireland  when  apprehended,  that  he  might  find  bail  ;  and,  2d,  that  he  was  illegally 
taken  by  sea  from  Stranraer  to  Glasgow,  instead  of  from  county  to  county.  Per 
Lord  Justice-Clerk — **  Where  there  is  a  good  warrant  originally,  and  where  the 
conviction  is  ex  facie  regular,  can  we  set  aside  the  proceedings  on  the  ground  that 
something  has  occurred  in  the  transmission  of  the  accused  for  trial,  or  that  one  of 
the  modes  of  transmission  was  wrong  ?  The  accused  is  apprehended  on  a  warrant 
competent  to  bring  him  before  the  justices  of  Lanarkshire,  and  at  their  bar  he  is 
competently  placed.  No  act  of  wrong  committed  by  an  officer  in  the  care  of  a 
party  who  absconds  can  affect  the  competency  of  the  warrant;"  16th  June  1864, 
M*Kay,  1  Irvine,  497.  See  28th  Nov.  1836,  Mathews,  1  Swinton,  393 ;  and  21st 
Nov.  1836,  Watson,  ibid.  344. 

IV.  Conviction, 

97.  **  In  criminal  process  no  judgment  of  conviction  or  punishment  can  be  regu- 
larly pronounced  except  in  presence  of  the  pannel ;  and  any  practice  adverse  to  this 
rule  ought  to  be  corrected."  **  Some  of  the  judges  doubted  how  far  it  is  competent 
for  any  judge  in  criminal  matters  to  take  a  proof  by  commission,  or  to  examine  wit- 
nesses in  absence  of  the  pannel ;  but  others  thought  that  these  proceedings  were 
justified  by  the  practice.  All,  however,  were  of  opinion  that,  in  ordinary  cases,  long 
written  pleadings  ought  to  be  discouraged,  and  that  it  was  desirable  that  the  proof 
should  be  taken  in  presence  of  the  judge  and  before  the  accused,  and  that  it  was 
only  in  cases  of  extreme  necessity  where  a  contrary  practice  could  be  sanctioned ;" 
22d  June  1812,  McAllister,  Fac.  Coll.  Appendix,  No.  2. 

98.  A  sentence  under  a  libel,  with  concourse  of  the  fiscal,  concluding  for 
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damages,  was  set  aside  because  the  defender  was  not  personally  present  at  any  part 
of  the  proceedings;  21  st  May  1827,  Burton,  Syme,  181. 

99.  It  is  not  competent  to  compel  the  personal  attendance  of  a  party  charged 
with  breach  of  interdict  at  a  diet  of  proof;  11th  Dec.  1829,  Milne.  But  it  is  neces- 
sary in  such  cases  of  sentence  by  fine  or  imprisonment,  though  not  in  that  of  a  mere 
award  of  costs;  21st  Dec.  1850,  Anderson.  See  18th  June  1817,  Gibson;  24th 
Nov.  1820,  Rodger. 

100.  Under  the  Act  4  Geo.  IV.  c.  34  (Master  and  Servant),  where  it  is  required 
that  the  information  be  made  on  oath  to  a  justice,  and  who  thereon  is  to  granWwar- 
rant ;  and  "  if  it  shall  appear  to  such  justice"  that  the  complaint  is  well  founded,  he 
may  convict — Held  unanimously,  \st^  That  it  is  not  necessary  that  the  same  justice 
who  grants  the  original  warrant  should  'convict ;  2<i,  That  written  proofs  and  plead- 
ings are  competent,  not  being  forbidden  ;  but  3rf,  The  court  were  equally  divided 
whether  the  accused  party  should  be  present  at  conviction.  Lords  Gillies,  Moncreiff, 
and  Medwyn  were  of  opinion  that  such  presence  was  not  necessary.  Per  Lord 
Gillies — "  Consent  would  not  have  prevented  the  nullity  of  such  a  procedure  in  a 
strictly  criminal  case.  The  rule  is  absolute,  that  at  whatever  inconvenience,  the 
pannel  must  be  present  at  every  stage  of  a  criminal  trial.  But  in  a  case  under  this 
statute,  where  even  the  concurrence  of  the  public  prosecutor  is  dispensed  with,  I 
cannot  hold  that  so  strict  a  rule  obtains."  Per  Lord  Medwyn — **  In  summary  pro- 
ceedings such  as  these  before  inferior  judges,  I  consider  it  very  injudicious  to  insist 
on  any  formalities  not  expressly  required  by  the  act  establishing  the  jurisdiction, 
which  are  not  essential  to  the  ends  of  justice,  and  which  are  adopted  merely  from 
the  course  of  practice  in  this  court,  for  the  high  crimes  which  come  within  its  juris- 
diction." Lords  Meadowbank,  Mackenzie,  and  Justice-Clerk  (Boyle)  were  of  the  op- 
posite opinion.  Per  Lord  Mackenzie — "  The  statute  provides  for  the  apprehension  of 
the  party,  and  for  his  committal,  which  certainly  contemplates  his  being  present 
before  the  justice."  Lord  Justice-Clerk,  in  the  case  of  an  equality,  having  no  vote, 
the  conviction  sustained,  but  the  question  was  declared  open  ;  21st  Nov.  1836, 
White,  1  Svrinton,  344. 

Note. — In  the  face  of  such  authority,  the  safe  course  under  the  4  Geo.  IV.  c.  34 
act  is  to  have  the  accused  party  present  at  conviction,  and  if  he  fails  to  attend, 
warrant  may  be  granted  to  bring  him  into  court.  See  13th  Feb.  1836, 
Cooper  (Jurist). 

101.  The  Statute  6  Geo.  FV.  c.  129  (Combination),  requires  a  conviction  to  be 
filed  in  the  records  of  the  quarter-sessions.  Certain  parties  were  convicted,  and  the 
two  justices  subscribed  a  conviction  in  the  form  given  in  the  act.  The  clerk  sent 
with  the  prisoners  a  copy  of  the  conviction,  embodied  in  a  letter  addressed  to  the 
keepers  of  the  'prison.  In  a  suspension,  the  court  unanimously  held  that  there 
should  have  been  a  commitment  under  the  hands  of  the  justices  themselves;  24th 
Jan.  1835,  M*Leod,  13  Shaw,  1153.  An  action  of  damages  was  subsequently  dis- 
missed, 10th  June  1837. 

Note. — The  safer  course  under  this  and  similar  statutes,  is  for  the  justices  to  sub- 
scribe a  separate  commitment^  as  well  as  a  conviction.  The  former  given  to 
the  oflficer  and  sent  to  the  prison  with  the  party  convicted  and  committed. 
The  latter  retained  by  the  clerk  in  the  records  of  the  court. 

102.  The  Act  55  Geo.  III.  c.  71  (Hawkers^  Act),  imposes  penalties  to  be  recovered 
by  poinding  and  imprisonment.  Justices  convicted,  but  only  ordained  the  accused 
party  to  find  sufficient  security  to  appear  for  judgment  when  called  upon,  and  failing 
of  which  caution  to  be  imprisoned  as  the  act  directs,  or  to  pay  the  penalty  specified 
in  the  act.  Conviction  was  held  bad,  though  the  finding  of  caution  to  avoid  the 
penalty  was  in  favour  of  the  accused,  who  had  been  liberated  on  caution  before  the 
bill  of  suspension  was  presented.  Lord  Moncreiff  observed — **  It  is  not  a  legal  war- 
rant, because  it  does  not  tell  distinctly  the  cause  of  imprisonment.  The  warrant 
does  not  tell  what  security  was  required,  nor  what  is  the  imprisonment  which  the 
act  directs,  nor  what  is  the  penalty  stated  in  the  act ;"  24th  Feb.  1835,  Campbell, 
13  Shaw,  535. 

103.  A  conviction  under  the  Act  4  Geo.  IV.  c.  34  (Master  and  Servant)  was 
quashed,  because  the  name  of  the  convicted  party  was  not  given  in  the  conviction, 
but  only  stated  as  "  the  defender."    Per  Lord  Moncreiff — **  We  never  saw  sentence 


CRIMINAL  PROSECUTION  (Cases).  223 

of  any  oonrt  which  did  not  state  the  name  of  the  party  ;"  20th  Dec.  1837,  Dunn,  1 
Swinton,  629.  In  a  case  where  the  name  was  given,  but  subsequently  the  pronoun 
•* her "  was  superinduced  over  the  word  " him"  the  court  refused  a  suspension  ;  but 
Lord  Moncreiff  remarked — "  That  the  judgment  is  slovenly  expressed.  It  ought  to 
have  been,  Adjudges  the  said  A.  H.  to  be  confined,  and  not  merely  adjudges  her;** 
21st  July  1846,  Henry,  1  Arkley,  105. 

104.  A  conviction  under  the  Act  4  Geo.  IV.  c.  34  (Master  and  Servant),  set  aside, 
where  the  complaint  charged  the  accused  with  refusal  to  work ;  and  the  justices 
convicted  him  of  absenting  himself  from  work.  Per  Lord  Cockbum — "  I  am  clearly 
of  opinion,  that  absenting  one's-self  from  work,  and  refusal  to  work,  are  not  the 
same  offence,  just  as  desertien  by  a  soldier  is  not  disobedience  of  orders,  though  it 
may  imply  it ;"  1st  Dec.  1845,  Mullen,  2  Broun,  664. 

105.  A  conviction  imder  4  Geo.  IV.  c.  34  (Master  and  Servant) j  set  aside, 
where  the  complaint  charged  <<  absence  or  misconduct ;"  and  the  conviction  found 
the  complaint  proved,  and  that  the  party  had  committed  a  breach  of  the  statute, 
without  specifying  what  part  thereof;  22d  Jan.  1842,  M'Nab,  1  Broun,  41. 

106.  A  conviction  under  the  Embezzlement  Act  was  quashed,  because  it  did  not 
set  forth  the  particular  articles  embezzled,  nor  the  place  where  the  offence  was  com- 
mitted. "  This  is  a  rigid  penal  statute,  and  we  are  required  by  law  to  give  it  a  strict 
interpretation  ;  and  where  a  statute  gives  a  form^  as  is  here  done,  for  convictions^  that 

form  must  be  dserved  ;"  Gth  Dec.  1841,  Arinncmcy,  2  Swinton,  590. 

107.  A  police  conviction  was  set  aside  where  the  peri(»d  of  imprisonment  was 
written  on  an  erasure ;  22d  Nov.  1847,  Roger,  Ark.  393. 

108.  A  delay  of  nearly  two  years  in  putting  in  force  a  conviction  under  the  Day 
Trespass  Act  held  not  a  ground  of  suspension  ;  24th  Nov.  1845,  Russel,  2  Broun,  672. 

109.  A  police  conviction  under  a  local  act  was  quashed  where  the  sentence  was 
subscribed  by  one  justice  and  the  clerk,  though  two  justices  were  present.  "  The 
court  unanimously  held  that,  by  the  common  law  of  Scotland,  it  was  necessary  not 
only  that  two  justices  should  be  present  at  the  hearing,  but  should  also  sign  the 
sentence,  in  case  of  conviction  ;"  6th  Feb.  1850,  Lock,  1  Shaw,  Just.  307. 

110.  A  conviction  was  sustained  under  the  2  and  3  Will.  IV.  c.  60  (Day  Trespass 
Act),  and  objections  were  repelled, — 1^,  That  the  complaint  was  not  at  the  instance 
of  the  fiscal  of  the  district ;  2£f,  That  the  record  did  not  state  the  party  adminis- 
tering the  preliminary  oath  to  be  a  justice  of  the  peace ;  3 J,  That  though  the 
conviction  mentioned  the  application  of  the  penalty,  it  did  not  set  forth  to  whom 
it  was  to  be  paid ;  and  4^^,  That  the  conviction  was  not  made  out  and  subscribed 
at  the  time.  Per  Lord  Justice-Clerk  (Hope) — "  It  is  no  legal  objection  that  the 
conviction  was  drawn  up  after  the  interlocutor,  which  y^  the  real  sentence  in  the 
case,  was  pronounced.  By  the  universal  law  of  Scotland,  penalties  are  in  the  first 
place  to  be  paid  to  the  clerk  of  court,  and  are  then  to  be  disposed  of  as  directed ;" 
13th  July  1846,  Hume,  1  Arkley,  88. 

111.  Where  a  Burgh  Police  Act  provided  that  the  proceedings  "shall  be  of  a 
siunmary  nature,  without  any  ^vritten  pleadings  or  record  of  evidence,  but  that  a 
record  snail  be  preserved  of  the  charge,  and  of  the  judgment  pronounced — Held,  on 
a  conviction  of  theft,  that  no  previous  service  of  the  complaint  was  necessary ;  and 
that  the  scliedule  given  to  the  jailor  was  a  sufficient  record.  Per  Lord  Justice- 
Clerk — *'  The  statute  certainly  contains  an  injunction  upon  the  magistrates  to  keep 
a  record,  but  this  record  may  be  preserved  as  the  magistrates  think  most  expedient. 
It  is  not  necessary  that  it  be  in  a  book.  We  have  the  judgment  of  the  magistrate. 
This  document  was  doubtless  a  warrant  to  the  jailor,  but  it  is  also  a  record  of  the 
charge  and  sentence,  and  is  in  compliance  with  the  provisions  of  the  statute  ;'*  12th 
March  1836,  Ay  ton,  1  Swinton,  78. 

112.  A  conviction  of  assault  at  common  law  before  five  justices  found  good,  where 
subscribed  by  the  preses ;  15th  Feb.  1836,  Ranken,  1  Swinton,  44. 

113.  A  conviction  and  warrant  of  imprisonment  were  held  bad  under  the  SeO' 
men's  Act  5  and  6  Will.  IV.  c.  19,  for  additional  wages  occasioned  by  desertion, 
and  held  that  the  statute  does  not  authorize  the  incorporation  into  one  deliveranoe 
of  the  order  to  pay — warrant  to  levy— and  of  imprisonment.  Per  Lord  Ivory — 
"  The  statutory  words  arc  express  in  making  the  justice  himself  the  sole  judge  of 
what  is  proper  to  be  done  at  each  step  of  procedure ;  and  he  cannot  delegate  his 
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functions,  in  this  respect,  to  a  mere  constable,  or  any  other  third  party  ; "  29th  Nov. 
1843,  M*Naughton. 

114.  A  conviction  of  the  quarter-sessions  was  set  aside  because  contrary  to  the 
statute  (4  Geo.  IV,  c,  34,  Master  and  Servant).  The  servant  was  not  only  dis- 
charged, but  his  wages  were  abated.  Per  Lord  Justice-Clerk — "  The  principle  is 
to  prevent  desertion  in  search  of  better  wages,  but  the  penalty  imposed  is  either 
dismissal  from  service,  or  forfeiture  of  wages  already  earned.  Tliese  are  in  the 
alternative,  whereas  the  justices  have  imposed  both.  That  is  clearly  beyond  the 
statute;**  20th  Dec.  1848,  Methven,  1  Shaw's  Just.  146. 

115.  A  small  debt  decree  of  the  justices  was  set  aside  because  of  a  blank  in  its 
date  ;  28th  May  1844,  Beattie.     See  1803,  Johnston,  Mor.  7634. 

116.  A  conviction  under  an  excise  statute  was  considered  bad,  and  suspension 
passed  because  the  statute  was  not  specified,  nor  that  there  had  been  complaint  and 
proof;  15th  June  1844,  M'Donald.  See  14th  Nov.  1807,  Broadford,  Fac.  Coll. ; 
1821,  M*Ara,  1  Shaw,  216. 

117.  A  conviction  under  the  Factory  Act  7  Vict.  c.  15,  set  aside  by  the  Court  of 
Session  on  the  ground  that  the  two  justices  who  convicted  were  not  the  same  as 
those  who  heard  the  evidence;  13th  Feb.  1847,  Finlayson  and  Company. 

118.  Held  that  a  conviction  under  the  4  Geo.  IV.  c.  34  (Master  and  Servant) 
was  valid  where  the  workman  was  seventeen  years  of  age,  and  had  engaged  for  two 
years.  Objection  repelled  that  the  diet  was  adjourned  to  enable  him  to  return  to 
his  service,  and  that  on  failure  to  do  so,  he  was  of  new  apprehended  and  convicted. 
Per  Lord  Justice-Clerk — *<  Courts  of  law  will  imquestionably  set  aside  a  contract  by 
a  minor  where  it  is  clear  that  advantage  has  been  taken  of  him.  But  here,  where  a 
contract  is  entered  into  by  a  young  man  seventeen  years  of  age,  and  withal  so  skilful 
a  workman  that  he  earns  20s.  in  the  week  in  Glasgow,  it  cannot  be  said  that  such 
protection  is  necessarv  ;'*  16th  June  1853,  Argo,  1  Irvine,  250. 

119.  The  prayer  of  a  criminal  libel  was  for  imprisonment.  On  the  application  of 
the  accused  a  fine  was  imposed,  and,  failing  payment,  imprisonment.  The  fine  was 
paid.  Conviction  of  the  sherifif  quashed.  Per  Lord  Justice-Clerk — **  If  the  pro- 
ceeding was  incompetent,  acquiescence  is  of  no  avail.  The  prater  was  for  imprison- 
ment only,  and  there  being  no  aUemative  prayer,  the  question  is,  whether  that  does 
not  limit  the  judge  to  imprisonment.  The  sheriff  might  have  refused  to  proceed  on 
a  complaint  of  this  character,  but  as  he  did  proceed,  the  prayer  excluded  any  other 
sentence  i'  10th  June  1853,  Wood,  1  Irvine,  237. 

120.  A  conviction  was  quashed,  9  Geo.  IV.  c.  69  {Night  Poaching),  because  the 
complaint  set  forth  that  the  accused  parties  were  guilty  of  the  crimes  specified  in  the 
first  section,  or  '*  of  one  or  other  of  said  crimes."  The  conviction  merely  found 
•*  the  complaint  proven."  Per  Lord  Cowan — "  We  are  not  told,  nor  is  it  set  forth 
in  the  face  of  the  judicial  writs,  with  which  alone  we  have  to  do,  of  which  of  the  two 
crimes  these  persons  are  convicted  ;**  23d  Dec.  1853,  Jones  and  M'Ewan,  1  Irvine,  334. 

121.  The  Court  of  Justiciary  (contrary  to  the  decision  18th  Jan.  1805,  Cooper  v. 
Campbell),  found  that  justices  could  not  modify  the  penalties  imposed  by  13  Geo. 
III.  c.  54,  (Possession  of  Game) ;  3d  June  1854,  Whatman,  1  Irvine,  483. 

122.  A  police  conviction  was  sustained  notwithstanding  vitiations  in  the  sentence, 
and  that  the  warrant  was  otherwise  very  confused  and  almost  unintelligible.  Per 
Lord  Justice-Clerk — **  This  court  has  certainly  shown  every  desire — ^indeed,  in  the 
opinion  of  many  high  authorities  in  the  law,  too  great  a  desire  to  enforce  regularity 
even  in  the  most  summary  police  cases.  The  complaint  here  is  perfectly  correct, 
and  the  sentence  is  perfectly  correct,  although  it  displays  the  most  careless  writing 
on  the  part  of  the  clerk,  and  it  is  necessary  that  we  should  see  that  more  care  and 
attention  is  bestowed  in  future.  Nothing,  indeed,  can  be  more  careless,  slovenly,  or 
indecorous,  but  still  the  conviction  is  perfectly  good.  The  sentence  is  distinct  and 
plain.  Whether  it  is  expressed  in  the  best  way  is  another  question.  There  is  no 
real  vitiation,  no  erasure,  but  a  correction  merely.  The  notion  of  quashing  this 
aentence  on  such  grounds  as  those  which  have  been  stated  is  absurd  ;"  21st  June 
1854,  Lochrie ;  1  Lrvine,  507. 

V.  Appeal — Tlie  proper  Court  of  Review. 

There  are  two  modes  of  review — 1st,  Appeal  to  the  Circuit  Conrt ;  2d,  Advoca- 
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tioB  or  aospensioii  to  the  Justiciary  or  Court  of  Session,  as  the  cause  in  its  nature 
may  be  criminal  or  dvil.  One  judge  in  Justiciary  may  pass  a  bill,  but  there  must 
be  A  quorum  of  three  judges  for  its  refusal,  and  from  which  there  is  no  appeal ;  2 
Home  (ed.  1844),  609 ;  2  Alison,  25.  The  refusal  by  the  Lord  Ordinary  in  the 
Govt  ^Session  is  subject  to  review  of  the  Inner  House. 

12S.  The  Court  of  Session  frequently  exercised  a  superintendence  over  all  inferior 
eoorts  having  police  jurisdiction,  and  modifying  fines  when  excessive ;  29th  Nov. 
1774,  Ker  (Wallace's  Decisions) ;  9th  Nov.  1710,  Justices  of  Wigtonshire. 

124.  The  Court  of  Session  held  themselves  competent  to  inquire  as  to  criminal 
proceedings  before  an  inferior  judge,  and  to  punish  the  judge  if  acting  unjustly,  and 
to  reduce  the  process ;  5th  Dec.  1600,  the  King  v.  the  Bailies  of  Haddington.  But 
two  days  after  (7th  Dec.  1500),  the  Lords  of  Session  found  that  they  were  not  com- 
petent to  cognosce  in  any  cause  concerning  crime,  but  should  remit  the  same  to  the 
justice  and  his  deputes;  the  King  v.  the  Sheriff  of  Fife,  M.  7318. 

125.  The  Court  of  Session  found  competent  to  decide  as  to  a  gift  of  forfeiture, 
though  it  was  contended  that  the  Lords  of  Session  are  not  competent  judges  to  any 
nullity  or  informality  of  a  criminal  process;  1683,  Lord  Livingstone,  M.  7329. 

126.  The  Court  of  Session  by  a  majority  sustained  their  jurisdiction  to  review  the 
sentence  of  the  bailie  court  of  Oorbals  of  Glasgow,  ordering  a  man  and  his  wife  to 
be  drummed  through  the  town,  and  thereafter  banished  for  hfe  from  the  Barony  for 
keeping  "of  a  common  stew  or  bawdy-house ;"  1775,  Maxwell,  M.  7381. 

127.  The  Court  of  Session  held  competent  to  advocate  criminal  causes  to  the 
effect  of  remitting  them  to  other  more  competent  unsuspected  judges ;  1629,  Baron 
of  Broii^hton,  M.  7410;  1666,  Sheriff  of  Inverness,  M.  7411. 

128.  Where  a  sheriff  had,  in  an  action  at  the  instance  of  a  private  party  with 
concourse  of  the  fiscal,  and  on  proof  by  oath  of  party  on  a  reference,  awarded  a 
small  sum  of  damages  and  5s.  of  fine  to  the  fiscal,  a  reduction  by  the  private  party 
because  of  the  smallness  of  the  award  of  damages  was  sustained.  "  The  court  thought 
the  circumstance  of  the  name  of  the  prociu'ator-fiscal  appearing  pro  forma  in  this 
fibel  immaterial,  the  conclusions  being  only  ad  civilem  effectum^  and  the  libel  itself 
bore  a  reference  to  the  oath  of  party,  and  as  the  case  now  stood,  there  was  no  form 
in  wlidfih  relief  could  be  obtained  from  the  supreme  criminal  court ;"  1774,  Kerr,  M. 
7420 ;  1778,  Mair,  M.  17421  ;  1785,  Leslie,  M.  7422. 

129.  In  a  series  of  old  cases  the  sentence  or  fine  for  non-appearance  or  contumacy 
in  criminal  eases  in  local  courts  was  fixed  at  L.10  Soots  ;  1624,  Sandilands,  M.  7491. 

130.  Justices  having  fined  L.50  Scots  for  double  contumacy,  and  ordered  the 
party  to  find  bail  to  keep  the  peace  on  a  charge  of  riot,  the  Court  of  Session  re- 
duced the  fine  to  L.IO,  and  was  of  opinion  that  a  person  could  not  be  fined  for  not 
finding  caution  to  keep  the  peace,  but  only  comnutted  to  prison ;  1710,  Justices  of 
Wigton,  M.  7595 ;  see  12th  Nov.  1829,  Pollodc  v.  Begg. 

131.  The  Court  of  Session  sustained  a  suspension  of  a  sentence  of  damages  and 
fine  in  a  complaint  at  the  instance  of  a  private  party  with  conccurte  of  the  fiscal, 
and  found  that  the  fiscal  could  move  for  dismissing  the  suspension  though  the  private 
party  had  withdrawn.  ^  A  short  argument  was  maintained  as  to  the  competency  of 
the  suspension  on  the  ground  of  the  original  acti<m  being  of  a  criminal  nature,  and 
therefore  only  competent  to  be  reviewed  by  the  Court  of  Justiciary.  But  this  argu- 
ment was  not  much  pressed,  and  the  court  gave  no  opinion  thereon,  unless  in  so  fiir  as 
it  nuiy  be  held  to  have  done  so  by  proceeding  to  decide  upon  the  fiscal's  right  to  insist 
in  the  suspension ;"  24th  Feb.  1820,  Fiscal  of  the  County  of  Edinburgh,  Fac.  Cdl. 

132.  The  Court  of  Session  held  themselves  competent  to  review  an  informal 
sentence  of  justices  awarding  fine  and  imprisonment  for  theft.  But  the  reporter 
adds—**  In  the  circumstances  above  described,  especially  as  no  objection  to  their 
competency  was  taken,  it  was  not  unnatural  for  the  court  to  sustain  their  iurisdic- 
tion  and  give  the  complainer  immediate  relief.  In  later  instances  of  the  Hke  sort 
the  Court  of  S^sion  have  judged  it  better  and  more  suitable  to  abstain  from  inter- 
fering in  the  review  of  any  sentence  on  a  proper  criminal  charge  ;"  10th  July  1798, 
Wilkie,  Hume's  Cases,  252. 

133.  The  Court  of  Session  sustained  a  suspension  of  a  decree  of  the  justices  in  an 
excise  case  where  the  "  proceedings  were  grossly  irregular ;"  16th  May  1801,  Craig, 

Hume's  Cases,  253. 
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134.  The  Act  66  Geo.  III.  c.  71  {Hawkers*  Act)^  provides  an  appeal  to  the 
quarter-sessions  or  to  the  Court  of  Exchequer,  and  excludes  advocation.  In  a 
suspension  of  a  conviction  presented  to  the  Court  of  Sesuon  the  jurisdiction  of  that 
court  was  sustained.  Lord  Moncreiff  held,  that  *'  in  general  the  Court  of  Session 
is  the  proper  court  to  give  liberation  where  there  is  imprisonment  without  a  proper 
warrant ;  and  it  must  depend  on  the  nature  of  that  warrant  whether  that  juris- 
diction is  excluded.  If  the  grounds  of  suspension  go  directly  to  impeach  the  form 
and  substance  of  the  warrant  itself,  aa  contrary  to  the  general  law,  and  not  sanc- 
tioned by  any  special  statute,  the  ordinary  redress  of  the  court  cannot  be  excluded, 
merely  because  it  originated  in  proceedings  meant  to  be  under  a  statute  which  has 
been  perverted.  The  only  question  materially  doubtful  is,  whether  the  suspension 
should  have  been  presented  to  the  Court  of  Justiciary.  The  limits  between  criminal 
processes  peculiar  to  the  Justiciary,  and  suits  for  pecuniary  penalties,  are  not  clearly 
defined.  In  general,  the  natw^  of  the  thing  prohibited  by  special  statute  under 
penalties  should  be  more  regarded  than  any  particular  name  applied  to  it.  Here 
the  thing  to  be  prevented  was  not  malum  in  se,  which  the  common  law  could  have 
dealt  with  as  a  crime.  The  penalty  is  money  only.  No  public  prosecutor  is  re- 
quired. The  money  is  to  be  recovered  by  the  civil  diligence  of  poinding  and  sale  of 
goods,  the  legal  character  of  which  is  not  altered  by  the  particular  modification 
attached  to  it.  Imprisonment  is  only  authorized  to  secure  the  effect  of  the  diligence 
and  recovery  of  the  money  ;"  24th  Feb.  1836,  Campbell,  13  Shaw,  635. 

136.  The  Court  of  Session  held  themselves  the  proper  court  to  review  a  con- 
viction under  the  Publicans*  Certificate  Ad.  Per  Lord  Mackenzie — ^**  When  the 
.  matter  resolves  into  a  mere  money  obligation^  then  the  Court  of  Session  is  com- 
petent;" 12th  Jan.  1847,  Philips. 

136.  A  suspension  found  incompetent  in  the  Justiciary  of  a  conviction  under  the  Pii&- 
lieantt  Certificate  Act ;  22d  July  1848,  Addison,  1  Arkley,  606.   See  No.  172  and  173. 

137.  The  Justiciary  found  themselves  incompetent  to  entertain  a  suspension  of 
a  conviction  by  jastices  for  selling  without  licence.  Per  Lord  Justice- Clerk — ^**  As 
a  reason  for  not  drawing  nice  distinctions,  I  am  much  influenced  by  considering  the 
summary  nature  of  our  proceeding  in  this  court.  Unless  we  order  new  forms,  great 
hardships  may  be  caused,  whereas  in  the  Court  of  Session  application  is  made  to 
the  Lord  Ordinary  on  the  Bills,  who  is  always  sitting,  and  before  whom  the  case  is 
deliberately  discussed ; "  14th  Feb.  1844,  McDonald,  2  Broun,  107.  The  suspension 
was  afterwards  entertained  by  the  Court  of  Session  and  conviction  quashed,  16th 
June  1844,  McDonald. 

138.  The  Court  of  Justiciary  found  themselves  not  the  proper  court  of  review  of 
a  conviction  obtained  by  the  procurator-fiscal  under  the  Act  39  Geo.  III.  c.  79, 
requiring  the  printer's  name  to  papers  under  the  penalty  of  L.20  for  each  copy  of 
the  paper,  enforced  by  imprisonment  for  not  less  than  three  or  more  than  six 
months.  Per  Lord  Justice-Clerk — **  In  substance  this  is  a  civil  process  and  the 
act  prescribes  no  particular  form  of  procedure.  I  pay  no  regard  to  the  prosecutor 
being  procurator-fiscal,  or  that  he  complains  for  the  public  interest,  but  take  him 
as  John  Hart  for  himself  appearing  to  recover  penalties  in  the  character  of  an  in- 
former ;"  20th  June  1836,  Dunlop,  13  Shaw,  1173.     iS^  I7th  Dec.  1822,  Findlay. 

139.  The  Justiciary  found  themselves  incompetent  to  review  the  judgment  of  the 
Commissioners  ofAsseseed  Taxes,  though  some  such  right  of  appeal  was  intended 
to  be  given  by  the  Act  62  Geo.  III.  c.  93 ;  20th  Dec.  1837,  Shanlu,  1  Swinton,  617. 

140.  A  sentence  of  a  sheriff  to  destroy  a  vicious  dog  was,  on  appeal,  sustained 
by  the  circuit  at  the  instance  of  the  fiscal,  although  sentence  was  pronounced  in 
absence  of  the  defender  ;  13th  Oct.  1848,  Bruce,  Shaw,  12. 

Note. — The  report  is  inaccurate  in  stating  there  was  no  record  kept  of  the  pro- 
ceedings. There  was  no  closed  record  as  in  a  civil  case,  but  there  was  a 
formal  complaint,  and  the  proof  was  reduced  to  writing. 

141.  A  suspension  of  a  sentence  of  a  sheriff  to  secure  a  vicious  dog,  failing  which^ 
to  destroy  it,  was  refused  by  the  Justiciary,  though  partly  treated  as  a  criminal  pro- 
secution m  the  local  court ;  7th  Feb.  1848,  Duncan,  1  Arkley,  421. 

142.  A  suspension  of  a  warrant  to  imprison  a  partjr  till  he  restore  poinded  goods 
or  pay  double  the  value  thereof  was  held  competent  in  the  Court  of  Session ;  6th 
Feb.  1862,  Jaffray. 
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143.  The  Court  of  Justiciary  was  held  not  the  competent  court  to  review  a  con- 
Tictkm  finr  a  penalty  under  the  General  Turnpike  Act  1  and  2  Will.  IV.  c.  43,  not- 
withitanding  that  tne  procedure  had  been  conducted  in  a  criminal  form ;  22d  Nov. 
1S47,  Campbell,  1  Arkley,  386. 

144.  A  suspension  of  a  conviction  by  justices  imder  the  1  and  2  Will.  FV.  c.  43 
(T\umpike  Act),  for  playing  games  in  public  roads,  held  incompetent  in  the  Jus- 
tidary,  being  a  civil  debt ;  22d  Nov.  1847,  Campbell,  Arkley,  386. 

145.  A  suspension  of  a  conviction  under  the  Act  5  and  6  Vict.  c.  107  (Emigration), 
found  incompetentlin  the  Justiciary  Court  as  being  a  civil  suit  for  penalties ;  1st 
June  1844,  Sommerville ;  2  Broun,  220. 

146.  An  advocation  found  competent  to  the  Court  of  Session  of  a  sentence  of  a 
sheriff  under  the  Statute  of  Usury,  12  Anne,  c.  16,  on  a  complaint  for  penalties  at 
the  instance  of  the  fiscal;  15th  May  1810,  Johnston,  Fac.  Coll. 

147.  An  advocation  to  the  Court  of  Session  was  found  incompetent  of  a  convic- 
tion of  a  sheriff  for  subornation  of  perjury.  "  The  Court  were  unanimously  of 
opinion  that  wherever  the  fine  was  solely  ad  vindictam  publtcaniy  they  had  no  jiuris- 
diction ;"  15th  May  1810,  Johnstone,  Fac.  Coll. 

148.  A  suspension  was  refused  by  the  Court  of  Session  of  a  sheriff's  sentence  im- 
posing the  punishment  of  pillory  and  imprisonment  for  theft  and  fraud  ;  17th  Jan. 
1809,  Berry. 

149.  The  Court  of  Session  refused  a  suspension  of  an  act  of  the  commissioners 
adjudging  a  person  to  serve  as  a  soldier;  1744,  Robertson  v.  Justices  of  Stirling- 
shire, M.  7340 ;  1797,  Patello,  M.  7386 ;  1780,  Couper,  M.  7388 ;  but  interfered  where 
the  commissioners  had  exceeded  their  powers  by  adjudging  a  man  above  the  age  to 
serve  m  the  army;  1778,  Foote  and  Marshall,  M.  7385  ;  and  where  they  sent  an 
apprentice  into  the  navy ;  1796,  Cunninghame,  2d  March,  1811,  Lieutenancy  of  In- 
▼emess-shire,  Fac.  Coll. 

160.  The  Court  of  Session  held  themselves  not  competent  to  judge  in  the  first 
instance  of  riots,  batteries,  or  bloodwits,  "  but  only  when  they  came  before  them  by 
suspension  or  reduction,"  and  therefore  refused  an  advocation  from  a  sheriff;  1707, 
Sheriff  of  Dumfries  v.  Fiscal,  M.  7403. 

151.  The  Court  of  Session  refused  as  incompetent  a  suspension  of  a  sentence  of  a 
sheriff  ordering  a  party  to  be  placed  on  the  pillory  for  embezzlement ;  17th  Jan. 
1809,  Berry,  Fac.  Coll. 

152.  The  Court  of  Session  refused  a  suspension  of  a  sentence  of  justices  imposing 
L.  100  of  fine  on  manufacturers  for  frtiud  on  weavers  ;  5th  June  1812,  Meek,  Fac. 
CoU. 

153.  The  Court  of  Session  refused  a  suspension  of  a  sentence  of  a  police-court 
imposing  imprisonment  for  theft ;  9th  July  1818,  Porteous. 

154.  The  Court  of  Session  refused  an  advocation  of  a  sentence  dismissing  a  com- 
plaint at  the  instance  of  a  private  party  with  concourse  of  the  fiscal  charging  the 
poisoning  of  a  dog,  and  concluding  for  fine  and  damages  and  imprisonment  to  enforce 
payment  of  the  former.  "  The  court  rested  their  opinion  not  so  much  on  the  nature 
of  the  offence  charged,  or  on  the  shape  of  the  libel,  as  on  the  shape  of  the  proceed- 
ings in  the  inferior  court,  the  libel  being  found  relevant  as  in  a  criminal  prosecution, 
caution  being  required  to  attend  the  diets  of  courts,  and  one  of  the  defenders  being 
ordered  to  appear  personally  to  hear  sentence  pronounced,  and  it  being  thus  under- 
stood by  all  parties  as  a  criminal  prosecution.  An  opinion  was  also  expressed  that 
advocations  of  sentences  as  to  mere  breaches  of  poUce  might  still  be  competent;'' 
24th  Nov.  1820,  Roger,  Fac.  Coll. 

155.  The  Court  of  Session  refused  a  suspension  of  a  decree  of  justices  awarding 
penalty  for  selling  spirits  without  licence  imder  the  Act  44  Geo.  III.  c.  55,  **  There 
was  here  a  double  objection  to  the  jurisdiction — not  only  the  special  one  arising 
from  the  peculiar  discretion  committed  to  the  magistrates,  but  the  general  objection 
of  the  matter  in  question,  being  an  excise  penalty  of  which  the  Court  of  Session 
have  no  cognizance,  where  the  proceedings  have  been  regular  and  warranted  by  the 
statute.  There  was  no  allegation  of  enmity,  partiality,  or  corruption  on  the  part  of 
the  magistrates  or  justices;"  25th  May  1810,  Bruce,  Hume's  Cases,  259. 

156.  The  Court  of  Session  found  itself  incompetent  to  decide  on  a  question  of  the 
forfeiture  of  a  bail-bond  in  a  criminal  charge.    Per  Lord-President  Blair — "  The 
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forfeiture  of  the  bail-bond  arises  out  of  proceedings  in  a  criminal  case,  and  must  be 
judged  by  tbe  principles  of  criminal  law,  of  which  a  dvil  court  is  not  competent  to 
judge ;"  29th  Jime  1810,  Johnston,  Hume's  Gases,  260. 

157.  The  Court  of  Session  found  themselves  incompetent  to  review  proceedings 
before  the  sheriff  under  the  acts  against  Sabbath  Profanation  at  tbe  instance  of  a 
kirk-session,  and  concluding  for  penalties.  The  court  held  the  action  to  be  of  a 
criminal  nature ;  29th  Nov.  1828,  Jobson,  7  Shaw,  83. 

158.  A  conviction  under  the  17  Geo.  HI.  c.  56  {Embezzlement  Act),  declaring  the 
offence  a  misdemeanour,  punishable  by  fine,  imprisonment,  and  whipping,  held 
criminal,  and  the  review  of  the  Court  of  Session  excluded.  Per  Lord  Newton — 
**  The  statute  appears  a  criminal  one  and  the  proceedings  before  the  justices  entirely 
of  a  criminal  nature,  following  on  a  complaint  made  with  the  concourse  of  the 
procurator-fiscal,  and  for  penalties  solely  ad  vindictam  publicam,  the  review  of  these 
proceedings  belongs  to  the  Court  of  Justiciary  and  is  not  competent  to  the  Court  of 
Session ;"  21st  ^Uy  1829,  Robertson,  7  Shaw,  633.  Same  found  under  4  Geo.  IV. 
c.  34  (Master  and  S^rvant)^  13th  Feb.  1836,  Cooper  (Jurist). 

159.  A  conviction  in  a  police-court,  at  the  instance  of  the  superintendent  of 
police,  for  breaking  up  a  pavement,  and  where  a  fine  of  40s.  was  the  punishment, 
reooTerable  by  force  of  imprisonment,  held  criminal,  and  not  subject  to  review  of 
the  Court  of  Session.  Per  Lord  Justice- Clerk — **I  am  clear  that  this  was  a 
criminal  process,  and  that  there  may  occur  a  question  as  to  excess  of  fine  makes  no 
difference  ;"  17th  Feb.  1838,  M'Caull. 

160.  In  a  suspension  of  a  conviction  \mder  the  Day  Trespass  Act  (2  and  3 
Will.  IV,  c.  68),  where  the  prosecution  may  be  at  the  instance  of  the  owner  of  the 
ground,  and  the  penalty,  which  cannot  exceed  40s.,  payable  to  the  poor  of  the  parish, 
the  Court  of  Justiciary,  **  looking  to  the  criminal  character  of  the  proceedings 
which  the  statute  was  intended  to  redress,  and  judging  especially  from  the  preamble 
of  the  act,  expressed  a  decided  opinion  that  the  suspension  had  been  competently 
brought  into  the  Court  of  Justiciary ;"  18th  Nov.  1844,  Russel,  2  Broun,  321  and 
886.    See  13tA  Feb.  1836,  Cooper.    See  No.  194. 

VlL-^AppeaL—The  Time, 

161.  An  advocation  and  suspension  of  ^a  conviction  under  the  Embezzlement  Act, 
17  €teo.  m.'c.  56,  affirmed  in  quarter-sessions,  was  found  competent,  although  the 
convicted  jgoxij  had  paid  the  penalty,  but  where  the  advocation  was  brought  tm- 
mediatdy ;  4th  Dec.  1839,  Gillies,  2  Swinton,  454. 

162.  Suspension  foimd  incompetent  of  a  conviction  under  the  Embezzlement  Act, 
after  payment  of  the  penalty  and  delay  of  eleven  months.  Per  Lord  Justice-Clerk 
(Hope)---^  I  have  no  doubt  whatever  that  in  criminal  proceedings,  a  party  is  entitled 
to  suspend  a  sentence  which  has  been  put  in  execution  against  him,  were  it  for  no 
other  purpose  than  to  clear  his  character.  But  it  does  not  follow  that  after  ac- 
quiescmg — that  is,  giving  up  his  legal  right  of  complaint — he  can  apply  for  redress ; " 
12th  March  1842,  Skinner,  1  Broun,  67. 

163.  Suspension  found  incompetent  of  a  conviction  under  the  Day  Trespass  Ad 
(2  and  3  Will.  IV.  c.  68),  after  fine  was  paid  the  jailor  ^though  under  protest), 
where  a  delav  of  five  months  had  occurred,  which  was  held  '<  to  be  excessive,  and 
not  justified  by  the  circumstances  alleged ; "  25th  Jan.  1845,  Russel,  2  Broun,  385. 

164.  A  suspension  not  barred  by  sentence  of  imprisonment,  wholly  undergone, 
under  the  Day  Trespass  Act.  <'The  mere  endurance  of  imprisonment,  when  a 
party  may  be  unable  to  ^t  legal  advice  or  other  assistance,  imquestionably  cannot 
be  held  to  bar  a  suspension ;  '*  24th  Nov.  1845,  Russel,  2  Broun,  572. 

165.  A  sui^nsion  was  sustained  by  tbe  Justiciary  under  the  Day  Trespass  Act 
(Lord  Medwyn  dissenting),  after  the  period  of  imprisonment  had  expired  six  weeks, 
but  where  objections  had  been  in  the  meantime  stated  to  the  procedure ;  22d  July 
1848,  Smith,  1  Arkley,  508. 

166;  A  suspension  was  sustained  after  expiry  of  the  sentence  of  imprisonment. 
Per  Justice-Clerk  (Hope)—*'  We  think  the  suspender  is  entitled  to  have  his  note  of 
suspension  entertained,  in  order  to  eet  free  of  the  conviction  now  standing  against 
him ;  '*  2d  June  1849,  Jameson,  1  Shaw's  Justiciary,  288.     See  No.  119. 
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167.  An  action  of  reduction  of  a  conviction  under  the  Turnpike  Act  for  evadine 
tolls  was  found  exduded  by  the  six  months'  limitation  in  the  Turnpike  Act ;  10t£ 
June  1826,  Selkirk. 

VIII. — Exclusion  of  Review. 

168.  A  biU  of  suspension  was  entertained  bj  the  Justiciary,  and  the  conyiction 
quashed  because  of  informality,  though  the  acts  {Embezzlement  Acts)  declared  that 
the  party  shall  have  liberty  to  appeal  to  the  quarter-sessions,  and  who  are  required 
to  hear  and  finally  to  determine  on  the  matter  of  the  appeal;  and  that  no  order 
shall  be  quashed  for  want  of  form,  or  removeable  into  a  superior  court ;  1 1th  July 
1836,  Yeaman,  1  Swinton,  247 ;  19th  March  1837,  Kennedy,  ibid.  474. 

169.  A  suspension  of  a  conviction  under  the  Embezzlement  Act  was  found  com- 
petent on  the  ground  of  informality,  though  there  had  been  no  appeal  to  the  quarter- 
sessions  ;  22d  Jan.  1840,  Malonie,  2  Swintoa,  485. 

170.  The  Act  of  4  Geo.  IV.  c.  26  (Post-Horae  Duties),  provides  for  offencet 
being  tried  by  the  justices,  with  an  appea]  to  the  quarter-sessions,  and  prohibited 
all  review  by  superior  courts.  A  bill  of  suspension,  on  the  ground  of  excess  of 
power  and  informality,  was  refused,  because  no  appeal,  in  the  first  place,  had  been 
tiiken  to  quarter-sessions;  11th  Feb.  1826,  Graigie  v.  Mill,  4  Shaw,  447 ;  affirmed 
in  House  of  Lords,  25th  June  1827,  2  Shaw's  Appeal  Cases,  642  ;  same  found  7th 
June  1822,  Mill  v.  Mair ;  17th  May  1823,  Cook  v.  Mill ;  28th  June  1823,  Camp- 
bell V.  Mill  (all  imder  the  acts  for  Post-Horse  Duties). 

171.  The  Court  of  Session  refused  to  suspend  a  conviction  under  the  OenercU 
Road  Acty  holding  that  the  warrant  to  cite  (which  was  subscribed  by  two  justices, 
both  road  trustees)  was  unobjectionable,  and  that  the  appeal  was  to  the  quarter- 
sessions.  Per  Lord  Jeffrey — *'  The  present  case  cannot  be  said  to  be  one  of  these 
cases  of  enormous  excess  of  power  and  jurisdiction.  To  ^et  a  hearing  in  this  court 
the  complainer  must  attack  the  process  in  some  vital  point,  so  as  to  paralyse  the 
whole  proceedings  ;"  9th  Feb.  1848,  Campbell. 

172.  The  Court  of  Justiciary  sustained  a  suspension  of  a  sentence  of  a  pecuniary 
penalty  imder  the  Play-House  Act  6  and  7  Vict.  c.  68,  and  without  an  appeal  to 
quarter-sessions.  "  The  section  of  the  appeal  is  only  permissive.  No  doubt  you  are 
thereby  enabled  to  go  to  the  quarter-sessions  ;  but  there  is  nothing  therein  to  show 
that  ^rou  are  compelled  to  go  there  before  coming  here.  The  19th  section  nves  us 
jurisdiction  over  the  subject  matter,  and  I  take  it  that  we  have  thereby  iulT  power 
of  reviewing  the  decision  of  all  inferior  judicatories;"  15th  March  1849,  Giles, 
1  Shaw  (Just.),  203.     See  No.  136. 

173.  Under  10  Geo.  II.  c.  28  {Ptay-House  Act),  it  was  declared,  *<  that  it  shall 
and  may  be  lawful  for  a  party  to  appeal  to  the  quarter-sessions,  whose  order  shall 
be  final  and  conclusive."  The  Court  of  Session  refused  a  bill  of  advocation  where 
no  appeal  had  been  taken  to  the  sessions.  Per  Lord  Justice- Clerk  (Boyle) — **  I 
cannot  read  the  act  without  being  convinced  that,  while  the  Legislature  creates  new 
offences  for  the  first  time,  \i  gives  a  form  of  process  for  recovering  penalties,  with 
which  the  parties  must  conform  ;"  2d  Dec.  1828,  Alexander,  7  Shaw,  117. 

174.  Justices  dismissed  a  complaint  for  penalties  under  a  Turnpike  Act,  for 
evasion  of  toll.  In  an  advocation  the  Court  of  Session  reversed,  and  imposed  pen'- 
alties.  The  House  of  Lords  remitted  with  instructions  to  consider  the  jurisdiction 
of  the  Court  of  Session  to  impose  the  penalties.  The  court  held  that ''  an  advo- 
cation was  not,  under  the  local  act,  incompetent ;  but  on  the  supposition  of  the 
judgment  of  the  justices  being  erroneous,  it  would  have  been  competent  to  remit  to 
the  justices  with  instructions,  correcting  their  error,  and  directing  them  to  allow  a 
proo^  and  to  proceed  in  terms  of  the  statute."  The  House  of  Lords  affirmed,  and 
with  a  finding,  ordered  the  cause  to  be  sent  back  to  the  justices ;  7th  July  1827  ; 
14th  July  1830 ;  26th  Jan.  1832,  and  25th  June  1838,  Mitchell  v.  Morrison^  10 
Shaw,  230. 

175.  The  Cowrt  of  Justiciary  held  competent  to  review  a  sentence  of  justices 
under  5  and  6  Will.  IV.  ( Weights  and  Measures),  and  a  remit  made  to  the  justices 
to  allow  proof  in  support  of  an  objection  of  personal  disqualification  in  the  inspector. 
Per  Lord  Justice-Clerk — **  The  ground  of  appeal  seems  to  me  to  be  a  ground  of 
nullity  which  enables  us  to  look  into  the  proceedings ; ''  24th  Dec.  1842,  Robertson 
V.  Hart,  1  Broun,  468.     Sec  No.  136  and  172. 
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176.  Under  a  local  Turnpike  Act,  the  quarter-sessions  had  power,  on  complaint 
of  abuse  of  the  powers,  *^  to  hear,  examine,  and  finally  to  determine  the  same  with- 
out further  or  other  appeal."  The  quarter-sessions  found  an  agreement  for  ex- 
emption of  toll  void.  On  an  advocation,  the  court  found  '*  that  the  transaction  being 
an  abuse,  as  found  by  the  quarter-sessions,  their  decision  was  final  under  the  act ;" 
1756,  Lord  Prestongrange,  Mor.  7350. 

177.  In  an  advocation  of  a  judgment  of  the  sheriff  under  the  Turnpike  Act  con- 
victing of  evasion  of  tolls,  the  court  found  the  judgment  final,  holding  that  the  ques- 
tion was  not,  whether  the  road  trustees  had  exceeded  their  powers,  but  whether  the 
sheriff  had  exceeded  his ;  20th  Nov.  1828,  Merry,  7  Shaw,  90. 

178.  A  conviction  under  the  Turnpike  Act  was  quashed,  notwithstanding  that  the 
sentence  of  the  justices  was  declared  final,  because  the  prayer  of  the  complaint  was 
beyond  the  terms  of  the  statute,  though  afterwards  restricted  by  a  mmute,  and 
though  the  conviction  itself  was  within  the  statute  ;  14th  March  1829,  Dumbreck 
(Justiciary). 

179.  A  sentence  of  the  justices  under  a  local  Police  Act,  which  declared  such  sen- 
tence to  be  <*  final  and  conclusive,*'  was  suspended,  because  in  absence  of  the  party 
complained  of,  and  beyond  the  terms  of  the  statute.  Per  Lord  Justice-Clerk — "  As 
the  justices  have  gone  beyond  their  powers,  the  clause  providing  an  appeal  to  the 
quarter-sessions  does  not  applv  ; "  24th  Feb.  1831,  Sim. 

180.  An  advocation  of  a  judgment  of  a  sheriff  assoilzieing  from  a  complaint  under 
the  Tummke  Act  charging  evasion  of  toll,  was  found  incompetent.  But  the  court 
thought  tnat  the  question,  whether  toll,  in  the  circumstances,  was  exigible,  might 
have  been  tried  by  action  of  declarator;  9th  March  1832,  Neilson,  10  Shaw,  466. 

181.  In  a  Railway  Act  it  was  declared,  <'  that  no  judgment  of  the  sheriff  should 
be  subject  to  review."  But  an  advocation  was  held  competent,  and  the  judgment 
reversed  where  the  question,  whether  a  deposit  on  land  was  permanent  or  temporary 
was  involved  in  the  competency.  Per  Lord  Jeffrey — "  The  plea,  that  no  power  is 
given  by  the  statute  in  this  form  to  enter  on  adjoining  lands  for  purposes  not  tem- 
pjorary,  being  obviously  a  plea  in  bar  of  the  statutory  jurisdiction,  is  plainly  within 
{},i  not  veculiar  to)  the  jurisdiction  of  this  court,  to  which  it  unquestionably  belongs 
to  settle  and  decide  upon  the  limits  of  all  contested  jurisdictions,  whether  conferred 
by  special  statute,  or  existing  by  consuetude  and  at  common  law ;  and  though  it  may 
be  competent  for  the  sheriff,  when  stopped  by  such  an  exception  from  entering  on 
his  statutory  functions,  to  decide,  in  the  first  instance,  on  its  validity,  it  seems  out  of 
all  reason  to  hold  that  his  decision  upon  that  point  can  be  final,  as  if  it  had  been 

Sronounced  on  matters  exclusively  committed  to  him  by  the  terms  of  the  act.  If  it 
e  a  mere  preliminary  decision  to  clear  the  way  for  that  which  is  properly  statutory, 
exclusive,  and  privileged,  it  is  thought  to  be  obvious  that  it  cannot  have  the  privi- 
leges of  the  statute,  but  must  be  liable  to  the  review  of  those  higher  courts  which 
had  all  along,  at  the  very  least,  a  concurrent  jurisdiction  upon  the  points  to  which  it 
refers ;  **  1st  July  1840,  Edinburgh  and  Glasgow  Railway  Company,  2  Dunlop,  1255. 

182.  A  clause  in  a  local  Railway  Act  declared,  that  *'  no  proceeding  to  be  had  or 
taken  in  pursuance  of  this  act  shall  be  quashed  for  want  of  form,  nor  shall  the  orders, 
etc.  of  the  sheriff  be  subject  to  review,  stay  of  execution,  suspension  or  reduction.'' 
It  was  held  that  a  complaint  of  a  deviation  from  the  plan  fell  within  the  common 
law  jurisdiction  of  the  sheriff,  and  therefore  the  judgment  was  subject  to  review  ; 
and  that  it  was  only  in  those  cases  which  gave  a  new  and  peculiar  jurisdiction  that 
the  sentence  was  final.  Per  Lord  Fullerton — <*  The  question  turns  on  the  meaning 
of  the  words  in  pursuance  of.  I  do  not  think  they  are  meant  to  apply  to  proceed- 
ings taken  to  enforce  rights  which  arise  under  the  statute,  but  to  proceedings 
directed  fy  the  statute  ;*  30th  Nov.  1842,  the  Cadder  Road  Trustees  v,  Edinburgh 
and  Glasgow  Railway  Company. 

183.  The  Act  1  Geo.  I.  c.  18,  for  preservation  of  trees,  authorizes  the  justices 
*<to  hear  find  finally  determine  and  adjudge  all  complaints."  The  Court  of  Session 
held  themselves  competent  to  review,  on  the  ground  that  the  words  implied  merely 
to  bring  the  case  to  a  final  issue  before  the  justices;  and  that  where  review  is  denied, 
additional  express  words  to  that  effect  are  added,  and  an  appeal  to  the  quarter- 
sessions  is  in  general  provided  for  in  all  such  statutes,  10th  March  1754,  Bucnanan ; 
Mor.  7347. 
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184.  The  Act  39  Geo,  III.  c.  66  (hides  and  shins) ^  provided  that  justices  should 
*^  fioAllj  hear  and  determine  complaints  ;  and  no  such  jugdment  or  conviction  shall 
be  removeable  Jby  certiorari  into  any  court  whatsoever."  The  Court  of  Session 
allowed  an  advocation,  being  of  opinion,  *'  that  in  cases  like  the  present,  where 
the  privilege  of  appeal  to  the  supreme  court  was  not  exclusively  prohibited,  an  exclu- 
sion of  its  jurisdiction  was  not  to  be  presumed.  The  provision  as  to  certiorari  had 
an  exclusive  relation  to  English  law  and  practice.  The  forms  of  the  English  process 
the  court  were  not  called  on  to  inquire  into,  nor  supposed  to  know.  The  forma 
were  at  any  rate  so  dissimilar  in  the  two  kingdoms,  that  from  the  practice  of  the  one 
no  rule  could  be  drawn  for  the  guidance  of  the  other  ;*'  10th  Dec.  1807,  Guthrie, 
Fac.  Coll. 

185.  By  the  Act  9  Anne,  c.  11  {Excise  Statute)^  the  justices  were  authorized 
*^pnaU,y  to  hear  and  determine  complaints."  *<  The  court  had  no  doubt  that  the 
decisions  of  the  justices  were  not  final ;  **  28th  Feb.  1811,  Anderson  and  Company, 
Fac.  Coll. 

186.  The  Act  43  Geo.  III.  c.  54  {Schoolmasters)^  declares  the  judgment  of  the 
quarter-sessions  ^  final,  without  any  further  appeal  by  advocation,  suspension,  or 
otherwise."  The  justices  having  ordered  a  school-house  to  be  removed,  this  being 
held  beyond  their  powers,  an  advocation  was  found  competent ;  18th  Feb.  1809, 
Dawson,  Fac.  Coll. 

187.  Although  the  Small  Debt  Acts  exclude  all  review,  yet  where  decree  was 
given  in  absence  by  justices  for  a  quarter's  aliment  of  an  illegitimate  child,  the  court 
passed  an  advocation,  because  the  claim  involved  was  beyond  the  limit  of  the  juris- 
diction ;  23d  June  1826,  Lindsay,  4  Shaw,  748. 

188.  It  was  foimd  competent  to  advocate  a  criminal  case  to  the  High  Court  of 
Justiciary  after  an  appeal  entered  to  the  circuit  court,  but  abandoned ;  3d  June 
1822,  Drew,  Shaw  (Just),  69. 

189  It  was  found  incompetent  to  advocate  a  sentence  of  the  justices  affirming  an 
order  of  a  friendly  society ;  21st  Feb.  1833,  Laing,  11  Shaw,  424. 

190.  It  was  found  incompetent  to  advocate  a  conviction  of  a  sheriff  against  a 
burgh  clerk  for  refnsing  to  issue  a  publican's  certificate  under  9  Geo.  IV .  c.  38 ; 
"  The  court  concurred  in  holding  that  the  sheriff  had  exercised  only  that  jurisdiction 
which  was  conferred  on  him  by  the  statute,  and  that  therefore  all  review  by  advoca- 
tion was  cut  off;"  5th  Dec.  1835,  Macintosh,  13  Shaw,  124. 

191.  The  Court  of  Justiciary  sustained  an  appeal,  and  quashed  a  conviction  under 
the  Edinburgh  Police  Act,  hec&use  the  statements  made  in  the  complaint  did  not 
amount  to  a  police  offence.  Per  Lord  Justice-Clerk — "  This  suggests  to  me  the 
great  expediency  of  having  the  same  review  given  in  all  police  cases.  In  Glasgow, 
any  man  may  bring  any  thing  under  review.  In  Edinburgh  they  cannot.  And  why 
should  we  not  have  the  same  review  over  these  cases  in  the  Edinburgh  police-courts 
that  we  have  in  the  sheriff  and  justice  of  peace  courts?  And,  indeed,  there 
are  fewer  appeals  from  these  places,  such  as  Glasgow,  where  the  court  has  the 
unlimited  right  of  review,  than  from  those  like  Edinburgh,  where  there  is  an  attempt 
to  exclude  it.  The  reason  is  plain.  It  is  just  because  there  is  greater  care  taken 
in  the  former  case  than  in  the  latter ;"  21st  Feb.  1850,  Bums,  1  Shaw  (Just.),  330. 

192.  A  conviction  in  the  police-court  of  Edinburgh  was  held  final  on  the  merits. 
Per  Lord  Mackenzie — "  It  is  not  alleged  that  there  was  any  corruption  on  the  part 
of  the  judge.  It  is  only  said  that  he  assumed  an  excessive  jurisdiction,  and  this  is 
the  pomt  for  us  to  consider.  I  agree  that  the  judge  cannot  give  himself  jurisdiction 
by  framing  the  complaint  and  sentence  so  as  to  be  unexceptionable  ex  facie.  How- 
ever troublesome  it  may  be,  I  think  there  are  cases  in  which  we  are  empowered,  and 
consequently  obliged  to  inquire  into  the  facts  to  see  if  this  has  been  done.''  Lords 
Justice-General,  Justice-Clerk  and  Moncreiff  dissented,  and  were  for  inquiring  into 
the  facts  of  the  case  ;  17th  Feb.  1849,  Graham,  1  Shaw,  168.     See  case  No.  25. 

193.  A  conviction  of  the  Glasgow  police-court  was  sustained,  and  inquiry  into 
the  facts  refused.  Per  Lord  Justice-Clerk  (Hope) — "  It  is  proper  that  it  should  be 
at  once  imderstood  that  we  do  not  sit  to  review  the  question  of  guilt  or  innocence  on 
a  relevant  complaint,  without  some  irregularity  appearing  on  the  proceedings  them- 
selves;" 12th  June  1850,  Bums,  1  Shaw's  Just.  373. 

194.  A  conviction  under  the  Solway  Fishery  Act  (44  Geo.  III.  c.  45)  held  not 
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subject  to  review  of  the  Court  of  Justiciary.  Per  Lord  Justice-Clerk — **  It  would 
be  very  difficult  indeed  to  view  as  a  proper  criminal  procedure  a  charge  which  may 
be  established  by  the  oath  of  the  party  ;"  12th  Jan.  1852,  Park,  S^aw,  532. 

195.  An  action  of  damages  was  sustained  in  respect  of  a  conviction  before  justices 
under  the  EmbezzUmerU  Act  17  Geo.  111.  c.  56,  though  no  appeal  had  been  taken  to 
the  Court  of  Justiciary.  The  objection  was  that  the  statute  gave  authority  to  search 
for  materials  only,  and  not  for  materials  wrought  into  goods;  16th  Feb.  1849, 
Bamet.     See  1st  March  1828,  Battesby ;  10th  June  1837,  M*Leod. 

196.  The  Court  of  Session  dismissed  a  reduction  of  a  decree  of  the  justices  refusing 
to  convict  under  the  Seaman  s  Ad  7  and  8  Vict.  c.  112 ;  the  clause  of  the  act 
imposing  the  penalty  not  having  been  founded  on  before  the  justices.  Per  Lord 
Justice- General — *^  if  the  complainer  has  founded  on  a  wrong  clause  in  the  act, 
he  is  not  entitled  to  go  back  upon  another  which  he  now  finds  to  be  the  right 
one ;"  30th  Nov.  1849,  Ramsay. 

197.  An  app^l  was  sustained  of  a  judgment  of  justices  imder  the  9  Geo.  lY.  c  39 
(^Salmon  Fishing),  because  there  was  involved  a  question  of  civil  rights,  and  the 
justices  were  durected  to  sist  execution  until  the  issue  of  that  question,  20th  Nov. 

1837,  MThail,  1  Swinton,  583. 

SUMMARY  CONYICTIONS  (ENGLAND). 

As  several  of  the  acts  of  Parliament  which  justices  in  Scotland  are  called  on  to 
enforce  are  British  statutes,  the  rules  and  practice  in  England  under  the  same  or 
similar  statutes  are  of  importance  to  be  noticed.  The  following  summary  of  the 
principal  points  settled  in  English  practice  under  this  branch  of  law  is  here  accord- 
in^ljr  given.  For  a  more  fiul  detail,  reference  is  made  to  Bums'  Justice  (Chitty's 
edition),  voce  Conviction,  and  Stone's  Justice's  Manual,  voce  Practice. 

G^eneral  Principle  of  the  Jurisdiction, — "  The  power  of  a  justice  of  the  peace  to 
convict  an  offender  in  a  summary  way,  without  a  trial  by  jury,  is  in  restraint  of  the 
common  law,  and  in  abundance  of  instances  a  tacit  reneal  of  that  famous  dause  in 
the  great  charter,  that  a  man  shall  be  tried  by  his  equals,  which  also  was  the  common 
law  of  the  land  long  before  the  great  charter,  even  from  time  immemorial,  beyond 
the  date  of  histories  and  record.  Therefore  generally  nothing  shall  be  presumed  in 
favour  of  this  branch  of  the  office  of  a  justice  of  the  peace ;  but  the  int^dment  will 
be  against  it.  For  which  reason,  where  this  special  power  is  given  to  a  justice  of 
the  peace  by  act  of  Parliament,  it  must  appear  that  he  hath  strictly  pursued  it ; 
otherwise  the  common  law  will  break  in  upon  him  and  level  all  his  proceedings ;  so 
that  where  a  trial  by  jury  is  dispensed  withal,  yet  he  must  proceed  nevertheless, 
according  to  the  course  of  the  common  law  in  trial  by  jjjries,  and  consider  himself 
only  as  constituted  in  the  place  both  of  judge  and  jury.  Therefore  there  must  be  an 
infonnoUion  or  charge  agamst  a  person  ;  then  he  must  be  summoned,  or  have  notice 
ot  such  charge,  and  have  an  opportunity  to  make  his  defence ;  and  the  evidence  against 
him  must  be  such  as  the  common  law  approves  of,imlessthe  statute  specially  directeth 
otherwise;  then  if  the  person  be  found  guilty,  there  must  be  a  conviction,  judgment^ 
and  execution,  all  according  to  the  course  of  the  common  law,  directed  and  mfluenced 
by  the  special  authority  given  by  statute;  and  in  the  conclusion  there  must  be  a  record 
of  the  whole  proceedings,  wherein  the  justice  must  set  forth  the  particular  manner 
and  circumstances,  so  as  if  he  shall  be  called  to  account  for  the  same  by  a  superior 
court,  it  may  appear  that  he  hath  conformed  to  the  law,  and  not  exceeded  the  bounds 
prescribed  to  his  jurisdiction."     1  Bums'  Justice  (Chitty's  edition),  958. 

Power  of  Justices, — In  all  cases  where  two  or  more  justices  are  required  to  hear 
and  determine  any  complaint,  <m«  justice  may  receive  the  information,  and  issue  the 
Bunmions  or  warrant  requiring  the  party  charged  to  appear  before  two  or  mor«  jus- 
tices ;  and  after  their  adjudication,  all  proceedings  for  enforcing  obedience  thereto, 
whether  respecting  the  penalty,  fine,  imprisonment,  or  costs,  may  be  enforced  hj  any 
one  justice  for  the  same  place  ;  3  Geo.  lY.  c.  23,  s.  2.  The  name  and  authority  of 
the  magistrate  must  be  set  forth  in  the  information,  to  show  he  has  jurisdiction.  It 
is  not  sufficient  to  saj  he  is  a  justice  in,  without  saying  o^or.^  the  county,  or,  **  being 
a  justice,**  though  without  the  word  "  there;*'  R.  v.  Doblyn,  2  Salk,  473.  If  the 
complaint  is  directed  to  be  made  to  the  next  justice,  be  must  be  so  described  in  the 
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mfimmtioD.     It  is  absolute! j  necessary  that  there  be  some  mformation  or  complaiut ; 
Stevens  v.  Clark,  1  Saand.  262. 

ImfbmuMtion. — Anj  person  may  inform,  unless  the  statute  otherwise  prorides ;  but 
if  he  has  any  share  of  the  penalty,  he  cannot  be  a  witness  to  support  the  informa- 
tion; B.  V.  Stone,  1  Sess.  Cases,  378.     Where  the  penalty  is  giyen  to  the  party 
argrieved,  and  his  dissent  is  essential  to  the  offence,  he  must  be  the  informer,  or  one 
wnh  his  autliority ;  R.  v.  Corden,  4  Burr.  2279.    The  summons  or  warrant  should  de- 
scribe the  offence,  as  set  forth  in  the  information  ;  and  the  information  (which  need 
not  be  either  in  writing  or  on  oath,  unless  expressly  required  by  the  statute),  should 
state  the  name  and  designation  of  the  party  charged,  and  the  offence,  together  with  the 
time  and  place  when  and  where  the  offence  was  committed.     The  information  need 
not  be  on  oath  unless  the  statute  requires  it ;  and  if  so  required,  then  the  information 
should  say  that  it  is  on  oath,  and  which  must  be  taken  before  the  magistrate.    Where 
the  oath  of  am ither  than  the  informer  is  necessary  by  the  act,  his  oath  alone  will  not 
satisfy ;  R.  v.  Scotton,  13  Law,  J.  N.  S.  (M.  C.  68).     The  day,  and  year,  and  place, 
where  information  is  exhibited  must  be  stated.     It  does  not  appear  necessary,  though 
advisable  and  proper,  to  give  the  designation  of  the  informer,  if  otherwise  known.  A 
variance  between  the  time  and  place  stated  and  that  proved,  will  not  be  material, 
unless  the  time  be  of  the  essence  of  the  offence,  .or  the  place  be  laid  as  matter  of 
local  description,  provided  it  appear  in'  the  information,  and  be  proved  in  evidence, 
that  the  prosecution  was  commenced  within  the  period  prescribed  by  the  statute,  and 
that  the  offence  was  committed  within  the  jurisdiction  of  the  justice  receiving  the  in- 
formation and  granting  the  summons.     The  place  must  be  stated  as  an  essential  even 
though  the  form  of  the  conviction  in  the  statute  does  not  require  this ;  R.  v,  Hazell, 
13  £Utst.  139,  and  the  mention  of  the  coimty  on  the  margin  will  not  supply  the  omis- 
sion; R.  V.  Austin,  8  Mod.  309.     It  is  desirable  that  informations  under  penal  sta- 
tutes should  be  taken  in  writing,  unless  the  statute  dispenses  therewith.     Where  the 
penalty  goes  to  a  parish,  it  is  important  that  such  parish  should  be  stated  correctly. 
If  the  precise  day  cannot  be  sworn  to,  it  may  be  laid  as  between  such  a  day  and  sudi 
a  day ;  R.  v.  Chandler,  1  Salk,  378.     Not  as  being  on  or  about  a  certain  day,  although 
in  the  case  of  an  order  which  docs  not  require  the  same  strictness  as  a  coftvictiovi, 
this  has  been  held  sufficient ;  R.  v.  Bissex,  1  Bum,  987.    A  magistrate  issuing  a 
warrant  to  apprehend  without  an  information,  would  be  liable  in  damages ;  Stevens, 
1  C.  and  M.  509.     But  certain  statutes  authorize  conviction  on  view  of  the  offence, 
in  which  case  iiiforniation  is  not  necessary.     Se?  Jones,  2  D.  and  R.  600. 

Ofence  described. — The  offence  should  be  described  in  the  information  dearly  and 
definitely}  and  must  contain  a  direct  and  positive  charge,  without  any  doubt ;  and 
where  the  statute  creating  the  offence  uses  the  terms  <'  unlawfully  and  maliciously," 
or  any  equivalent  expressions,  they  should  be  used  in  the  information ;  and  every 
ingreaient  required  by  the  statute  to  constitute  the  offence  ;  R.  v.  Turner,  R.  and 
M.  C.  C.  239 ;  Carpenter  v.  Mason,  12  A.  and  E.  629.  Where  synonymes  are  used 
in  the  information,  they  should  be  used  conjunctively  (and),  and  not  di^ftmetivefy 
(or).  The  information  must  negative  the  grounds  of  excuse  which  occur  in 
the  same  sentence  of  a  statute ;  but  if  the  proviso  or  exception  which  would 
constitute  a  defence  be  not  in  the  same  sentence,  it  need  not  then  be  negatived 
in  the  information,  as  it  operates  as  a  distinct  enactment  and  matter  of  defence, 
which,  if  proved,  will  entitle  to  an  acquittal ;  Reg.  v,  Pringle,  Q.  B.  6  J.  P. 
249.  Although  necessary  in  the  information  to  negative  an  exception  where 
in  the  same  sentence,  yet  the  complainant  need  not  absolutely  prove  the  negative, 
the  proof  of  the  affirmative  being  matter  of  defence.  See  Proof  infra.  The  infor- 
mation should  specify  the  value,  number,  or  quantity  of  the  articles  which  are  the 
subject-matter  of  the  prosecution,  or  the  amount  of  the  injury  done,  where  the 
same  is  the  measure  of  the  punishment  to  be  awarded,  or  where  a  certain  value 
or  amount  is  essential  to  give  iurisdiction  or  to  constitute  the  offence.  The  com- 
plainant is  not,  however,  bouna  to  prove  the  precise  value  so  stated,  provided  the 
value  proved  be  sufficient  to  amount  to  the  offence  complained  of.  It  is  not  neces- 
sary to  design  the  accused,  though  usual  and  proper;  K.  v.  Bumaby,  1  SaJk,  181. 
Wherever  it  is  immaterial  by  what  means  the  prohibited  act  has  been  effected, 
it  will  be  sufficient,  in  describing  the  offence,  to  use  the  very  words  of  the  statute ; 
but  it  will  suffice  that  the  words  used  are  synonymous  and  equivalent,  R.  v.  Redg- 
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way,  1  D.  and  R.  132.  Where  the  particular  means  used  to  effect  the  object  are 
euentiql  to  the  description  of  the  offence,  then  they  must  be  set  out  distinctly  in  the 
information.  As  to  the  description  of  the  offence,  the  general  rule  is,  that  all  the 
facts  and  circumstances  must  be  stated  with  such  certainty  and  precision,  that  the 
defendant  may  be  enabled  to  judge  whether  they  constitute  an  ofience,  to  determine 
the  species  of  offence,  and  be  enabled  to  plead  a  conviction  or  acquittal  in  bar  of 
another  prosecution  for  the  same  offence ;  Reg.  v.  Hoard,  Q.  B.  6  J.  P.  445.  Thus^ 
in  an  information  under  the  Vagrant  Act  against  a  person  for  being  found  in  a 
dwelling-house  for  an  unlawful  purpose,  it  would  not  be  sufficient  to  state  generally 
that  the  defendant  was  there  for  an  urUawfid  purpose,  but  the  particular  purpose 
must  be  set  forth  in  order  that  it  may  appear  on  the  face  of  the  proceedings  whether 
such  purpose  were  unlawful  within  the  meaning  of  the  act.^  In  like  manner,  in  an 
information  against  a  servant  for  misbehaviour,  or  a  master  for  ill-usage,  the  par^ 
tieular  misconduct  or  ill-usage  must  be  described.  When  a  particular  act  consti- 
tutes the  offence,  it  may  be  enough  to  describe  it  in  the  words  of  the  Legislature ; 
but  where  the  Legislature  speaks  in  general  terms,  the  information  must  state  what 
act  in  particular  was  done  by  the  party  offending ;  Per  Buller,  J. ;  R.  v.  James, 
Cald.  453.  K  knowledge  is  mentioned  in  the  statute  as  an  ingredient  of  the  offence, 
then  knowledge  must  be  expressly  alleged,  and  is  not  to  be  inferred,  R.  v.  Jukes, 
8  T.  R.  536.  The  information  need  not  recit«  or  give  the  title  of  a  public  statute 
creating  an  offence,  as  the  justices  are  bound  ex  officiis  to  know  the  public  statutes, 
but  should  conclude  **  contrary  to,"  or  *^  against  the  form  of  the  statute  in  such  case 
made  and  provided"  if  the  offender  be  proceeded  against  under  statute  and  not  at 
common  law.'  A  private  statute,  however,  must  be  expressly  libelled  on.  It  has 
been  held  that  the  insertion  of  the  words  **  contrary  to  the  statute,"  is  not  &tal  to 
an  indictment  at  common  law,  and  that  they  may  be  rejected  as  surplusage ;  R.  v. 
Matthews,  5  T.  R.  162.  The  evidence  can  only  support  the  original  charge  and 
cannot  extend  or  supply  what  is  awanting  in  the  information  ;  R.  v.  Denman ; 
1  Chit.  Rep.  155.  The  day  and  year  of  exhibiting  the  information  must  be  stated, 
in  order  to  show  that  it  is  made  in  time.  In  case  of  the  death  of  the  informer 
before  the  hearing,  the  information  is  at  an  end,  and  cannot  be  proceeded  with  by 
the  personal  representatives. 

Second  Offence, — ^If  it  be  intended  to  proceed  against  the  party  as  for  a  second 
offence,  it  must  be  averred  that  he  has  been  previously  convicted,  and  the  prior 
conviction  must  be  proved  by  legal  evidence. 

Number  and  Gender. — The  singular  number  or  masculine  gender,  in  statutes, 
will  include  several  matters  or  persons,  females,  and  bodies  corporate,  unless  other- 
wise provided,  or  the  context  be  repugnant  to  such  construction ;  7  and  8  Geo.  IV. 
c.  28,  8.  14 ;  13  Vict.  c.  21.     (The  last  is  a  British  statute), 

Coniunction  of  Offences, — Several  offences  of  the  same  kind,  punishable  sum- 
marily, may  be  joined  in  the  same  information,  as  two  or  more  assaults  against 
different  persons  on  different  days  and  at  different  places.  This  course,  however, 
is  unusual  and  unadvisable.  There  is  no  objection  to  the  prosecutor  charging  a 
defendant  in  one  information  with  any  number  of  offences  of  the  same  kind  com- 
mitted against  himself,  or  to  charge  several  distinct  offences,  as  assault  and  wilful 
damage,  or  with  refusing  to  give  his  name  under  the  Game  Act,  and  trespassing 
without  a  game  certificate,  or  keeping  an  alehouse  open  during  divine  service,  and 
permitting  drunkenness.  These  different  offences,  however,  must  not  be  blended 
together,  but  should  be  set  forth  distinctly  with  all  their  accompaniments  of  time, 
place,  and  circumstance.  It  is  more  simple,  and  on  every  account  better,  to  have 
separate  informations  for  distinct  offences.  There  are  no  accessories  in  offences 
punishable  by  summary  conviction,  unless  the  act  of  Parliament  relating  to  the 
offence  is  specially  extended  to  such  an  offender.  All  are  principals  or  nothing-. 
The  Larceny  Act  7  and  8  Geo.  IV.  c.  29,  ss.  61, 62,  and  Malicious  Injuries  Act,  7  and  8 
Geo.  IV.  c.  30,  ss.  26,  31,  therefore  expressly  enact,  that  any  person,  aiding,  abet- 
ting, counselling  or  procuring  the  commission  of  any  offence  punishable  under  those 
acts,  either  as  a  misdemeanour  or  on  summary  conviction,  may  be  dealt  with  as  a 
principal  offender. 

1  This  rule  was  followed  in  the  Scotch  case,  Burns,  21st  Feb.  1850,  No.  25. 
>  See  Scotch  cases  Mo.  31,  32,  and  116. 
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Confundion  of  Offenders. — Several  offenders  may  be  joined  in  the  same  informa- 
tion and  convicted  m  separate  penalties,  if  the  act  complained  of  admit  of  the  par- 
ticipation of  several  persons,  as  trespass,  assault,  damage.  The  same  rule  prevails 
as  to  summary  proceedings  in  this  respect,  as  in  the  case  of  indictments ;  Morgan 
V.  Brown  and  another,  5  L.  J.  (N.  S.)  M.  C.  77.  Each  offender  must  be  named. 
A  conviction  against  **  Messrs  Harrison  and  Co."  was  considered  bad,  though  no 
objection  had  been  taken ;  R.  o.  Harrison,  8  T.  B.  508. 

Joint  Offence, — Where  the  offence  is  joint  and  indivisible,  as,  for  instance,  where 
two  copartners  are  guilty  of  an  offence  against  the  tenour  of  their  license  as  ale- 
houBekeepers,  or  of  exposing  goods  for  sale  on  a  causeway,  contrary  to  a  borough 
bje-law,  or  where  two  persons  were  convicted  under  the  repealed  statute  of  5  Anne 
c  14,  for  using  a  greyhound  to  destroy  game,  the  penalty  is  also  ioint  and  indivisible, 
and  cannot  be  apportioned  among  the  offenders  (R.  v.  Bleasdale,  4  T.  R.  809). 
One  penalty  only  must  therefore  be  imposed  on  all  who  are  convicted,  and  on  pay- 
ment by  one  or  other  of  the  offenders,  all  are  entitled  to  their  discharge ;  Peshall 
V.  Layton,  2  T.  R.  712,  and  R.  v.  Bleasdale,  4  T.  R.  809.  The  prosecutor  may, 
however,  pi^)secute  all  or  any  of  the  parties,  and  the  omission  of  a  particeps  criminie 
cannot,  as  in  cases  of  joint  contracts  in  civil  actions,  be  taken  advantage  of  by  those 
who  are  prosecuted.  Where  proceedings  are  taken  against  two  or  more  persons 
for  an  offence  which  is  joint,  and  by  which  one  penalty  onlv  is  incurred,  and  some 
only  have  been  apprehended  or  summoned  at  the  time  of  the  hearing,  the  hearing 
may  be  adjourned  till  the  others  are  brought  up  (if  those  who  are  present  consent 
to  this  course),  or  if  the  hearing  take  place  and  a  conviction  be  made,  the  absent 
parties  cannot  be  afterwards  convicted.  If,  however,  the  absent  offenders  have 
been  duly  summoned,  they  may,  as  in  other  cases,  be  convicted  in  their  absence 
where  the  act  does  not  prevent  a  proceeding  in  absence,  by  directing  a  warrant  of 
apprehension  to  issue  in  default  of  appearance.  If  the  penalty  be  recoverable  by 
distress  against  offenders  who  are  partners,  the  constable  may  seize  both  the  joint 
and  separate  effects  or  either,  each  partner  being  answerable  for  the  whole,  and  not 
merely  for  a  proportionate  part ;  Abbot  v.  Smith,  2  Wm.  Bla.  947. 

Time. — Time  is  computed  by  calendar  months  for  the  year,  and  by  lunar  months 
where  months  are  mentioned  as  the  rule.  Where  the  time  is  computed  from  the 
time  or  day  of  the  offence  that  day  is  excluded ;  Pellew,  9  B.  and  C.  135.  Where 
goods  are  found  subjecting  the  party  in  possession  to  a  forfeiture,  the  day  when 
found  is  reckoned  the  day  of  incurring  the  forfeiture;  R.  v.  Bass,  5  T.  R.  251, 
If  no  time  be  fixed  by  the  statute  within  which  the  prosecution  should  be  commenced 
the  information  for  a  forfeiture  upon  any  penal  statute  limited  to  the  crown  and  to 
the  informer,  must  be  laid  within  one  year — if  limited  to  the  crown  only,  within  tiuo 
years  after  the  offence  ;  31  Eliz.  c.  6,  s.  5.  But  if  the  whole  penalty  is  given  to 
the  informer,  the  case  is  then  not  within  this  act ;  1  Lord  Rayra.  77,  78.  Some 
statutes  require  previous  notice  and  an  interval  of  time  before  the  information  can 
be  made.  Other  statutes  require  the  conviction  to  be  within  a  limited  time,  in 
which  case  the  laying  of  the  information  is  not  sufficient ;  R.  v.  Bellamy,  1  B.  and  C. 
500.  Even  an  adjournment  at  the  request  of  the  defendant  will  not  validate  a  convic- 
tion if  beyond  the  time,  for  the  magistrate  has  then  no  jurisdiction  to  make  it.  But 
where  the  words  are  **  the  offence  shall  be  prosecuted"  the  laying  of  the  information  is 
sufficient;  R.  v.  Barrett,  1  Salk,  383.     Same  found  in  Scotland,  case  No.  89  supra. 

Summons. — A  summons  must  always  be  granted,  and  served  on  the  party  a  rea- 
sonable time  previous  to  the  hearing,  although  it  may  not  be  required  by  ex- 
press words  in  the  act  of  Parliament  creating  the  offence.  What  is  a  reasonable 
time  will  depend  on  residence  and  otlier  circumstances.  Where  a  precise  term  is 
mentioned  in  the  statute,  that  must  be  precisely  given.  A  conviction  on  default  of 
appearance,  on  a  summons  requiring  to  appear  immediately,  was  held  bad ;  R.  v. 
Mallinson,  2  Burr.  679.  But  an  appearance  without  objection  the  same  day  as  that 
of  the  summons  was  held  to  obviate  any  objection  to  short  notice ;  R.  v.  Johnston, 
1  Strange,  261.  A  mistake  in  the  mention  of  the  day  of  the  week  was  held  to, 
vitiate  a  conviction;  Reg.  v.  Dyer,  1  Salk,  181.  Where  a  form  of  summons  is  given 
in  a  special  act,  the  same  and  no  other  must  be  adopted ;  R.  v.  Croke,  Cowp.  30 ; 
R.  V.  Benn  and  Church,  6  T.  R.  198 ;  R.  v.  Js.  Stafford,  5  N.  and  M.  94. 

Summons  or  Warrant. — On  an  application  for  a  sunmions  or  warrant  under  a  penal 


236  CRIMINAL  PROSECUTION  (England). 

statute,  a  justice  must  refer  to  the  act  of  Parliament,  for  the  purpose  of  seeing  which 
of  these  should  be  granted.  Some  statutes  direct  a  summons  to  be  given ;  others 
direct  a  warrant  te  be  issued  at  once ;  some  statutes  authorize  either  a  summons  or 
warrant,  according  to  the  discretion  of  the  justice ;  whilst  others  direct  a  summons 
to  be  issued  in  the^r^^  instance,  unless  there  be  reason  to  suspect,  from  information 
on  oath,  that  the  party  is  likely  to  abscond.  The  magistrate  must  be  present  when 
the  oath  is  administered  ;  Caudle  v,  Seymour,  1  Ad.  and  E.  (N.S.)  889.  A  justice 
may  be  compelled  by  mandamus  to  receive  an  information,  and  may  be  liable  to  cri- 
minal information  for  improper  refusal ;  R.  v.  Newton,  Strange,  530.  Where  a 
statute  gives  jurisdiction  over  an  offence  amounting  to  a  breach  of  the  peace,  it  im- 
plies power  to  grant  warrant  to  bring  the  party  before  the  magistrate ;  Bane  v. 
Methuen,  2  Bing.  63.  But  it  is  not  so  in  mere  penal  offences,  where  it  is  not  neces- 
sarily incident  to  trial  of  the  offence  to  apprehend  the  accused  in  the  first  instance, 
or  even  after  summons  and  default;  R.  v.  Simpson,  10  Mod.  341.  Where  a  warrant 
is  authorized  at  once,  a  sworn  information  ou*;ht  always  to  precede  the  warrant. 

Service  of  Summons  or  Notice. — The  summons  under  a  penal  act  should  be  served 
personcUfy,  unless  personal  service  be  dispensed  with,  either  by  the  statute  or  by  the 
defendant's  appearance,  and  which  cures  irregularity  in  the  service.  Some  statutes 
sanction  service  at  dwelling-house.  **  Notice  is  the  foundation  of  the  whole  pro- 
ceedings; without  notice  the  justices  huve  no  jurisdiction!"  Rex  v.  Bagshaw,  7  T.  R. 

Indorsing, — A  summons  may  be  served  in  any  other  jurisdiction  than  that  of  the 
justice  granting  it,  without  being  backed  or  indorsed  by  any  justice  in  such  other 
jurisdiction  ;  the  statute  24  Geo.  II.  c.  55,  only  applies  to  warrants. 

Court. — The  place  where  a  magistrate  acts  judicially,  even  should  it  be  his  pri- 
vate residence,  is  a  court,  and  it  is  essential  to  such  a  court  that  it  be  open.  The 
public  have,  therefore,  a  right  to  be  present  to  the  extent  the  place  will  conveniently 
allow,  provided  they  conduct  themselves  becomingly,  and  do  not  interrupt  the  pro- 
ceedings, and  there  be  no  good  rea<;on  for  removing  any  particular  individual,  and 
the  justice  causing  a  party  having  right  to  be  present  to  be  removed,  is  liable  to  an 
action  of  trespass ;  Dabeney  v.  Cooper,  10  B.  and  C.  237.     See  Scotch  case  No.  80. 

Adjournment  for  Defence. — If  the  defendant  denies  the  charge,  and  requires  time 
for  his  defence  and  to  produce  evidence,  it  is  reasonable,  and  the  law  seems  to  re- 
quire, that  the  party  should  be  allowed  a  proper  interval  for  this  purpose ;  R.  v. 
Stone,  1  East.  469.     See  Scotch  cases  No.  37  and  75. 

Hearing. — The  defendant  in  summary  convictions  is  entitled  to  make  his  defence, 
and  to  examine  and  cross-examine  the  witnesses,  and  now  he  may  do  so  by  counsel 
or  attorney;  6  and  7  Will.  IV.  c.  114,  s.  2,  The  defendant's  appearance  cures  any 
irregularity  in  the  service  of  the  summons,  or  the  want  of  one,  except  where  a 
special  form  is  required  by  the  act,  and  has  been  neglected ;  but  if  there  be  anj 
defect  or  informality  in  the  information  (unless  the  defendant  consent  to  waive  the 
objection),  the  case  should  be  dismissed  by  the  justices,  and  the  complainant  will  be 
at  liberty  to  commence  de  novo,  by  laying  a  fresh  information.  The  dismissal  of 
the  previous  information  for  want  of  form  or  technicality,  will  not  be  any  defence, 
or  prevent  a  subsequent  adjudication  upon  the  merits ;  R.  v.  Ridgway,  1  D.  and  R. 
38.  If  it  appear  by  a  conviction  that  the  defendant  has  appeared  and  pleaded,  and 
that  the  merits  have  been  tried,  and  that  the  defendant  has  not  appealed  against 
the  conviction,  or,  if  appealed  against,  that  the  conviction  has  been  confirmed,  such 
conviction  cannot  be  set  aside  or  vacated  in  consequence  of  any  defect  of  form 
whatever  ;  3  Geo.  IV.  c.  23,  s.  3,  R ;  v.  Kingsley,  16  L.  T.  406.  On  the  non- 
appearance of  the  defendant,  the  justices  may  in  all  cases  proceed  ex  partCy  after 
proof  by  oath  of  the  due  service  of  the  summons,  unless  the  statute  under  which 
the  information  is  laid  expressly  orders  the  contrary.  It  is  held  as  matter  of  doubt 
whether  justices  may  issue  a  warrant,  instead  of  proceeding  ex  parte  where  not  so 
directed  oy  the  statute.  Where  the  accused  appears,  the  information  is  read  over 
to  him,  or,  where  there  is  none,  the  charge  as  stated  in  the  summons  or  warrant, 
and  he  is  thereon  desired  to  state  what  he  says  thereto.  His  absence  does  not 
authorize  a  decree  by  default,  unless  expressly  authorized  by  the  statute;  R.  r. 
Simpson,  10  Mod.  381.  Confession  of  the  full  charge  authorizes  a  conviction,  even 
though  the  statute  only  warrants  a  conviction  on  the  oath  of  a  witness  ;  R.  v.  Gage, 
1  Stra.  546.     But  admissions  by  attornies  are  not  allowed;  Reg  v.  Thomhill,  8  C. 
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and  P.  675.  If  the  accused  refuses  to  plead,  the  charge  niUBt  be  proved  in  the  same 
way  as  if  he  had  denied  it ;  R.  v.  Crowther,  1  T.  R.  127.  An  adjournment  is 
eofupetent  and  proper,  if  the  defendent  requires  time  to  prepare  for  his  defence  ;  R. 
V.  Stone,  1  East.  469.  If  the  defendant  do  not  appear,  the  offence  must  be  proved 
m  the  same  manner  in  all  respects  as  if  he  were  present  and  had  denied  the  charge. 

Defence  of  Right. — Where  the  defence  resolves  into  a  claim  of  right  of  property, 
the  sommarj  jurisdiction  of  the  justices  is  arrested.  Even  colour  of  Me  is 
sufficient ;  R.  r.  Hampshire,  3  Doul.  47.  But  a  mere  assertion  and  pretence  of  right 
will  not  suffice ;  R.  v,  Wrottesly.  1  B.  and  Adl.  648.     See  Scotch  case  No.  197. 

WyJtntmee. — It  is  doubted  whether  a  justice  can  compel  the  attendance  of 
witnesses  unless  authorized  by  the  statute,  which  is  generally  done ;  Evans,  12  A. 
and  E.  55. 

Proof — It  is  a  common  practice  when  the  case  is  called  on  for  hearing,  to  order 
the  witnesses  on  both  sides  to  leave  the  court ;  but  if  a  person  who  has  disobeyed 
such  order  by  remaining  in  the  room  should  thereafter  be  offered  in  evidence  by 
either  party,  his  testimony  cannot  be  excluded.  In  Roberts  v.  Garratt,  Wilts  Lent 
Aseizes,  842  (6  J.  P.  154),  which  was  an  action  for  slander,  a  witness  who  con- 
tinned  in  court  after  hearing  the  order  given,  was  called  as  a  witness  and  objected 
to  by  counsel ;  but  Erskine,  J.  held  that  the  party  was  entitled  to  his  evidence,  and 
that  all  the  judge  could  do  was  to  punish  the  witness  by  fine  or  imprisonment  for 
his  contempt.  In  Skelton  v.  Castle,  Taunton  Spring  Assizes,  1837,  the  Court  of 
Exchequer  (6  J.  P.  154)  granted  a  new  trial  on  the  ground  of  Justice  Patteson 
having  rejected  a  witness  under  the  same  circumstances.  There  must  be  clear 
proof  on  oath  or  affirmation  of  the  positive  and  affirmative  facts  constituting  the 
offence  ;  and  where  there  is  a  negative  alleged,  some  general  prima  facie  evidence 
thereof  should  be  produced ;  though,  as  a  general  rule,  notwitnstanding  a  negative 
averment  must  be  made  by  the  prosecutor,  the  affirmative,  if  it  affords  a  justification 
to  the  party  charged,  must  be  proved  by  him  as  a  defence  ;  R.  «.  Neville,  1  B.  and 
Ad.  489.  Re  Van  Boven,  2  B.  629.  Where  Acts  of  Parliament  use  the  terms 
** credible  witness  "  it  has  no  precise  or  legal  meaning,  but  the  justice  must  determine, 
M  a  juror,  how  far  the  witness  is  to  be  believed,  to  justify  a  conviction.  The 
witness,  however,  must  be  competent ;  Windham  v.  Chetwynd,  1  Burr.  The  wit- 
nesses must  be  first  sworn  and  examined  (or  the  affirmation  of  the  privil^ed  classes 
taken),  in  presence  of  the  accused  (where  he  appears),  that  he  may  have  the  oppor- 
tunity of  cross-questioning  them ;  for  the  general  maxim  is,  that  ^  Acts  of  Parlia- 
ment, in  what  they  are  silent,  are  best  expounded  according  to  the  ase  and  reason 
of  the  common  law  ;"  Per  Parker,  C.  J. ;  R.  a  Simpson,  1  Stra.  45.  Justices 
have  power  to  administer  the  oath  to  witnesses  without  authority  in  the  special 
statute.  Where  a  statute  authorizes  a  conviction  on  the  oath  of  one  witness,  this 
ought  not  to  be  the  informer ;  R.  v.  Stone,  2  L.  Raym.  154,  5.  The  mention  of 
one  witness  permits  more  than  one :  "  It  is  the  duty  of  the  justice,  as  well  as  for 
his  own  protection,  that  he  should  take  down  with  great  care  the  examination,  or 
the  material  part  of  the  examination,  of  the  witnesses,  and  also  the  cross-examina- 
tion, formaUy  in  writing,  in  the  exact  natural  language  and  peculiar  expressions 
used  by  the  witnesses.  Mere  memoranda,  or  such  minutes  as  may  satisfy  the 
justice  at  the  moment,  are  not  sufficient ;  for,  unless  in  cases  where  the  form  of  the 
conviction  is  given  by  the  statute,  and  does  not  require  it,  the  magistrate  is  bound, 
since  the  3  Geo.  IV.  c.  23,  which  gives  a  general  form  of  conviction,  to  set  out  the 
evidence  on  the  record  of  the  conviction  as  nearly  as  possible  in  the  words  used  by 
the  witnesses ;  and  if  he  neglects  so  to  do,  a  mandamus  lies  to  compel  him ;"  R.  v. 
Wainfbrd,  5  D.  and  R.  489.  Any  voluntary  confession  made  at  any  time,  or  place, 
or  to  any  person  is  good  evidence  against  the  accused  ;  Lamb's  case,  2  Leach,  552. 
But  such  confession  must  be  perfectly  firee  and  voluntary  without  any  threat,  pro- 
mise, or  inducement  whatever;  Rex.  v.  Thomson,  1  Leach,  291.  The  whole 
confession  must  be  taken  together ;  4  Taunt.  245.  Confessions  do  not  implicate 
accompUces,  even  though  made  in  their  presence  and  they  do  not  deny  them ;  R.  v. 
Swinnerton,  I  C.  and  M.  593.  But  the  dying  declaration  of  an  accomplice  was 
admitted  against  a  principal ;  I  East.  P.  C.  354. 

Adjournment  for  Hearing. — The  case  mav  be  adjourned  by  the  justices  at  the 
request  of  either  party,  on  sufficient  cause  shown.    If  the  defendant  is  in  custody 
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in  a  case  of  siunmary  conviction,  it  cannot  be  adjourned  without  his  consent; 
and  in  such  cases  it  is  the  practice  to  allow  him  to  go  at  large  either  on  his  indivi- 
dual promise  or  recognisance  to  appear,  or  on  his  finding  bail. '  Although  it  has 
become  customary  for  magistrates  to  take  the  recognisance  of  parties  to  appear  at 
petty  sessions  and  answer  a  complaint  at  a  future  day,  the  validity  of  such  a  recog- 
nisance has  been  questioned — the  power  of  taking  bail  previously  to  commitment 
not  having  been  granted  by  any  general  statute,  or  sanctioned  by  the  decision  of  any 
of  the  superior  courts. 

Justices  who  Hear  and  Determine, — In  all  cases  where  tu)o  or  more  justices  are 
empowered  to  hear  and  determine,  any  two  justices  of  the  same  jurisdiction  may 
convict,  and  it  is  not  necessary  that  the  justice  who  received  the  original  informa- 
tion should  be  one  of  such  convicting  justices.  But  in  respect  to  those  statutes 
under  which  one  justice  is  competent  to  convict,  it  should  be  observed  that  it  has 
been  held  where  an  act  (as  the  Game  Certificate  Act  62  Geo.  III.  c.  93)  directed 
a  justice  to  summon  the  party  to  appear  *<  before  him,"  the  conviction  must  be  by 
the  same  justice  who  granted  the  summons, — the  court  observing  at  the  same  time, 
that  in  general  when  no  provision  was  made  to  the  contrary,  the  original  information 
or  complaint  may  be  made  to  one  justice,  and  another  ma^  hear  and  determine ; 
Jones  V.  Gurdon,  11  Law  J.  (N.  S.)  M.  C.  45.  This  decision  applies  expressly 
to  the  Turnpike  Road  Acts  of  3  Geo.  IV.  c.  126,  and  4  Geo.  IV.  c.  95,  the  justice 
being  directed  to  "  summon  the  party  complained  against  before  him"  (4  Geo.  TV. 
c.  95,  s.  83^,  to  the  Hawker's  Act  50  Geo.  III.  c.  41,  where  the  justice  is  em- 
powered by  nis  warrant  to  cause  the  offender  **  to  be  brought  before  him"  (s.  25,) 
and  to  the  Apprentices  and  Masters  and  Servants  Act  of  4  Geo.  IV.  c.  34,  where 
the  justice  is  authorized  to  issue  his  warrant,  and  to  examine  into  the  nature  of 
the  complaint ;  and  if  it  shall  appear  to  *'  such  justice"  that  the  offender  is  guilty, 
to  commit  him  to  prison.^  If  the  statute  authorizes  one  justice  to  convict,  it  is  a 
good  conviction  before  tufo  or  more  justices ;  but  where  two  or  more  are  required, 
a  conviction  by  one  justice  is  bad. 

Adjudication  or  Judgment, — The  judgment  is  according  to  the  opinion  of  the 
majority  of  the  justices  present  at  the  hearing.  The  chairman  may,  of  course,  vote 
witn  the  other  magistrates,  but  in  case  of  equality  he  has  no  double  or  casting  vote. 
The  judgment  is  usually  pronounced  immediately  after  the  case  has  been  heard ; 
but  if  the  question  require  further  deliberation,  as  involving  any  difficult  points  of 
law,  it  may  be  desirable  to  defer  the  decision  to  a  future  day ;  but  if  the  defendant 
be  in  custody  for  an  offence  punishable  by  summary  conviction,  it  is  doubtful 
whether  he  can  be  detained  under  the  warrant,  or  committed  to  prison  until  judg- 
ment be  delivered.  In  summary  proceedings  before  a  justice  of  the  peace  he  is 
substituted  for  a  jury  as  far  as  relates  to  the  conviction,  that  is,  to  the  finding  of  the 
party  guilty  or  not  guilty.  He  should  judge,  therefore,  of  the  guilt  or  innocence  of 
the  defendant  from  the  evidence  in  the  same  manner  as  if  he  were  upon  a  jury.  If 
the  evidence  be  such  as  to  leave  no  reasonable  doubt  upon  his  mind  of  the  guilt  of 
the  defendant  he  should  convict  him,  if  otherwise  he  should  acquit  him ;  R.  v. 
Reason,  6  T.  R.  375.  If  any  reasonable  doubt  exist  in  the  mind  of  the  map^strate, 
the  party  charged  is  entitled  to  the  benefit  of  that  doubt.  Such  cases  it  is  to  be 
recollected  differ  very  materially  indeed  from  those  where  mere  civil  rights  are 
concerned,  and  where  the  mere  preponderance  of  evidence  may  be  sufficient  to 
decide  the  question ;  2  Starkie  on  Evidence,  414.  It  is  sufficient  to  support  a  con- 
viction where  there  is  such  evidence  as  by  a  judge  would  be  left  to  a  jury,  and 
though  there  be  prima  fade  evidence  to  convict  on  the  face  of  the  proceeding,  and 
where  a  justice  has  acquitted,  the  Court  of  Queen's  Bench  will  not  interfere  with  the 
conclusion  drawn  by  the  justice,  since  no  other  court  can  judge  of  the  credit  due  to 
the  witnesses ;  R.  «.  Rid|;way,  5  B.  and  Aid.  527.  The  magistrate  need  not  fix  the 
penalty  at  the  time  of  giving  judgment,  but  before  the  conviction  is  drawn  out ; 
Reg.  V,  Layton,  1  Salk,  352.  A  defendant  may  be  convicted  of  several  penalties, 
but  care  must  be  taken  to  keep  them  distinct.  Where  several  acts  form  only  one 
aggregate  offence,  one  penalty  only  is  incurred.  Where  the  penalty  is  imposed  on 
**  any  person  or  persons  "  doing  an  act,  one  penalty  only  is  aue  irom  parties  doing 

*  The  reverse  has  been  foand  in  the  Scotch  court,  2l8t  Nov.  1836;  White  No.  100;  and 
9th  March  1846,  Clark,  No.  76,  tupra. 
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the  act  together.  Where  each  party  is  liable  in  separate  penalties,  the  conviction 
Diuat  be  distinct,  and  not  joint,  so  as  to  prevent  the  one  being  made  liable  for  the 
other.  The  mitigation  of  penalties  is  not,  of  course,  but  depends  on  the  power 
given  to  the  magistrate.  Where  the  statute  gives  to  him  a  discretionary  power  of 
modification,  the  supreme  court  will  not  inteifere ;  Thomson,  6  D.  and  R.  29.  A 
judgment  for  too  small  a  penalty  is  as  bad  as  one  for  too  large,  both  being  against 
the  statute ;  R.  v.  Salomans,  1  T.  R.  252.  The  magistrate  must  state  the  miti* 
gation  in  the  conviction,  first  finding  the  defendant  liable  in  the  full  amount  of  the 
penalty,  and  then  exercising  his  power  of  modification,  otherwise  it  would  not 
appear  he  had  exercised  his  authority  in  both  points,  according  to  the  statute. '  The 
penalty  may  be  directed  to  go  as  the  law  directs  ;  t»  Re  Boothro^d,  15  M.  and  W. 
1.  But  if  it  is  directed  to  be  paid  to  a  wrong  party,  the  conviction  is  bad ;  Chad- 
dock,  5  C.  B.  645. 

CoBts. — Where  coats  are  not  expressly  given  by  the  statute,  the  power  of  the 
justices  to  award  them  depends  on  the  statute  18  Geo.  III.  c.  19.    The  justices  may 
dismiss  a  case,  directing  each  party  to  pay  their  own  costs,  but  they  cannot  awara 
costs  under  the  statute  unless  the  subject-matter  be  actually  entered  into  and  abju- 
dicated upon  ;  R.  v,  JJ.  Kent,  9  B.  and  C.  283  ;  R.  v.  Cawston,  4  D.  and  R.  133. 
It  is  not  a  fatal  defect  in  a  conviction  that  it  does  not  award  costs,  though  the  act 
expressly  mentions  costs ;  R.  v.  Pringle,  6  J.  P.  249.    But  if  awarded  they  must  be 
stated,  and  a  conviction  to  pay  **  reasonable  costs  "  is  bad,  R.  v,  Symonds,  1  East.  189. 
Conviction.—  The  conviction  is  a  formal  record  of  the  sentence  of  the  justices,  and 
should  be  prepared  by  the  clerk  on  parchment,  signed  by  the  convicting  justice  or 
justices,  must  be  dated  and  returned  to  the  next  quarter-sessions  to  be  filed  amongst 
the  records  of  the  place.    A  form  of  conviction  is  given  bv  most  statutes,  but  where 
this  is  not  the  case,  it  is  drawn  up  in  the  form  prescribed  by  3  Geo.  IV.  c.  23,  s.  1. 
Where  there  has  been  a  written  information,  tne  conviction  should  say  so  ;  R.  v. 
Willis,  Bosc.  16.     A  copy  of  conviction  must  be  nven  to  the  defendant  on  applica- 
tion ;  Rex  9.  Medlam,  3  Burr,  320.     If  it  shomd  be  found  that  a  conmction  is 
defective  and  informal,  a  fresh  conviction  may  be  signed  and  filed  at  the  sessions  at 
any  time  previously  to  the  first  being  quashed,  or  declared  invalid  by  an^f  proceeding, 
although  the  first  had  been  returned  to  the  sessions ;  but  where  a  justice  makes  an 
order  and  delivers  it,  he  cannot  afterwards  draw  up  another  in  a  more  formal  shape^ 
a  conviction  being  the  record  of  a  judgment,  and  not  existing  until  it  is  made  up ; 
but  an  order,  being  a  direction  to  the  party,  is  complete  as  soon  as  it  is  drawn  up 
and  delivered  ;  Rex  v.  JJ.  Cheshire,  5  B.  and  Ad.  439.     Words  and  matters  of 
form  must  be  as  strictly  observed  in  informations  and  convictions  as  in  indictments. 
(Pain's  case,  5  B.  and  G.  251).     The  precise  offence  must  be  set  forth  in  the  infor- 
mation and  conviction,  and  must  be  stated  with  certainty — directly  and  positivelTy 
and  not  left  to  be  inferred.    "  The  general  rule  as  to  convictions  is,  that  tne  specdne 
fifict  which  forms  the  pound  of  forieiture  should  be  stated,  in  order  that  the  court 
may  see  that  the  penalty  has  been  properly  imposed,  and  be  quite  sure  that  the  con- 
victing justice  has  not  mistaken  the  law ;"  Per  C.  J.  Abbot,  in  Smith,  3  Doul  and 
Ry.  460.     Again,  with  reference  to  any  material  omission  in  the  charge  contained 
in  the  information,  it  is  thus  laid  down  by  Justice  Holrovd,  in  R.  v,  Denman  (1  Chit. 
Rep.  155),  **  It  is  a  rule  with  respect  to  summary  proceedings  before  justices  in  penal 
statutes,  that  after  a  conviction  nothing  can  be  intended  so  as  to  get  rid  of  any  defect 
in  point  of  form.    Every  thing  necessary  to  support  the  conviction  must  appear  on 
the  face  of  the  proceedings,  and  must  be  established  by  regular  proof,  or  by  the 
admission  of  the  party  of  that  which  is  proved."    **  The  general  requisites  of  a  con- 
viction are,  that  it  should  be  precise  and  certain^  and  show  that  the  convicting 
magistrate  has  power  to  convict—that  the  requisite  proceedings  preliminary  to  the 
conviction  have  been  duly  taken — and  that  the  defendant  has  oeen  guilty  of  the 
offence  charged  upon  him.     It  is  not  necessary  that  the  conviction  should  be  drawn 
up  in  any  precise  form,  but  the  matters  must  appear  with  reasonable  certainty ; " 
Per  Baron  Vaughan,  2  C.  and  M.  203.     '^  With  respect  to  the  construction  of  con- 
victions, it  was  formerly  more  strict,  for  the  courts  were  more  inclined  against  this 
summary  mode  of  procedure  than  at  present.     The  slis^htest  innovation  upon  the 
boasted  right  of  trial  by  jury  was  most  narrowly  watched.     Experience,  however^ 
has  taught  us  that  thef  due  exercise  of  the  summary  powers  vested  injustices  of  the 
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peace  are  of  very  considerable  advantage  to  the  country.  Convictions  now  receive 
every  support  from  the  courts  of  law  which  can  be  given  consistently  with  the  im- 
moveable principles  of  certainty ;  and,  provided  there  be  a  reasonable  degree  of 
certainty,  tne  courts  will  not  be  astute  in  discovering  defects.  It  is  certainly  reason- 
able that  these  convictions  should  be  construed  with  strictness,  because  they  are 
against  the  common  law,  and  must  be  taken  to  be  true  against  the  defendant.  But 
provided  it  appears  with  sufficient  certainty  on  the  face  of  the  conviction  that  the 
authority  given  to  the  justice  has  been  strictly  pursued  according  to  the  letter  of  the 
act  by  which  it  was  created — that  the  justice  has  jurisdiction  in  the  case — and  that 
rules  similar  to  those  adopted  by  the  common  law  in  criminal  prosecutions  have  been 
adopted,  it  will  suffice.  If  the  sense  be  clear,  nice  exceptions  ought  not  to  be 
regarded.  Bilt  though  in  construing  a  conviction,  nothing  will  be  intended  against 
it,  on  the  other  hand,  nothing  will  be  intended  in  its  favour  */'  Per  Lord  Ellen  borough, 
in  R.  V.  Hazell,  13  East.  141  {Bum's  Justice,  Chitty's  edition,  p.  987).  All  words 
which  are  useless  may  be  struck  out  as  surplusage,  if  enough  remain  to  support  the 
judgment ;  but  a  judgment  being  an  entire  act,  an  essential  part,  cannot  be  held  bad 
and  the  rest  good.  An  error  as  to  the  direction,  the  payment,  or  distribution  of 
the  penalty,  renders  the  conviction  bad,  but  not  so  if  it  merely  directs  it  to  be 
apphed  *<  as  the  statute  or  law  directs;"  Chaddock,  6  G.  B.  645.  A  defendant  may 
be  convicted  in  the  same  conviction  in  several  penalties  for  several  offences  ;  R.  v. 
Swallow,  8  T.  R.  284.  Where  a  statute  gives  a  form  of  conviction,  it  must  be  pre^ 
dselv  followed  ;  but  if  all  that  is  required  is  inserted,  other  particulars  not  essential 
will  be  treated  as  surplusage,  and  will  not  vitiate  the  conviction ;  Massey,  12  East. 
67.  The  general  form  of  conviction  is  contained  in  the  Act  8  Geo.  IV.  c.  28  (1822), 
intituled,  **  An  Act  to  facilitate  summary  proceedings  before  Justices  of  the  Peace 
and  others.''  This  short  act  ik  unfortunately  declared  not  to  extend  to  Scotland.  It 
gives  a  general  form  of  conviction  applicable  to  all  cases  where  no  particular  form  is 
provided  by  special  statutes.  It  enacts  that  where  two  or  more  justices  are  em- 
powered to  hear  and  determine  a  complaint,  one  may  receive  the  information  or 
complaint,  and  issue  the  summons  or  warrant.  The  statute  concludes  with  this 
important  enactment :  ^  That  in  all  cases  where  it  appears  by  the  conviction  that  the 
derendant  has  appeared  and  pleaded,  and  the  merits  have  been  tried,  and  that  the 
defendant  has  not  appealed  against  the  said  conviction,  where  an  appeal  is  allowed, 
or,  a  appealed  against,  the  conviction  has  been  affirmed,  such  conviction  shall  not 
afterwaras  be  set  aside  or  vacated  in  consequence  of  any  defect  or  form  whatever ; 
but  the  construction  shall  be  such  a  free  and  liberal  construction  as  will  be  agreeable 
to  the  justice  of  the  case." 

Commitment. — ^Unless  time  be  allowed  to  the  defendant,  the  commitment  or 
distress  warrant  should  be  forthwith  made  out  for  carrying  into  effect  the  decision  of 
the  justices.  The  commitment  should  be  under  the  hand  and  seal^  of  the  justice, 
but  ne  may  give  a  verbal  order  of  detainer  until  it  is  made  out.  Oft«  justice  may 
commit,  although  the  conviction  may  require  two  justices  ;  and  it  is  imnuU^rial 
whether  the  justice  who  makes  the  commitment  be  one  of  the  justices  before  whom 
the  conviction  was  made  ;  3  Geo.  IV.  c.  23,  s.  2.  If  the  offender  be  ordered  to  be 
imprisoned,  a  commitment  is  delivered  to  the  constable,  who  will  leave  it,  together 
wiUi  the  defenduit,  at  the  prison.  If  a  penalty  be  imposed,  and  in  default  of  pay- 
ment imprisonment  is  awarded,  a  commitment  will  be  made  out  as  in  the  former  case, 
reciting  the  fiict  of  non-payment ;  but  if  the  statute  direct  the  penalty  to  be  levied 
by  distress,  with  a  power  of  imprisonment  for  want  ^f  sufficient  distress,  then  a 
distress-warrant  must  be  first  made  out,  uhless  the  offender  at  once  confess  that  he 
has  not  sufficient  goods ;  in  which  case  he  may  be  committed  to  prison  as  if  a  warrant 
had  been  returned  nulla  bona.  See  Distress:  The  omission  of  the  date  of  the  warrant 
of  commitment  is  fatal;  re  Fletcher,  13  L.  J.  (N.  S.)  M.  C.  16.  If  the  warrant  of 
commitment  be  defective  or  informal,  it  cannot  be  withdrawn  or  altered ;  but  a  valid 
warrant  may  be  lodged,  which  will  justify  the  gaoler  in  detaining  the  prisoner ;  R. 
V.  Gordon,  1  B.  and  A.  572 ;  and  re  Walker  and  others,  1  Ver.  R.  (M.  C.)  15. 

Appeal, — ^No  appeal  lies  against  a  summary  conviction,  order,  or  adjudication, 
miless  expressly  given  by  the  statute  under  which  the  proceeding  takes  place ;  R. 
9.  Hanson;  4  B.  and  Aid.  521.     An  equitable  c6nstruction  will  not  give  the  right 

>  Seal  not  necessary  in  Scotland— case  No.  hb^  tupra. 
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of  appeal  to  cases  not  distinctly  enumerated  ;  neither  is  the  right  of  appeal  to  be 
taken  awaj  bj  inference.     Appeals  are  sometimes  expressly  excluded  by  statute. 
Where  the  right  is  given  to  a  party  aggrieved,  it  is  only  to  one  directly  and  not  am- 
sequentially  aggrieved ;  R.  v.  Justices  of  Middlesex ;  3  B.  and  Adol.  938.     Some 
statutes  require  the  justices  to  make  known  to  the  convicted  party  his  right  of  appeal ; 
but  otherwise  the  party  is  bound  to  know  the  law.     Where  the  statute  provides  an 
appeal  to  the  next  quarter-sessions,  and  adds,  **  And  such  sessions  shall  near  and  de- 
termine the  matter  of  such  appeal,"  there  is  no  power  of  adjournment ;"  R.  v.  Bel- 
ton,  11  Q.  B.  387.     In  quarter-sessions  both  parties  are  at  liberty  to  examine 
competent  witnesses,  whether  or  not  they  were  previously  examined,  unless  the 
special  statute  declares  that  on  appeal  the  same  and  no  other  witnesses  shall  be  re- 
examined.    The  justices  who  made  an  order  appealed  against,  have  no  vote  in 
quarter-sessions.     The  chairman  of  quarter-sessions  has  no  casting  vote.     In  case  of 
an  equality,  the  remedy  is  an  adjournment  and  a  new  quorum  of  justices.     Appeals 
to  quarter-sessions  are  regulated  by  12  and  13  Vict.  c.  45  (Baines's  Act).     Sunday 
is  excluded  where  notice  of  twenty- four  hours  is  required,  R.  v.  Justices  of  Middlesex ; 
17  L.  J.  111.     The  Queen's  Bench  has  no  jurisdiction  to  review  the  judgment  on 
the  merits,  except  on  a  case  sent  up  for  its  consideration.     Even  the  refusal  to  hear 
evidence  will  not  authorize  the  supreme  court  to  interfere.     Per  Justice  Bayley — 
**  The  justices  entered  into  consideration  of  this  appeal ;  and,  after  having  heard  it» 
they  have  decided  that  the  respondents  ought  not  to  be  allowed  to  call  witnesses  in 
reply.     It  is  possible  that  in  that  decision  they  may  have  been  wrong ;  but  it  seems 
to  me  that  we  are  not  at  liberty  to  enter  into  that  question.     If  we  were  to  do  so, 
we  would  constitute  this  coiurt  a  court  of  appeal  from  the  quarter-sessions,  and  we 
would  have  applications  continually  made  to  us  to  overturn  their  decisions  on  the 
ground  of  the  improper  rejection  or  reception  of  evidence;"  R.  v.  Inhabitants  of 
Frieston,  6  B.  and  Adol.  697.     The  Court  of  Queen's  Bench  will  not  interfere  with 
the  established  practice  of  the  sessions,  unless  it  appears  to  be  manifestly  wrong  or 
unjust ;  R.  9.  Justices  of  Essex,  2  Chit.  385.     But  the  court  will  interfere  if  the 
sessions  depart  from  their  usual  practice  ;  R.  v.  Justices  of  Wilts,  4  Man.  and  R. 
401.     A  writ  of  certiorari  is  granted  only  where  there  is  defect  on  the  face  of  the 
proceedings ;  but  the  defect  must  be  apparent.     Nor  m\\  it  be  granted,  if  on  the 
fEice  of  the  conviction  or  order  it  appears  that  the  magistrates  had  jurisdiction,  and 
that  they  duly  exercised  it.     The  court  will  not  enter  into  any  examination  of  the 
&cts  or  reasons  upon  which  the  conviction  or  order  was  made,  provided  the  justices 
had  jurisdiction  to  make  it.     If  the  justices  exceed  their  jurisdiction,  the  court  will 
grant  the  writ,  in  order  that  the  conviction  might  be  quashed,  even  though  no  objec- 
tion were  made  to  the  want  of  jurisdiction  below.     In  general,  a  mere  informality 
in  a  conviction  or  order,  having  no  reference  to  the  merits  of  the  case,  ought  not  of 
itself  to  be  an  inducement  for  removing  it ;  but  that  inducement  ought  to  be  of  some 
substantial  defect  in  the  justice  and  legality  of  the  proceeding  itself.     The  right  of 
appeal  to  the  supreme  courts  is  now  entirely  abolished  by  11  and  12  Vict.  c.  31,  and 
12  and  13  Vict.  c.  45,  s.  9.     Burnt'  Justice,  Chitty^s  edition,  p.  668-9. 

CRIMINAL  CONVERSATION  {crim.  con.)  Criminal  intercourse  founded  on 
in  actions  of  divorce,  and  in  England  giving  the  name  to  the  action  of  damages  by 
the  husband  against  the  paramour.  A  verdict  for  the  husband  in  such  an  action  is 
essential  to  his  application  for  a  bill  of  divorce  in  the  House  of  Lords. 

CRO — A  term  to  be  found  in  Scotch  acts  of  parliament,  signifying  the  amount 
paid  as  assythment  in  cases  of  slaughter.     Skene. 

CROP.  The  crop  of  each  year  is  liable  for  the  rent  thereof,  and  to  be  seques- 
trated by  the  landlord,  but  for  no  other  year's  rent,  as  a  preference  to  the  landlord 
over  common  creditors,  and  even  in  a  question  with  the  tenant  alone.  Per  Lord 
Balgray — '*  The  right  to  sequestrate  is  co-extensive  with  the  right  of  hypothec ;  and 
sequestration,  being  an  extraordinary  remedy,  cannot  be  extended.  The  effect  of 
rigidly  adhering  to  the  law  is  not  m  favour  of  tenants,  because  the  landlord  will 
likely  be  induced  to  sequestrate  each  crop  the  moment  it  is  in  the  ground  for  the 
rent  of  the  year  then  current.  But  be  that  as  it  may,  the  tenant  is  entitled  to 
claim  the  benefit  of  the  law,  and  the  principle  is  clear ;  6th  Feb.  1830,  Home, 
Hunter  on  Landlord  and  Tenant,  p.  693. 

CROPPING  is  generally  settled  by  leases,  and  where  not,  is  regulated  by  the 
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Yules  of  good  husbaDdry  applicable  to  the  district,  and  not  merely  b^  the  practice  of 
an  estate;  23d  June  1829,  Allan.  The  clause  is  fortified  by  an  obligation  for  penal 
rent  for  the  portion  miscropped ;  and,  Ist,  it  is  held  rent,  and  not  damage,  and  is 
therefore  exigible,  though  the  actual  damage  be  less  in  amount ;  1777>  Pollock, 
Mor.  App.  ;  and,  2df  the  tenant  cannot  insist  on  miscropping  upon  payment  of  the 
penal  rent,  but  may  be  restrained  by  interdict,  unless  an  option  or  power  is  expressly 
given  to  him.  Per  Lord  President — **  Here  is  an  obligation,  simple  and  unqualified, 
binding  the  tenant  to  follow  a  particular  plan  of  cultivation.  This  is  the  primary 
and  fundamental  object  of  this  clause  in  the  lease  ;  and  there  is  nothing  in  the 
terms  of  it  that  can  authorize  the  tenant  to  get  free  of  the  obligation  of  direct  im- 
plement. The  payment  of  the  additional  rent  never  can  discharge  the  obligation. 
It  is  only  the  consequence  that  must  follow  if  a  contravention  shall  be  eflTected  with- 
out the  landlord's  knowledge;''  13th  Dec.  1811,  M'Kenzie,  Hunter  on  Landlord 
and  Tenant, 

CROWN  DEBTS  are  preferable  over  moveables  so  long  as  the  property  is  with 
the  debtor,  but  in  heritage  the  preference  is  decided  on  the  same  principles  that  rule 
common  debts.  Such  debts  are  preferable  over  the  landlord,  if  claimed  judicially 
before  the  sale  under  the  landlord's  warrant  be  completed  ;  13th  June  1792,  Ogilvy. 
A  discharge  under  the  Bankrupt  Statutes  is  inoperative  against  the  crown,  nor  does 
the  sanctuary  afford  a  refuge  against  personal  execution  for  crown  debts.  The  con- 
firmation of  the  trustee  under  the  former  act,  and  the  issuing  of  the  sequestration 
under  the  present  statute  (2  and  3  Vict.  c.  41),  seems  to  cut  out  the  crown  from  a 
preference,  if  the  attachment  by  writ  of  extent  be  not  sooner  made ;  2  Bell's 
Com.  34. 

CROWN  AGENT  under  the  Lord  Advocate  and  his  deputes  has  the  agency  of 
criminal  causes,  and  the  tenure  of  his  ofiice  depends  on  that  of  the  Lord  Advocate, 
or  rather  of  the  ministry  for  the  time. 

CROWN  LANDS,  or  annexed  property  of  the  crown,  are  under  the  administra- 
tion of  the  Court  of  Exchequer,  and  may  be  let  on  leases  of  nineteen  years ;  1455, 
c.  41  ;  25  Geo.  II.  c.  41.  The  administration  of  the  crown  lands  is  now  vested 
in  the  Commissioners  of  Woods  and  Forests  by  5  and  6  Will.  IV.  c.  58. 

CROWN  PLEAS  are — Murder,  robbery,  rape,  and  wilful  fire-raising,  which  can 
be  tried  only  by  the  justiciary.  The  sheriff  anciently  had  jurisdiction  in  murder, 
where  the  criminal  was  taken  in  the  act,  or  red-hand;  2  Hume,  59-63. 

CRUELTY  TO  ANIMALS.  Bv  the  statutes  1581,  c.  110,  and  1587,  c.  83,  the 
killing,  goring,  or  houghing  of  oxen,  horses,  or  other  cattle,  in  time  of  spring  or  har- 
vest labour,  "  in  despite  against  neighbours,"  was  made  punishable  with  death. 
Three  persons  had  sentence  of  death  for  killing  sheep,  20th  Feb.  1616.  These 
statutes  applied  only  to  cases  where  the  malice  was  against  the  owner,  and  not  of 
sudden  anger  to  the  animals  themselves.  Such  was  also  decided  to  be  the  law  in 
England,  under  the  Statute  9  Geo.  I.  c.  22.  At  common  law  the  destruction  or  injury 
of  cattle,  dogs,  sheep,  and  other  animals,  falls  under  the  offence  of  "  maliciaus  mis- 
chief/*  Baron  Hume  mentions  a  case  where  a  party  was  convicted  of  throwing 
poisoned  dough  into  her  neighbour's  yard  to  poison  fowls,  by  which  some  of  them 
died ;  1  Hume,  124.  The  slaughtering  of  a  horse,  the  property  of  another,  was  held 
malicious  mischief;  April  1827,  Wilson,  1  Alison,  450.  So  also  the  affixing  a  stob 
with  iron  nails  to  the  tail  of  a  pony,  by  which  it  was  wounded;  September  1826, 
Clark,  Ibid.  Likewise,  cutting  the  throats  of  four  sheep  was  punished  with  twelve 
mouths'  imprisonment ;  1823,  Burton,  Ibid.  In  England,  it  is  no  offence  at  common 
law  to  maim  a  horse  ;  R.  v.  Ranger,  2  East's  P.  C.  1074.  But  this  was  remedied 
by  the  Act  7  and  8  Geo.  IV.  c.  30,  amended,  so  far  as  relates  to  the  punishment,  by  7 
Wm.  IV,  and  1  Vict.  c.  90.  Many  statutes  were  passed  in  England  to  prevent 
cruelty  to  animals,  and  the  last  consolidated  act  is  12  and  13  Vict.  c.  92  (1849). 
The  first  general  statute  applicable  to  Scotland  is  the  recent  act,  13  Vict.  c.  92, 
intituled  <*  An  Act  for  the  more  effectual  Prevention  of  Cruelty  to  Animals  in  Soot- 
land  "  (1850),  and  which  is  in  the  following  terms : — 

Whereas  it  is  expedient  to  prevent  wanton  cruelty  in  the  treatment  of 
horses,  cattle,  and  other  domestic  animals  in  Scotland :  Be  it  therefore 
enacted  by  tlie  Queen's  most  Excellent  Majesty,  etc. 
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I.  [Penalty  for  iU-treatrng^  over-drimngy  etc.,  animala,']  That  any  person 
who  shall,  from  and  after  the  passing  of  this  act,  cruelly  beat,  ill-treat,  over- 
drive, abuse,  or  torture,  or  cause  or  procure  to  be  cruelly  beaten,  ill-treated, 
over-driven,  abused,  or  tortured,  any  animal,  shall  be  guilty  of  an  offenoe* 
and  shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  five 
pounds.^ 

II.  [Penalty  on  persons  keeping  places  for  bull-baitingj  dog-fghimg^  eft?.] 
That  every  person  who  shall  keep  or  use  or  act  jn  the  management  of  any 
place  for  the  purpose  of  fighting  or  baiting  any  bull,  bear,  badger,  dog,  cock, 
or  other  kind  of  animal,  whether  of  domestic  or  wild  nature,  or  shall  permit 
or  suffer  any  place  to  be  so  used,  shall  be  guilty  of  an  offence,  and  every 
such  offender  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every 
day  he  shall  so  keep  or  use  or  act  in  the  management  of  any  such  place,  or 
permit  or  suffer  any  place  to  be  used  as  aforesaid :  Provided  always,  that 

'every  person  who  shall  receive  money  for  the  admission  of  any  other  person 
to  any  place  kept  or  used  for  any  of  the  purposes  aforesaid  shall  be  deemed 
to  be  the  keeper  thereof;  and  every  person  who  shall  in  any  manner  encour- 
age, aid,  or  assist,  at  the  fighting  or  baiting  of  any  bull,  bear,  badger,  dog, 
cock,  or  other  animal  as  aforesaid,  shall  be  guilty  of  an  offence,  and  be  liable 
for  every  such  offence  to  a  penalty  not  exceeding  five  pounds.  (See  Cock 
Fights.) 

III.  [Keepers  of  slaughter-houses  for  killing  horses  to  he  licensed.']  That  no 
person  shall  keep  or  use  any  house  or  place  for  the  purpose  of  slaughtering 
or  killing  any  horse  or  other  animal  (which  shall  not  be  intended  for  bat- 
chers' meat)  without  first  taking  out  a  license  for  that  purpose,  which  license 
every  sheriff  within  his  own  county  is  hereby  authorized  to  grant,  upon  be- 
ing satisfied  that  the  person  applying  for  such  license  is  a  proper  person  for 
keeping  such  house  or  place,  and  upon  payment  of  a  sum  not  exceeding  five 
shillings  to  the  sheriff-clerk  for  making  out  and  recording  such  license ;  and 
a  copy  of  such  license  shall  be  recorded  in  the  sheriff-clerk's  books ;  and 
any  person  shall  at  all  reasonable  hours  be  entitled  to  inspect  such  books, 
and  to  make  any  extract  relating  to  such  license  therefrom,  upon  payment 
to  the  sheriff-clerk  of  sixpence  for  such  inspection  and  extract ;  and  every 
person  so  licensed  shall  cause  to  be  painted  in  large  legible  characters 
on  a  board  to  be  afiixed  over  the  gate  or  door  of  such  house  or  place  his  or 
her  name,  with  the  words  ''  Licensed  for  slaughtering  horses,  pursuant 
to  an  act  passed  in  the  session  of  Parliament  holden  in  the  thirteenth 
and  fourteenth  years  of  the  reign  of  Her  Majesty  Queen  Victoria ;"  and 
any  person  failing  so  to  do  shall  be  guilty  of  an  offence,  and  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for  such  offence,  and  a  further 
penalty  of  five  pounds  for  every  day  daring  which  such  board  shall  not  be 
so  affixed.' 

IV.  [Description  ofcatde  received  for  slaughtering  to  he  entered  in  a  hook.'\ 
That  every  person  keeping  or  using  or  having  the  management  of  any  place 
for  slaughtering  horses  or  other  cattle  (not  intended  for  butchers'  meat)  shall, 
at  the  time  of  receiving  any  horse  or  other  cattle  in  such  place,  enter  in  a 
book  such  a  full  and  correct  description  of  the  colour,  marks,  and  gender  of 
such  horse  or  other  cattle  as  may  clearly  distinguish  and  identify  ti^  same ; 

^  In  the  English  act  12  and  13  Yict.  o.  92, 8.  4,  there  is  a  provision  for  damage  done  to  anv 
person  by  cruelly  beating,  ill-treating,  over  driving,  abusing,  or  torturing  any  animal, 
whether  such  person  be  the  owner  of  the  animal  or  not. 

^  In  England  for  the  regulation  of  slaughter-houses  there  are  the  acts  26  Geo.  III.  o.  71  { 
7  and  8  Vict.  c.  87  ;  and  12  and  13  Vict.  c.  92. 
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and  if  any  such  person  shall  refuse  or  neglect  to  make  such  entry  in  a  clear 
and  distinct  manner,  or  shall  refuse  or  neglect  to  produce  such  book  before 
any  magistrate,  whenever  required  by  such  magistrate  so  to  do,  or  shall  re- 
fuse to  allow  such  book  to  be  inspected,  and  extracts  to  be  made  therefrom, 
at  all  reasonable  times,  by  any  constable  or  other  person  duly  authorized  by 
such  magistrate,  every  such  person  shall  be  guilty  of  an  offence,  and  be  liable 
to  a  penalty  for  every  such  offence  not  exceeding  forty  shillings. 

V.  [Persons  licensed  to  slaughter,']  That  it  shall  not  be  lawful  for  any  per- 
son who  shall  be  licensed  to  slaughter  horses  during  the  time  such  licence 
shall  be  in  force  to  be  licensed  as  a  horse-dealer,  or  exercise  or  use  the  trade 
or  business  of  a  dealer  in  horses ;  and  if  any  person  licensed  to  slaughter 
horses  shall,  while  such  licence  shall  be  in  force,  obtain  a  licence  as  a  horse- 
dealer,  every  such  last-mentioned  licence  shall  be  void. 

VI.  [^Apprehension  of  Offender.']  That  when  and  so  oflen  as  any  of  the 
offences  against  the  provisions  of  this  act  shall  be  committed,  it  shall  and 
may  be  lawful  for  any  constable,  upon  his  own  view  thereof,  or  upon  the 
complaint  and  information  of  any  other  person  who  shall  declare  his  or  her 
name  and  place  of  abode  to  the  said  constable,  to  seize  and  secure,  by  the 
authority  of  this  act,  any  offender,  and  forthwith,  without  any  other  autho- 
rity or  warrant,  to  convey  such  offender  before  a  magistrate,  to  be  dealt  with 
for  such  offence  according  to  law. 

VII.  [Time  of  preferring  Complaint^  and  before  whom  and  how  to  be  disposed 
of]  That  every  complaint  under  the  provisions  of  this  act  shall  be  made 
within  one^  calendar  month  after  the  cause  of  such  complaint  shall  arise ; 
and  where  such  complaint  shall  be  made  to  the  sheriff,  it  shall  be  competent 
to  such  sheriff  to  proceed  in  and  to  try  and  to  dispose  of  the  same  in  the 
same  way  and  manner,  or  as  nearly  as  may  be  in  the  same  way  and  manner, 
as  any  summary  criminal  case  may  be  proceeded  in,  tried,  and  disposed  of 
by  any  sheriff  in  Scotland;  and  where  such  complaint  shall  be  made  to  a 
justice  of  the  peace  or  other  magistrate,  it  shall  be  competent  to  such  justice 
or  magistrate  to  proceed  in  and  to  try  and  to  dispose  of  the  same  in  the  same 
way  and  manner,  or  as  nearly  as  may  be  in  the  same  way  and  manner,  as 
justices  of  the  peace  or  other  magistrates  in  Scotland,  may  proceed  in,  try, 
and  dispose  of  summarily  any  offence  against  police,  or  any  breach  of  the 
peace.' 

Vm.  [Magistrate  empowered  to  adjudge  Offender  to  be  imprisoned  or  fined.] 
That  in  every  case  of  a  conviction  under  this  act,  where  the  sum  imposed 
as  a  penalty,  together  with  costs  (if  any)'  awarded,  by  any  magistrate,  for  or 
in  respect  of  any  offence  against  the  provisions  of  this  act,  shiUl  not  be  paid 
immediately  upon  the  conviction,  or  within  such  time  as  the  convicting 
magistrate  shall,  in  the  exercise  of  his  discretion,  appoint  and  limit,  it  shall 
be  lawful  for  such  magistrate,  and  he  is  hereby  required  to  adjudge  the 
offender  to  be  imprisoned  for  any  time  not  exceeding  two  calendar  months, 
unless  payment  be  sooner  made :  Provided  always,  that  it  shall  be  lawful 
for  such  magistrate,  if  he  shall  think  fit,  instead  of  imposing  a  pecuniary 
penalty,  forthwith  to  adjudge  any  such  offender  to  be  imprisoned  for  any  time 
not  exceeding  three  calendar  months. 

IX.  [Vehicles  may  be  detained,']  That  whenever  any  person  having  charge 

1  Three  months  is  the  term  allowed  by  the  English  act. 

*  The  mode  of  procedure  is  here  very  vague,  and  justices  may  require  to  adopt  the  form  of 
criminal  procedure  at  common  law,  and  record  the  evidence  at  length.  See  Criminal  Pro» 
cedure. 


CRUELXy  TO  ANIMALS  (ACT).  245 

of  any  vehicle  or  any  animal  shall  be  taken  into  custody  by  any  constable 
for  any  offence  against  the  provisions  of  this  act,  it  shall  be  lawful  for  such 
constable  to  take  charge  of  such  vehicle  or  animal,  and  deposit  the  same  in 
some  place  of  safe  custody,  as  a  security  for  payment  of  any  penalty  ,to 
which  the  person  having  had  charge  thereof,  or  the  owner  thereof,  may  be- 
come liable,  and  for  payment  of  any  expenses  which  may  have  been,  or  may 
be  necessarily  incurred  for  taking  charge  of  and  keeping  the  same ;  and  it 
shall  be  lawful  for  any  magistrate  before  whom  the  case  shall  have  been 
heard  to  order  such  vehicle  or  such  animal  to  be  sold,  for  the  purpose  of 
satisfying  such  penalty  and  reasonable  expenses,  in  default  of  payment 
thereof. 

X.  [Actions.']  That  no  action  shall  be  brought  against  any  magistrate  or 
other  person  for  anything  done  in  pursuance  or  under  the  authority  of  this 
act^  unless  such  action  shall  be  commenced  within  two  calendar  months 
next  afler  the  fact  committed ;  and  no  action  shall  be  commenced  until  one 
calendar  month  at  least  after  a  notice  in  writing  of  such  intended  action 
shall  have  been  delivered  to  the  defender,  or  left  for  him  at  his  usual  place 
of  abode,  by  the  party  intending  to  commence  such  action,  or  by  his  agent, 
in  which  notice  the  cause  of  action  shall  be  clearly  and  explicitly  stated, 
and  upon  the  back  thereof  shall  be  endorsed  the  name  and  place  of  abode 
of  the  parties  so  intending  to  sue,  and  also  the  name  and  place  of  abode  or 
of  business  of  such  agent,  if  such  notice  shall  have  been  served  by  such 
agent. 

XI.  [^Construction  of  terms.']  That  the  following  words  and  expressions 
shall  have  the  meanings  hereby  assigned  to  them  respectively,  unless  there 
be  something  in  the  subject  or  context  repugnant  to  such  construction ;  (that 
is  to  say), 

The  word  '<  magistrate"  shall  be  taken  to  mean  a  sherifif  or  justice  of  the 
peace  or  other  magistrate  for  the  county,  city,  burgh,  stewartry,  or 
other  jurisdiction  in  which  any  offence  against  this  act  shall  be  com- 
mitted, or  in  which  the  matter  requiring  the  cognizance  of  such  sheriff, 
justice  of  the  peace,  or  magistrate  shall  arise : 

The  word  '^  animal"  shall  be  taken  to  mean  any  horse,  mare,  gelding,  bull, 
ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat, 
dog,  cat,  or  any  other  domestic  animal : 

The  word  '^  constable"  shall  be  taken  to  mean  any  sheriff-officer,  police- 
officer,  special  constable,  justice  of  peace  constable,  or  any  person  be- 
longing to  any  constabulary  force  in  any  part  of  the  United  Kingdom  : 

Words  denoting  the  singular  number  shall  include  the  plural  number,  and 
words  denoting  the  masculine  gender  shall  include  persons  and  animals 
of  the  feminine  gender : 

The  word  "over-drive"  shall  also  signify  "over-ride." 

XII.  That  nothing  contained  herein  shall  prevent  any  act  which  may  be 
an  offence  under  this  act,  but  which  could  have  been  prosecuted  and 
punished  as  an  offence  at  common  law,  or  under  any  act,  if  this  act  had 
not  passed,  from  being  so  prosecuted  and  punished  as  if  this  act  had  not 
passed. 

The  English  Statute  (12  and  18  Vict.  c.  92)  contains  several  additional  sections 
as  to  providing  sufficient  food  for  cattle  impounded.  The  Scotch  act  (which  is  very 
meagre)  neither  provides  for,  nor  debars,  an  appeal  to  the  quarter-sessions  from  the 
decision  of  the  justices,  but  which  is  provided  for  by  the  English  act.  One 
justice  may  issue  the  original  warrant  to  bring  the  party  into  court  ;  but  in  the  ab- 
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sence  of  any  express  clause  to  the  effect  that  one  justice  may  Iiear  the  case,  two  or 
a  quorum  should  hear  and  determine  the  complaint.  There  is  no  declaration  of 
finality,  nor  denial  of  review,  and  which,  therefore,  will  lie  to  the  justiciary  or  cir- 
cuit court.  There  is  no  provision  for  application  of  the  penalties,  which  therefore 
appear  payable  to  the  crown.  By  the  English  act,  one  half  of  the  pienalties  is 
given  to  the  poor  of  the  parish,  and  the  other  to  the  informer.  It  is  by  no  means 
dear  who  is  meant  to  be  the  prosecutor,  but  it  is  supposed  that  any  person  may 
prosecute  in  Scotland.  The  penalties  do  not  appear  subject  to  moditication  accord- 
ing to  the  dedsion  3d  June  1854,  Whatman,  1  Irvine,  483. 

CRUIVES  AND  ZAIRES,  used  in  salmon- fishings,  are  prohibited  where  the 
sea  ebbs  and  flows,  and  are  regulated  by  the  Acts  1424,  c.  11 ;  1477,  c.  73 ;  1489, 
c.  16  ;  1563,  c.  68  ;  1681,  c.  Ill ;  and  1685,  c.  20.  It  is  unlawful  to  fish  where  the 
sea  ebbs  and  flows  otherwise  than  by  net  and  coble;  16th  Dec.  1826,  Duke  of 
Athole;  26th  May  1830,  M<Kenzie. 

CUBRAGH  or  BACKBURGH — a  cautioner  in  andent  law,  where  an  accused 
person  was  demanded  by  one  court  from  another ;  2  Hume,  30. 

CULPA,— blame  or  fault. 

Istf  Culpa  lata,  or  gross  omission  or  carelessness. 

ad,  Cfulpa  levis,  or  that  negligence  which  a  person  attentive  to  his  own  afitdzs 
might  incur. 

3^  Culpa  kvUaima,  or  that  slight  degree  of  neglect  which  a  man  managing  with 
great  prudence  may  incur.  In  contracts  for  mutual  benefit,  both  parties  are  liable 
for  the  second  degree.  Where  one  party  has  alone  the  benefit,  he  is  liable  for  the 
third— the  other  only  for  the  first ;  Ersk.  B.  3,  T.  1,  S.  21. 

CULPABLE  HOMICIDE  (answering  to  the  English  charge  of  Manslaughter). 
Homidde  is  of  various  kinds  and  degrees,  1^,  Murder  ;  2<f,  Aggravated  murder, 
such  as  parridde ;  Sd,  Casual,  as  by  pure  misadventure ;  4th,  Justifiable,  as  in  self- 
defence,  and  in  which  last  two  no  punishment  is  incurred ;  6^^  Culpable  homidde. 
This  last  admits  of  several  kinds  and  degrees : — 

First,  "  Where  death  ensues  by  misadventure,  without  anv  intention  to  kiU,  but 
in  an  unforeseen  and  unlikely  way,  but  withal  in  piu^uance  of  a  purpose  to  do  some 
sort  of  bodily  harm ;"  1  Hume,  234.  Such  was  the  case  of  Mason  in  1674,  and 
Bathgate  in  1710,  where  death  ensued  by  beating  without  any  weapon  or  wound — 
the  case  of  Graham  in  1727,  where  the  deceased,  from  fear  of  threatened  injury,  ran 
into  a  river  and  was  drowned — ^the  case  of  throwing  the  party  deceased  down  a  stair, 
whereby  a  mortal  wound  was  inflicted  on  the  head,  Reysano,  1724  (but  this  autho- 
rity  has  been  doubted,  1  Swinton,  309), — pulling  a  person  off  a  horse,  whereby  his 
skull  was  fractured,  Thomson,  in  1769 — ^mixing  snuff  with  liquor  in  sport,  1784, 
Inglis— or  giving  an  excessive  quantity  of  whisky  to  a  boy,  1818,  Philip — ^where 
death  was  occasioned  by  a  blow  in  a  fight,  1816,  Irving — or  by  a  kick  to  a  person 
suffering  under  rupture,  1811,  Cameron— or  by  a  blow  to  a  person  of  a  bad  habit  of 
body  interfering  in  a  scufl3[e,  1821,  Neal ;  1849,  Vance,  1  Shaw,  211 — ^where  the  in- 
tention appeared  only  to  frighten  and  not  to  kill,  1804,  M'Farlane — where  the  injury 
was  slight,  but  was  followed  by  lock-jaw,  1827,  M'Kenzie.  These  and  other  cases 
are  noticed  by  Baron  Hume,  vol.  i.  Where  a  party  was  charged  with  culpable 
homidde  or  assault,  and  where  it  appeared  that  the  mother  of  the  child  injured  had 
refused  proper  medical  treatment,  and  that  a  new  injury  was  received,  the  court 
directed  against  the  charge  of  culpable  homidde,  1833,  Houston ;  where  a  single 
push  had  produced  a  fall  followed  by  death,  the  circumstances  were  not  held  suffi- 
dent  to  support  the  charge  of  culpable  homicide,  1842,  Livingstone,  1  Broun,  247 ; 
but  facts  nearly  similar  were  sustained  to  support  such  a  charge,  1846,  Brodie,  Ark- 
ley,  46.  In  the  case  of  death  arising  from  erysipelas  following  upon  an  injury, 
the  Jury,  by  a  majority  of  one,  acquitted  of  the  charge  of  culpable  homidde. 
Lord  Cockbiurn  laid  it  down  as  the  rule,  "  that  provided  the  disease  from  which 
death  followed  be  not  altogether  new,  but  a  natural  consequence  of  the  iiyury, 
the  law  holds  that  injury  to  be  the  cause  of  the  death ;"  1838,  Wilson,  2  Swinton, 
16. 

Second,  A  second  class  of  cases  are  those  in  which  death  proceeds  from  injury  in- 
flicted on  provocation,  or  "  where  the  accused  is  not  actuatea  by  wickedness  of  heart, 
or  hatred  of  the  deceased,  but  by  the  sudden  impulse  of  resentment  excited  by  high 
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and  real  injuries,  and  accompanied  with  terror  and  agitation  of  spirits,"  1  Hume, 
239  ;  **  but  it  is  murder  where,  on  the  whole  circumstances  of  the  pannel's  behaviour, 
he  appears  to  have  acted  deliberately,  and  to  have  been  master  of  his  emotions  ;'*  1 
Hume,  262.  Verdicts  of  culpable  homicide  were  given  in  cases  of — killing  by  a 
husband  the  person  found  in  the  act  of  adultery  with  his  wife,  1731,  Christie — of 
defending  a  father  firom  a  violent  assault,  1791,  M'Gie ;  and  again,  1846,  M*Laugh- 
Ian,  2  Broun,  387 — in  defence  against  the  insults  and  ill-usage  of  a  wife,  1804, 
Goldie — whilst  endeavouring  to  wrest  the  pannel's  carabine  from  him,  M'Lean,  1710 
— shooting  a  person  stealing  from  a  potato-pit,  1843,  M*Bryde,  1  Broun,  668 — 
shooting  a  person  escaping  by  night  from  a  house,  under  the  impression  that  he  was 
a  robber,  1830,  Lane,  1  Bell's  Sup.  77 — where  a  poker  was  thrown  at  the  head  of  a 
person  under  circumstances  of  provocation,  and  which  excluded  the  intention  of 
killing,  1836,  M* Anally,  1  Swinton,  210 — where  a  person  was  killed  in  an  equal 
fight  with  the  fists  only,  1836,  Grace,  1  Swinton,  14.  A  schoolmaster  who  killed  a 
pupil  b^  excessive  chastisement,  had  sentence  of  eighteen  months*  imprisonment, 
on  verdict  of  guilty  of  culpable  homicide  ;  1838,  Paterson,  2  Swinton,  176. 

On  the  other  hand,  it  has  been  found  murder,  and  not  culpable  homicide,  where 
the  pannel  killed,  on  demand  to  deliver  up  his  gun,  even  when  trespassing,  Mungo 
Campbell,  for  shooting  the  Earl  of  Eglinton,  1770 — in  resisting  a  warrant  of  law, 
though  the  warrant  was  liable  to  objection  in  point  of  form,  1796,  O'Neal — 
shooting  one  of  a  party  after  retiring  from  molesting  the  inmates  of  a  house,  1807, 
Peter.  The  law  was  laid  down  in  a  similar  case  by  Ijord  Moncreiflf  thus : — "  If  a 
man's  house  is  attacked  by  persons  from  without,  in  such  a  manner  as  to  create  a 
real  and  reasonable  terror  for  the  safety  of  his  life  or  the  safety  of  the  inmates,  and 
if  in  that  situation  he  makes  use  of  a  lethal  weapon  and  kills  one  of  the  assailants, 
that  will  be  justifiable  homicide,  as  in  self-defence ;  or  it  may  be  culpable  homicide, 
according  to  the  special  circumstances  of  the  case.  If,  after  making  such  attack, 
the  assailants  had  retreated,  and  retired  to  their  own  houses  at  a  distance ;  and  if, 
after  all  is  quiet,  the  man  leaves  his  own  house  where  he  is  in  safety,  and,  having 
previously  armed  himself  with  a  deadly  weapon,  proceeds  to  the  house  in  which  he 
knows  that  the  other  party  are  quietly  settled,  and  there  excites  and  entices  them 
to  come  out  to  fight,  and  stabs  a  man  to  the  heart,  the  law,  and  the  common  sense 
of  all  mankind,  must  pronounce  that  to  be  nothing  else  than  murder,"  1888,  AHson, 
1  Bell's  Sup.  78.  See  also  a  similar  charge  by  Lord  Moncreili'  in  another  case  of 
culpable  homicide,  1837,  Forrest,  1  Swinton,  416. 

Third,  "  Where,  though  the  slaughter  happen  in  the  performance  even  of  a  lawful 
act,  if  there  be  great  heedlessness  and  indiscretion,  or  a  want  of  due  caution  and  cir- 
cumspection in  the  way  of  doing  the  thing  ;"  1  Hume,  192.  In  modem  times  the 
cases  of  this  kind  have  been  very  numerous.  Illustrations  of  this  class  will  be  found 
in  the  following  cases : — 1801,  Mair,  who  was  banished  from  Scotland  for  seven 
years  for  causing  the  death  of  a  woman  by  furioiisly  riding  on  the  high  road  at  a 
wedding.  One  month's  imprisonment  was  awarded  for  killing  an  old  man  by 
furiously  driving  a  cart ;  1804,  Colquhoun.  Carters  had  six  months'  imprisonment 
for  occasioning  death  by  ftunously  driving  carts  on  the  highway ;  1806,  Scott.  One 
month's  imprisonment  was  inflicted  on  a  carter  for  leaving  his  loaded  cart  proceeding 
on  the  highway,  whereby  an  old  woman  was  thrown  down  and  killed  ;  1810,  Jack- 
son, Sentence  of  eighteen  months'  imprisonment  was  awarded,  where  the  driver 
who  occasioned  death  was  in  a  state  of  intoxication  ;  1818,  Liddel.  Sentence  of 
nine  and  six  months  was  pronounced  where  the  accused  parties  had  been  running  a 
race  with  their  carts;  1822,  Crich ton.  Nine  months'  imprisonment  was  the  sen- 
tence imder  nearly  similar  circumstances ;  1823,  Summers,  and  1827,  Reid ;  and 
twelve  months  in  1826,  Murdoch.  A  charge  was  found  relevant,  not  only  against 
the  person  driving  at  the  time,  but  also  against  the  ordinary  driver  permitting 
that  person  to  drive;  1831,  Gowans.  Where  the  only  blame  was  sitting  on  the 
front  cart,  but  which,  though  blameworthy,  was  not  the  occasion  of  the  child 
being  rode  over,  the  charge  was  abandoned;  1837,  Matheson,  1  Swinton,  693. 
But  it  was  found  otherwise  where,  being  so  placed,  the  driver  was  prevented  seeing 
the  child  ;  1842,  Trotter,  1  Bell's  Sup.  74.  Four  months'  imprisonment  was  inflicted 
where  death  was  the  result  of  furious  and  reckless  driving.  Lord  Justice-Clerk 
(Hope)  laid  down  the  law  as  to  this  class  of  cases  thus  : — "  The  charge  is  not  that 
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the  pannels  had  an^  wish  or  inUntum  to  injure  any  person,  or  even  that  they /ore- 
§aw  any  risk  of  dom^  so.  But  whoever,  in  driving  a  cart  or  anything  else,  acts  in 
such  8  way  as  to  endanger  the  lives  of  others,  is  responsible  in  law.  K  a  carter, 
having  no  means  to  stop  his  horse,  goes  at  a  rapid  rate,  even  on  the  most  quiet 
country  road,  and  meeting  a  person,  kills  him,  he  is  culpable.  A  carter  who 
drives  furiously  in  one  place,  may  not  be  so  much  to  blame  as  one  who  does  so 
in  another ;  for  instance,  it  is  not  so  bad  to  drive  furiously  on  a  country  road  as 
it  is  in  a  town ;  but  this  only  affects  the  degree  of  guilt,  and  the  amount  of  the 
punishment.  The  first  principle  of  law  is,  that  carters  are  not  entitled  to  make 
their  horses  trot ;  and  if  they  do  so  they  do  it  at  their  risk.  They  ou^ht  to  be 
at  their  horses*  heads,  and  go  at  a  carter *s  pace.  The  law  must  control  them,  if 
they  foolishly  drive  at  the  pace  at  which  other  vehicles  may  go  which  are  in- 
tended for  that  purpose.  It  ma^  be  the  fault  of  their  master  that  the  pannels  had 
no  reins  to  their  horses  ;  but  drivers  should  refuse  to  drive  without  reins,  as  they 
are  responsible  for  the  consequences.  At  any  rate,  the  fact  of  their  having  had 
no  reins  should  have  made  them  the  more  careful  not  to  go  at  a  pace  which  they 
could  not  easily  check;"  1847,  Millar  and  M(»wat,  Arkley,  258. 

The  charge  of  culpable  homicide  was  found  relevantly  laid  in  the  following 
cases: — Death  arising  from  rashly  discharging  a  gun  at  a  marriage  party;  1812, 
Cowan.  Felling  a  tree  by  the  highway  side  without  proper  caution;  1813,  Qraham. 
Three  weeks*  imprisonment  was  awarded  because  of  death  occasioned  by  the  in- 
cautious use  of  firearms  ;  1817,  Buchanan.  Sentence  of  ten  years*  transportation 
was  passed  on  two  men  charged  with  murder,  but  found  guilty  of  culpable  homi- 
cide, by  cutting  the  rope  by  which  a  fellow  workman  descended  into  a  coal-pit, 
and  in  consequence  thereof  he  was  killed  ;  22d  July  1853,  M*Callum  and  Comer,  1 
Irvine,  259.  A  contractor  and  his  foreman  were  charged  with  neglect  of  proper 
precautions  in  building  operations.  The  court  held,  that  where  the  fatal  conse- 
quences arise  from  one  single  act,  the  master  is  not  liable  criminallv,  if  the  servant 
be  of  sufficient  skill.  But  where  the  operations  are  continuous,  and  known  to  him» 
and  improperly  carried  on,  the  master  may  be  amenable ;  1840,  Kirkpatrick,  Bellas 
Supp.  to  Hume,  71.  Three  months*  imprisonnient  was  awarded  against  the  master 
of  a  steam-vessel  for  neglect  of  the  usual  and  known  precautions  of  navigation, 
1825,  M*Innes ;  and  six  months*  imprisonment  was  awaited  under  similar  circum* 
stances,  1827,  M'Haffie.  A  similar  charge  was  sustained,  21st  Sept.  1842,  M'Lean, 
1  Broun,  416.  See  case  of  Houston  and  Ewing,  1847,  Arkley,  252.  The  leading 
case  of  this  class  is  that  of  Henderson,  29th  August  1850, 1  Shaw*s  Just.  394,  where 
the  captain  had  sentence  of  eighteen  months' 'imprisonment,  and  the  mate,  who 
steered  the  vessel  (the  Orion),  was  transported  for  seven  years.  Lord  Justice- 
Clerk  laid  down  the  law  in  these  terms : — **  The  duty  of  the  party  entrusted  with 
the  care  of  life  must  necessarily  vary  according  to  drcumstances,  and  the  capa- 
bility of  ordinary  endurance  for  its  discharge.  Thus  it  could  not  be  contended  that 
a  person  in  command  of  a  ship  sailing  to  a  distant  port,  through  open  seas,  was 
bound  to  exercise,  or  could  by  possibility  exercise,  the  same  amount  of  endurance 
and  watchfulness  in  the  management  of  the  vessel  which  a  captain  on  a  short  course, 
and  especially  on  a  coasting  voyage,  would  be  boimd  to  exercise,  any  more  than  it 
could  be  contended  that  there  was  no  difference  in  the  amount  of  watchfulness  re- 
quired by  the  captain  in  a  vessel  at  sea,  whether  the  weather  was  calm  or  tempestuous. 
The  responsibility  of  each  voyage  was  much  affected  by  the  character  of  the  voyage 
itself,  the  weather  in  which  it  was  performed,  and  the  ordinarv  physical  oapacitpr  of 
a  healthy  man  to  perform  the  duties  he  undertook  to  discharge.  If  the  jury 
were  of  opinion  that  there  was  culpable  neglect  of  dutj,  it  was  no  answer  in  law 
to  say  that  others  had  been  in  the  practice  of  committmg  the  like  wrong.  No- 
thing could  be  more  mischievous  than  such  a  doctrine,  as  it  was  the  occasion 
of  almost  all  like  accidents.  Men  became  accustomed  to  perils,  and  daily  became 
more  and  more  daring  and  rash  in  the  exercise  of  their  avocations ;  and  it  surely 
was  no  answer,  when  at  length  the  danger  which  had  been  so  often  nm  resulted 
in  the  death  of  some  fifty  beings,  to  urge  that  hundreds  daily  before  had  been 
in  danger  by  a  course  oi  like  reckless  conduct.  It  was  much  to  be  feared  that 
captains  often  ran  close  to  the  shore  to  avoid  currents  and  tides,  in  order  to  save 
time;  and  having  escaped  disasters  on  repeated  occasions  by  such  courses,  they 
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become  over  confident,  and  at  length  adopt  a  course  which  at  first  they  would 
have  thought  it  insane  to  attempt.  That  was  the  great  occasion  of  accidents  of 
all  kinds.  But  the  leading  principle  to  be  adopted  in  judging  of  such  cases  was, 
not  how  near  the  coast  a  captain  might  venture  without  danger,  but  how  far  off  he 
ought  to  keep  in  order  to  avoid  all  risk  whatsoever.  And,  as  before  mentioned,  it 
was  incumbent  on  the  captain  to  show  that  he  had  not  authorized  a  course  to  be 
followed  within  which  there  was  any  risk ;  as  also,  that  he  had  not  improperljr  dele- 
gated his  charge  to  the  mate,  before  in  law  the  jury  would  be  entitled  to  acquit  him 
of  blame  for  the  accident  which  had  occurred.** 

A  charge  was  sustained  where  death  was  occasioned  firom  a  horse  being  left  stand- 
ing in  a  public  street  by  one  of  the  pannels,  and  startled  by  the  other  pannel  by  dis- 
charging a  cracker,  though  neither  act  singly  would  have  occasioned  the  result ;  1842, 
Wood  and  King,  1  Broun,  262.  Not  only  the  shopman,  who  ignorantly  and  reck- 
lessly sells  dangerous  drugs,  in  extreme  doses,  but  his  master  who  employs  him,  may 
be  charged  with  culpable  homicide,  because  of  death  hence  arising ;  1842,  Henderson 
and  Lawson,  1  Broun,  360.  A  student  of  medicine  was  sentenced  to  fourteen  da^s*  im- 
prisonment because  of  death  occasioned  by  administering  an  excessive  dose  of  tmcture 
of  aconite;  6th  May  1S53,  Wheatly,  1  Irvine,  229.  An  indictment  for  culpable 
homicide  was  sustained,  where  death  was  caused  from  the  neglect  of  duty  of  a  work- 
man in  the  management  of  a  diving-bell ;  1839,  Young,  2  Swinton,  376.  Imprison- 
ment of  three  months  was  the  sentence  in  the  case  of  death  arising  from  improper 
management  of  carts,  whereby  the  horses  ran  off,  and  a  woman  in  one  of  the  outs 
was  killed ;  1836,  Stoddart,  1  Bell's  Sup.  73  ;  and  a  charge  was  sustained  where  the 
driver  had  loitered  behind  his  cart ;  1841,  Macarthur,  1  Bell's  Sup.  74.  Neglect  of 
a  child,  occasioning  its  death,  was  found  a  relevant  charge ;  1839,  Craw,  2  Swinton, 
449 ;  and  seven  years'  transportation  was  pronounced  in  an  aggravated  case  of  this 
description ;  1846,  M'Gavin,  Arkley,  67.  Taking  more  passengers  into  a  boat  than 
could  be  carried  with  safety,  was  sustained  as  a  charge;  1838,  Sutherland,  1  Bell's 
Sup.  74.  An  indictment  was  found  relevant  against  an  inspector  of  the  poor,  for 
death  arising  from  culpable  neglect  of  his  duty  to  a  pauper;  1847,  Uardie,  Arkley, 
247.  Sentence  of  twelve  mouths'  imprisonment  was  passed  on  a  builder  for  the 
defective  construction  of  a  house,  by  the  fall  of  which  three  persons  were  killed.  Per 
Lord  Cockbum — '*  If  the  fall  of  the  wall  was  owing  to  one  or  more  of  the  particular 
defects  libelled,  and  such  defects  resulted  not  from  mere  error  in  judgment,  but  from 
reckless  and  culpable  violation  or  neglect  of  duty  on  the  part  of  the  pannel,  who 
either  did  know  better,  or  might  have  known  better,  what  was  requisite  for  the  secu- 
rity of  the  wall,  the  jury  were  bound  to  convict.  A  person  undertaking  to  construct 
a  building  which  may  affect  the  safctv  and  even  the  lives  of  the  lieges,  was  bound  to 
be  possessed  of  sufficient  ordinary  skill  to  enable  him  to  discharge  his  duty  in  a  proper 
and  safe  manner,  otherwise,  if  he  recklessly  undertook  to  do  that  which  he  had  not 
proper  skill  to  piTform,  and  if  injury  be  caused  to  the  lieges,  he  must  answer  crimi- 
nally for  his  conduct.  Even  if  possessed  of  the  requisite  skill,  he  was  bound  to 
exercise  it  with  ordinary  care  and  circumspection.  If  the  foimdation  and  the  speci- 
fications were  bad,  a  contractor  should  decline  the  work.  He  was  not  entitled  to 
endanger  the  lieges  in  any  employment  by  trying  to  raise  a  building  which  must 
fall  ;*'  20th  Sept.  1852,  Wilson,  1  Irvine,  87.  A  manager  of  a  coal-pit  and  a  work- 
man were  acquitted  from  the  charge  of  culpable  homicide  arising  frx>m  death  in  con- 
sequence of  an  insufficient  chain.  Per  Lord  Justice-Clerk — "  The  manager's  duty 
to  uphold  the  machinery  so  as  to  be  safe  to  the  workmen  was  superior  to  his  obliga- 
tion to  uphold  it  to  the  satisfaction  of  the  contractors ;"  8th  Nov.  1852,  Stenhouse 
and  M*Kay,  1  Irvine,  112. 

The  Railway  Acts  3  and  4  Vict.  c.  97,  and  5  and  6  Vict.  c.  65,  provide  for  the 
punishment  of  various  offences  connected  with  railways.  Sentence  of  ten  months' 
imprisonment  was  pronounced,  where  the  offence  was  neglect  of  the  switches  on  a 
railway  ;  1842,  Cooper,  1  Broun,  389.  A  charge  of  improperly  driving  a  locomotive 
was  sustained.  Lord  Moncreiff  laid  it  down,  ••  that  the  conductor  of  an  engine  was 
not  protected  any  more  than  the  driver  of  a  stage-coach,  by  reference  to  the  authority 
of  his  masters,  if  the  undertaking  was  either  dangerous  or  illegal  in  itself,  or  con- 
ducted so  as  to  be  dangerous  and  illegal ;"  1842,  Boyd,  1  Broun,  7.  The  superin- 
tendent of  locomotives  and  an  engineman  were  convicted  and  sentenced,  the  former 
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to  twelve,  and  the  latter  to  nine  months'  imprisonment,  for  neglect  of  duty,  resulting 
in  death.  Lord  Justice-Clerk  (Hope)  laid  down  the  law,  that  ^  it  is  not  sufficient 
to  justify  a  conviction  against  parties  accused  of  culpable  homicide,  that  great 
general  ne|;Iigence  shall  be  established.  Culpable  neglect  of  duty,  contributing  to 
the  death  m  question,  must  be  clearly  brought  home ;  nay  more,  it  must  be  the 
paHicular  neglect  of  duty  charged  in  the  indictment.  It  is  not  necessary  to  sub- 
stantiate a  charge  of  culpable  homicide,  either  that  there  should  be  any  intention  to 
do  to  another  the  injury  which  has  occurred,  or  that  the  party  should  even  know 
that  another  is  actually  exposed  to  risk.  The  general  rule  is,  that  every  person 
placed  in  a  situation  in  which  his  acts  may  affect  the  safety  of  others,  must  take  all 
precautions  to  guard  against  the  risk  to  tnem  arising  from  what  he  is  doing.  Pre- 
servation of  the  lives  of  others  is  the  first  duty  of  all  men  in  the  pursuit  of  their 
own  business  and  calling,  whatever  that  may  be,  as  in  the  case  of  carters  and  drivers 
of  every  description,  who  must  so  act  in  their  respective  callings  as  to  guard  against 
dan^r  to  others.  In  railway  cases,  the  importance  of  a  correct  knowledge  of  the 
law  IS  very  obvious.  The  danger  is  great ;  and  the  peculiarity  is,  that  there  is  great 
danger  not  only  to  third  parties,  but  particularly  to  those  whom  the  railway  estab- 
lishments undertake  to  convey.  The  liabilities  of  the  officer  of  a  railway  company 
■re  not  to  be  measured  by  the  regulations  issued  by  the  directors.  Railway  servants 
are  not  entitled  to  neglect  any  precaution  necessary  for  the  safety  of  others,  whether 
laid  down  in  the  rules  of  the  company  or  not ;  and  if  that  has  been  omitted,  which 
common  sense  and  ordinary  reflection  as  to  the  situation  of  others  required,  which 
their  duty  to  the  law  required  for  the  safety  of  others,  the  ffuilt  is  clear,  and  is  not  to 
depend  on  the  character,  or  extent,  or  propriety  of  the  niles  issued  by  the  company. 
They  are  not  entitled  to  neglect  any  precaution  which  ordinary  prudence  and  fore- 
sight ought  to  have  recommended.  Moreover,  they  are  bound  to  know  what  is 
dangerous,  and  how  to  guard  against  it ;  and  if  they  neglect  to  guard  against  that 
danger,  the  regulations  of  the  company  will  afford  them  no  defence.  This  respon- 
sibiUty  extends  from  the  directors  tnemselves  down  to  the  lowest  class  of  officers,  as 
regards  not  merely  the  machinery,  but  also  the  working  of  the  line.  A  charge  of 
culpable  homicide  may  lie  directly  against  the  directors  of  a  railway  company  con- 
tinuing to  use  improper  engines  after  their  state  becomes  known  to  them,  as  by  a 
report  by  their  proper  officer  informing  them  that  a  particular  engine  is  in  a  dangerous 
state,  or  in  any  other  way.  If,  instead  of  condemning  engines  so  known  to  be  bad, 
they  aUow  them  to  be  used  on  the  line,  they  may  become  directly  responsible  to  the 
criminal  law  of  the  country — so  also,  if  the  directors  neglect  any  other  precautions 
necessary  for  the  safety  of  the  public,  after  the  necessity  of  these  is  known  to  them. 
Attention  to  the  safety  of  passengers  must  be  the  leading  principle  of  all  railway 
companies;"  Nov.  1846,  Paton  and  M*Nab,  2  Broun,  633.  An  engineman  had 
sentence  of  four  months  and  a  station  master  to  eighteen  months  for  death  arising 
from  culpable  neglect  of  duty ;  24th  March  1863,  McDonald,  1  Irvine,  164  ;  and  a 
superintendent  of  goods  department  and  a  station  porter  of  a  railway  were  acquitted 
of  the  like  charge  founded  on  the  improper  starting  of  a  train  ;  26th  March  1863, 
Lyall  and  Ramsay,  Ibid.  189.  The  culpable  and  reckless  driving  a  locomotive 
engine  on  a  railway  whereby  injury  to  persons  ensues,  is  a  point  of  dittay,  though 
death  does  not  follow ;  23d  July  1863,  Smith,  1  Irvine,  271. 

Personal  injuries,  where  occasioned  by  culpable  conduct,  though  not  resulting  in 
death,  have  been  sustained  as  criminal  charges.  Twelve  months'  imprisonment  was 
inflicted  for  injury  thus  sustained  by  reason  of  careless  driving ;  1826,  Bartholomew, 
1  Hume,  193  ;  and  a  sentence  of  four  months  was  pronounced  under  similar  circum- 
stances ;  1829,  Lawson,  Bell's  Sup.  76.  A  charge  of  reckless  driving,  to  the  injury 
of  persons  and  property,  was  sustained;  1840,  Orr,  Ibid,  Occasioning  injury  to 
others  by  reckless  use  of  firearms,  was  sustained  as  a  charge ;  1832,  Anderson,  Ibid, 
78 ;  1842,  Johnston,  1  Broun,  214;  \S^,  M-Neil,  Ibid,  240. 

It  is  in  the  power  of  the  jury  (differing  from  the  practice  in  England)  under  a 
charge  of  murder y  to  return  a  verdict  of  culpable  homicide — a  verdict  which  the 
humanity  of  juries  has  not  unfi^quently  induced  them  to  give,  contrary  to  the 
charge  of  the  jud^e,  and  in  opposition  to  sound  principles  of  law  and  justice.  In 
sudi  cases  a  verdict  of  guilty,  and  a  recommenaation  to  mercy,  founded  on  any 
substantial  reasons,  would  preserve  the  integrity  of  the  law,  an<l  give  expression  to 
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any  well-founded  grounds  of  alleviation  which  may  have  appeared  in  the  trial. 
Sometimes  the  cluirge  is  made  alternative  of  **  murder  or  culpable  homiciele"  and 
sometimes  of  **  eulp<wle  homicide  or  ttssatUt^*  Where  culpahle  tiomidde  is  charged, 
a  verdict  of  murder  cannot  be  returned.  Culpable  homicide  cannot  be  punished 
capitally,  but  by  an  arbitrary  sentence,  varying,  according  to  the  circumstances, 
from  the  severest  punishment  next  to  death,  to  the  smallest  fine  or  shortest  term  of 
imprisonment.  Lord  Moncreiff  observed—**  Where  the  case  is  libelled  as  one  of 
murder  only,  and  the  pannel  pleads  guilty  of  culpable  homicide,  which  plea  is 
accepted  by  the  public  prosecutor,  the  ordinary  rule  is,  that  the  next  highest 
punishment  to  that  of  death  should  be  awarded,  namely,  transportation  for  life ; " 
1844,  M'Riner,  2  Broun,  263.  Where  the  commitment  is  for  culpable  homicide, 
the  offence  is  bailable,  but  not  so  if  the  person  be  committed  for  murder,  whatever 
may  be  the  circumstances  and  anticipated  result.  Where  a  person  was  charged 
witn  culpable  homicide  and  assault,  aggravated  by  being  to  the  serious  injury  of  the 
person,  and  to  the  danger  of  life,  and  where  the  advocate>depute,  in  the  course  of 
trial,  gave  up  the  charge  of  culpable  homicide,  the  Lord  Justice-Clerk  (Hope)  held 
that  the  aggravation  of  danger  of  life  annexed  to  the  assault  must  follow,  because 
that,  in  such  a  case,  it  must  "  either  be  culpable  homicide  or  common  assault,  seeing 
that  where  the  death  followed  the  injuries  so  closely,  the  principal  charge  ought  to 
have  been  insisted  in,  if  the  death  could  have  been  traced  to  the  violence  charged 
against  the  pannels ;  and  if  it  could  not,  then  there  was  equally  no  evidence  in 
support  of  the  aggravation  ;"  12th  Oct.  1848,  Flinn,  1  Shaw's  Just.  9.  Where  th^ 
pannel  was  charged  with  culpable  homicide,  by  **  wickedly  and  feloniously"  assault- 
ug  the  deceased,  and  it  appeared  that  the  blow  was  accidentally  struck  in  a  fight, 
Lord  Moncreiff,  though  he  held  that  the  case  was  one  of  culpable  homicide  of  a 
li^ht  character,  directed  an  acmiittal,  because  the  blow  was  not  given,  as  libelled, 
wickedly  and  feloniously ;  1849,  Vance,  1  Shaw,  211. 

In  England,  the  corresponding  term  for  the  criminal  offence  is  manslaughter. 
It  has  been  there  defined, — *'The  unlawful  killing  of  another  without  malice,  either 
express  or  implied,  which  may  be  either  voluntary,  on  a  sudclen  heat,  or  involuntary, 
but  on  the  commission  of  some  unlawful  act  \"  4  Black.  191.  If  two  meet  and 
fight,  and  one  be  killed,  it  has  been  held  manslaughter.  In  such  cases  it  has 
been  held  of  no  consequence  who  gave  the  first  blow,  unless  that  party  began  the 
attack  under  circumstances  of  undue  advantage.  No  provocation  can  render  homi- 
cide justifiable  or  even  excusable — the  least  it  can  amount  to  is  manslaughter.  If 
a  man  kill  another  suddenly,  without  any  or  without  considerable  provocation,  the 
law  implies  malice,  and  the  homicide  is  murder  ;  but  if  the  conduct  of  the  deceased 
were  such  as  must  have  greatly  provoked  him,  the  killing  is  manslaughter  only ;  1 
Hale,  466.  The  charge  is  sustained  for  all  wanton  and  mischievous  acts  which  the 
party  who  commits  them  can  neither  justify  nor  excuse,  as  well  as  for  acts  heedlessly 
or  incautiously  done,  from  which  death  results,  though  they  may  have  been  unac- 
companied by  any  intent  to  do  injury.  There  are  certain  natural  and  moral  duties 
towards  others,  which  if  a  person  neglect  without  malicious  intention,  and  death 
ensue,  he  will  be  guilty  of  manslaughter.  An  act  of  omission  may  as  well  as  com- 
mission found  the  charge,  as  where  a  man  entrusted  with  the  charge  of  an  engine 
employed  to  raise  colliers  from  the  pits,  entrusted  its  charge  to  an  incompetent 
person,  whereby  death  was  occasioned,  he  was  held  guilty  of  manslaughter ;  R.  v. 
Low,  4  Cox's  C.  C.  449.  An  indictment  against  road  trustees  for  neglect  in  con- 
tracting for  repair  of  a  road  on  which  death  took  place,  was  found  bad,  for  not 
showing  any  such  neglect  of  duty  as  could  render  the  trustees  guilty  of  man- 
slaughter;  R.  V.  Pocock,  6  Cox's  C.  C.  172.  By  9  Geo.  IV.  c.  .SI,  manslaughter  is 
made  punishable  by  transportation  for  life,  or  not  less  than  seven  years,  or  imprison- 
ment for  not  more  than  four  years,  or  by  fine. 

In  England,  it  has  been  held  that  where  a  man  whips  a  horse  on  which  another  is 
riding,  whereby  a  child  is  killed,  it  is  homicide  by  misadventure  in  the  case  of  the 
rider,  but  manslaughter  in  that  of  him  who  gave  the  blow  ;  1  Hawk.  c.  29.  If  a 
person  ride  with  undue  speed  on  the  street,  and  kiU  a  passenger,  it  is  manslaughter ; 
but  murder  if  he  ride  into  a  crowd  with  intent  to  do  hurt ;  1  Hale,  476.  Giving 
a  child  spirituous  Ifquors  in  such  quantities  as  to  cause  its  death,  is  manslaughter ; 
R.  V.  Martin,  3  C.  and  P.  211.     If  workmen  deliberately  throw  stones  from  a 
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building,  and  so  kill  a  passenger,  it  is  murder ;  but  if  merely  from  carelessness,  it 
is  only  manslaughter ;  HulFs  case,  1664.     It  is  murder  if  the  driver  of  a  carriage 
kill  another  by  wilfully  driving  over  him.     But  if  done  merely  by  carelessness,  it  is 
only  manslaughter,  and  if  wholly  accidental,  it  is  excusable.      The  master  of  a 
steam-boat  has  been  held  liable  for  his  acts,  but  not  for  mere  omissions;  R.  v,  Qree, 
7  C.  and  P.  156;  R.  v.  Allen,  7  C.  and  P.  153.     If  a  person  be  killed  in  an  un- 
lawful and  dangerous  sport  (malum  in  se,  not  malum  prohibitum),  it  is  manslaughter. 
But  it  is  homicide  by  misadventure,  if  the  sport  be  lawful  and  not  dangerous ;  Ward's 
case,  1  East,  P.  C.  270.    Personal  correction  by  parents  and  those  having  authority, 
if  moderate,  but  resulting  in  death,  is  no  more  than  accidental  homicide.     But,  if 
the  correction  be  excessive,  it  will  thru  be  manslaughter,  and  may  be  murder, 
according  to  the  instrument  used,  and  the  other  circumstances ;  1  East's  P.  C.  261. 
K  poison  be  given  by  mistake,  it  is  homicide  by  misadventure ;  but  if  carelessly  ex- 
posed, then  it  may  be  manslaughter  ;  1  Hale,  431.  Death  arising  from  medical  treat- 
ment is   homicide   by  misadventure.     But  if  from   gross  ignorance  or  criminal 
inattention,  it  becomes  manslaughter ;  R.  v.  Williamson,  3  C.  and  P.  635.    And  so 
in  death  arising  from  negligently  delivering  medicines ;  1  Lew.  169.     Shooting  a 
person  on  reasonable  belief  that  the  gun  was  unloaded,  is  accidental  death ;  Foster, 
265.     But  firing  off  pistols  in  the  street,  which  occasion  death,  is  manslaughter ;  1 
East's  P.  C.  266.     A  man  shooting  at  poultry,  intending  to  steal  them,  and  thereby 
killing  a  person,  is  murder ;  Fost.  258.     So  a  person  throwing  a  stone  at  a  crowd 
to  frighten  them  or  to  give  them  hurt,  if  he  kills,  it  is  murder ;  3  Just.  57.     If  a 
blow  aimed  at  one  person  kill  another,  it  is  murder  or  manslaughter,  just  as  if  the 
person  aimed  at  had  been  the  person  slain :  R.  v.  Conner,  7  G.  and  P.  438.     Gross 
provocation  will  render  the  killiug  manslaughter ;  but  trifling  acts  of  provocation 
will  leave  it  murder ;  R.  v,  Hagan,  8  C.  and  P.  167.     Slaying  at  the  moment  a 
maH  taken  in  adultery  with  the  slayer's  wife,  is  manslaughter :  but  it  is  murder  if 
done  after  an  interval ;  R.  v.  Maning,  T.  Raym,  212  ;  R.  v.  Fisher,  8  C.  and  P. 
182.     So  is  it  murder  (p  kill  on  suspicion  of  illicit  intercourse  however  strong;  R. 
V.  Kelly,  2  C.  and  K.  814.     It  is  manslaughter  in  the  driver,  where  a  carriage,  in 
running  a  race  with  another,  is  upset  and  a  passenger  killed ;  R.  v,  Timmins,  7  C. 
and  P.  499.     So  is  it,  where  deatn  ensued  by  taking  out,  in  frolic,  the  trap-stick  of 
a  cart ;  R.  v.  Sullivan,  7  C.  and  P.  641.     Throwing  stones  down  a  mine,  by  which 
the  scaffolding  was  broke,  and  a  miner  subsequently  killed,  was  held  manslaughter  ; 
1  Lewin,  179.     Death  arising  from  the  burstmg  of  a  cannon  imperfectly  made  and 
repaired,  was  held  manslaughter  in  the  ironfounder ;  R.  v.  Carr,  8  0.  and  P.  163. 
It  is  manslaughter  in  the  mother  refusing,  where  able,  to  suckle  her  child,  and 
death  thereby  ensues ;  R.  v,  Edwards,  8  C.  and  P.  611 ;  and  it  is  the  same  offence 
in  both  parents  refusing  to  provide  food  for  an  adult  child ;  R.  v.  Saunders,  7  0. 
and  P.  277.     So  is  it  manslaughter  if  a  master  neglect  medical  aid  to  an  apprentice, 
who  thereby  dies;  R.  v.  Smith,  8  C.  and  P.  153;  and  the  same  where  an  aged 
person  dies  from  neglect  on  the  part  of  those  bound  to  provide  for  him ;  R.  v. 
Mariot,  8  C.  and  P.  425.     Where  a  person  undertakes  the  dutjf  of  supplying  an 
infant  with  food  and  clothing,  and  neglects  to  do  so,  with  intention  to  cause  death 
or  grievous  injury,  it  is  murder ;  but  where  the  neglect  is  culpable  only,  and  not 
malicious,  it  is  manslaughter.     So  where  a  parent  learns  that  the  supplies  given  by 
him  to  his  child  are  misapplied,  and  does  not  interfere,  and  so  his  child  dies,  it  is 
manslaughter  in  him ;  R.  v.  Hook,  4  Cox's  C.  C.  455.     It  is  a  misdemeanour  in 
parents   to  leave  children   of  tender  years  without   food    or   clothing,  whereby 
they   were   severely  injured ;    Regina   v,    Philpott,  23d  April  1853,  22   L.  J. 
M.  C.  113. 

OURATORS  or  managers  of  the  affairs  of  others  are  of  several  kinds. 

1.  A  father  is  curator  or  administrator-in-law  to  his  children,  above  12  in 
females  aud  14  in  males,  and  below  21  years  of  age  in  both  sexes,  not  forisfamiliated 
or  withdrawn  from  his  family ;  and  he  requires  neither  to  establish  a  title,  give  an 
oath  of  fidelity,  make  up  inventories,  nor  find  caution  (unless  where  verging  towards 
insolvency),  and  he  is  not  liable  for  omissions.  Property  may  be  left  by  third 
parties  to  children  under  trustees  or  curators,  excluding  the  administration  of  the 
father  so  far  as  regards  the  management  thereof;  2  Fraser,  182. 

2.  A  father,  in  virtue  of  the  statute  1696,  c.  8,  whilst  in  the  full  exercise  of  his 
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eapadties,  may  name  curators  (as  well  as  tutors)  to  his  lawful  but  not  illegitimate 
mmor  chUdren,  relieving  them  from  liability  for  omissions  or  the  intromissions  of 
each  other,  so  far  as  regards  the  father's  own  estate.  These  curators  are  bound  to 
observe  all  the  forms  applicable  to  other  curators,  but  they  are  not  liable  to  find 
caution  or  to  give  their  oath  of  fidelitj- ;  2  Fraser,  185. 

3.  A  minor  above  the  ages  noted  m  the  first  section  may,  under  the  Act  1555, 
c.  35,  name  one  or  more  curators.  He  calls  by  summons  two  of  his  next  of  kin  on 
the  father's,  and  two  on  the  mother's  side,  to  appear  before  the  sheriff ;  and  at  the 
original  or  continued  diet  he  names  curators,  who  accept  and  give  their  oath  of 
fidelity.  The  minor  cannot  validly  exempt  his  curators  from  liability  for  omissions; 
2  Fraser,  188. 

4.  Curators  named  by  the  father  or  the  minor  must,  under  the  Act  1672,  c.  2, 
give  up  inventories  of  the  minor's  estate,  heritable  and  moveable  ;  and  failing 
this,  may  be  removed  from  office,  and  they  are  deprived  of  all  claim  for  law  expenses ; 
2  Fraser,  193. 

5.  Curators  are  appointed  to  idiots  and  insane  persons.  The  father  cannot  act 
himself^  nor  name  curators  for  such  children  as  are  out  of  minority.  The  appoint-;^ 
ment  is  made  on  a  brief  from  Chancery  addressed  to  the  sheriff  and  a  jury.  The  firsf 
point  of  inquiry  is  the  state  of  the  party's  mind,  and  the  date  when  he  became  of 
unsound  mmd.  The  party  is  said  to  be  cognosced.  The  second  inquiry  is  to  find 
who  is  the  next  male  agnate  (relation  on  the  father's  side)  above  twenty-five  years 
of  age  (1474,  c.  62  ;  1685,  c.  18).  This  curator  has  charge  of  the  person  as  well 
as  property  of  the  ward,  contrary  to  the  general  rule  in  curatory  ;  2  Fraser,  331 . 

6.  A  Curator  Bonis  is  appointed  to  manage  for  pupils  without  tutors,  or  for  per- 
sons labouring  under  temporary  incapacity.  This  office,  on  a  petition  by  the  next 
of  kin  or  any  persons  having  interest,  is  conferred  by  the  Court  of  Session,  and  is 
regulated  by  Act  of  Sederunt,  13th  Feb.  1730,  and  Act  12  and  13  Vict.  c.  51  (1849) ; 
2  Fraser,  332.     See  Factor. 

7.  Curator  ad  Litem  for  the  proper  management  of  a  law-suit  on  the  side  of  a 
minor  without  guardians,  or  opposed  to  them,  or  of  a  wife  in  a  suit  with  her  hus- 
band. The  appointment  is  made  on  a  motion,  or  by  the  judge  of  his  own  accord, 
and  he  gives  his  oath  of  fidelity.  He  is  not  personally  liable  in  expenses  unless  for 
reckless  procedure;  9th  March  1847,  Fraser;  1  Fraser,  276-282;  2  Fraser,  67, 
176,  184. 

CURRENTE  TERMING.  Sequestration  used  before  the  term  of  payment  in 
aecurity  of  rent,  where  the  subject  of  hypothec  has  been,  or  is  about  to  be,  interfered 
with.  The  one  kind  of  sequestration  cannot  be  converted  into  the  other.  Per  Lord 
Corehouse — "  A  process  of  sequestration  for  rent  after  the  term  of  pavment  is  past, 
containing  also  a  prayer  for  a  warrant  of  sale,  is  essentially  different  from  a  process 
of  sequestration  for  rent  currente  termino.  Different  defences  are  pleadable  in 
them,  and  the  one  cannot  be  converted  into  the  other;"  23d  June  1831,  Miller. 
Hunter  on  Landlord  and  Tenant,  696. 

CURSING  AND  BEATING  OF  PARENTS  is  a  capital  offence  in  children 
above  sixteen  years  of  age,  and  they  are  subject  to  an  arbitrary  punishment  when 
below  that  age ;  1661,  c.  20;  1  Hume,  33,  334.  Seven  years' transportation  was 
awarded   under  this  statute;  14th  July   1836,  Beatson,  1   Swinton,  254.     Not 

Bit  IL  ABLE. 

CURSING  AND  SWEARING  are  subject  to  be  repressed  by  fines  imposed  by 
justices,  but  the  several  Scotch  statutes  appear  in  desuetude.  The  Scotch  acts  are 
—1661,  c.  16;  1681,  c.  103  ;  1661,  c.  19  ;  1696,  c.  31.  Profane  swearing  in  a 
court  of  justice  is  a  contempt  of  court,  which  may  instantly  be  punished  by  a  small 
fine  or  short  imprisonment;  2  Hume,  138.  The  principal  Scotch  statute  is  1661, 
c.  19,  which  apportioned  the  penalty  in  the  following  mode :  L.20  Scots  for  a  noble- 
man, 20  merks  for  a  baron,  40s.  for  a  yeoman,  20s.  for  a  servant,  and  the  fifth  part 
of  a\fear*9  stipend  for  a  minister.  Those  who  did  not  pay  these  fines  were  to  be 
put  m  the  stocks  or  imprisoned  four  hours,  and  in  aggravated  cases  imprisonment 
for  year  and  day  was  authorized,  and  sometimes  sureties  were  required  to  abstain 
from  the  practice  in  time  coming.  The  Act  1581  appointed  censors  for  markets 
and  public  fairs  to  enforce  the  act ;  and  the  Act  1693  required  presbyteries  to  make 
similar  appointments.     The  act  in  force  in  England  is  19  Geo.  II.  c.  21,  which  is 
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held  hj  Mr  Boyd  (p.  436)  to  apply  to  Scotland  ;  but  Lord  Swinton  and  others  held 
otherwise;  2  Hutchison's  Justice,  340;  Tait's  Justice,  p.  406;  1  Hume,  672; 
Blair's  Justice,  252.  A  full  detail  of  the  Scotch  statutes  is  given  by  Boyd,  430. 
The  English  Act  19  Geo.  II.  c.  21,  still  m  observance,  imposes  a  penalty  of  Is.  on  a 
day-labourer,  soldier  or  sailor  ;  2s.  on  any  other  person  under  the  degree  of  gentle- 
man ;  and  6s.  on  any  person  of  or  above  that  degree ;  Bums'  Justice  (Chitty's 
edition),  vol.  v.,  p.  1232.  Mr  Boyd  (p.  441)  states  a  case  where  an  English  justice, 
for  maliciously  convicting  a  clergyman  for  profane  swearing,  was  fined  L.200,  laid 
under  caution  for  good  behaviour,  and  struck  out  of  the  commission  of  the  peace. 

CURSING,  LETTERS  OF— OR  OF  EXCOMMUNICATION— followed  the 
sentences  of  ecclesiastical  courts,  and  are  happily  now  only  matter  of  antiquarian 
lore.     Acts  1424,  c.  28 ;  1609,  c.  8  and  4 ;  1690,  c.  28 ;  1  Hume,  674. 

CUSTOM.  Consuetudinary  or  customary  law  supports  many  of  the  most  im- 
portant rights,  and  may  explam,  limit,  and  even  abrogate  statute  law,  contrary  to 
the  rule  in  England  ;  Ersk.  B.  1,  T.  1,  S.  43-46. 

CUSTOMS. — This  tax  on  commerce  is  said  by  some  to  derive  its  name  from 
customary  payment  or  duties ;  but  by  others  are  said  to  originate  in  dues  paid 
for  warehousing  commodities  or  for  the  cmtody  thereof,  and  hence  the  name  customs. 
These  dues  are  considered  by  Adam  Smith  as  taxes  on  the  profits  of  merchants  in 
times  when  they  were  considered  as  little  better  than  emancipated  bondsmen, 
**  whose  persons  were  despised  and  whose  gains  were  envied."  Ctistoms  are  duties 
on  exportation  and  importation  of  commodities,  and  were  anciently  classified  into 
tonnage  and  poundage.  Excise  is  an  inland  exaction  now  termed  the  ^Inland 
Revenue!*  The  first  customs  statute  in  England  was  8  Edward  I.  The  first 
consolidated  customs  act  was  12  Car.  II.  c.  4.  The  table  of  duties  in  that  act 
was  called  " the  Book  of  Bates"  and  the  law  itself  was  known  bs  ^the  Great 
Act,"  In  1329  the  whole  customs  of  England  were  farmed  to  the  great  Flor- 
entine house  of  the  Bardi  for  L.20  per  day,  excluding  Sundays.  In  1671  the 
management  was  transferred  to  a  board  of  commissioners,  and  in  1863  the  revenue 
exceeded  L.22..600,000.  Customs  were  known  in  Scotland  long  before  excise 
duties.  Wool,  skins,  hides,  and  other  merchandise,  sold  in  royal  burghs,  were 
taxed  to  the  king  by  the  36th  of  William  I.  ;  and  the  49th  of  David  II.  in- 
troduced customs  on  gold  and  silver,  and  horses  and  cows  exported.  The  excise 
was  introduced  by  the  Act  1644,  c.  36.  The  first  complete  statute  of  excise  is 
1661,  c.  14.  The  18th  article  of  the  Union  declares  that  the  laws  concerning  trade, 
customs,  and  excise,  are  to  be  the  same  in  both  kingdoms.  Before  the  Union, 
justices  in  Scotland  had  no  jurisdiction  in  matters  of  revenue.  Their  powers,  there- 
fore, are  entirely  matters  of  statutory  regulation,  by  British  statutes,  and  conse- 
quently the  rules  as  settled  in  the  coiuls  of  England  upon  these  statutes,  ought  to 
receive  attention  from  Scotch  justices.  The  Court  of  Session  very  early  found  that 
the  sentences  of  justices  of  peace  in  excise  matters  were  final  on  the  merits,  and 
refused  to  review  them;  1710,  Paterson,  Mor.  7694.  An  appeal  to  the  quarter- 
sessions  in  revenue  cases  was  found  incompetent,  unless  where  allowed  by  statute ; 
1798,  Ogilvie,  Mor.  7631.  The  justices  were  found  to  have  no  common-law  juris- 
diction in  offences  against  the  customs;  1711,  Eyers,  Mor.  7696.  Revenue  con- 
victions, like  all  others,  may  be  set  aside  in  the  Court  of  Session  for  excess  of 
jurisdiction  or  gross  irregularity  ;  1797,  Patulo,  Mor.  7386 ;  10th  Dec.  1807, 
Gutkrie,  Fac.  Coll.  ;  16th  June  1844,  McDonald.  But  the  court  refused  to  inter- 
fere where  **  the  record  was  sufiicientlv  full  and  formal  for  a  justice  of  peace  court, 
and  the  proceedings  were  regular,"  although  the  record  did  not  specif  the  time, 
place,  or  nature  of  the  offence ;  14th  Nov.  1807,  Broadford,  Fac.  Coll.  A  poinding 
was  held  illegal  when  the  statute  authorized  the  penalty  to  be  levied  by  distress, 
although  the  former  was  the  more  lenient  proceeding  ;  20th  Feb.  1811,  Lord  Advo- 
cate V,  Forgans  in  the  Justiciary,  Fac.  Coll.  App.  An  arrestment  was  found  an  in- 
competent form  of  diligence  under  an  excise  decree  ;  1747,  Caldwell,  Mor.  7603. 
Officers  of  revenue  are  entitled  by  statutes  to  certain  rights  of  protection,  which 
have  been  recognised ;  6th  Feb.  1810,  Grant.  The  history  of  the  Customs  and 
Excise  is  given  by  Dr  Boyd  in  his  Treatise  on  the  Office  of  Justice,  p.  966,  by  Mr 
Hutchison,  vol.  iii.  p.  331,  and  by  Mr  Tait,  p.  111.  Custom-house  officers  are  not 
guilty  of  murder  wnen  they  act  in  defence  and  in  discharge  of  duty,  and  where 
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there  is  no  rashness  or  excess  on  their  part ;  1  Hume,  214,  and  cases  there  dted. 
The  Act  9  Geo.  II.  c.  35,  sanctions  the  use  of  force  on  the  part  of  the  officers  of 
revenue,  and  in  case  of  death  protects  them ;  whilst  the  Act  24  Geo.  III.  c.  47, 
makes  it  capital  to  shoot  at  any  officer  of  revenue  or  his  assistants  acting  in  the 
execution  of  duty.  An  officer  of  revenue  is  entitled  to  liberation  on  bail,  though 
charged  with  murder,  if  the  person  was  killed  in  violently  resisting  the  officer ; 
9  Geo.  II.  c.  35.  A  variety  of  severe  enactments  against  smuggling  and  resistance 
of  officers  of  revenue  have  been  framed,  from  the  6  Geo.  I.  c.  21 .  downwards,  all 
which  are  detailed  by  Baron  Hume  under  the  24th  chapter  (Smuggling)  of  his  Com- 
mentaries, vol.  i.  p.  488-493.  But  in  addition  to  the  acts  there  stat^,  see  3  and  4 
Will.  IV.  c,  63  ;  4  WUl.  IV.  c.  13  ;  4  and  6  Will.  IV.  c.  60  ;  I  and  2  Vict.  c.  118, 
and  5  and  6  Vict.  c.  47,  and  the  Consolidated  Act  8  and  9  Vict.  c.  87,  **  for  the  pre- 
vention of  smuggling."  An  attempt  to  bribe  an  officer  of  revenue  was  found  a 
crime  at  common  law  ;  1786,  Stein,  1  Hume,  408.  Where  a  party  is  charged  with 
an  offence  against  the  revenue,  amounting  to  a  misdemeanour  under  the  Act  24  Geo. 
III.  c.  47,  he  is  not  entitled  to  liberation,  except  on  his  own  recognisance  in  L.200, 
and  two  sufficient  sureties  in  L.lOO  each.  It  is  declared  perjury  to  make  a  false 
declaration  in  matters  concerning  the  customs;  3  and  4  Will.  IV.  c.  51,  s.  29,  and 
4  and  6  Will.  IV.  c.  89.  The  Act  3  and  4  Will.  IV.  c.  67,  s.  41,  renders  officers 
of  revenue  chargeable  with  a  misdemeanour  for  the  embezzlement,  waste,  spoil,  or 
destruction  of  goods  or  merchandise  warehoused  under  that  act. 

The  statutes  relative  to  the  management  of  the  customs  are  so  many,  and  changes 
thereon  are  so  often  made,  that  it  would  be  useless  to  give  them  here  at  large.  In 
any  prosecution  under  the  Custom  Laws,  justices  will  ask  for  the  relative  statutes  and 
consider  their  import,  and  not  rest  satisfied  with  any  mere  abridgment.  The  first 
consolidation  act  was  introduced  by  Mr  Pitt,  and  passed  in  1787,  and  is  27  Geo.  m. 
c.  13.  A  new  consolidation  act  took  place  in  1826.  In  1833,  several  amendments 
were  consolidated  with  the  existing  acts ;  and  in  1845,  a  new  consolidation  of  the 
whole  laws  relative  to  the  customs  took  place  in  eleven  separate  acts,  all  of  which 
bear  date  4th  August  1845,  and  form  the  8  and  9  Vict.  c.  84  to  c.  94  inclusive^  in 
the  following  order : — 

1 .  To  repeal  the  several  laws  relating  to  the  customs,  c.  84. 

2.  For  the  management  of  the  customs,  c.  86.  {RepeaJ»ed  by  16  and  17  Ftel., 
c.  107,  except  sees.  2  and2i). 

3.  For  the  general  regulation  of  the  customs,  c.  80.  {DiitOf  except  Bees.  46, 139, 
140,  and  63,  so  far  as  relates  to  Scotland). 

4.  For  the  prevention  of  smuggling,  c.  87.     {Ditto,  except  sees.  10  and  124). 
6.  For  the  encouragement  of  British  shipping  and  navigation,  c.  88. 

6.  For  the  registering  of  British  vessels,  c.  89. 

7.  For  granting  duties  of  customs,  c.  90.     (77ie  whole  act  repeaUd  as  above). 

8.  For  the  warehousing  of  goods,  c.  91.     {Ditto,  except  sec.  61). 

9.  To  grant  certain  bounties  and  allowances,  c.  92.     {The  whole  act  repealed), 

10.  To  regulate  the  trade  of  British  possessions  abroa>d,  c.  93.     {Ditto). 

11.  For  regulating  the  trade  of  the  Isle  of  Man,  c.  94.     {Ditto). 

Since  this  consolidation,  the  following  statutes  on  this  branch  of  revenue  have 
been  enacted : — 

9  and  10  Vict.  c.  23  (1846),  to  alter  duties.     {The  whole  act  repealed  as  above). 

y,  c.  94,  to  enable  the  legislature  of  certain  British  possessions  to 

reduce  or  repeal  duties.     {Ditto). 
„  c.  102,  to  amend  the  consolidated  acts  of  1846.    {Ditto). 

10  Vict.  c.  23  (1847),  to  alter  certain  duties.     {Ditto). 

11  and  12  Vict.  c.  97  (1848),  as  to  sugar  duties.     {Ditto). 

12  and  13  Vict.  c.  29,  to  amend  the  laws  in  force  for  the  encouragement  of  British 

shipping.    {The  whole  act  repealed,  except  sees.  7,  8,  9, 17,  18, 19,  and  20). 

12  and  13  Vict.  c.  90  (1849),  amending  the  consolidated  acts  of  1846.     {The 

whole  act  repealed,  except  sees.  41,  42,  and  43). 

13  and  14  Vict.  c.  96  (1860),  farther  amendments  of  the  consolidated  acts  of 

1846.    (Hie  whole  act  repealed,  except  see.  14). 

14  and  16  Vict.  c.  62  (1861),  to  alter  duties.     {I%e  whole  act  repealed). 

The  whole  statutes  are  now  of  new  consolidation  by  16  and  17  Vict.  c.  107» 
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intituled  "  An  act  to  amend  and  consolidate  the  laws  relating  to  the  customs  of 
the  United  Kingdom  and  the  Isle  of  Man,  and  certain  laws  relating  to  trade  and 
navigation  and  the  British  possessions,'*  20th  Aug.  1858.  (Customs  Consolidation 
Act,  1853).  And  by  another  act,  cap.  106  of  the  same  session,  '*  An  act  for  con- 
solidating customs  duties  acts."  (Custams  Tariff  Act,  1853).  The  act  54  chapter 
of  the  same  session,  is  **  An  act  to  alter  certain  duties  of  customs."  The  jurisdiction 
and  forms  of  procedure  are  now  regulated  by  the  Act  16  and  17  Vict.  c.  107,8.  263, 
and  subsequent  sections,  and  minute  forms  are  given  in  schedules  annexed,  which 
must  be  closely  followed. 

Before  the  Act  5  and  6  Vict.  c.  47,  the  list  of  articles  subject  to  castoms  duties 
was  not  le<s  than  1200,  but  by  the  last  act  the  number  is  reduced  to  147. 

In  England,  the  following  points  have  been  decided  under  the  former  statutes : — 

1.  Neither  infancy  nor  coverture  constitutes  any  bar  to  a  prosecution  for  penal- 
ties under  the  Custom-house  laws ;  R.  v.  Crofts,  2  Stra.  1120. 

2.  Neither  a  son  nor  servant  is  justified  acting  under  command  or  coercion  of  a 
father  or  master ;  Hawk.  p.  6,  book  i.  sec.  14. 

3.  A  master,  in  general,  is  liable  for  the  acts  of  his  servant,  though  done  without 
his  knowledge ;  R.  v.  Dixon,  3  M.  and  S.  11.  But  commissioners  may  remit  penal- 
ties against  masters  and  owners  of  vessels  where  they  are  personally  innocent  of  the 
offence ;  3  and  4  Will.  IV.  c.  52,  s.  134. 

4.  Partners  are  held  liable  for  the  misconduct  of  each  other,  and  each  in  separate 
penalties  ;  Reg.  v.  Dean,  12  M.  and  W.  39 ;  Com.  Rep.  616. 

5.  Under  5  and  6  Vict.  c.  93,  s.  3,  a  dealer  in  tobacco  was  held  liable  in  the 
penalty  for  having  adulterated  tobacco  in  his  possession,  though  it  was  proved  that 
ne  did  not  know  or  suppose  it  to  be  so.  But  otherwise,  if  put  into  his  premises 
without  his  knowledge  or  authority,  and  not  in  the  course  of  business.  R.  v.  Wood- 
row,  M.  and  W.  404. 

6.  The  owner  of  a  vessel,  who  knowingly  lets  his  vessel  for  a  smuggling  adven- 
ture, was  held  liable  in  the  penalties  under  8  and  9  Vict,  as  a  person  ''con- 
cerned" in  the  illegal  unshippmg  of  goods ;  Attorney-General  v.  Robson,  20  L.  J. 
188  Exch. 

7.  Where  a  clerk  had  introduced  false  entries  in  the  Custom-house  books,  though 
there  was  no  proof  that  the  fact  was  known  to  his  master,  it  was  held  that  the  jury 
mis^ht  infer  that  he  was  privy  to  the  fraud,  he  having  taken  benefit  therefrom ;  Reg. 
».  Dean,  12  M.  and  W.  39. 

8.  A  collector  of  customs  held  liable  in  damages  for  refusing  to  sign  a  bill  of  entry 
for  an  import  without  payment  of  a  sum  which  could  not  be  legally  daimed;  Barrow 
V.  Amaud,  8  Q  B.  595. 

9.  The  duties  become  a  debt  to  the  crown  immediately  on  importation ;  Leaper 
V.  Smith,  Bunb.  79 ;  and  the  warehousing  acts  make  no  difference  in  the  rule,  but 
only  give  time  ;  Attorney-General  v,  Ansted,  12  M.  and  W.  620. 

10.  Where  goods  are  landed  without  payment  of  duties,  or  a  perfect  entry  made, 
they  are  in  the  situation  of  goods  illegally  unshipped,  and  all  assisting  in  the  know- 
ledge of  the  entry  not  bemg  duly  made  are  liable  in  the  penalties;  Attorney- 
General  V.  Hurel,  11  M.  and  W.  685  ;  I5th  May  1843,  R.  v.  Candy,  Exch. 

11.  A  vessel  is  forfeited  from  the  time  of  an  act  of  smuggling,  so  as  to  avoid  any 
alienation  after  that  time,  though  before  condemnation ;  Locker  1  T.  R.,  260. 

12.  Finding  of  smuggled  goods  in  a  house  is  prima  facie  evidence  against  the 
occupant,  leaving  him  to  prove  his  ignorance ;  Attorney-General  v,  Siddon,  1  C.  and 
J.  224. 

13.  Where  goods  liable  to  forfeiture  are  mixed  with  others  not  so  liable,  and 
separation  cannot  be  effected,  the  whole  is  forfeited  ;  Colville,  2  Camp.  576. 

14.  In  smuggling  it  is  sufficient  that  one  of  the  party  be  armed ;  R.  v.  Smith, 
B.  and  R.  386.  Any  weapon  will  be  sufficient ;  R.  v.  Cosans,  1  Leach,  42 ;  but 
not  a  whip  ;  R.  v.  Fletcher,  lUd.  23  ;  nor  bats ;  R.  t,  Noaks,  56  and  P.  226 ;  nor  a 
hatchet  caught  up  at  the  moment ;  R.  v.  Rose,  1  Leach,  342. 

15.  Separate  penalties  under  different  sections  for  the  same  act  may  be  obtained  ; 
Attorney-General  v.  Tours,  6  Price,  198. 

16.  Justices  may  be  compelled  to  hear  and  determine  informations;  R.  v.  Todd, 
1  Stra.  530. 
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17.  The  infomiation  must  be  in  writing,  correctly  state  the  offence,  and  the  quan- 
tities seized ;  Attorney- General  v.  Jeffrey,  M*Clel.  Rep.  270,  Radford,  3  T.  R.  632. 

18.  There  must  be  certainty.  An  information  that  the  accused  "  imported,^  or 
caused  to  be  imported,"  contraband  goods,  held  bad ;  R.  v,  Morley,  1  Young  and 
Jer.  221.  • 

19.  The  summons  may  be  issued  by  one  justice,  but  must  be  heard  before  two  jus- 
tices, and  should,  if  possible,  be  served  personally  within  a  reasonable  time  before 
the  diet  of  appearance  ;  Russell,  13  Q.  B.  237.  If  the  accused  does  not  appear,  the 
citation  must  be  proved  by  the  oath  of  the  summoning  officer.  Appearance  cures 
any  defect  of  the  summons.     The  accused  may  get  an  adjournment  on  cause  shown. 

20.  On  failure  to  appear,  the  justice  must  proceed  by  proof,  in  the  same  way  as 
if  the  accused  had  appeared;  R.  v.  Wainford,  5  Doul.  and  R.  489. 

21.  The  accused  is  entitled  to  the  aid  of  an  attorney ;  Daubenoy  v.  Cooper,  10  B. 
and  Cre9.  237;  and  costs  may  be  given  on  both  sides  by  16  and  17  Vict.  c.  10,  s. 
263,  contrary  to  the  former  rule  that  no  costs  were  given  either  for  or  against  the 
crown. 

22.  As  a  general  rule,  the  prosecutor  must  prove  all  the  charge  that  is  of  a  posi- 
tive nature  by  affirmative  proof.  But  where  of  a  negative  Kind,  and  affording 
ground  of  defence,  the  proof  rests  with  accused. 

23.  If  several  are  concerned  in  obstructing  an  officer,  each  is  liable  in  the  statutory 
penalty ;  R.  v.  Clark,  Cowper,  610 ;  Reg.  v.  Dean,  12  M.  and  W.  39. 

24.  The  essential  requisite  of  a  conviction  is  certainiy,  and  that  the  offence  be 
not  charged  alternatively,  but  described  as  defined  in  the  statute,  and  expressly 
alleging  all  the  facts  necessary  to  support  the  proceeding,  leaving  nothing  to  be 
gathered  by  inference  or  intendment.  A  conviction  of  carrying  and  conveying 
foreign  brandy,  *'-  then  and  there  liahU  to  forfeiture,''  was  set  aside  because  it  did 
not  show  the  particular  ^rowwe?^  of  forfeiture ;  R.  v  Morley,  1  Young  and  Jer.  221. 
The  setting  out  of  the  evideiu^e  is  not  necessary  in  revenue  convictions. 

2h,  The  name  of  the  coun^  must  be  in  the  body,  and  not  merely  on  the  margin 
of  the  conviction — the  date  of  exhibiting  the  information — the  names  and  styles  of 
the  magistrates,  showing  them  to  have  jurisdiction — the  name  of  the  officer  exhi- 
biting the  information — must  be  all  accurately  set  forth,  as  in  a  criminal  case ;  R.  v. 
Candy,  Exch.  1843. 

26.  Nothing  which  may  be  rejected  as  surplusage  will  vitiate  the  conviction,  if 
enough  be  left  to  make  a  clear  conviction — affirming  the  offence — negativing  the 
exceptions — and  avoiding  repugnancy  and  duplicity  ;  R.  v.  Stevens,  5  East,  244. 

27.  Though  a  day  and  place  must  be  stated,  it  is  sufficient  that  the  offence  be 
proved  to  have  been  committed  within  the  statutory  term,  and  within  the  jurisdic- 
tion ;  R.  V.  Crisp,  7  East,  389,  Chamack,  1  Salk.  281. 

28.  The  conviction  need  not  be  drawn  up  immediately ,  but  may  be  postponed 
until  commitment  be  made  out ;  Rex  v.  Barker,  1  East,  186. 

29.  In  England  the  Attorney-General,  and  in  Scotland  the  Lord-Advocate,  may 
stop  proceedings  before  the  justices  by  entering  a  nolle  prosequi. 

30.  There  being  no  api)eal  to  quarter- sessions  under  the  customs  laws  (with  some 
few  statutory  exceptions),  the  only  remedy  in  England  for  defect  of  legal  form  is  by 
habeas  corpus  and  certiorari,  which  are  granted  only  where  there  is  a  defect  appa- 
rent on  the  face  of  the  proceedings.  An  objection  to  the  information  will  be  of  no 
avail  if  it  does  not  appear  in  the  conviction.  See  Hamel  on  the  Laws  of  the 
Customs  (1864) ;  Bums'  Justice  (Chitt/s  edition),  vol.  ii.  p.  480-610.  See  Crimi- 
nal Procedure,  and  Merchant  Seamen. 

CUSTOS  ROTULORUM— the  keeper  of  the  county  records  in  England.  He 
is  the  principal  civil  officer  in  the  county,  as  the  lord-lieutenant  is  the  principal 
military  officer.  He  is  considered  rather  to  be  a  minister  than  a  judge.  He  is 
appointed  by  the  king,  and  removeable  at  pleasure.  He  names  the  clerks  of  the 
peace.  This  office  was  once  known  in  Scotland,  1617,  c.  18;  1661,  c.  38  ;  Hutchi- 
son's Justice,  vol.  i.  p.  51.  Sir  James  Fowles  of  CoUingtoun,  one  of  the  justices  of  the 
peace  for  the  county  of  Edinburgh,  was  named  custos  rotulorum  by  commission  in 
1610.  The  sheriff-clerk  and  clerk  of  the  peace  are  keepers  of  the  records  of  their 
respective  courts,  and  the  Record  of  Sasines  is  placed  under  other  territorial  divi- 
sions; Act  1617,  c.  16;  Ersk.  B.  2,  Tit.  3,  S.  40. 
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DAMAGES  are  due  for  breach  of  contract  and  personal  injury,  and  all  cases  in 
which  specific  performance  cannot  be  enforced;  Ersk.  B.  3,  T.  1,  S.  12-14.  A 
penalty  added  to  an  obli^tion  does  not  liberate  the  obli^nt  on  tender  of  the 
amount  of  penalty  from  performance  of  the  obli^tion,  but  which  is  meant  to  cover 
loss  and  expense  arising  from  failure  duly  to  perform ;  Ersk.  B.  3,  T.  3,  S.  86. 
Almost  all  descriptions  of  actions  of  damages  are  enunlerated  in  6  Geo.  IV.  c.  120» 
ahd  sent  at  once  to  a  jury,  without  any  previous  inquiry  how  far  such  trial  is  suited 
for  the  case,  and  however  unwilling  the  parties  may  be ;  but  this  is  somewhat  naodi- 
fied  by  the  Act  13  and  14  Vict.  c.  36  (1850).  Wnere  justices  had  fined  a  party  for 
scandal  on  a  complaint  at  the  instance  of  a  private  party  and  the  fisca^  the  court, 
after  inquiry  into  the  English  practice,  found  that  iustices  had  no  jurisdiction  in 
such  cases  ;  1711,  Sharp,  Mor.  7597.  But  the  jurisdiction  was  sustained  where  the 
expressions  imported  a  threatening  to  break  the  peace;  1752,  Bell,  M.  7609.  A 
small-debt  decree  of  the  justices  was  sustained,  awarding  damages  for  professional 
misconduct  in  a  messenger;  1801,  Tumbull,  Fac.  Ck)ll.  Oases  of  damages  are  de- 
cided in  small-debt  courts,  but  trivial  matters  of  discord  amongst  neighbours  are  not 
to  be  thus  encouraged.  Lord  Justice-Clerk  (Hope)  doubted  the  competency  of  an 
action  of  daniages  before  the  justices ;  12th  Dec.  1848,  Forsyth.  See  2)ef amotion — 
Justices — Reparation. 

DAMNUM  FATALE — ^loss  arising  from  pure  accident,  such  as  fire,  storm,  and 
flood ;  2  Hunter  on  Law  of  Landlord  and  Tenant,  438. 

DATE.  A  deed  according  to  the  law  of  Scotland,  though  scrupulous  as  to  the 
minutest  statutory  forms,  is  nevertheless  valid  without  a  date;  Ersk.  B.  3,  T.  2,  S. 
18.  No  sensible  man  would  willinglv  avail  himself  of  such  immunity.  The  omis^on 
of,  or  an  erazure  in,  the  date  may  be  presumptive  of  fraud.  Holograph  deeds  do 
not  prove  their  own  date  when  questioned ;  Ersk.  B.  2,  T.  2,  S.  22.  But  the  date 
of  such  may  be  proved  by  other  writings  or  facts.  Bills,  letters,  and  other  mercan- 
tile writings,  prove  their  date,  so  as  to  place  on  the  objector  the  burden  of  disproving 
them ;  Ersk.  B.  3,  T.  2,  S.  24,  25.     See  Deed. 

DEAD  BODY — taking  such  before  interment  or  from  the  grave  (crimen  violati 
M^pulchri)  is  an  indictable  oflfence— once  of  painfully  frequent  occurrence,  involving 
orben,  on  the  one  hand,  the  finest  feelings  of  our  nature ;  and,  on  the  other,  the 
characters  of  the  young  members  of  an  honourable  profession — but  a  crime  now 
happily  wholly  unknown  since  the  introduction  of  the  Anatomy  Act,  2  and  3  Will. 
1 V .  c.  73,  and  the  doing  away  of  giving  the  bodies  of  murderers  to  be  dissected,  4 
and  5  Will.  IV.  c.  26,  s.  1.  Unless  some  apparel  was  taken,  the  removal  of  the 
body  did  not  itself  constitute  theft  either  in  England  or  Scotland ;  1  Hume,  85. 

DEAD  FREIGHT  is  that  paid  for  the  unoccupied  space  of  a  ship  wholly  freighted, 
but  only  partiallv  filled ;  and  the  freighter  cannot  escape  on  payment  of  freight  for 
the  goods  actually  shipped,  but  neither  can  the  owner,  unless  by  special  bargain, 
retain  the  goods  further  than  for  their  own  freight,  the  other  being  a  personal  daim 
of  damage  imder  the  above  name  ;  1  Bell's  Com.  574. 

DEAD'S  PART  OF  GEAR  is  that  part  of  moveables  which  a  man  may  freely 
dbpose  of  by  testament,  independent  of  the  legal  claim  of  wife  and  children.  If  he 
has  neither  the  one  nor  the  other,  then  all  is  dead's  part.  If  he  leave  only  a  widow, 
the  half  is  hers,  and  the  other  half  falls  imder  his  testament,  or  to  his  next  of  kin 
where  there  is  no  testament.  If  he  be  survived  both  by  wife  and  child  or  children,  a 
third  goes  to  the  widow  (jus  relictos),  a  third  to  the  children  as  bairns'  part  of  gear 
(Ip^imX  and  a  third  is  dead's  part  falling  imder  the  testament ;  or  if  none,  then  to 
the  children,  as  his  executors.  The  widow  and  the  children  take  their  shares  as  cre- 
ditors by  force  of  law,  but  the  dead's  part  must  be  taken  up  as  succession ;  Ersk.  B. 
8,  T.  9,  S.  18-22  ;  1  Fraser,  699. 

DEAF  AND  DUMB.  By  the  Roman  law  such  persons  could  not  contract.  But 
by  our  law  they  can,  if  it  clearly  appear  they  are  capable  of  acting  and  imderstand- 
ing  the  nature  of  the  contract ;  Ersk.  B.  3,  T.  1,  S.  16.  To  those  who  are  incapable, 
tutors  are  appointed  the  same  as  to  minors,  2  Fraser,  133.  They  are  subject  to 
trial  for  crime,  on  proof  of  soundness  of  mind ;  and  their  examination  and  plea  are 
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taken,  and  the  evidence  interpreted  to  them  by  means  of  writing  or  signs,  1  Hume, 
46;  2  lb.  278.  The^  of  course  cannot  act  as  jurymen  (2  lb,  310);  and  a  lesser  degree 
of  deafness  incapacitates  for  the  duties  of  that  office,  where  acuteness  of  hearing 
is  peculiarly  necessary,  as  witnesses  seem  to  make  it  a  matter  of  duty  to  speak 
in  whispers,  and  thereby  ensure  the  continued  attention  of  the  judge,  by  compeUing 
him  continually  to  urge  speaking  so  as  to  be  heard.     See  Criminal  Prosecution. 

DEAN  OF  FACULTY  (Decanua),  the  President  of  the  Faculty  of  Advocates, 
who  is  elected  annually. 

DEAN  of  GUILD  is  the  president  of  the  guildry  or  merchantmen  in  royal 
burghs.  Under  the  Act  1593,  c.  180,  he  had  an  extensive  jurisdiction  in  mercantile 
and  maritime  causes,  but  which  has  been  long  in  desuetude.  Ue  has  still  a  jurisdic- 
tion similar  to  that  of  the  Roman  JSdile,  to  condemn  ruinous  buildings,  and  to  re- 
build, under  a  judicial  security  on  the  property  for  repayment  of  the  expense,  called 
the  Jec^e  and  Warrant ;  also  to  line  or  define  the  boundaries  of  properties,  luid 
settle  questions  of  possession  in  matters  of  vicinage,  wherever  there  is  some  question 
of  structure  in  dispute.  In  all  these  cases  his  jurisdiction  is  privative,  and  exclusive 
of  the  sheriff,  who,  though  having  his  powers  extended  by  the  Act  1  and  2  ^ict. 
c.  119,  s.  16,  to  such  questions  in  counties,  does  not  bj  implication  infiringe  on  the 
existing  exclusive  jurisdiction  of  the  guild  court  within  burghs.  The  dean  has  a 
council  to  assist  hiin,  as  a  species  of  juij  in  matters  of 'fact,  and  he  has  the  benefit 
of  the  burgh  assessors  or  his  own  clerk  m  matters  of  law ;  but  the  judgments  must 
be  subscribed  by  him,  and  they  are  like  those  of  all  inferior  courts,  subject  to  review 
of  the  Court  of  Session ;  Ersk.  B.  1,  T.  4,  S.  24.  In  the  burghs  of  Edinburgh,  Glas- 
gow, Perth,  Aberdeen,  and  Dundee,  the  dean  has,  as  such,  a  seat  in  the  burgh 
council. 

DEATH  is  either  natural  when  life  is  extinct,  or  ctvt7  when  the  party  is  held  dead 
by  declaration  of  the  law,  as  in  outlawry.  The  presumption  is  in  favour  of  life  for 
a  reasonable  length  of  time,  not  defined  by  any  absolute  rule ;  and  the  burden  of 
proving  is  on  the  party  who  affirms  death.  In  some  cases,  money  has  been  ordered 
to  be  paid  over  on  caution  to  repay  should  the  person  presumed  to  be  dead  after- 
wards appear  to  claim  ;  7th  July  1825,  Fettes ;  15th  June  1830,  Hyslop ;  1st  Feb. 
1834,  Campbell ;  17th  April  1848,  Lapsley  (in  House  of  Lords).  Arrestments  and 
inhibitions  fall  not  by  death ;  and  procuratories  of  resignation,  precepts  of  sasine, 
and  registrable  deeds,  though  mandates,  still  subsist  in  virtue  of  the  Act  1693,  c. 
15.  Precepts  of  dare  constat  do  not  now  fall  as  they  formerly  did  by  the  granter's 
death;  10  and  11  Vict.  c.  48,  s.  15  (1847).  Vitious  intromission  and  behaviour  as 
heir  is  obliterated  by  death,  so  as  not  to  fix  universcU  liability  on  the  representatives, 
but  who  are  only  bound  to  account,  if  they,  in  their  turn,  do  not  intromit ;  Ersk.  B. 
3,  T.  10,  s.  54.  Death  of  either  party  arrests  the  progress  of  an  action  at  law.  The 
representatives  may  sist  themselves,  either  as  pursuers  or  defenders,  on  producing  a 
title,  and,  if  unwilling,  may  be  forced  so  to  do  by  the  accessory  action  of  trans- 
ference; 1693,  c.  15;  Ersk.  B.  4,  T.  1,  SS  60,  61 ;  M'Laurin,  380;  M<Glashan 
(1854),  p.  130. 

DEATHBED.  The  andent  law  so  called  is  peculiar  to  Scotland,  and  is  designed 
to  prevent  the  rights  of  the  heir  being  defeated  by  undue  influence  at  a  period  when 
the  mind  is  supposed  to  be  weak.  It  has  been  extolled  b^  some  great  lawyers,  in-* 
eluding  Lord  Eidon,  and  reprobated  by  others.  There  is  this  anomaly,  that  it 
anxiously  protects  heritage  of  the  smallest  extent,  but  leaves  unprotected  moveable 
suoeession  to  the  greatest  amoimt,  which  may  be  disposed  of  by  last  will  and  testa- 
ment immediately  before  death,  if  the  party  have  a  disposing  mind. 

1.  None  but  the  heir  in  heritage  can  quarrel  the  deed  under  this  law,  and  he  must 
do  so  by  reduction.  The  deed  is  good  against  all  others,  so  far  as  regards  this 
ground  of  objection.  An  apparent  heir  may  challenge,  and  the  right  descends  to  the 
next  heir,  if  the  first  heir  nas  not  ratified  the  deed.  Creditors  of  the  heir  and  the 
crown  may  also  make  the  challenge.  The  challenge  is  not  cut  off  except  by  the 
lapse  of  the  forty  gears'  prescription,  which  should  induce  incjuiry  by  conveyancers, 
wherever  there  exists  ground  for  doubt  on  the  face  of  the  titles  that  anjr  deed  is 
open  to  the  objection.  The  heir  may  homologate  the  deed  by  an  express  ratification, 
but  he  is  not  held  to  do  so  by  previously  accepting  a  provision  in  full  of  all  claim,  or 
binding  himself  prospectively  not  to  challenge  the  deed. 
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2.  The  heir  may  avail  himRelf  of  the  revocation  in  a  deathbed  deed,  to  get 
rid  of  a  prior  unobjectionable  deed  equally  excluding  him  as  the  one  latterly 
made,  and  this  contrary  to  the  principle  of  approbate  and  reprobate ;  16th  Jan. 
1861,  Ker. 

3.  Every  deed  on  deathbed,  whether  onerous  or  gratuitous,  if  to  the  hurt  of  the 
heir,  is  open  to  the  objection.  Leases  for  adequate  rents  under  ordinary  manage- 
ment are  excepted,  and  such  deeds  as  were  compulsory  on  the  deceased  to  grant ;  1st 
June  1813,  Serople. 

4.  The  granter  must  at  the  time  be  labouring  under  the  disease  of  which  he  died, 
though  not  reckoned  a  mortal  disease ;  and  if  he  be  not  so,  it  matters  not  how  soon 
thereafter  he  dies ;  1st  Dec.  1823,  Robertson.  Though  under  disease  at  the  time, 
if  he  afterwards  died  from  the  effects  of  an  accident,  or  of  a  disease  not  the  sequel  of 
the  first,  but  distinct  therefrom,  the  objection  is  excluded  ;  24th  June  1816,  Pater- 
son  ;  1  Murray,  7.  If  the  disease  be  continuous,  it  is  not  material  that  it  should 
affect  the  granter's  mental  powers,  or  confine  him  to  bed,  or  even  to  the  house ; 
1787,  Black,  Mor.  3302. 

6.  If  the  party  survive  the  making  of  the  deed  until  the  sixtieth  day  after  its 
date,  though  all  the  time  labouring  under  the  disease  which  terminated  his  existence, 
the  objection  is  avoided  by  the  statute  1696,  c.  4.  Holograph  deeds  do  not  in- 
struct their  dates  in  such  questions,  which  must  be  proved  by  other  adminicles  of 
evidence. 

6.  The  objection  is  removed  if  the  maker  of  the  deed,  after  its  making,  publicly 
appear  either  at  kirk  or  proper  market,  in  precise  time  thereof  (Act  of  Sederunt, 
29th  Feb.  1692),  and  without  being  supported  in  the  going  or  returning,  unless  in 
the  way  in  which  he  was  accustomed  whilst  in  usual  health ;  no  other  acts,  though 
superior  evidence  of  vigour,  will  answer  the  purpose;  16th  May  1815,  Maitland ; 
and  it  must  be  an  attendance  at  kirk  or  market  without  fraudulent  intention  merely 
to  make  the  deed  good ;  17th  May  1821,  Ormiston ;  Ersk.  B.  3,  T.  8,  S.  95-100; 
Stoir,  B.  4,  T.  20,  S.  38 ;  1  Fraser,  552. 

7.  A  father  on  deathbed  cannot  name  curators  to  his  children,  or  tutors  under  a 
declaration  of  liberation  from  omissions;  1696,  c.  8;  1751,  Crawford,  Mor.  3230 ; 
nor  can  he  defeat  the  legitim  or  jus  relictce,  1728,  Henderson,  M.  8199. 

DEBATING  SOCIETIES  at  one  time  were  frequently  the  covert  organization 
of  treasonable  associations,  and  therefore  were  regulated  by  several  statutes.  The 
last  in  date  is  39  Geo.  III.  c.  79 ;  1  Hume,  557.     See  Sedition. 

DE  BENE  ESSE,  in  English  law,  is  a  term  nearly  similar  to  *"  before  answer" 
in  that  of  Scotland.     See  Before  Answer, 

DEBENTURES — ^granted  by  government  offices  and  public  companies  acknow- 
ledging debt,  bounty,  or  drawback  to  be  paid. 

DEBITA  FUNDI— real  debts  secured  over  land,  such  as  feu-duties  and  heritable 
securities,  which  are  preferable  over  the  proprietor  and  those  claiming  through  him. 
But  rents,  tithes,  expense  of  building  and  repairing  churches,  and  such  like,  are 
deheta  fntctuum — debts  on  the  fruits  only,  and  not  on  the  land ;  Ersk.  B.  2,  T.  8, 
S.  37 ;  Connel  on  Tithes,  vol.  ii.  p.  83. 

DEBITOR  NON  PR^SUMITUR  DONARE.  All  monies  and  goods  given, 
or  deeds  granted,  by  a  debtor  to  his  creditor,  are  presumed  to  be  towards  liquidation 
of  the  debt.  As  a  mere  presumption  of  law,  it  may  be  overcome  by  clear  evidence 
of  other  piu*pose  intended;  1726,  Gibson,  M.  11,481 ;  21st  Nov.  1829,  Marshall; 
13th  Nov.  1851,  Heron  ;  Ersk.  B.  3,  T.  4,  S.  93. 

DECEIT  includes  all  collusive  acts  whereby  a  person  may  be  defrauded.  This  is, 
in  the  civil  law,  called  dolus  malus,  on  proof  of  which  a  contract  may  be  set  aside, 
but  only  at  the  suit  of  the  deceived  party,  not  of  the  deceiver,  because  deceptis  non 
deeipientUmsjura  subvmiufU;  28th  March  1828,  M*Diarmid  (H,  L.),Ersk.  B.  4,  T. 
1,  S.  27. 

DECBLE  GARB  ALES,  teind-sheaves,  drawn  by  the  rector. 

DECIMM  INCLUS^,  teinds  not  separated  from  the  stock. 

DECIM^  RECTORL^,  parsonage  tithes. 

DECIM^  VICARL^,  vicarage  tithes,  drawn  by  the  vicar. 
See  Connel  on  Tithes;  Ersk.  B.  3,  T.  10,  S.  10-13. 

DECERN.     It  is  made  use  of  when  judgment  is  finally  given.    Even  where  the 
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defender  is  assoilzied  from  the  action,  the  interlocutor  ought  to  finish  with  the 
words  <*  and  decerns ; "  for  without  such  the  judgment  cannot  be  extracted ; 
M*Laurin,  426. 

DECISIONS.  A  uniform  course  of  decisions  in  the  supreme  courts  is  accounted 
part  of  customary  law,  and  ought  to  rule  in  local  courts ;  Ersk.  B.  1,  T.  1,  S.  47. 
"  But  there  is  much  difference  to  be  made  betwixt  a  custom  bj  frequent  decisions, 
and  a  single  decision  which  hath  not  the  like  effect ;"  Stair,  B.  1,  T.  1,  S.  16.  The 
principal  reports  of  decided  cases  in  Scotch  law  are  the  following  :— 

AbbreviationM,  Name  of  Reporter, 

Mor.  or   M MorriBon^s  Dictionary  of  Decision!  from  the  Institution  of  the  Court 

of  Session  in  1532,  until  the  division  of  the  court  in  1808«  21  volumes, 
with  appendix,  supplement,  synopsis,  and  index. 

Brown *s  Sup M.  P.  Brown *s  Supplement  (five  volumes). 

Fac.  Coll Faculty  Collection,  from  1751  to  1841. 

8.  &  D.,    &c Shaw  and  Dunlop*s  Decisions,  continued  by  others,  fh>m  1821,  and  now 

current  (1854). 

D.  &   A Deas  and  Anderson*s  Reports  from  1829  to  1832  (five  volumes). 

Jurist Jurist,  from  1829,  still  current  (1854). 

Mur. Joseph    Murray*s   Reports  of  Jury    Cases   firom    1816  to  1831  (five 

volumes). 

Rob.  (H.  L.) Robertson's  Reports  of  Appeal  Cases  in  House  of  Lords  fh>m  1707  to 

1727  (one  volume). 

C.  S.  &  P.  (H.  L.)...Crai^ie,  Stewart,  and  Paton's  Reports  of  Appeal  Cases  from  1726  to 

1813  (two  volumes). 

Dow  (H.  L.) Dow^s  Reports  of  Appeal  Cases  from  1812  to  1818  (six  volumes). 


W.  S.  (H.  L.) WiUon,  Shaw,  etc.'s  Appeal  Cases  from  1825  to  1835  (six  volumes). 

S.  &  M'L.  (H.  L.)...Shaw  and  M'Lean*s  Appeal  Cases  from  1835  to  1838  Uhree  volumet 
M*L.  &  R.  (H.  L.)...M'Lean  and  Robertson *8  Appeal  Cases,  1839  (one  volume). 


Rob.  (H.   L.) Robertson's  Appeal  Cases,  1840  and  1841  (two  volumes). 

Bell  (H.  L.) Sydney  Bell's  Appeal  Cases  from  1842  to  1847  (six  volumes). 

Bligh  (H.  L.) Bligh*8  Appeal  Cases  from  1819  to  1821  (three  volumes). 

Shaw  (H.  L.) Shaw's  Appeal  Cases  1823,  1824  (two  volumes),  and  supplement,  1832, 

1833. 
Dicty.  (K.  &  W.)  ....Dictionary  of  Decisions,  by  Lords  Kames  and  Woodhouselee,  from  1532 

to  1791  (four  volumes). 

Kames*s  Re.De Lord  Karnes's  Remarkable  Decisions,  from  1730  to  1752. 

Elch I^rd  Elchies'  Decisions  from  1773  to  1754  (two  volumes). 

O.  &  F Gilmoroand  Falconer's  Collection  from  1660  to  1066,  and  1681  to  1686 

(one  volume). 

Hailes Hailes'  Decisions  from  1766  to  1791  (two  volumes). 

Karnes's  Diety Lord  Kames's  Dictionary,  one  volume  (1741). 

Bel  Ps  Cases  Robert  Bell's  Cases  from  1790  to  1792,  and  1794  to  1795  (two  volumes). 

Hume's  Cases Baron  Hume's  Reports  from  1781  to  1822. 

Note, — There  are,  in  addition,  a  General  Synopsis  of  Decisions  from  1532  to  1827i 
by  M.  P.  Brown,  in  five  volumes ;  Halkerston's  Compendium  from  1700  to 
1817,  in  two  volumes;  Sydney  Bell's  Digest  from  1808  to  1833,  in  two 
volumes :  Shaw's  Digest  from  1800  to  1852,  in  three  volumes ;  and  M^Brair's 
Digest  from  1840  to  1850,  one  volume. 

In  Justiciary — 

Syirie*s  Just^ Syme's  Reports  from  1826  to  1829  (one  volume). 

Swin S  win  ton's  Reports  from  1835  to  1841  (two  volumes). 

Broun  Broun's  Reports  from  1842  to  1845  (two  volumes). 

Ark Sheriff  Arkley's  Reports  from  1846  to  1848  (one  volume). 

Shaw  John  Shaw's  Reports,  1848  (one  volume). 

Irvine Alex.  Forbes  Irvine,  now  current  (1854). 

The  following  is  a  List  of  the  principal  Reports  in  English  Law — Harrison's  Digest 
of  Decisions,  in  three  volumes,  contains  notes  of  the  decided  cases  from  1766  to  1836. 
The  reference  to  English  decisions  heing  generally  without  date,  renders  them  much 
less  satisfactory  than  the  like  reference  to  Scotch  decisions,  which  are  always  given 
with  dates.  The  dates  of  the  various  reports  are  therefore  given  in  the  annexed 
list: — 
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AbhreviaHons.  Name  of  ReporUr,  No,  of  Volt,    Name  of  Court, 

Adol.  &  Ellis Adolphus  and  Ellis's 27  vols        King^s^ench 

Alcock  &  Napier  A  Icock  and  Napier 

Amb Ambler 2  vols 

Anit.  Anstmther 2  vols 

Atk Atkyn  3  vols 


Irish  King's  Bench 

Chancery   

Exchequer 

Chancery  


B.  &  A 

B.    &    Adol. 

B.  &  C 

Beav 

Bing 

Bing.  

Bing.  N.  8 ... 

Bligh  

Bligh,  N.  8... 
B.  &  P 


B.&P.CNewCoU.) 


B.  &  B 

Black 

Bro.  C.  C... 
Bro.  P.  C... 

Buck  

Burr 

Burr.    S.   C. 


Barnwell  and  Anderson 

Barnwell  and  Adolphus  ...... 

Bam  wen  and  Cress  well 

Beavan  

Bingham 

Bingham 

Bingham's  New  Series 

Bligh 

Bligh's  New  Series 

Bosanquet   and    Puller^s 

Reports 

Bosanquet  and  Puller's  New 

Reports 

Broderip  and  Bingham 

Sir  Wm.  Blackburn  

Browne's  Chancery  Cases 

Browne's  Cases  in  Parliament 

Buck 

Burrow 

Burrow's  SetUement  Cases ... 


2  vols 

3  vols 
2^vol8 

4  vols 
8  vols 
1  vol 

5  vols 


Oald Caldecot's  Settlement  Cases... 

Camp Campbell's  Nisi  Prius 

Car.  &  K Carrington  and  Kirwan 

Car.  &  M, Carrington  and  Marshman... 

C.  &  P Carrington  and  Payne's  Nisi 

Prius 

Chit Chitty  

Clark  &  Fin Ckrk  and  Finnelly 

Col CoUyer 

Coop.  C.  C Cooper 

Co Cooper 


Cowp Cowper.... 

Cox. Cox 

C.  &  P Craig  and  Philips 

C.  &.  J Crompton  and  Jervis 

C.  &  M Crompton  and  Meeson 

C.  M.  &  Ros Crompton,  Meeson  &  Roscoe 


Daniel 

Dav.  &  M 

Deacon  

Deac.  &  Chit 

D  G.  M*N.  &  G. 

D  G.  &  8 

Dougl 

Dow 

Dow  &  Clark 

Dowl.  P.C 

Dowl.  &L 

D.  &  R 

D.&R.N.P.C... 

Dre 


Daniel  

Davidson  &  Merivale 

Deacon 

Deacon  and  Chitty 

De  Gex,  M'Naughton  &  Gor- 
don   

De  Gex  &  Small 

Douglas  

Dow 

Dow  &  Clark 

Dowling's  Practice  Cases 

Dowling  &  Lowndes 

Dowling  &  Rvland 

Dowling  and  Ryland's  Nisi 
Prius 

Drewry  


4  vols 
2  vols 

1  vol 

9  vols 

12  vols 

2  vols 

1  vol 

1  vol 

2  vols 

1  vol 

3  vols 

2  vols 
2  vols 

1  vol 
1  vol 

4  vols 
4  vols 

1  vol 

1  vol 
4  vols 

6  vols 

2  vols 
9  vols 

7  vols 
9  vols 


1  vol 


East East 16  vols 

Eden  Eden 2  vols 

El.  &  B Ellis  &  Blackburn 

Esp Espinasse's  Nisi  Prius 3  vols 

Forrest  Forrest 1  vol 

Oale  &   D Gale  &  Davidson 3  vols 


5  vols  King's  Bench . . . . 

5  vols  King's  Bench . . . . 
10  vols  King's  Bench.... 
14  vols  Rolls 

10  vols  Common  Pleas  . 
16  vols  Common  Pleas  . 

6  vols  Common  Pleas  . 
4  vols  House  of  Lords. 

1 1  vols  House  of  Lords. 


Dates, 
1834-1850 

1760-1784 
1792.17y7 
1737-1755 

1817-1822 
1830.1834 
1822-1830 
1838-1852 
1822-1834 
1832-1840 
1834-1840 
1819-1821 
1827-1837 


3  vols        Common  Pleas 1795-1804 


Common  Pleas,  etc. 

Common  Pleas 

K.  B 

ChancetT 

House  of  Lords 

Bankruptcy   

King's  Bench  

King's  Bench  


1804-1807 
1819-1822 
1746-1779 
1778-1796 
1701-1800 
1816-1820 
1756-1772 


King's  Bench  

K.  B.and  C.  P. 1807-1816 

Nisi  Prius  1843-1849 

Nisi  Prius  1841-1842 


K.  B.and  C.P 

King's  Bench 

House  of  Lords 

Chancery   

Chancery 1815 

Do.  (Lord  Brougham 

Chancery    

King's  Bench 

Chancery   

Chancery   

Exchequer 

Exchequer 

Exchequer 


Exchequer 

Queen's  Bench 
Bankruptcy  ... 
Bankruptcy  ... 


Chancery 

Chancery 

King's  Bench 

House  of  Lords. 

House  of  Lords 

K.  B.,  C.  P.,  &  Exch 

Bail  Court 

King's  Bench 


1823-1841 

1831-1846 
1844-1847 
17, 1833-34 
)  1833-1834 
1837-1839 
1774-1778 
1780-I7i)6 
1840-1841 
1830-1832 
1832-1834 
1834-1835 

1817-1820 
1843-1844 
1835-1840 
1832-1835 

1851-1852 
1846-1852 
1778-1785 
1813-1818 
1839-1841 
1830-1841 
1843-1849 
1822-1827 


King's  Bench 

Chancery 1852-1858 

King's  Bench 1800-1812 

Chancery 1757-1766 

Queen's  Bench 1852 

K.  B.  &  C.  P 1793-1807 

Exchequer 1805-1806 

Queen*s  Bench 1841-1843 
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Jibbfttfiatwfttm 

Glyn  &  J 

Gow 


Nam«  of  PeporUr,  No.qfVoU.       Namt  of  Court, 

Glyn  &  Jamieson 2  voli        Bankruptov 

?lc 


Gow'i  Nisi  PrioB 1  vol 


Common  Pleas 


Haggard 


3  vols 

4  vols 
2  vela 
9  voli 


H.  &  T Hall  k  Twells 

Hare Hare  

H.Black Henry  Blackstone 2  vols 

Holt    Holt's  Nisi  Prias 1  vol 

J.  &  W Jacob  &  Walker 2  vols 

Jacob Jacob..... 1  vol 


Keen 


Leach,  C.  C. 

Loflt   

Ld.  Ken 

L.  M.  &  P.... 


Madd 

Man.  &  G 

M.Q.  &  S 

M.  &  R 

M*Clel 

M«Clel.  &  Y 

M'N.  &  G 

Marsh 

M  &  S. 

Mees.  &  Wels.. 

Mer 

Mod.  Rep 

Mont. 

Mont.  &  Att 

Mont.  &  Bligh  .. 

M.  &  M 

M.  &  Rob 

M.  &  P 

Moore 

B1.&  Scott 

M.  &  C 

Mylne  &  K. 


N.  R, 


Nev.  &  M.. 
Nev.  &  P.  . 
Nolan 


Peake 

Peake's  Add.  Cas. 

Per.&D 

Phil 

Price  


Keen 2  vols 

Leach*s  Crown  Cases 2  vols 

Loflt 

Lord  Eenyon's  Notes  of  CaMS 
Lowndes,  Maxwell  &  Pollock    2  vols 


Maddock 

Manning  ii  Granger 

Manning,  Granger  &  Skott... 

Manning  &  Ryland 

M*Cleland 

M'Cleland  &  Younge 

M*Naughton  &  Goraon 

Marshall  

Maule  &  Selwyn 

Meeson  &  Welsby 

Merivale  

Modem  Reports 

Montague..-. 

Montague  &  Ayrton 

Montague  &  Bligh 

Moody  &  Malkin 

Moody  &  Robinson's  NisiPrius 

Moore  &  Payne 

J.  B.  Moore 

Moore  &  Scott 

Mylne  &  Craig 

Mylne  &  Keen 


Boeanquet  and  Puller's  New 

Reports 3  vols 

Neville  &  Manning 6  vols 

Neville  &  Perry 3  vols 

Nolan 

Peake's  Nisi  Prius 2  vols 

Peake's  Additional  Cases 2  vols 

Perry  &  Davidson 4  vols 

Phillips 2  vols 

Price 13  vols 


6  vols 

7  vols 

8  vols 

5  vols 

1  vol 

1  vol 

3  vols 

2  vols 

6  vols 

23  vols 

3  vols 

1  vol 

3  vols 

1  vol 

1  vol 

2  vols 

6  vols 

12  vols 

4  vols 

5  vols 

3  vols 

Ray Lord  Raymond 

Rose Rose 2  vols 

Russ.  Russell 5  vols 

Russ  &  Mylne...  Russell  &Mylne 2  vols 

R.  &  R.  C.  C Russell  &  Ryan's  Crown  Cases  I  vol 

R.  &  M Ryan  &  Moody's  Nisi  Prius...  1  vol 

R.  &M.C.C Ryan  &  Moody's  Crown  Cases 

Scott  Scott 18  vols 

Sim.  &  Stu. Simon  &  Stuart 2  vols 

Sim Simon  • 19  vols 

Smith Smith 

SUrk Starkie's  Nisi  Prius 3  vols 

Swan Swanston 3  vols 


Taunt Taunton  

T.  R Termly  Reports 


8  vols 


Admiralty 

Ecclesiastical.... 

Chancery 

Vice-Chan  cellor. 
Common  Pleas .. 
Common  Pleas.. 

Chancery 

Chancery 


DaUt. 

1821.1828 
1818.1829 

1822-1838 
1827.1833 
184.Q-1850 
1841-1852 
1788-1796 
1815-1817 
1820-1821 
1821-1822 


Rolls 1836-1839 

1730.1800 

King's  Bench 

King's  Bench 

BaifCourt 1850-1851 


Chancery 

Common  Pleas 

Common  Pleas 

King's  Bench 

Exchequer 

Exchequer 

Chancery 

Common  Pleas 

King's  Bench 

Excnequer 

Chancery 

K.B.,C.P.,&Kxch. 

Bankruptcy 

Bankruptcy 

Bankruptcy 

K.  B.  &  C.  P 

K.B.,C.P.,&Exch. 

Common  Pleas 

Common  Pleas 

Common  Pleas 

Chancery 

Chancery 


Common  Pleas 
King's  Bench... 
Queen's  Bench 
King's  Bench..., 


King's  Bench 

K.U.&C.P.,&Exch. 

Queen's  Bench 

Chancery 

Exchequer 

K.  B.  &  C.  P 

Bankruptcy 

Chancery 

Chancery  


K.  B.  &  C.  P. 


1815-1822 

1840-1846 

1845.1849 

1827-1830 

1824 

1824-1825 

1849.1851 

1813.1816 

1813-1817 

1836-1846 

1815-1817 

1830-1832 
1833-183R 
1832-1833 
1826-1830 
1830-1844 
1827-1831 
1817-1827 
1831-1834 
1835. 1840 
1832-1835 


179.5-1804 
1832- 1836 
1836.1837 


1790-1812 
1790.1812 
1838.1841 
1841.1849 
1814-1824 


1810.1816 
1826-1829 
1829-1831 
1799-1800 
1823-1826 


Common  Pleas 1834-1851 

Chancery 1822-1826 

Chancery 1826-1852 

King's  Bench 

K.  B.  &  C.  P 1814-1823 

Chancery 1818-1819 


Common  Pleas 
King's  Bench... 


1807-1819 
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Abbreviations .  Name  of  Reporter.  No.  of  Vols.         Naxne  of  Court.  Dates. 

Tura.&RuHS Turner  &  RuBsell 1  vol  Chancery 1822-1824 

Tyr Tyrwhitt, 6  vols         Exchequer 1830-IH36 

Vern Vemon*8  Cases Chancery 1680-1719 

ye8.,8en Vesey,  aenior 2  vols  Chancery 1737-1755 

Ve8.,iun Vesey,  junior 19  vols  Chancery 1789-1811 

ye8.&B Vesey&Beame 3  vols  Chancery 1812-1814 

W.  R. Weekly  Register All  the  Courts  1852  (now  cur- 
rent 1854) 

Wightw Wightwick Exchequer 

Wili.    Wilson 3  vols         K.  B.  &  C.  P 1742-1774 

Wils.  C.  C Wilson's  Chancery  Cases Chancery 1818-1819 

Wils.  Exch Wilson's  Exchequer Exchequer,  Equity     1816-1817 

W.  Black Sur  William  Blackstone K.  B.  &  C.  P 1746-1779 

Y.  &Col Young  &  Collyer 4  vols         Exchequer,  Equity     1884-1836 

Y.&J Young&Jervis 3  vols         Exchequer 1826-1830 

Younge Younge 1  vol  Exchequer,  Equity     1830-1832 

DECLARATION,  GIVIL.  In  cases  of  an  occult  kind,  such  as  filiation  and 
aliment  of  bastards,  or  where  there  have  been  evasive  and  contradictory  statements 
put  on  the  record,  a  judge  may  order  one  or  both  parties  to  be  judicially  examined 
on  the  facts  of  the  case,  and  their  declarations  taken  in  writing  and  subscribed  by 
the  judge  or  a  commissioner.  No  witnesses,  as  in  criminal  declarations,  are  neces- 
sary. No  previous  magisterial  caution  is  required ;  and  should  the  party  decline  to 
appear,  or  appearing,  refuse  to  answer,  he  will  be  held  as  confessing  the  affirmative 
of  the  question,  if  within  his  knowledge,  and  not  involving  crime  or  infamy.  Exami- 
nations in  civil  cases  are  not  favourably  viewed,  exposing  a  party  who  maj  be 
ignorant  and  nervous  to  the  prepared  interrogatories  of  an  experienced  agent,  with 
the  disadvantage  that  nothing  he  says  is  proof  for  him,  but  every  thing  against  him. 
Such  mode  of  investigation  ought  to  be  strictly  limited  to  those  cases  where  neces- 
sarilv  there  must  be  a  scarcity  of  evidence,  and  where  a  full  statement  of  facts  has 
by  the  adverse  party  been  made  on  the  record.  The  judge  or  commissioner  must 
see  that  the  questions  are  fairly  put,  understood,  and  faithfully  recorded,  with  all 
proper  additions  and  explanations  given  by  the  party  under  examination.  Such 
examination  is  incompetent  after  parties  have  commenced  their  proof  by  witnesses, 
and  also  of  a  party  to  whose  oath  the  cause  must  necessarily  be  referred,  as  in 
claims  which  are  prescribed.  Where  the  civil  action  is  founded  on  a  fact  which 
would  subject  the  party  to  punishment  or  legal  infamy,  he  cannot  be  held  as  con- 
fessed for  not  submitting  to  examination,  or  refusing  to  answer  certain  questions ; 
22d  Dec.  1809,  Gordon;  1st  Feb.  1811,  Nisbett.  See  the  opinions  of  the  judges 
as  to  the  expediency  of  judicial  examinations,  given  in  cases  Nos.  46  and  47  of 
article  Bastard;  M*Launn,  334;  M*Glashan  (1854),  234. 

DECLARATION,  CRIMINAL.  An  important  part  of  the  duty  of  a  magis- 
trate, fully  explained  under  the  head  "  Criminal  Prosecution." 

DECLARATION,  DEATHBED.  The  law  of  Scotland  admits  the  statements 
of  persons  who  have  died  before  the  trial,  especially  of  those  who  have  died  from  the 
injuries  made  the  sul^ect  of  the  trial.  These  statements  may  be  made  orally,  and 
proved  by  those  who  ncard  them.  But  where  death  is  apprehended,  it  is  the  duty 
of  the  magistrate  to  take  the  party's  statement  on  oath,  and  record  it,  and  this  even 
without  any  application  by  the  fiscal  or  a  warrant.  The  magistrate  ought  to  warn 
the  party  that  he  is  about  to  take  this  course,  in  order  to  preserve  evidence  of  his 
statements,  and  which  he  ought  therefore  to  be  desired  to  give  as  on  deathbed.  The 
magistrate  ought  to  be  satisfied  the  person  is  in  his  sound  mind,  so  as  to  be  able  to 
g^ve  evidence  on  oath ;  and,  if  possible,  the  medical  attendant  should  be  one  of  two 
witnesses  who  ought  to  be  present,  and  subscribe  the  deposition  with  the  magistrate 
and  the  party  if  able  so  to  do ;  and  if  not,  the  fact  ana  every  other  matter  worthy 
of  notice  ought  to  be  recorded ;  2  Hume,  407,  and  Bell's  Sup.  291 ;  2  Allison,  623. 
In  the  trial  of  Hunter,  and  others  (Glasgow  Cotton  Spinners),  as  separately  re- 
ported by  Swinton,  141,  the  witness  had  been  warned  by  the  magistrate  "to  tell 
the  truth  as  if  in  the  prospect  of  death."    The  dedaration  of  a  witness  examined 
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on  preco^itioDy  but  since  dead,  was  rejected,  where  the  declaration  was  first 
emitted  before  a  private  party  and  afterwards  read  over  before,  and  attested  by,  a 
magistrate — the  declarant's  illness  not  being  such  as  to  create  immediate  apprehen- 
sion of  death.  This  was  not  a  case  where  the  death  of  the  witness  was  the  subject 
of  inquiry,  but  a  charge  of  theft ;  and  the  document  was  held  neither  a  deathbed 
declaration,  nor  as  casual  and  unpremeditated  expressions  by  a  person  deceased ; 
26th  April  1838,  M'Intosh,  2  Swinton,  103.  See  a  similar  case,  1839,  Stephens,  2 
Swinton,  348.  A  deposition  of  a  person  deceased  was  objected  to  because  it  bore 
that  the  witness  hoped  to  recover.  Lord  Moncreiff  doubted  the  competency  of 
receiving  the  deposition,  believing  it  to  be  the  practice  in  England  in  such  cases  to 
require  that  the  witness  should  l^licve  himself  dying.  But  the  Lords  Justice-Clerk, 
Mackenzie,  and  Medwyn  admitted  the  evidence,  holding — **  by  the  law  of  Scotland 
this  deposition  is  perfectly  competent,  although  it  do  not  bear  that  the  party 
believed  himself  dymg  ;"  22d  June  1835,  Bell,  13  Shaw,  1179. 

In  England,  a  deathbed  declaration  is  received  in  trials  where  the  death  of  the 
witness  is  the  subject  of  the  criminal  inquiry,  and  in  no  other  case,  however  inti- 
mately connected  therewith.  It  was  rejected  where  the  charp^e  was  for  administer- 
ing drugs  to  procure  abortion,  and  where  the  woman  had  died ;  R.  v.  Hutchinson, 
2  B.  and  C.  608.  The  declaration  may  be  used  either  for  or  against  the  accused. 
^  It  is  considered  that  when  an  individual  is  in  constant  expectation  of  immediate 
death,  all  temptations  to  falsehood,  either  of  interest,  hope,  or  fear,  will  be  removed* 
and  the  awful  nature  of  this  situation  may  be  presumed  to  impress  him  as  strongly 
with  the  necessity  of  a  strict  adherence  to  truth  as  the  most  solemn  obligation  of  an 
oath,  administered  in  a  court  of  justice.  To  enable  these  testimonies  to  be  given  in 
evidence,  they  must  be  made  when  the  party  is  not  only  in  actual  danger  of  death, 
but  when  he  is  aware  of  the  circumstances  in  which  he  is  placed,  and  impressed 
with  a  sense  of  speedy  dissolution.  But  it  is  not  necessary  to  prove  expressions 
implying  apprehensions  of  immediate  danger,  if  it  be  clear  that  the  party  does  not 
expect  to  survive  the  injiu'y ;  aVid  this  may  be  collected  from  the  general  circum- 
stances of  his  condition,  as  where  the  party  was  a  member  of  the  Romish  Church, 
and  had  confessed,  been  absolved,  and  received  extreme  unction  before  making  the 
declaration  ;"  R.  v,  Wiuton,  1  M'Nally,  386.  He  must  have  an  idea  of  a  &ture 
state  ;  so  the  declaration  of  a  child  four  years  old  was  rejected  ;  R.  v.  Pike,  3  C. 
and  P.,  C.  N.  P.  598.  Although  the  person  survived  eleven  days,  yet  as  the  decla- 
ration was  given  when  he  believed  he  would  not  recover,  it  was  received ;  R.  v, 
Mosley,  Ry.  and  M.,  C.  C.  R.  97.  Where  the  surgeon  had,  in  answer  to  the  inquiry 
f  the  deceased,  said  that  his  recovery  was  just  possible,  and  that  he  knew  a  case  of 
recovery,  and  in  another  case,  where  the  party  said  "  he  should  never  recover," — the 
declarations  were  rejected,  as  it  did  not  appear  that  the  parties  thought  themselves 
at  the  point  of  death;  R.  v.  Butchell,  3  C  and  P.  631.  The  declaration  is  only 
received  as  io  facts,  not  opinions^  the  same  as  if  the  party  were  sworn  and  examined 
on  the  trial. 

DECLARATION,  in  England,  is  a  step  in  special  pleading,  somewhat  analogous 
to  our  condescendence  of  facts. 

DECLARATION,  in  lieu  of  oath,  is  authorized  by  the  Act  6  and  6  Will.  IV.  c. 
62.     See  Affirmation — Oalh, 

DECLARATOR,  an  action  at  law  peculiar  to  Scotland,  and  the  absence  of  which, 
in  England,  has  been  lamented  by  eminent  lawyers  there.  The  object  is  to  have 
some  right  of  property,  servitude,  or  stfUus,  judicially  fixed  and  declared.  There 
naust  be  an  interest  in  the  party  suing  to  have  the  right  declared ;  and  it  is  not  suffi- 
cient to  have  the  right  declared  €U>8tractfy,  without  any  consequent  special  benefit 
to  the  party  declaring;  8th  July  1829,  Gifford;  17th  Nov.  1830,  Lyfe;  16th  Dec. 
1853,  Baillie.  These  actions  are  competent  only  in  the  Court  of  Session,  whilst 
mere  possessory  or  subordinate  actions  in  the  inferior  courts  must  stand  sisted  until 
the  decision  of  the  declarator,  or  removed  and  conjoined  by  an  advocation  ob  conttn" 
pentiam.  Declaratory  conclusions  and  consequent  findings  are  nevertheless  com- 
petent in  an  inferior  court,  where  they  directly  lead  to  a  decree  within  the  power  of 
the  court ;  19th  May  1831,  Hall. 

Lord  Brougham,  in  his  speech  on  the  common  law,  delivered  in  the  House  of 
Commons  in  1828,  spoke  thus  : — **  I  would  suggest  that  in  all  cases  where  future 
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suits  are  to  be  apprehended,  proceedings  might  be  adopted  immediately  to  raise  the 
question  and  quiet  the  title.  The  law  on  this  head,  also,  is  very  different  in  the 
two  parts  of  the  island.  In  England  it  is  not  possible  to  have  the  opinion  of  an? 
court,  until  the  parties  are  actually  engaged  in  a  law-suit,  opportunities  for  which 
may  very  frequently  not  occur  until  the  witnesses  to  prove  a  case  mav  be  dead,  or 
an  infant,  or  a  person  living  abroad,  and  incapable  of  well  defending  his  right,  has 
come  into  possession.  But  the  Scotch  law  furnishes  a  kind  of  action,  the  luloption 
of  which  mav  be  productive  of  the  greatest  benefit,  as  I  have  once  and  again  heard 
Lord  Eldon  hint  m  the  House  of  I^rds.  I  know  very  well  that  here  we  may  file  a 
bill  for  perpetuating  testimony,  but  there  must  be  an  actual  vested  right  in  the  party 
instituting  the  suit ;  and  the  proceeding  is,  besides,  so  cumbrous,  as  rarely  to  be 
used.  The  Scotch  law,  on  the  contrary,  permits  a  dedaratory  action  to  be  instituted 
by  the  party  in  possession  or  expectancy,  auia  timetf  and  enables  him  to  make  all 
whose  daims  he  dreads  parties,  so  as  to  ootain  a  decision  of  the  question  imme- 
diately." Lord  Brougham  repeated  these  views  in  the  case  of  Earl  of  Mansfield  v. 
Stewart  (5  Bell's  Cases,  158) ;  and  again  on  29th  Au^.  1838,  in  the  House  of  Lords, 
in  introducing  a  bill  to  provide  a  similar  form  of  action ;  and  the  Lord  Chancellor 
coincided  in  these  views. 

DECLINATURE.  The  jurisdiction  of  a  court  may  be  declined,  1^,  where  the 
court  is  incompetent  to  entertain  the  particular  action ;  2(2,  at  one  time  where  the 
defender  was  a  member  of  the  College  of  Justice  (24th  Jan.  1833,  Bruce),  except 
where  the  privilege  was  excluded,  as  in  the  small-debt  courts ;  but  where  he  did  not 
plead  the  privilege,  he  was  held  to  waive  it.  But  by  the  17th  sec.  of  the  Act  13 
and  14  Vict.  c.  36  (1850),  members  of  the  College  of  Justice  cannot  prosecute  in 
the  Court  of  Session  for  sums  less  than  the  ordinary  limit  of  that  Court  (L.25) ; 
and  by  the  16th  and  17th  Vict.  c.  80,  their  privileges  are  abolished  in  shoiff 
courts ;  3d!,  from  enmity  in  the  judge ;  4<A,  from  interest  in  the  cause  on  the  part 
of  the  judge  or  his  near  relative.  Being  a  partner  in  a  public  company  does  not 
exclude,  imless  where  the  special  incorporating  act  declares  otherwise ;  Act  of 
Sederunt,  1st  Feb.  1820  ;  27tb  Feb.  1823,  Spears ;  5th^  where  the  judge  is  related 
to  any  of  the  parties  in  the  degree  of  father,  brother,  or  son,  either  by  consanguinity 
or  affinity,  or  of  uncle  and  nephew  by  consanguinity  ;  1594,  c.  212  ;  1681,  c.  13 ; 
Act  of  Sederunt,  28th  June  1787.  It  matters  not  that  the  judge  is  equally  related 
to  both  parties ;  Ersk.  B.  1,  T.  2,  S.  26 ;  M'Laurin's  Sheriff  Courto,  47—52.  Where 
there  exists  grounds  of  declinature,  tllbugh  not  stated,  the  whole  procedure  b  void  ^ 
1774,  Douglas,  Heron,  and  Co. ;  13th  Feb.  1851,  Metcalf.  A  sheriff-substitute 
may  judge  though  the  principal  sheriff  may  be  subject  to  declinature ;  2l8t  Jan. 
1823,  Wallace.  See  Act  1579,  c.  84.  Magistrates  of  burghs  cannot  judge  in  mat- 
ters of  assessment  laid  on  by  themselves,  or  burgh  rights,  but  are  competent  in  ac- 
tions to  recover  burgh  customs ;  24th  Nov.  1821,  Napier ;  3d  June  1828,  Towers ; 
12th  May  1832,  Guthrie.  It  is  no  objection  to  a  judge  that  he  had  been  counsel  in 
the  cause ;  24th  Nov.  1841,  King.  It  is  a  groimd  of  declinature  that  a  judge  is 
trustee  for  one  of  the  parties;  23d  Jan.  1840,  Martin.  Peers  for  any  crime 
amoimting  to  felony,  can  only  be  tried  before  their  peers  in  parliament ;  6  Anne,  c. 
23 ;  6  Oeo.  IV.  c.  66,  1  Hume,  46 ;  2  Alison,  14 ;  case  of  Viscount  Arbuthnot, 
Ark.  Ap. 

DECREE,  the  final  judgment  condenmatory  or  absolvitory  of  the  party  defender. 
At  common  law  no  decree  in  absence  could  be  given  without  personal  citation ; 
Ersk.  B.  4,  T.  2,  S.  17.  But  by  the  Act  1661,  c  38,  two  several  citations  at  the 
dwelling-house  were  made  e(|uivalent  to  a  personal  citation.  This  de  novo  citation 
was  introduced  into  the  Justices  Small-Debt  Acts,  but  taken  away  by  the  amended 
Act  12  and  13  Vict.  c.  34  (1849).  Where  the  defender  in  the  ordmary  courts  of 
law  does  not  appear,  or  appearing,  does  not  state  defences,  the  decree  is  one  in  ab^ 
sence,  and  may  be  opened  up,  even  though  followed  by  diligence,  at  any  time  before 
implement,  under  certain  securities ;  1  and  2  Vict.  c.  119,  s.  18 ;  Act  of  Sed.  1839, 
8. 115  ;  16  and  17  Vict  c.  80,  s.  2  (1853).  Under  some  statutes,  parties  may  be 
proceeded  agamst  in  absence,  in  the  same  way  as  where  present.  Where  appear- 
ance is  made,  and  defences  stated,  though  the  decree  be  subsequently  given  tlut>ugh 
default  to  implement  some  order,  it  is  nevertheless  a  decree  inforot  and  can  only  be 
opened  up  within  the  reclaiming  days,  or  under  a  process  of  review  in  the  Court  of 
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Sesskm,  but  which  court  oftm  remits  to  the  inferior  court  to  repone  the  party  against 
such  decree  on  payment^f  expenses ;  1672,  c.  16,  s.  19.  Where  implement  has 
been  made  of  the  decree,  the  defender  cannot  be  reponed,  even  though  the  decree 
be  still  unextracted ;  28th  Nov.  1834,  M^ntyre ;  Act  of  Bed.  1839,  s.  69  and  82. 
A  certain  period  is  allowed  for  beine  heard  against  an  interlocutor.  In  tiie  Court 
of  Session,  the  time  for  lodging  a  reclaiming  note  against  an  interlocutor,  not  on  the 
merits,  is  limited  to  ten  days,  and  against  a  judgment  on  the  merits  to  twenty-one 
days;  13  and  14  Vict.  c.  36,  s.  11.  In  shenflf-oourts  fourteen  days  were  formerly 
allowed  in  ordinary,  and  seven  in  summary  actions,  for  lodffing  a  reclaiming  petition. 
But  if  the  decree  in  the  interval  was  extracted,  which  coiild  omy  be  prevented  by  ob- 
taining the  record,  then  the  petition  was  precluded.  By  the  Act  16  and  17  Vict, 
c.  80,  s.  16,  there  is  no  reclaiming  petition  allowed  against  an  interlocutor  of  a 
sheriff-sulMtitute.  But  where  an  appeal  to  the  sheriff  is  competent  against  such 
interlocutors,  it  must  be  taken  withm  seven  days  in  all  cases,  and  within  eight 
days  thereafter  (or  fifteen  in  all)  the  appellant  ma^  lodge  a  reclaiming  petition  or 
crave  a  hearing,  and  in  which  last  case  the  sheri£^  m  cases  requiring  cSctraordinary 
dispatch,  may  order  a  petition  to  himself.  There  is  no  rule  in  the  justices'  court ; 
but  in  practice,  as  all  cases  there  are  of  a  summary  character,  seven  dajs  is  the  usual 
term.  The  justices  cannot  repone  a  party  against  a  decree  in  absence  m  an  ordinary 
case ;  but  provisions  exist  in  the  Small-debt  Act  to  that  effect.  If  no  petition  be  ' 
presented,  or  if  refused,  the  interlocutor  becomes  final.  An  interlocutor  is  said  to 
be  final  when  it  exhausts  the  whole  matters  in  dispute ;  but  in  another  sense,  all  in- 
terlocutors are  said  to  be  final  after  the  term  for  reclaiming  has  run,  or  a  reclaiming 
petition  has  been  refused.  Only  one  reclaiming  petition  has  for  a  long  time  been 
allowed  in  sheriff-courts,  even  though  the  interlocutor  was  altered  or  varied  on  the 
first  petition.  The  same  rule  ought  to  be  adopted  in  the  courts  of  justices.  In  re- 
fusing a  first  petition,  it  is  competent  to  prohibit  a  second,  especially  where  there 
has  been  no  alteration  on  the  judgment.  No  alteration  can  be  made  on  an  interior 
cutor  upon  a  petition,  without  talung  an  answer,  either  in  writing  or  orallv,  other- 
wise there  exists  the  objection  that  parties  have  not  been  fully  heard.  All  decrees 
ought  to  be  extracted  by  the  clerk,  the  extract  or  warrant  for  execution  given  out, 
and  the  decree,  together  with  the  proceedings,  kept  in  the  records.  In  some  cases 
the  original  judgment  and  whole  procedure,  with  warrant  to  impiison,  has  been  sent 
with  the  party  to  the  keeper  of  the  prison,  which  is  very  inexpedient,  as  it  is  not  to 
be  expected  that  he  is  to  read  the  whole  proceedings  to  ascertain  the  terms  of  the 
sentence  and  warrant.  See  Criminal  Prosecution,  Under  some  statutes,  a  form  of 
conviction  is  required  to  be  subscribed  by  the  magistrate,  and  a  form  of  committal  in 
addition.  The  first  is  kept  by  the  derk,  and  the  second  sent  with  the  convicted 
party  to  the  prison,  and  retained  by  the  keeper  thereof  as  his  warrant  to  detain. 
At  one  time,  extracts  in  a  civil  case  were  a  full  transcript  of  the  whole  proceedings 
— a  most  cumbrous,  useless,  and  expensive  proceeding ;  but  short  forms  were  fint 
introduced  by  50  Geo.  III.  c.  112,  improved  by  1  and  2  Geo.  lY.  c.  38,  s.  17.  An 
interim-decreet  for  a  partial  sum  which  has  been  admitted  or  proved,  may  be  given 
daring  the  discussion  of  a  cause,  but  special  authority  must  be  given  to  allow  it  to 
be  extracted,  which  is^now  rendered  unnecessary  in  the  Court  of  Session ;  13  and 
14  Vict.  c.  36,  s.  28.*^  The  term  <<  decree**  in  England  applies  to  judgments  in 
courts  of  equity.  Verdicts j  RtdeSy  and  Orders  are  the  terms  in  use  in  courts  of  com- 
mon law.    

DECKETUM  et  DECRETALIA,  form  the  body  of  the  canon  law.  Ersk.  B. 
1,  T.  1,  S.  28. 

DECREE-ARBITRAL,  the  proper  name  for  a  judgment  or  decree  of  arbiters 
under  a  deed  of  submission,  as  an  award  is  that  of  referees  under  a  judicial  reference. 
See  Arbitration. 

DECREE  COGNITIONIS  CAUSA,  where  a  debt  is  constituted  against  the 
estate  of  a  deceased  party,  without  any  personal  decree  against  his  representative  on 
renouncing  the  representation.     See  Cognitionis  Causa.  * 

DECREE  CONFORM---(long  in  disuse)— was  where  the  Court  of  Session  gave 
a  pro  forma  decree,  identical  with,  or  conform  to,  that  of  a  local  court,  whereon 
letters  of  homing  and  caption  might  proceed,  as,  until  recently,  inferior  courts  had 
no  power  to  enforce  their  decrees  by  imprisonment.    At  one  period,  the  decree  con- 
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ibrm  was  got  on  a  summons,  but  latterly  it  was  obtained,  as  matter  of  course,  on  a 
short  petition,  called  a  Bill,  presented  in  the  Bill-Chamber ;  1593,  c.  181  (Burgh 
Decreets);  1606,  c.  iO  (Sheriffs);  1609,.  c.  15  (Admirah);  1612,  c.  7  (Commis- 
Maries)  ;  1633,  c.  8  (Commission  of  T\thes).  These  acts  do  not  extend  to  decreets  of 
justices,  and  consequently  homing  cannot  be  obtained  thereon;  1756,  Stevenson, 
Mor.  5747  ;  Ersk.  B.  4,  T.  3,  S.  9. 

DEGREE  DATIVE  confers  the  office  of  executor  where  no  executor  has  been 
nominated  by  the  deceased.    See  Confirmation. 

DECREE  OF  LOCALITY,  by  the  Teind  Court,  allocates  or  divides  the  minis- 
ter's stipend  amongst  the  heritors,  and  each  heritor  is  personally  liable  for  the  por- 
tion imposed  or  localled  upon  his  lands ;  1742,  Eskdalemuir,  Mor.  14,795 ;  Ersk.  B. 
2,  T.  10,  8.  47 ;  Connel,  vol.  i.  p.  462. 

DECREE  OF  MODIFICATION,  by  the  Court  of  Teinds,  fixes  the  stipend  of 
a  parochial  clergyman,  generally  at  so  many  chalders  of  victual — a  chalder  being 
sixteen  bolls  of  five  imperial  hundred  weight  each.  The  conversion  into  money  is 
according  to  the  county  fiars.  The  minimum  stipend  is  L.150  ;  50  Geo.  III.  c  84  ; 
6  Geo  IV.  c.  72;  Ersk.  B.  2,  T.  10,  S.  46. 

DECREE  OF  REGISTRATION.  CerUin  deeds  have  a  clause  of  registration, 
whereby  the  obligants  consent  to  them  being  recorded  in  certain  named  court- 
'  books,  or  general^  in  the  books  of  any  competent  court,  and  a  blank  was  left  for 
the  name  of  a  procurator  or  mandatory,  authorizing  any  person  to  appear  and  con- 
sent to  registration  and  execution.  The  justices  have  no  such  power  of  registration. 
By  a  fiction  of  law,  a  court  is  supposed  to  be  held  every  lawful  day  for  this  depart- 
ment. The  deed  is  taken  in  by  the  keeper  of  the  register  and  recorded,  and  an 
extract,  subscribed  by  him,  is  given  out  in  name  of  the  judge,  with  the  usual  pre- 
cept annexed  for  a  charge  of  six  days  (or  whatever  other  term  is  expressed  in  the 
deed),  and  for  execution  by  arrestment,  poinding,  and  when  competent  by  imprison- 
ment also.  Anciently  an  action  of  registration  was  necessary  where  either  party 
had  died  before  registration,  by  which  the  mandate  to  register  was  held  to  fall.  But 
this  action  was  long  ago  dispensed  with  ;  1693,  c.  15  ;  1696,  c.  39 ;  1698,  c.  4 ;  Ersk. 
B.  2,  T.  5,  S.  54  ;  and  B.  4,  T.  1,  S.  65.  Bills  and  promissory-notes  are  enforced 
in  the  same  way  by  statutes  1681,  c.  20;  1696,  c.  36 ;  12  Geo.  III.  c.  72.  Decrees 
of  registration  and  diligence  thereon  are  now  regulated  by  the  '*  Personal  Diligence 
Act"  1  and  2  Vict.  c.  114  (1838).  A  decree  so  obtained  is  held  as  if  in  forOy  and 
so  can  only  be  reviewed  by  suspension  in  the  Court  of  Session.  But  where  the 
sum  charged  for  is  not  above  L.25,  this  remedy  may  now  be  obtained  in  the  sherifi'- 
court,  under  the  Act  1  and  2  Vict.  c.  119,  s.  19  (1838).     This  summary  mode  of 

grocedure  is  peculiar  to  Scotland.     In  England,  obligations,  including  bills,  must 
e  proved  before  a  jury,  and  execution  can  only  proceed  on  a  verdict,  unless  under 
the  County  Court  Acts. 

DECREE  OF  VALUATION,  by  the  Teind  Court,  fixes  the  value  in  money  of 
an  heritor's  teinds,  and  so  prevents  demand  of  tithe  drawn  in  kind ;  Ersk.  B.  2,  T. 
10,  S.  29 ;  Connel  on  Tithes,  vol.  i.  p.  134. 

DEED — the  name  given  to  a  written  instrument  drawn  up  in  form  of  law.  Deed- 
poll  in  England  is  a  unilateral  deed,  or  by  one  party,  said  to  be  close  cut  or  shaved^ 
whilst  a  bilateral  deed  is  indented  at  the  top,  and,  therefore,  said  to  be  indented^  and 
the  deed  is  termed  an  indenture.  This  distinction  is  disregarded  in  Scotland.  The 
essentials  of  deeds  are — 1^,  That  the  partite  be  capable  of  making  the  particular 
deed,  and  imder  no  legal  disoualification  ;  2dy  That  it  be  for  a  lawful  purpose — not 
contra  honos  mores;  Ersk.  B.  3,  T.  3,  S.  84.  But  a  deed  does  not  in  Scotland 
require  to  be  for  an  onerous  consideration  as  it  does  in  England  ;  Ersk.  B.  3,  T.  3, 
S.  88  ;  3(2,  That  it  be  properly  tested — recjuiring  the  name  and  designation  of  the 
writer  thereof — the  number  of  pages  on  which  it  is  written — and  the  correct  names 
and  designations  of  the  witnesses  (two  males  above  fourteen  years  of  age)  to  be  set 
.  forth  in  the  testing-clause — and  that  each  page  be  subscribed  by  the  parties,  and 
the  last  page  by  the  witnesses.  These  are  all  statutory  requirements.  The  statutes 
which  regmate  these  essential  solemnities  are — 1540,  c.  117;  1555,  c.  29;  1579,  c. 
80;  1593,  c.  1*^;  1672,  c.  21  ;  1681,  c.  5  ;  1696,  c.  15,  and  25.  The  omission  of 
any  of  these  statutory  solemnities  cannot  be  supplied  by  proof;  1710,  Logic,  Mor. 
17)026 ;  1790,  Grieve,  Mor.  8459.    But  an  express  act  of  homologation  may  remove 
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the  objection  under  the  statutes  ;  Ersk.  B.  3,  T.  3,  S.  47.    The  want  of  a  stamp  is 
not  obviated  bj  homologation  ;  and  the  writing,  where  subiect  to  stamp-duty,  must 
be  stamped  before  it  can  be  received  in  evidence.    Besides  the  above,  there  are 
other  requisites  at  common  law — ^namely,  that  the  testing-clause  state  that  the  deed 
has  been  subscribed — the  marking  of  the  pages  in  the  deed — the  insertion  of  the 
places  and  dates  where  subscribed,  but  the  omission  of  any  of  these  does  not  amoimt 
to  an  absolute  nullity;  5th  June  1821,  Wemyss.     The  witnesses  ought  to  know 
the  party  subscribing,  and  must  either  see  him  subscribe,  or  subsequently  hear  him 
acknowledge  his  subscription;  1681,  c.  5;  9th  July  1793,  Frank ;  12th  Dec.  18079 
Swany ;  22d  May  1826,  Duff  (H.  of  L.) ;  4th  June  1824,  Smith  (H.  of  L.)    It  is  not 
a  nullity  that  the  witnesses  have  not  added  the  word  witness  to  their  subscriptions ; 
5th  July  1850,  Blantyre  (Jurist).    A  deed  may  be  written  by  more  than  one  person  ; 
and  the  testing-clause  is  frequently  written  by  another  than  the  writer  of  the  deed. 
In  all  these  cases,  the  full  names  and  designations  of  the  several  writers,  and  a  state- 
ment of  the  portion  written  by  each,  must  be  set  forth  in  the  testing- clause.    WRere 
subscribed  on  different  days,  or  at  separate  places,  and  before  separate  witnesses,  all 
these  facts  must  be  distinctly  set  forth.     Subscription  by  mark  is  bad.     But  initials 
of  the^arty  (not  of  the  witnesses^  has  been  sustained,  if  proved  to  be  the  common 
method  whereby  the  party  subscribes  ;  22d  June  1813,  Weirs;  but  this  ought  to  be 
avoided ;  and  the  deed,  if  the  party  cannot  write,  should  be  executed  by  two  notaries, 
before  four  witnesses ;  or  by  one  notary,  or  by  a  clergyman,  and  two  witnesses,  if  a 
testament  of  moveables,  and  a  docquet  is  added  of  the  fact  of  subscription  by  the 
instrumentahty  of  others;  1579,  c.  80.     It  does  not  appear  essential  to  the  validity 
of  a  deed  subscribed  by  notaries,  any  more  than  when  subscribed  by  a  party,  that 
it  be  read  over  to  the  party,  or  that  the  fact  thereof  be  mentioned  in  the  docquet, 
however  proper  such  may  be  to  be  observed  ;  3d  July  1797,  Ross*  Trustees.     It  may 
not  be  essential,  but  assuredly  it  is  expedient,  to  have  the  deed  of  a  blind  person 
subscribed  by  notaries.     The  law  in  such  cases  is  fully  explained  in  the  case  of  the 
Earl  of  Fife,  in  the  House  of  Lords,  17th  July  1823  ;  1  Shaw,  498.     Deeds  holo- 
graph of  the  party  are  exempted  from  the  statutory  requisites,  but  they  do  not  prove 
their  dates,  which  must  be  proved  by  other  written  adminicles,  where  the  date  is 
necessary  to  settle  the  preference  in  competition,  or  obviate  the  objections  under  the 
law  of  deathbed ;  1708,  Earl  of  Selkirk,  Mor.  4453.     Bills  of  exchange  and  writings 
in  mercantile  matters  are  also  exempt  from  the  statutory  solemnities ;  1st  March 
1831,  Thomson.     It  is  not  necessary,  but  extremely  proper,  that  the  testing-clause 
of  deeds  be  filled  in  before  subscription.     The  testing-clause  may  be  filled  up  any 
time  before  the  deed  is  given  in  evidence,  or  recorded.     Even  where  a  deed  was 
given  into  the  record,  and  an  extract  issued,  but  where  the  deed  had  not  been  en- 
grossed into  the  record,  a  correction  in  the  testing-dause  was  allowed ;  20th  July 
1841,  M'Leod.     The  grantee  may  insert  the  testing-clause  ex  post  facto,  if  space 
has  been  left  for  that  purpose;  4th  March  1851,  Shaw.     The  testing-clause  is  per- 
haps the  most  delicate  and  critical  part  of  the  deed,  defects  in  which  have  repeatedly 
occasioned  disastrous  consequences  both  to  client  and  agent.    It  is  of  importance  to 
fill  up  first  this  clause  in  the  scroll,  and  which  will  not  merely  secure  accuracy  in  the 
principal,  but,  in  case  of  a  proving  of  the  tenor,  will  afford  the  necessary  adminicle 
to  supply  the  place  of  the  lost  deed.     The  following  is  the  usual  form  of  this  impor- 
tant clause : — 

In  witness  whereof,  these  presents  (or  giving  the  name  of  the  deed  as  "  this 
lease")  consisting  of  this  and  tne  preceding  pages  of  stamped  paper 

(together  witn  the  marginal  additions  on  pages  second  and  fourth)^-all  written  by 
A.  B.,  clerk  to  G.  D.,  writer  at  E.,  are  (or  is)  subscribed  by  the  said  F.  G.,  at  A.,  the 
day  of  Eighteen  hundred  and  fifly-one  years,  before  these 

witnesses,  I.  J.  and  K.  L.,both  clerks  to  the  said  C.  D.    Declaring  that  this  testing- 
clause,  after  the  words  is  written  by  M.  N.,  clerk  to  the 
said  G.  D.,  and  declaring  the  words                          on  the  line  of  the 
page  hereof  are  scored,  or  are  written  on  erasures  before  subscription;  Stair,  B.  4, 
T.  42,  8.  1 ;  Ersk.  B.  3,  T.  2,  S.  6.     See  Clerical  Error. 

DEER,  with  the  exception  of  those  enclosed  in  parks,  are  held  by  our  lawyers  as 
tfi^er  regalia  or  crown  property.    Shooting  or  steiuing  deer  in  parks  is  thefl.     The 
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principal  statutes  relative  to  deer  are — 1474,  c.  60 ;  1603,  c.  69 ;  1636,  c.  13 ;  1679, 
c.  84  ;  1687,  c.  69 ;  1607,  c.  3.  But  all  these  statutes  appear  to  be  in  desuetude. 
Deer  and  roe  are  specially  mentioned  in  the  Act  2  and  3  Will.  IV.  c.  68,  s.  1 
{Day  Trespciss  Act).  A  joint  proprietor  was  found  entitled  to  drive  off  deer  from 
common  pasturage  against  the  will  of  another  co-proprietor  ;  22d  May  1810, 
Robertson  v.  Duke  of  Atholl,  Fac.  Coll. ;  1  Hume,  82 ;  Boyd's  Justice,  260  ;  Irvine 
on  Qame  Laws,  p.  9.     See  Game. 

DE  FACTO,  a  matter  actually  done ;  contrasted  with  dejure,  or  a  right  in  law. 

DEFAMATION.  Words  spoken  to  the  prejudice  of  the  good  name,  credit, 
character,  or  feelings  of  another,  are  actionable,  although  no  damage  can  be  alleged 
or  proved.  They  may  be  made  the  ground  either  of  a  criminal  or  civil  action.  The 
justiciary  court  has  jurisdiction  where  the  words  are  directed  against  the  government, 
under  the  name  of  *' leasing  making"  which  at  one  time  was  capitally  punished  ; 
1424,  c.  43 ;  1640,  c.  83  ;  1684,  c.  134  ;  1686,  c.  10 ;  but  the  pimishment  was 
mocufied  so  as  not  to  exceed  banishment  by  Act  1703,  c.  4  ;  and  further  modified  to 
fine  and  imprisonment,  or  banishment  for  a  second  offence,  by  6  Geo.  IV.  c.  47. 
**  Banishment "  is  now  no  longer  permitted  for  this  offence  by  7  Will.  IV.  and  1 
Vict.  c.  6.  Banishment  was  held  to  warrant  transportation  beyond  seas,  and  many 
sentences  to  that  effect  were  given  in  1794 ;  1  Hume,  p.  340.  See  Sedition.  Where 
directed  against  magistrates  or  public  officers  in  reference  to  the  performance  of 
their  duties,  the  offence  is  named  scandalum  magnatum — where  it  consists  in  false 
information  of  crime,  on  which  groundless  proceedings  have  been  adopted — where 
spoken  in  the  presence  of  the  party,  and  attended  with  a  breach,  or  threatened 
breach,  of  the  peace — all  these  cases  are  competent  to  the  Court  of  Justiciary.  A 
woman  had  sentence  of  transportation  for  making  false  charges  against  a  clergyman ; 
20th  March  1816,  Scott.  Sentence  of  fine  and  imprisonment  was  pronounced  against 
a  person  for  writing  a  slanderous  letter  to  a  sheriff  in  his  official  capacity  ;  1832, 
Porteous  (Bell's  Sup.  to  Hume,  106) ;  and  again  1864,  Carr,  1  Irvine,  464.  A  per- 
son received  sentence  of  seven  years'  transportation  for  lodging  and  insisting  m  a 
false  criminal  charge  against  bis  wife,  on  which  she  was  for  a  time  detained  in 

{>ri8on;  Miller,  17th  Sept.  1847,  Arkley,  366.  The  Justiciary  will  not  entertain  a 
ibel  for  ordinary  slander  ;  1789,  Ritchie,  2  Hume,  33.  The  private  party  may 
prosecute  in  one  action  both  for  damages  and  fine ;  but  in  that  case  be  must  have 
the  concourse  of  the  fiscal.  It  was  at  one  time  common,  and  is  still  competent 
(though  it  has  been  reprobated  and  now  seldom  adopted,  21st  June  1831,  Turner) 
to  conclude  for  a  palinode^  whereby  the  defamer  may  be  decerned  to  appear  publicly 
in  court  and  recant  or  apologize,  under  compulsitor  of  an  increased  award  of  damages. 
This  last  remedy  can  only  be  enforced  in  the  court  of  the  sheriff  sitting  as  commis- 
sary; Turner,  si^a.  As  a  relic  of  the  ancient  white-sheet-penance,  and  of  no 
practical  avail,  it  might  perhaps  be  wholly  abolished.  Defamatory  words  are  pre- 
sumed to  be  spoken  with  an  intention  to  injure  (animo  injuriandi) ;  but  the  animus 
and  consequent  injury  may  be  elided  or  softened  by  facts  and  circumstances.  Where 
there  was  no  presumption  of  intention  to  injure,  and  no  damage  sustained,  actions 
have  been  dismissed ;  26th  May  1803,  Rose,  Hume,  614  ;  8th  Dec.  1803,  Gardner, 
Ih.  620 ;  29th  June  1809,  Craig,  F.  C.  Words  spoken  in  rtra,  in  anger  face  to  face, 
between  the  parties,  and  tferba  jactantia,  or  mere  general  opprobrious  names,  such 
as  '<  thief^"  '*  rascal,'*  without  any  specific  charge^  are  not  properly  termed  defamation 
or  slander,  which  applies  to  special  charges  spoken  in  absence  of  the  parties  charged. 
Actions  under  such  circumstances  have  been  dismissed ;  14th  Feb.  1801,  Sommer- 
▼ille,  Hume,  608 ;  10th  Feb.  1802,  Shand,  Ibid.  612 ;  8th  March  1806,  Ewart,  Ihid. 
633 ;  16th  Nov.  1806,  M'Crae,  Ihid.  631 ;  12th  May  1826,  Reid ;  16th  Feb.  1837, 
Grant.  Opprobrious  words  however,  may  warrant  an  award  of  damages,  where  they 
obviously  tend  to  injure  private  feelings ;  27th  June  1810,  Harper,  Hume,  643 ;  26th 
Nov.  1811,  Miller,  F.  C.  Where  there  are,  as  is  frequently  the  case,  words  on  both 
sides,  the  balance  of  injury  (compensatio  injuriamm)  ought  not  to  be  weighed  in 
golden  scales,  but  both  parties  sent  out  of  court.  It  would  have  an  injurious  ten- 
dency to  reward  a  party  where,  by  his  own  conduct,  he  has  provoked  retidiation 
which  may  have  somewhat  exceeded  the  amount  of  the  original  attack;  13th  Nov. 
1798,  Robertson,  Hume,  603 ;  1st  June,  1802,  Lovi,  Ihid.  613  ;  14th  May  1806, 
Forbes,  IbicL  627;  16th  Feb.  1809,  M<Guffie,  Ihid,  638;  8th  Feb.  1810,  Gibson, 
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Ihid.  639;  15th  March  1816,  Hyslop,  1  Mur.  64  ;  4th  Nov.  1816,  Gpddard,  1  Ibid. 
166.  Where  words  set  up  in  compensation  are  spoken  at  the  same  time,  they  fairly 
fall  within  the  proper  line  of  defence  to  the  action ;  but  where  spoken  at  another 
time,  they  require  a  separate  action ;  13th  June  1797,  Ross,  Hume,  601 ;  but  the 
separate  issues  should  be  tried  by  the  same  jury ;  8th  March  1850,  Tullis.  The 
summons  must  be  special  as  to  times,  places,  persons,  and  words  spoken  ;  24th  Jan. 
1804,  Stein,  Mor.  12,443  (affirmed) ;  18th  Feb.  1804,  Richardson,  Hume  623.  In 
England,  the  viriUu  convicii  or  truth  of  the  words  is  not  allowed  to  bcestablished  in 
the  criminal,  but  only  in  the*  civil  action,  from  which,  if  established,  it  entirely 
absolves.  In  Scotland,  the  general  rule  is  Veritas  convicii  non  excusat.  It  is  not 
permitted  that  a  man  who  has  made  a  lapse  for  which  he  may  have  been  punished 
and  has  atoned,  is  always  to  be  branded  with  his  fault,  and  prevented  regaming  his 
character  and  place  in  society,  or  that  a  private  person  is  to  become  the  censor  of 
morals,  and  ultroneously  expose  another  in  circles,  where  his  delicts  may  have 
been  hitherto  imknown.  Though,  in  general,  the  truth  of  the  words  cannot  justify, 
proof  of  their  truth  mitigates  the  offence  and  modifies  the  damages,  and  therefore  is 
allowed  to  be  proved  in  defence,  where  specially  averred,  and  an  issue  taken  thereon ; 
25lh  June  1821,  Scott,  2  Mur.  498.  It  is  also  competent  to  prove  general  circula- 
tion of  the  words  in  mitigation  ;  25th  June  1821,  Scott,  2  Mur.  497.  But  probable 
cause  is  not  sufficient  in  the  ordinary  case;  20th  Jan.  1823,  Gibsons,  3  Ibid.  261. 
In  some  cases  the  truth  will  justify,  unless  malice  is  established  from  the  whole  facts, 
and  as  showing  that  the  party  had  no  probable  cause  for  making  the  charge.  These 
exceptions  are,  ist,  words  spoken  or  written  in  the  course  of  a  law-suit,  and  pertinent 
to,  or  directly  connected  with,  the  matter  at  issue ;  or  2d^  in  discharge  of  a  public 
duty,  or  with  a  bona  fide  desire  to  detect  crime,  especially  if  the  party  is  himself  the 
sufferer  by  that  crime.  Accordingly,  actions  have  been  dismissed  in  the  absence  of 
an  averment  of  malice,  where  the  words  were  spoken  in  an  ecclesiastical  assembly, 
1793,  Auchenclose,  Hume,  596 ;  26th  Nov.  1793,  Bruce,  Ibid.  596 ;  12th  Feb.  1808, 
Grieve,  Ibid.  637 ;  19th  May  1823,  M*Lean,  3  Mur.  353  ; — and  for  giving  a  true 
character  to  a  servant  wlten  asked;  6th  July  1818,  Christian,  1  Mur.  427.  As  also 
for  judicial  statements  pertinent  to  the  cause  ;  18th  Nov.  1819,  Fortieth ;  12th  May 
1821,  Davidson ;  16th  Dec.  1822,  Aitken,  3  Mur.  230.  (But  not  privileged  if  not 
pertinent  to  the  issue,  29th  Nov.  1851,  M'Intosh) ;  or  for  judicial  animadversions  by 
a  judge  within  the  cause ;  1st  April  1824,  Haggart's  Trustees,  2  Shaw's  App.  Cases, 
125 ;  26th  July  1830,  Robertson,  5  Mur.  326  ; — and  for  giving  criminal  information 
in  the  course  of  justice ;  20th  Jan.  1823,  Gibsons ;  20th  June  1849,  Callander. 
Also  where  a  superior  of&cer  is  in  process  of  investigating  the  conduct  of  an  inferior. 
2d  June  1854,  Blackett.  But  not  for  matter  contained  in  a  sentence  of  excommu- 
nication by  an  Episcopal  Bishop  in  Scotland  against  a  party  who  had  withdrawn 
from  his  authority ;  21st  June  1851,  Dunbar  ;  nor  where  the  words  were  spoken  as 
a  member  of  a  Board  of  Health ;  6th  Dec.  1850,  Fraser;  nor  where  the  editor  of 
a  newspaper  makes  an  announcement,  27th  Feb.  1852,  Reid  ;  7th  June  1853, 
M'Dowall.  Falsehood  and  injury  imply  malice  ;  13th  July  1818,  Anderson,  1  Mur. 
429.  Evidence  of  the  pursuer's  character  may  be  given ;  14th  March  1816,  Stewart, 
]  Mur.  34  and  42;~but  not  of  the  defender's  ;  l5th  March  1816,  Hyslop,  1  Ibid. 
49  ;  25th  June  1821,  Scott,  2  Ibid.  493  ;  17th  July  1821,  Walker,  2 /6irf.  611 ;  10th 
Jan.  1823,  Tytler,  3  Ibid.  239.  But  where  there  is  no  issue  in  justification,  it  is 
unnecessary  for  pursuer  to  prove  his  character  to  be  good  ;  19th  March  1827, 
Denham,  4  Ibid.  1 96.  An  incorporation  was  found  not  entitled  to  sue  for  damages 
for  slander ;  1 0th  Dec.  1 81 6,  Fleshers  of  Dumfries,  F.  C.  But  the  individual  members 
may  sue,  14th  April  1819,  Selkirk,  2  Mur.  128.  A  commanding- officer  was  found  en- 
titled to  sue  for  defamation  of  his  regiment  (4th  Dragoon  Guards) ;  20th  Dec.  1816, 
Shearloch,  1  Mur.  196.  Damages  were  awarded  to  a  son  for  defamation  of  his  de- 
ceased father ;  17th  July  1821,  Walker,  2  Ibid.  516.  A  wife,  separate  from  her 
husband,  may  prosecute  in  her  own  name;  19th  Nov.  1830,  Ewing.  See  5th  July 
1850,  Sharp.  Breach  of  confidence  by  a  medical  man  has  been  held  to  form  a  good 
ground  for  damages ;  I3th  Dec.  1851,  White.  As  a  general  rule,  nominal  damages 
in  actions  for  defamation  carry  costs,  as  thereby  character  is  vindicated;  20th 
Nov.  1852,  Rae.  The  distinction  between  cases  of  ordinary  and  privileged  defama- 
tion are  thus  defined  by  Lord  Chief  Commissioner  Adam — *^  Actions  for  slander 
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may  t>e  oonridered  of  two  kinds— either  the  defender  has,  or  he  has  not,  a  right 
to  ipeak  of  the  ptmoer.  If  he  has  not,  then  he  is  liable  if  the  accusation  be 
fklse.  If  he  has  the  right,  then  he  is  protected,  unless  he  maliciously  makes  the 
accusation.  In  the  first  case  it  is  not  necessary  to  state  malice,  as  it  is  sufficient  if 
falsehood  and  injury  be  proved  ;  but  in  the  second,  malice  must  be  stated  and  proved, 
as  it  is  the  ground  of  tne  action.  Whether  a  case  falls  within  the  one  dass  or  the 
other  is  a  question  for  the  court ;  but  whether  mab'ce  is  proved  rests  entirely  with 
the  jury ;"  19th  May  1823,  M*I.<ean,  3  Mur.  353.  Again,  by  the  same  judge : — "  The 
law  is,  on  this  subject,  that  in  the  ordinary  case  where  a  ]>erson  has  no  right  to  speak 
of  another,  and  uses  defamatory,  slanderous  words,  unless  the  truth  is  proved,  law 
holds  the  statement  false ;  and  if  false  it  also  holds  the  motive  malicious ;  but  if  a 
public  or  private  duty  is  to  be  performed,  and  the  pursuer  is  thus  called  on  to  speak  of 
another,  tne  law  converts  the  malice  into  a  fact  to  be  concluded  on  by  the  jury.  It  is 
not  necessary  that  there  should  be  proof  of  extrinsic  facts  to  conclude  that  it  was 
malicious.  It  is  sufficient  that  the  jury  are  satisfied  of  it  from  the  nature  of  the 
words,  and  the  concomitant  circumstances.  This  is  quite  sufficient  without  any 
proof  of  previous  declarations  of  malice  or  rooted  enmity ;"  21st  May  1827)  Hamil- 
ton, 4  Mur.  245.     See  Borthwick  on  the  Law  of  Libel  (1826). 

Cases  of  damages  for  verbal  inituies  are  not  uncommon  in  small-debt  courts.  If 
encouraged  by  considerable  awards  of  damages,  they  are  apt  to  set  neighbours  at 
variance  and  on  the  alert  to  make  reprisals  on  each  other.  If  such  courts,  on  the 
other  hand,  be  altogether  shut  to  such  cases,  certain  persons  are  apt  to  take  the  law 
into  their  own  hands,  and  to  enforce  a  species  of  summary  justice.  The  middle  course 
ii  to  discourage  mere  frivolous  claims  where  the  words  are  unmeaning,  and  spoken  in 
anger  and  haste,  by  a  mere  nominal  award  to  cover  costs,  especially,  where  an  apology 
has  been  tendered.  Where  the  slander  is  deliberate,  specific,  false,  and  persisted  in, 
the  highest  limit  ought  to  be  given  of  penalty,  as  a  poor  man's  character  is  his 
capital,  and  must  not  be  sacrificed  to  malignant  gossip.  The  magistrate  may  find 
himself  often  the  instrument  of  reconciliation,  and  entitled  to  the  blessing  of  the 
peacemaker,  by  a  judicious  application  of  his  power  and  influence,  in  mediating  in 
luch  cases  of  neighbourhood,  and  m^ing  and  obtaining  mutual  forgiveness  and  re- 
conciliation. 

DEFAULT— DECREE  IN  DEFAULT— An  English  law  term,  but  nearly  the 
same  in  8cotch  law.  Decree  in  absence  of  party, — or  upon  failure  to  implement  an 
order  of  court.  In  England  the  default  of  the  plaintiff*  or  pursuer  occasions  a  non- 
suit—of the  defendant  or  defender,  a  judgment  by  default.     See  Decree. 

DEFENCES,  in  a  general  sense,  mean  the  whole  pleas  set  up  by  a  defender  in 
opposition  to  an  action.  It  is  also  the  name  of  the  first  pleading  stated  by  him  to 
meet  the  libel  or  ordinary  claim,  as  Answers  is  or  was  the  name  of  the  pleading  to 
meet  a  nctition  or  complaint.  Defences  are  dilatory  or  preliminary  when  they  are 
dcsigneu  only  to  cast  an  action,  but  not  to  discharge  the  claim  or  ground  of  action — 
such  as  want  of  jurisdiction,  defect  in  the  warrant  to  cite,  or  execution  of  citation. 
PsrtmfHonf  defences  are  those  upon  the  merits,  which  if  found  well  grounded,  destroy 
the  claim  itself  The  former  must  be  first  disposed  of  If  sustained,  the  action  is  dis- 
missed^ but  the  defender  is  not  assoihied,  and  therefore  a  new  action  is  competent,  even 
though  not  expressly  reserved  in  the  interlocutor  dismissing ;  18th  Feb.  1820,  Taylor; 
Lord  Truro,  8th  May  1861,  per  Geils  (Jurist),  If  the  preliminary  defence  be  repelled 
costs  may  be  awarded  at  once,  and  an  extract  allowed  for  their  recovery,  or  the^  maj 
be  reserved  until  the  final  issue  of  the  cause.  The  defences  or  answers  were  m  use 
to  be  followed  with  replies,  but  these  have  been  for  sometime  abolished  in  sheriff-courts. 
The  record  in  sherin>courts  is  now  completed  at  once  by  a  short  note  made  up  bj 
the  jud^  or  when  that  cannot  be  done,  by  condescendence  and  answers,  with  one 
revisal  if  necessary  ;  16  and  17  Vict.  c«  80.  s.  3  and  4  (1853).  Whore  certain  pleas 
are  necessary  to  be  taken  out  of  the  way  before  going  farther  in  the  cause,  they  are 
•aid  to  be  vrrjmdiciai  pleas.  Thus,  the  plea  that  the  matter  is  under  reference,  or 
ha«  been  already  decided  (rst  jmdicatQ)^  or  fiums  the  ground  of  another  action  {iis 
fsmdtms)y  or  that  the  pursuer  has  no  title  to  sue,  must  be  decided  before  inquiry 
uilo  the  merits  of  the  claim  itself.  See  Apormcmt — Comdeseemdemce ;  M'Laiuin's 
fhrm  A^iVtN^w,  vol.  i.  p.  196 ;  MH:}lashan  (1854),  p.  203. 

DRFKNDEK  in  ScoUand— DEFENDANT  in  Englaiid— The  party  sued  or 
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complained  on  in  a  civil  suit  or  action.  RufHmdent  is  sometimes  used  in  Scotland 
for  the  defender  in  a  gummary  case  commencing  with  petition  or  complaint.  Whilst 
only  one  pursuer  can  prosecute  in  one  action,  unless  partners  or  persons  having  a 
joint-interest,  six  defenders  on  separate  claims  maj  be  included  in  one  action  (but 
which  is  seldom  expedient),  and  no  more  than  that  number  can  be  included,  unless 
they  have  a  joint-interest  in  the  subject  matter.  In  Scotland,  the  father  or  the 
tutor  and  curators  of  a  minor  must  be  called  with  him,  and  the  husband  with  a 
married  woman.  A  defender  abroad  must  in  the  same  wav  as  the  pursuer,  sist  a 
mandatory  of  the  same  rank  in  life  as  himself,  who  is  liable  for  the  costs  of  the  suit 
if  awarded ;  8th  Feb.  1827,  Lindsay.  If  the  defender  dies,  the  action  must  be  trans- 
ferred against  his  representatives  (if  they  do  not  sist  themselves),  and  this  can  only 
be  done  by  a  regular  summons,  even  in  a  summary  action ;  5th  Feb.  1835,  M'Naugh^ 
M'Laurin,  vol.  i.  p.  130. 

DE  FIDELI  is  the  usual  oath  of  office,  and  perhaps  might  be  spared.  Ascertained 
fitness  and  character  are  preferable  guarantees  for  the  due  performance  of  duty. 
There  is  no  general  form  or  this  oath,  but  it  is  to  the  following  effect : — *^  I  promise 
and  swear  faithfully  to  perform  the  duties  of  the  office  of  ;  and  so  help 

me  Ood."  Some  statutes  give  a  particular  form  of  the  oath  of  admission.  See 
Contiahle.  Breach  of  an  oath  of  fidelity  does  not  found  a  charge  of  perjury ;  Hume, 
vol.  i.  p.  366.    See  Oaths, 

DEFORCEMENT  is  the  crime  of  resisting  officers  of  law,  generallv  aggravated 
by  violence ;  but  this  last  is  not  essential  to  its  existence.  The  party  deforced  must 
be  an  officer  of  law,  and  legally  and  officially  acting  as  such  at  the  time  of  deforce- 
ment. He  must  intimate  that  he  is  an  officer,  as  well  as  his  object,  and  exhibit,  but 
not  part  with,  his  warrant  or  badge  of  office ;  and  a  messenger-at-arms  is  said  to 
break  his  wand  of  peace  by  drawing  a  small  ring  from  one  end  to  the  other  in  token 
of  deforcement ;  Ersk.  B.  4,  T.  4, 8. 33, 34  ;  7th  Jan.  1830,  Jamieson,  5  Mur.  122.  If 
he  has  succeeded  in  i>erforming  the  official  act,  violence  is  no  loneer  deforcement, 
but  only  assault  with  intent  to  deforce.  Where  poinding  was  used  instead  of  dis" 
tress  under  an  excise  statute,  and  plough-horses  were  poinded  before  other  effects 
were  sought,  the  charge  of  deforcement  was  found  not  to  hold;  1811,  Forgan,  1 
Hume,  392.  See  28th  April  1821,  Davidson ;  Shaw,  Justiciary.  It  was  found  not 
deforcement  where  the  warrant  resisted  was  not  conform  to  the  statute,  in  so  &r  as 
the  clerk  had  not  added  ^elerk  "  to  his  sijpature;  Bisset,  1  BeU*s  Sup.  102;  and 
case  of  M'Lean,  1838,  2  Swinton,  185.  The  offence  in  aggravated  cases  may  be 
tried  before  the  justiciary,  and  in  less  serious  cases  by  the  sheriff,  with  or  without  a 
jury.  In  minor  charges,  especially  of  deforcing  justice  of  peace  constables,  the  trial 
IS  generally  before  the  justices  on  complaint  by  their  fiscal.  Fine  and  imprisonment 
is  the  usual  punishment,  but  there  mav,  in  addition,  be  an  award  of  damages  to  the 
private  party  for  loss  of  his  debt,  and  he  may  prosecute  for  punishment  with  con- 
course of  the  public  prosecutor;  1581,  c.  118;  1587»  c.  85;  1592,  c.  152.  The 
messenger  and  assistants  are  competent  witnesses,  but  formerly  not  the  creditor, 
unless  he  discharge  his  interest ;  but  this  objection  is  now  removed  by  the  Evidence 
Acts ;  1  Hume,  399.  Sentence  of  six  months'  imprisonment  was  pronounced  in  the 
case  of  deforcement  of  a  messenger-at-amis ;  2d  June  1823,  Galderwood,  1  Hume, 
398.  Transportation  has  been  awarded  in  cases  of  violent  deforcement  of  revenue- 
officers;  1826,  Lamond;  1827,  Garden;  1  Alison,  508.  Resisting  soldiers  in  dis- 
charge of  their  duty  when  in  charge  of  a  deserter,  without  a  written  warrant,  is  not 
deforcement  but  ol^truction ;  16th  Sept.  1839,  Mill,  2  Swinton,  444 ;  and  the  same 
with  the  charge  of  obstructing  a  presbytery  in  discharge  of  their  duty ;  24th  March 
1842,  Robertson,  1  Broun,  154.  A  written  warrant  was  held  not  necessary  to  sup- 
port a  charge  for  deforcing  excise  officers ;  17th  Sept.  1845;  Hamilton,  2  Broun, 
495.  See  Customs — Excise,  Deforcement  of  revenue-officers,  under  certain  dr- 
cnmstances,  was  made  capital;  52  Geo.  lU.  c.  143 ;  4  and  5  Will.  IV.  c.  13,  s.  2 ; 
with  that  exception  this  offence  is  bailable.  See  1  Hume,  386  ;  1  .^ison,  492. 
See  Constable. 

DEFRAUDING  CREDITORS.  This  offence  is  regulated,  in  its  civil  conse- 
quences, by  the  Acts  1621,  c.  18,  and  1696,  c.  5.  The  first  sets  aside  all  alienations 
made  after  contracting  debt,  in  favour  of  a  conjunct  and  confident  person,  without 
true,  just,  and  necessary  causes,  to  be  proved  by  the  party  founding  on  the  deed. 
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The  second  reduces  all  voluntary  deeds  granted  within  sixty  days  of  bankruptcy,  in 
foyour  of  a  creditor,  to  the  prejudice  of  the  general  body  of  creditors.  Fraudulent 
bankruptcy  is  made  criminal  under  the  Acts  1621  and  1696,  the  Bankrupt  Act  64 
Geo.  lU.  c.  137,  s.  38,  and  the  Sequestration  Act,  2  and  3  Vict.  c.  41,  s.  137. 
The  trial  for  this  offence  was  at  one  period  privative  to  the  Court  of  Session,  21st 
Jan.  1823,  Duncan;  but  may  now  be  prosecuted  in  the  justiciary  by  the  Act  7  and  8 
Geo.  IV.  c.  20.  Imprisonment  and  transportation  have  been  awarded  against 
offenders.  Fourteen  years'  transportation  was  awarded,  23d  May  1836,  M*Laren,  1 
Swin.  227;  Burton  on  Bankruptcy ,  vol.  ii.  See  Conjunct  and  Confident^  and 
Bankrupt. 

DEFUNCT,  a  deceased  person. 

DEISM.     See  Blasphemy, 

DEL  CREDERE,  or  guarantee  by  factor  or  agent,  which  entitles  him  to  a  higher 
or  del  credere  (genei^y  the  double)  rate  of  commission,  in  consideration  of  the  risk 
undertaken  by  guaranteeing  the  solvency  of  the  purchaser  and  payment  of  the  price. 
A  guarantee  has  been  held  not  entitled  to  have  the  principal  party  first  discussed, 
but  to  be  directly  liable;  1st  July  1825,  Galloway  ;  29th  Feb.  1828,  Blackwood; 
28th  May  1852,  M'Ewan.  But  the  law  appears  different  in  England.  *<  In  correct 
language,  a  commission  del  credere  is  the  premium  or  price  given  by  the  principal 
for  a  guarantee.  It  presupposes  a  guarantee.  It  has,  however,  been  commonly, 
though  incorrectly,  used  to  express  the  guarantee  itself.  But  whatever  term  is  used, 
the  obligation  of  the  factor  is  the  same.  It  arises  on  the  guarantee.  The  guarantee 
is  to  answer  for  the  solvency  of  the  vendee,  and  to  pay  the  money  if  the  vendee  does 
not.  On  the  failure  of  the  vendee  he  is  to  stand  in  his  place  and  to  make  his  default 
good.  Where  the  form  of  action  makes  it  necessary  to  declare  upon  the  guarantee, 
application  to  the  principal  must  be  stated  on  record.  In  all  cases,  it  must,  if  re- 
quired, be  proved"  Per  Lord  Ellenborough,  Peele,  7  Taunt.  478 ;  Fell  on  Guaran- 
tee; I  Bell,  377;  Brodie's  Sup.  to  Stair,  921  (Note).     See  Cautionary. 

DELECTUS  PERSONuE,  or  choice  of  person,  exists  in  partnership,  where  a 
partner  cannot  substitute  another  in  his  place  without  consent  of  the  copartners ; 
Ersk.  B.  3,  T.  3,  S.  22.  Neither  can  a  servant  put  another  in  his  place ;  2  Fraser, 
388.  Nor  can  an  obligant,  without  the  creditor's  consent,  put  another  in  his  place ; 
9th  June  1829,  Dudgeon.  The  rule  also  has  place  in  leases  of  land  of  ordinary 
duration,  which  cannot  be  assigned,  or  the  subjects  sublet,  without  the  landlord's 
consent.  But  urban  or  house  property  may  be  subset ;  10th  July  1811,  Anderson. 
And  a  lease  to  an  unmarried  woman  does  not  fall  by  her  marriage;  1775,  Gillon, 
Mor.  16,286. 

DELEGATED  JURISDICTION.  Proper  jurisdiction  exists  in  the  person 
primarily  appointed,  and  delegated  jurisdiction  in  him  nominated  to  act  in  his  place, 
called  the  depute  or  substitute.  The  act  of  the  substitute  is  held  that  of  the  prin- 
cipal, and  a  power  given  the  principal  is  extended  to  the  substitute,  except  where,  in 
either  case,  it  is  expressly  declared  to  the  contrary,  or  otherwise  obviously  intended 
to  be  confined  to  one  of  them.  The  principal  may  act  where  the  substitute  may  be 
declined  or  objected  to,  and  the  reverse ;  2lst  Jan.  1823,  Wallace.  See  Declinature. 
Under  the  Jurisdiction  Act  20  Geo.  II.  c.  43,  sheriffs  were  called  deputes,  either  as 
being  deputed  by  the  Crown,  or  in  deference  to  the  lords-lieutenant  as  high  sheriff. 
But  by  the  Act  9  Geo.  IV.  c.  29,  they  are  authorized  to  be  called  sheriff.  Neither 
the  sheriff-substitute  nor  justices  can  delegate  their  powers  to  another.  Delegatus 
non potest  delegare;  Ersk.  B.  1,  T.  2,  S.  13  and  14 ;  1  M'Laurin,  1. 

DELEGATION  is,  where  an  obligation  is  extinguished  by  one  obligant  being  sub- 
stituted for  another,  but  this  can  only  take  place  with  the  creditor's  consent — this 
is  never  to  be  presumed ;  and  in  dubio  the  new  obligation  is  held  only  as  corrobor* 
ative  of  the  first.  Novation  is,  where  one  obligation  is  substituted  for  another  by 
the  same  party.  A  biU  being  dishonoured,  a  new  bill  with  new  indorsers  was  held 
not  to  discharge  the  first;  3d  July  1800,  Hume's  Cases,  245.  The  taking  of  a  bill 
with  a  new  cautioner  for  a  debt  contained  in  a  bond,  was  held  not  to  dis<marge  the 
bond,  II  th  Feb.  1802,  Thomson,  Hume,  244.  A  bill  by  a  partner  does  not  discharge 
the  company  liability;  26th  Nov.  1807,  Wilson  and  Corse,  Hume,  247.  Nor  does 
an  assignation  in  security  extinguish  a  prior  obligation ;  2d  March  1839,  Pearson. 
Neither  does  an  agent  receiving  a  bill  from  his  client  discharge  his  claim  of  hypothec ; 
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Slst  May  1823,  Skinner.  But  taking  a  bond,  though  it  was  afterwards  reduced, 
was  found  to  extinguish  a  bill  delivered  up  at  the  time;  15th  Dec.  1814,  Black. 
See  Ersk.  B.  3,  T.  4,  S.  22. 

DELICT  or  DELINQUENCY  includes  all  crimes  and  oflfences  exposing  to 
punishment,  and  thereby  distinguished  from  mere  civil  wrongs.  As  founding  civil 
consequences,  in  addition  to  exposing  to  punishment,  they  are  aivided  into  delicts  and 
quasi  delicts.  The  first  implies  a  malicious  or  criminal  purpose  ;  the  second  arises 
nrom  gross  imprudence  or  negligence.  Each  guilty  party  must  be  separately  fined 
as  punishment;  but  all  the  offenders  are  jointly  and  severally  liable  in  civil  damages 
arising  from  one  and  the  same  offence ;  20th  June  1822,  Duke  of  A  thole.  Justices 
must  observe  this  distinction,  by  never  imposing  ^ne^  jointly  on  several  parties,  but 
on  each  separately  and  for  himself.  The  criminal  consequences  fall  by  death  of  the 
delinquent,  but  the  civil  liability  descends  against  his  representatives ;  25th  May 
1809,  Morrison;  Ersk.  B.  3,  T.  1,  S.  13.    See  Crime, Defamation,  and  Reparation, 

DELIVERY  OF  DEEDS  is  necessary  to  their  completion,  for  until  then  the 
party  granting  them  has  power  to  revoke  or  cancel ;  6th  Dec.  1816,  Balvaird. 
Where  a  deed  is  onerous,  and  delivery  made  to  a  neutral  party,  the  presumption  is 
that  it  is  for  the  grantee's  behoof;  1662,  Drumn\ond,  Mor.  12,309;  15tn  Jan. 
1828,  Ramsay  ;  20th  Jan.  1833,  Stewart.  But  like  other  presumptions,  this  may 
be  taken  away  bv  evidence  to  the  contrary;  27th  Feb.  1823,  Logan.  In  some 
cases,  especially  if  fraud  be  alleged,  the  evidence  of  witnesses  may  be  allowed.  If 
a  deed  be  gratuitous,  its  deposit  may  be  considered  for  the  granter's  behoof  during 
life,  and  after  his  death  for  that  of  the  grantee.  Delivery  is  generally  dispensed 
with  by  a  clause  in  the  deed  which  renders  it  effectual  though  found  in  the  reposi- 
tories of  a  deceased  granter ;  23d  Sept.  1831,  Porterfield.  Testamentary  deeds 
require  neither  delivery  nor  dispensatory  dause;  and  the  same  rule  is  followed 
with  bonds  and  obligations  by  parents  to  children,  and  by  husbands  to  wives. 
Delivery  is  unnecessary  in  mutual  contracts  and  agreements  (1625,  Crawfurd,  Mor. 
12,304) ;  or  in  deeds  granted  in  obedience  to  a  previous  obligation  (Bih  Jul^  1829, 
Cormick);  or  where  the  granter  reserves  his  liferent,  and  therefore  retams  the 
deed  for  his  own  security;  1668,  Haden,  Mor.  16,997.  Recording  the  deed  by  the 
granter  is  equivalent  to  delivery  ;  1776,  Leckie,  Mor.  11,581.  Delivery  completes 
the  obligation  on  the  granter ;  but  acceptance  is  necessary  to  fix  obligations  on  the 
grantee ;  Ersk.  B.  3,  T.  2,  S.  43,  44,  45.     See  Assignation. 

DELIVERY  OF  EFFECTS  is  necessary  to  the  completion  of  their  transfer- 
ence. A  sale  or  title,  without  delivery,  only  gives  a  jus  ad  rem,  or  right  to  sue  for 
delivery,  or  damages  because  of  non-delivery ;  26th  June  1830,  Fraser.  After 
delivery  there  is  jus  in  re,  entitling  the  owner  to  vindicate  the  property  from  any 
one.  Delivery  is  either  real,  constructive,  or  symbolical.  Actual  or  real  delivery 
is  where  it  is  really  and  corporally  made  de  manu  in  manum,  or  to  clerks,  servants, 
or  into  the  buyer's  warehouse  or  other  place  of  deposit  for  his  behoof.  Constructive 
delivery  is  where  the  effects  are  marked  or  set  apart— or  transferred  in  the  cus- 
todier or  warehouseman's  books,  or  an  order  intimated  for  delivery ;  4th  April  1831, 
Maxwell;  6  W.  S.  279  ;  7th  February  1816,  Eadie;  6  Geo.  IV.  c.  112.  Actttal 
delivery  prevents  the  creditor  stopping  the  goods  as  in  transitu,  whether  the  price 
be  paia  or  not.  But  in  certain  cases  of  constructive  delivery  to  middlemen,  the 
goods  may  be  stopt  if  the  price  be  impaid.  Symbolical  delivery  applied  to  heritage, 
where  earth  and  stone  and  other  symbols  were  used  to  denote  the  delivery  of  the 
subjects ;  Ersk.  B.  3,  T.  3,  S.  8  ;  Brown  on  Sale,  390. 

DEMEMBRATION,  the  malicious  mutilation  of  any  member  of  the  body.  It 
was  capital  under  the  Acts  1491,  c.  28  ;  1540,  c.  118  ;  1579,  c.  76  ;  and  1612,  c.  3, 
but  these  are  in  desuetude.  Anciently,  a  prosecution  could  not  be  instituted  until 
after  year  and  day  of  the  injury.  Unless  where  the  party  is  committed  under  the 
Act  10  Geo.  IV.  c.  38,  the  offence  is  bailable  ;  1  Hume,  330 ;  1  Alison,  196. 

DE  MINIMIS  LEX  NON  CURAT,  or  NON  CURAT  PR.^TOR,  maxims 
of  the  civil  law,  implying  that  the  law  did  not  look  at  trifling  and  immaterial  points  ; 
SUir,  B.  3,  T.  3,  8.  39.      The  rule  ought  not  to  have  much  favour  in  the  adminis-  j 

tration  of  justice,  except  in  disregarding  trivial  omissions  of  form  for  the  sake  of 
substantial  justice.  The  poor  man's  penny  being  of  as  much  value  to  him  as  a 
pound  to  the  rich,  equal  attention  ought  to  be  given  to  the  decision  of  cases  of  small 
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m4  »yii^iii«i  tSi*  vtm  -wed  » 

i<i«mf  #1ii«»h  tlm  mm  ^u^iLttut^  ntef  k  a  CRCasoa;  fteiTf 
^g<Mi#^  />«ir»  241. 

f>f.Hr;it«M:— « Itm  w«i  a  Eo^fc  ipcnl  pinfia« 
(b^U  •74rm»i  'Ml  til*  ^ifgyMU  mde,  &  p«itj  ^iifccCi  €•  die 
tlMH  d^Uftim  4itmn  wr  jml^meat  <»  eke  kw  vTdHMt  die 

$pMtXK%^  M  «Im  MtanEzeii  W  n  act  of  tbe  nwcrdgB.    See 

IfMVnCiATtOn  wm  tW  aet  wkidi  faOcyved  m  fiwhrdifiifr  to  a  diaise  af 
UfiUm  fA  Wmnh%^  tW  dfeet  c^  viudi  waa  «m7  rvMfm,  b«t  wkiek  kv  now  beeoaae 
mMn  nrnWfr  tA  Mid/mad  mqmrj  Hum  &i  tmj  praccieal  impnrUiKe.  The  fenn  aad 
dRiMt  mttrtt  r«tpikt«4  bj  the  AeU  1674,  e.  75  ;  1597,  e.  205  ;  lOOO,  e.  13 ;  1612,  c 
>  \  tWttf  e,  2ifK  fMnrtmeiatkna  m  erimimai  caatM  were  regulated  Irf  the  Act  1555, 
«.  41  ;  lf^H4ft,  140;  151^  e,  129;  1^1,  e.  22.  Tbcae are  stm  followed  by esdieat 
#if  m/^M»l#laii,  Eaeh^at  tm  ciml  dittnuMMtkn  n  aboKAed  bj  the  Jnriidictioii  Act 
Tfl  iiwt.  U.  e.  M  (I74H),  IJnder  the  Act  1621,  e.  20,  the  creditor  ia  entitled  to 
a«#rfiriirilata  priM^yn]  ami  interest  into  one  fom,  beating  interest ;  and  the  same 
nfKiMft  in  lUmlMMl  U>  fttWitm  the  rteordinf;  of  an  exfnred  diarge  bj  the  Act  1  and  2 
VUfi,  If,  1 14,  N,  0  (iHM),     Krak.  B.  3,  T.  5,  8.  56.     See  Captum, 

f  IKOIM  Nil  (dm/Ud  to  God).  In  the  law  of  England,  onginallj  a  gift  set  apart 
ii»  pttrifhaiM*  rriaMNw  ISrir  the  wmLi  of  those  killed  bj  accidents,  and  a  fii^  laid  on  the 
fatal  Iftstriimmit,  and  assessed  bj  a  coroner's  inquest.  It  was  not  payable  in  caaea 
uK  mimUtmhim'^  or  where  the  person  surrired  for  a  year.  This  absurd  and  unequal 
awaril  has  Wn  abolished  br  the  Act  9  and  10  Vict.  c.  62  (1846). 

IMCrKNIHNO  ACTION.  An  action  is  reckoned  as  depending  from  the  call- 
lti|r«  (If  ati|Mtarafi<*^  of  d^rfender  under  a  warrant,  until  extract  of  final  decree.  But 
If  fiftl  raflMl  within  year  anil  day,  the  action  falls ;  2  M'Laurin,  375. 

I) IC I '< ) N IC N T|  the  ap|>cl]ation  of  a  person  making  statements  on  oath.  Dedarani 
\n  i\\P  flPN<trljiti(ifi  of  one  Judicially  examined,  but  not  on  oath.  DepodUon  is  the 
ttf  I0  of  thi*  niriupr  statrment — Declaration  of  the  latter.     See  Act  and  Commisnon, 

DKroHITATlON  or  DKPOSIT.  Where  a  subject  is  gratuitously  deposited 
by  0110  oallttd  i1ii«  tlii^m§Uor,  with  another  named  the  depositary,  the  risk  is  with  the 
AiriitMri  and  the  lattt*r  is  onlv  liable  for  (rross  negligence  (culpa  lata)  until  de- 
limtulitdi  al1i*r  witlcli  ho  is  liable  in  exact  diligence  {culpa  levitima).  Deportation 
itf  a  ohiMit  wlthtMit  th0  k(*v  onlv  obliges  to  restoration  of  the  chest ;  but  with  the 
ki^yi  I  hit  sanii*  nmiMinntUlllty  exists  for  the  contents,  and  the  depositary  should  see 
llliHiit  nH«kon0(l  oYtr  Mutt  accepting  the  custody.  Proper  depositation  is  where 
Iha  Miiiiv  «rttol0  Is  to  Ih»  roNlor«d---/«iprc>per,  where  restoration  is  to  be  only  in 
kintl.  In  \\\p  Airni<«r,  i\w  pro))crty  remains  with  the  depositor,  and  the  creditora 
wf  \\\p  d<»iNMilUry  iHiiilittt  attach  it.  In  the  latter,  the  property  is  with  the  depositary, 
aiul  tha  «k|HHiltor  is  ttnly  a  creditor  (vr  delivery  of  a  like  quantity.  All  fruits  and 
ailvantagtHi  must  h*  rt^tuminl  with  the  sul^ect :  but  all  expenses  incurred  must  be 
|mM     lUMilion  rxisls  until  th«aa  are  reminded,  but  not  for  other  debts  or  daims. 
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If  a  representative  sell  in  ignorance,  he  is  only  liable  to  make  over  the  claim  for 
the  price,  or  pay  the  price  if  received;  Ersk.  B.  3,  T.  1,  S.  26;  1  Bell's  CJom. 
257.    See  Consignation, 

DEPREDATION,  HERSHIP,  or  BRIGANCY  {CHmm  abigeatus  of  the 
Roman  law), — masterfully  driving  away  cattle, — once  a  prevalent  crime,  and 
pmiished  capitally  ;  1  Hume,  110. 

DERELICT  AND  DERELICTION.  The  former  is  an  English  law  term,  denot- 
ing forsaken  or  left.  The  latter  is  the  Scotch  term,  denoting  the  act  of  abandon- 
ment. Land  suddenly  gained  from  the  sea  is  held  Crown  property  in  England ;  but 
where  gradually  forsaKen,  it  appertains  to  the  adjacent  landowner.  In  Scotland,  in 
either  way  the  land  belongs  to  the  proprietor;  27th  May  1807)  Innes,  Hume,  562; 
24th  Nov.  1809,  Geddes,  Hume,  554;  27th  May  1812,  Leven,  Hume,  555;  30th 
Nov.  1814,  Boucher,  Fac.  Coll. ;  7th  Feb.  1837,  McAllister ;  26th  May  1837,  Suttie  ; 
8th  June  1841,  Todd  (H.  L.)  Stray  cattle,  after  year  and  day,  fall  to  the  Crown ; 
but  are  generally  judicially  disposed  of  before  the  lapse  of  that  period,  to  cover  the 
expense  of  their  maintenance;  Ersk.  B.  2,  T.  1,  S.  12. 

DESCENDANTS — ^persons  descended  from  the  same  ancestor.  In  heritage, 
descendants  are  preferred  to  ascendants.     See  ConqueMt, 

DESERTION  from  Army.     See  Muiiny  Act. 

DESERTION  by  Married  Persons.  One  of  the  spouses  wilfully  deserting  the 
other  may  first  be  sued  for  adherence  after  one  year ;  and,  after  four  years  from  the 
time  of  desertion,  may  be  divorced  by  the  Court  of  Session ;  Act  1573,  c.  55 ;  1 
Fraser,  p.  677.     See  Adherence,  Divorce. 

DESERTION  by  a  Tenant  entitles  the  landlord  to  a  decree  of  removing,  and  to 
have  the  lease  declared  terminated,  in  the  sheriff  court,  under  the  Act  of  Sederunt, 
14th  Dec.  1756  ;  Hunter's  Landlord  and  Tenant,  p.  510. 

'  DESERTION  OF  THE  DIET.  The  diet  must  be  called  before  it  can  be 
deserted.  In  criminal  cases  there  is  no  protestation,  as  in  civil  causes,  to  compel  a 
prosecutor  to  call  the  case.  The  diet  may  be  deserted  by  the  court  upon  cause 
shown,  pro  loco  et  tempore,  whereby  the  instance  falls  on  that  complaint,  but  the 
charge  remains ;  or  the  diet  may  be  deserted  simplidter,  whereby  the  charge  is 
whoUy  abandoned.  The  former  cannot  be  done  after  the  jury  is  sworn,  or  ^ere 
the  parties  have  entered  on  proof ;  2  Hume  (ed.  1844),  69-275  ;  2  Alison,  98.  See 
Criminal  Prosecution. 

DESIGNATION  (ADDITION  in  England),  the  description  of  a  person  by  state- 
ment of  his  trade,  profession,  and  residence.  These  are  specially  required  in  testing 
deeds  (see  Deed) ;  and  in  complaints  and  actions  there  must  be  sufficient  to  identify 
the  party,  and  to  prevent  the  risk  of  one  person  being  mistaken  for  another,  but  no 
hypercritical  objections  ought  to  be  allowed  where  there  is  no  substantial  mistake, 
and  where  the  party  could  not  be  misled ;  but  otherwise  the  objection  may  be  fetal 
in  Scotland,  though  in  England  the  designations  of  parties  in  summary  convictions 
are  not  considered  essential.  The  statutes  which  regulate  this  matter  in  Scotland 
are^l579,  c.  80;  1593,  c.  175;  1681,  c.  5.  See  Ersk.  B.  3,  T.  2,  S.  6;  2 
Hume,  157. 

DESIGNS.  A  variety  of  statutes  have  been  passed  from  time  to  time  to  protect 
the  copyright  of  designs  for  "  ornamenting  articles  of  manufacture,**  These  were 
consolidated  by  the  Act  5  and  6  Vict.  c.  100  (1842).  By  this  act  a  grant  of  copy- 
right is  given  for  different  pieriods,  according  to  various  classes  of  designs,  and 
requiring  registration.  The  piracy  of  register^  designs  is  punished  by  a  penalty  of 
not  less  than  L.5,  nor  more  than  L.30.  The  penalties  are  recoverable  before  two 
justices  in  England,  but  in  Scotland  only  before  the  Court  of  Session  in  ordinary 
form,  or  by  summary  action  before  the  sheriff.  The  act  is,  by  the  6  and  7  Vict.  c. 
65  (1845),  extended  to  designs  for  '*  the  shave  or  configuration  of  articles,*'  Both 
these  acts  are  extended  and  amended  by  tne  Acts  13  and  14  Vict.  c.  104  (1850) ; 
and  14  Vict.  c.  8  (1851)  ;  15  and  16  Vict.  c.  12  (1852). 

DESIGNATION  of  manse  and  glebe — is  made  by  the  presbytery,  acting  as  a 
civil  court ;  1572,  c.  48  ;  Ersk.  B.  2,  T.  10,  S.  55. 

DESTINATION  is  applied  to  a  series  of  heirs  called  by  law  or  by  deed,  either  in 
heritable  or  moveable  succession.  An  absolute  proprietor  of  heritage  may  destine 
his  estate  at  his  will ;  and  if  the  clauses  of  the  deed  be  strictly  framed  with  prohibi- 
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lory,  irritant,  and  resolutive  clauses,  it  becomes  an  entail.     See  Tailzie,    The  foU 
lowing  are  some  of  the  rules  in  destinations  of  heritage  : — 

1.  ** Heirs"  or  " heirs  at  law"  merely  implies  succession  at  or  according  to  law. 

2.  ^  Heirs  of  line"  brings  in  the  heir  in  heritage^  to  the  exclusion  of  the  heir  of 
conquest.  ^ 

3.  **  Heirs  whomsoever^*  mean  heirs  bom  or  heirs  made  ;  that  is,  heirs  at  law  or 
heirs  of  provision  nominated  by  deed. 

4.  ^  Heirs-male"  excludes  heirs-female,  and  even  males  connected  with  the  ances- 
tor through  females  ;  23d  June  1807)  Sir  J.  Innes;  11th  July  1826,  Forrester. 

5.  "  Juirs-male  of  the  bodu"  gives  the  destination  to  male  descendants,  but  brings 
in  female  descendants  in  pre^rence  to  male  collaterals. 

6.  "  Heir-male  of  line"  excludes  the  heir-male  of  conquest, 

7.  "  Heir-female"  is  the  heir  male  or  female  connected  by  females;  so  the  son  of 
a  daughter  is  heir-female,  and  is  the  nearest  heir  failing  the  heir-male. 

8.  "  Heirs-female  of  the  granter,''  or  "  of  his  body"  carries  the  estate  to  the 
daughter  of  a  son  in  preference  to  the  granter's  own  daughter,  imless  she  be  named 
or  recognised  in  preference  to  bis  grandchildren. 

9.  A  destination  to  A  ^ves  the  estate  to  the  heir  at  law  of  A ;  but  if  to  A,  whom 
failing  to  B,  then  the  heirs  of  A  are  excluded ;  but  it  is  different  if  it  be  to  A  and 
his  heirs. 

10.  Parties  stated  in  order  of  birth,  as  second  and  third  son,  are  taken  as  existing 
at  the  date  of  the  deed,  not  at  the  time  of  the  maker *s  death. 

11.  **  Heirs  and  bairns,"  or  **  heirs  and  children,"  of  a  marriage,  bring  in  the  heir 
in  heritage  only,  9th  Feb.  1813,  Robertson;  but  if  it  be  merely  **  bairns  and  chil- 
dren," then  all  succeed  equally  ;  19th  June  1828,  Waddel. 

12.  A  power  may  be  given  to  name  heirs,  which,  if  validly  executed,  becomes 
part  of  the  substitution ;  24th  May  1826,  Stewart,  2  Wilson  and  Shaw's  Appeal 
Cases,  369. 

13.  A  simple  destination  may  be  defeated  by  any  in  order  of  succession,  even  by 
gratuitous  deed,  and  the  property  may  be  attached  by  creditors. 

14.  But  prohibitions  against  disponing  prevent  gratuitous  deeds;  1756;  Ure, 
Mor.  4316.     See  Conjunct  Rights — Tailzie. 

DESTINATION  AND  DEVIATION  OF  SHIP.  In  insurance,  conceal- 
ment, or  misstatement  of  the  destination  (9th  Feb.  1810,  Bowker,  F.C.),  and  an 
unnecessary  and  unlful  deviation,  even  though  neither  has  been  the  cause  of  loss, 
will  void  the  policy;  17th  Jan.  1810,  Stewart,  F.C.  A  compulsory  deviation  gives 
no  claim  for  additional  freight ;  but  if  wilful  and  unnecessary,  the  freighter  has  a 
claim  for  damages ;  1  Bell  s  Com.  p.  558  and  621 ;  Abbot,  252 ;  Smith's  Mercantile 
Law,  309. 

DESUETUDE.  Scotch  SUtutes  (contrary  to  the  rule  in  England)  cease  to  be 
law  by  non-observance,  or  rather  by  long  contrary  practice,  and  may  be  interpreted 
by  usage;  Ersk.  B.  1,  T.  1,  8.  45;  6th  Dec.  1810,  Paterson. 

DETINUE  is  the  name  of  an  action  in  English  law,  for  recovery  of  specified 
goods  and  chattels,  or  damages  for  their  detention. 

DEVISE,  a  gift  of  lands  in  England,  which  may  be  made  by  testament,  contrary 
to  the  law  of  Scotland,  which  limits  the  operation  of  tesUunents  to  moveables ; 
Ersk.  B.  3,  T.  8,  S.  20. 

DEVOLUTION — where  a  purchase  at  an  auction  is  passed  over  to  the  next 
offerer ;  also  where  arbiters  differing  in  opinion  devolve  the  decision  on  an  oversman. 
See  Arbitration — Auction. 

DIES  CEDIT—DIES  VENIT.  When  the  obligation  is  due,  it  is  said  dies 
eedit ;  when  payable,  dies  venit.  If  the  obligation  be  to  a  certain  day  not  anivedy 
dies  statim  cedit  sed  non  venit ;  if  to  be  performed  immediately,  dies  cedit  et  venit ;  if 
pending  on  an  event  or  condition,  then  dies  nee  cedit  nee  venit ;  Ersk.  B.  3,  T. 
1,  S.  6. 

DIEM  CLAUSIT  EXTREMUM— an  Exchequer  writ  for  recovery  of  a  Crown 
debt  from  the  estate  of  a  deceased  debtor  ;  2  Bells  Com.  51. 

DIET  OF  COMPEARANCE— the  day  on  which  the  defender  is  summoned  to 
appear.  The  interval  is  called  inducias.  In  the  Court  of  Session  it  is  now,  by  Act 
13  and  14  Vict.  c.  36,  s.  21  (1850),  fourteen  days,  if  defender  be  within  Scotland, 
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except  Orkney  or  Shetland,  in  which  case,  as  well  as  where  the  defender  is  out  of 
Scotland,  the  term  is  twenty-cne  days.  In  the  latter  case,  sixty  days  was  the  former 
law  and  practice.  In  sheriff-courts,  six  days  is  now  the  allowed  term  (16  and  17 
Vict.  c.  80).  Edicts  require  ten  days'  indticice.  In  criminal  and  statutory  com- 
plaints, as  well  as  in  small  debt  cases,  the  term  is  fixed  by  special  acts.  Wherever 
it  is  matter  of  discretion,  care  ought  to  be  taken,  looking  at  the  distance  of  the  de- 
fender's residence  from  the  seat  of  court,  and  other  circumstances,  to  give  ample 
time  to  prepare  for  trial,  rather  than  by  too  short  term  to  hazard  the  risk  of  ad- 
journments, or  rash  and  hasty  procedure,  and  so  afford  ground  for  alleging  injustice 
because  of  want  of  preparation.  Dispatch  is  valuable,  but  substantial  justice  is 
more  so.  Forty-eight  hours  being  the  term  recognised  in  the  sheriff's  criminal  pro- 
cedure under  9  Geo.  IV.  c.  29,  and  11  Geo.  IV.  and  1  Will.  IV.  c.  37,  and  in  other 
branches  of  iudicial  procedure,  ought  at  the  least  (unless  in  extreme  cases)  to  be 
allowed  the  defender  in  all  summary  complaints.  Diets  in  ordinary  civil  cases  are 
continuous,  or  with  continuation  of  days,  so  that  the  case  may  be  called  within  year 
and  day.  In  criminal  cases  the  diet  is  peremptory,  and  falls  if  not  called  on  the  very 
day  of  appearance,  and  regularly  adjourned  from  time  to  time ;  2  Hume,  66,263. 
See  Criminal  Procedure,     Cases  No.  45-47,  60,  and  75. 

DILATORY  DEFENCE,  stated  to  exclude  the  action  on  a  matter  of  form  not 
touching  the  merits.     See  Defences. 

DILIGENCE — the  term  is  used  to  denote  the  three  kinds  of  care  necessary  to  be 
taken  in  certain  contracts  or  trusts.     See  Culpa, 

DILIGENCE — is  the  name  of  special  legal  writs, and  generally  applied  to  the  whole 
process  of  execution  for  making  effectual  claims  and  decrees  against  the  person  and 
estate  of  obligants  and  debtors. 

1.  Diligence  against  Debtors — ^is  noticed  under  the  separate  articles  of  Adjt^dica' 
tion;  Arrestment;  Border  Warrant;  Caption;  Forthcoming;  Fugoi  Warrant; 
Homing;  Inhibition;  Mails  and  Duties;  Poinding;  Poinding  of  the  Ground; 
Ranking  and  Sale;  and  Sequestration. 

2.  Diligence  against  Havers — is  a  writ  or  warrant  for  recovery  of  writings,  equi- 
valent to  the  English  writ  subpoena  duce  tecum.  This  warrant  may  be  granted  in 
the  course  of  nuJcing  up  a  record,  but  then  only  for  recovery  of  certain  named 
writings  set  forth  in  a  specification,  and  not  generally  for  all  writings,  then  called 
a  fishing  diligence.  After  the  record  is  made  up  and  parties  sent  to  proof,  this  dili- 
gence may  then  be  granted  generally  to  recover  writings  to  prove  the  special  facts 
averred.  Where  a  proof  at  large  {pro  ut  de  jure)  is  allowed,  a  diligence  against 
witnesses  is  granted,  which  comprehends  that  against  havers.  The  examination  of 
havers  is  regulated  by  the  Act  of  Sederunt  22d  Feb.  1688,  which  enacts,  that  they 
^  shall  be  obliged  to  answer  to  all  special  pertinent  interrogatories  in  relation  to 
their  having  the  writs,  or  putting  the  same  away,  or  as  to  their  knowledge  or  sus- 
picion by  whom  the  same  were  taken  away,  or  where  they  presently  are,  that  the 
pursuer  may  thereby  make  discovery  and  recover  the  same."  Ana  they  shall  de- 
pone, ^*  that  they  neither  have  nor  had  the  writs  since  the  citation,  nor  fraudulently 
have  put  the  same  away  at  any  time."  The  objections  which  once  existed  to  the 
admissibility  of  witnesses  had  never  any  place  in  the  examination  of  havers.  No 
question  can  be  put  to  them  as  to  the  merits  of  the  cause,  or  as  to  the  tenor  of  a 
writing,  farther  than  by  such  general  description  thereof  as  may  identify  it.  A  haver 
cannot  refuse  production  of  a  writing,  on  the  allegation  that  it  does  not  refer,  or  is 
of  no  importance,  to  the  cause ;  13th  May  1828,  M'Intosh.  But  if  its  custody  can- 
not with  propriety  be  parted  with,  a  copy  may  be  taken  and  certified  in  the  written 
deposition,  or  on  a  separate  paper.  A  commissioner  may  report  on  the  state  or 
appearance  of  books  or  writmgs ;  28th  Jan.  1836,  Fraser.  Even  a  party  to  the 
cause  may  be  cited  as  a  haver.  It  is  preferable,  however,  to  get  an  order  on  him 
to  produce  the  special  writings  called  for,  or  to  depone  thereanent  as  in  exhibition. 
In  this  way  he  may  be  held  as  confessed  on  the  alleged  import  of  the  writings 
improperly  withheld ;  whereas,  in  the  other  mode,  he  can  only  be  brought  up  under 
second  dihgence,  the  same  as  any  neutral  party.  Where  the  holder  of  a  diligence 
for  recovery  of  excerpts  from  books  selects  certain  entries,  the  opposite  party  is 
entitled  to  insist  on  naving  the  remaining  entries.  Per  Lord  Justice-Clerk—-"  In 
executing  a  commission  and  diligence,  parties  are  apt  to  forget  that  they  are  in  the 
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same  position  as  if  the  havers  were  brought  into  court  for  examination.  K I  require 
a  person  to  produce  a  book,  and  examine  him  in  reference  to  the  entries  in  it,  the 
opposite  party  is  entitled  to  cross-examine  him,  and  to  call  him  to  turn  to  an^  entries 
that  may  neutraUze  those  already  read  ;"  22d  June  1853,  Thorbum ;  Tait*s  Evi. 
dence,  181  ;  2  M*Laurin,  281. 

3.  Diligence  agaimt  Witnesses — ^is  equivalent  to  the  English  subpoena^  and  is  in- 
tended to  compel  the  attendance  of  witnesses  before  a  court  or  commissioner.  In 
Justiciary  cases,  the  diligence  for  citing  witnesses  in  defence  is  called  **  Letters  of 
Exculpation  ;**  2  Hume,  393.  Forty-eight  hours*  notice  at  least,  wherever  possible, 
ought  to  be  allowed  witnesses.  Witnesses  and  havers  in  sheriff-courts  may  be  cited 
in  other  counties  on  indorsation  by  the  sheriff-clerk,  instead  of  requiring  supplement 
from  the  Court  of  Session  as  formerly,  1  and  2  Vict.  c.  119,  s.  24.  Hiis  ad  does  not 
apply  to  the  Courts  of  the  Justices,  But  the  Act  1  Will.  IV.  c.  37,  s.  8,  autho- 
nzes  citation  of  witnesses  in  any  county,  by  any  officer,  on  the  original  warrant 
without  any  supplement  or  concurrence,  *'  in  any  criminal  prosecution  and  prosecu- 
tion for  criminal  penalties;**  and  the  Act  1  and  2  Vict.  c.  119,  s.  24,  declares  ^  it  no 
objection  to  any  witness  or  haver  that  he  has  appeared  without  citation ;"  see  also 
16  and  17  Vict.  c.  80  (1853).  The  enforcing  of  the  attendance  of  witnesses  from 
other  parts  of  the  United  Kingdoms  is  regulated  by  the  Acts  45  Geo.  III.  c.  92,  s. 
3,  and  54  Geo.  lU.  c.  186.  See  M'Laurin,  262  ;  M'Glashan,  241 ;  and  artide 
Proof. 

The  following  is  the  form  formerly  in  use  in  Sheriff  Courts  of  diligence  against 
witnesses  and  havers : — 

David  Mure,  Esquire,  Sheriff  of  Perthshire,  to 

,  messengers-at-arms,  macers,  and  officers  of  the  said  shire, 
conjunctly  and  severally,  specially  constituted,  greeting :  It  is  my  will,  and 
I  charge  you  strictly,  and  command  that  on  sight  hereof  ye  pass,  and  in 
Her  Majesty's  name  and  authority,  and  mine,  lawfully  summon 

personally,  or  at  their  respective  dwelling-places, 
to  compear  before  me  or  my  substitutes  (or  before  A.  B.,  commissioner 
named  in  the  action  aftermentioned),  within  on 

the  day  of  ,  in  the  hour  of  cause*(ten  o'clock 

forenoon),  with  continuation  of  days,  as  witnesses  and  havers  for  the  (jmr- 
suer  or  defender^  as  the  case  may  he^)  in  the  action  depending  before  me  and 
my  substitute,  at  the  instance  of  A.  B.,  residing  at  C,  against  D.  E.,  resid- 
ing at  G.,  defender.  The  said  witnesses  to  bear  leal  and  soothfast  witness- 
ing at  the  instance  of  the  said  (pursuer  or  defender,  as  the  case  may  be,)  in  so 
far  as  they  know,  or  shall  be  asked  at  them  anent  the  matters  in  dispute  in 
said  action ;  and  the  said  havers  to  exhibit  and  produce  all  the  books,  writ- 
ings, or  other  documents  called  for,  or  contained  in  any  specification  which 
may  be  served  upon  them,  if  in  their  possession ;  and  if  not  in  their  posses- 
sion, to  depone  whether  they  know  or  suspect  where  the  same  may  be,  all 
conform  to  the  laws  and  daily  practice  of  Scotland,  used  and  observed  in  the 
like  cases,  in  all  points.  With  certification  according  to  justice,  as  ye  shall 
answer  to  me  thereupon.  The  which  to  do  I  commit  to  you  full  power  by 
this  my  precept,  subscribed  by  my  clerk  of  court  at  Perth  the  day  of 

eighteen  hundred  and  fifly  years. 

(Subscribed  by  the  Clerk  of  Court.) 

A  similar  form  may  be  adopted  in  the ^ordtnary  jurisdiction  of  justices.  In  criminal 
prosecutions,  the  warrant  to  cite  witnesses  for  both  parties  is  generally  contained  in 
the  original  warrant,  and  the  copy  served  on  the  defender  is  good  authority  to  an 
officer  to  cite  witnesses  for  the  defence.  In  small-debt  courts  the^dtation  of  wit- 
nesses is  regulated  by  the  statutes.  "  |^ 

By  the  Act  16  and  17  Vict.  c.  80,  s.  9,  a  certified  copy  of  the  interlocutor  of  sheriff 
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fiziiig  the  diet  of  proof,  is  declared  a  sufficient  warrant  to  cite  witnesses  for  both 
parties,  and  an  indorsation  maj  be  executed  in  any  other  county.  This  supersedes 
the  necessity  of  formal  diligences  in  sheriff  courU. 

4.  Second  Diligence. — Where  a  witness  has  been  duly  cited,and  called  in  court  and  at 
the  door  thereof  and  has  failed  to  appear,  and  the  fact  so  certified  on  the  record,  he  is 
liable  to  be  subjected  in  a  penalty  of  408.  in  civil  cases  (1  and  2  Vict.  c.  119,  s.  24,  and 
16  and  17  Vict.  c.  80,  s.  11),  payable  to  the  party,  and  of  L.5,  lis.  l^d.  (100  merks 
Scots),  in  criminal  cases  payable  to  the  Crown — recoverable  in  Exchequer  by  a  *'  writ  of 
ike  Pipe  ;**  2  Hume,  373.  A  witness  was  fined  L.20  for  non-attendance  at  a  jury  triat 
17th  afan.  1845,  Donald.  A  warrant,  called  Second  DUigencey  is  issued  to  apprehend 
and  commit  to  prison  the  witness  in  default,  until  he  finds  caution,  under  a  certain 
reasonable  and  specified  amount  of  penidty,  to  appear  at  the  acljoumed  or  any  future 
diet  of  court  in  that  action  or  complaint.  Second  diligences  may  be  executed  in 
other  counties  in  the  same  manner  as  the  first  of  the  name.  It  is  competent  against 
a  peer  (Lord  Lovat),  1st  July  1840,  Fiaser.  It  has  not  been  thought  competent 
for  a  magistrate  to  bring  up  a  witness  from  prison  to  give  evidence,  and  that  appli- 
cation  to  the  Supreme  Court  is  necessary  for  that  purpose ;  8th  March  1836, 
Paton.  In  criminal  and  jury  cases,  both  fint  and  second  diligences  are  combined^ 
but  tBe  second  cannot  generally  be  executed  until  disobedience  to  the  first  has  beoi 
certified ;  and  this  diligence  against  witnesses  ought  to  be  gone  about  with  much 
caution,  and  every  reasonable  excuse  for  absence  received  wherever  there  appears  no 
intention  to  defeat  justice.  In  practice,  the  witness  is  apprehended  on  the  morning 
of  the  acyoumed  diet  and  brought  at  once  into  coiurt,  without  being  taken  to  prison 
or  compelled  to  find  caution. 

The  following  is  the  form  usually  adopted  in  sheriff  courts  of  second  diligence,  to 
enforce  the  attendance  of  havers  and  witnesses : — 

At  Perth  the  '        day  of  *  eighteen  hundred  and  fifty 

years,  in  presence  of  sheriff  of  Perthshire,  sitting  in  judgment  in  a 

sheriff-court  of  the  said  shire,  anent  the  action  pursued  before  the  sheriff  of 
the  said  shire  and  his  substitute,  at  the  instance  of 

Pursuer,  against 

Defender ; 

having  been  duly  cited  as  {witness  or  haver)  for  the  (pursuer  or  defender)  to  a 
former  diet  failed  to  appear,  though  called  as  use  is,  and  upon  the  day  and 
date  hereof  the  said  sheriff  granted  second  diligence  to  be  reported  the 

day  of  and  so  the  said  sheriff  granted,  and  hereby  grants, 

warrant  to  messengers  and  officers,  and  their  assistants,  to  search  for  and 
apprehend  the  person  of  the  said  and  to  bring  him  to 

court  on  the  foresaid  day  in  order  to  be  examined ;  otherwise,  to  commit 
him  to  the  prison  of  Perth,  therein  to  be  detained  until  he  find  caution,  under 
the  penalty  of  to  appear  at  all  subsequent  diets  of 

proof  when  duly  required,  or  otherwise  until  liberated  in  due  course  of  law. 

(Subscribed  by  the  Clerk.) 

In  criminal  cases,  a  warrant  to  the  same  effect,  subscribed  by  the  magistrate,  is 
generally  issued  to  enforce  the  attendance  of  absent  witnesses. 

DISCfHARGE — the  extinction  of  an  obligation,  as  well  as  the  name  of  the  deed 
declaring  that  fact.  In  the  same  way  in  which  an  obligation  is  contracted  it  may 
be  dissolved — quamodo  quid  constituitur  eodem  modo  dissoltfitur.  If  the  obligation 
be  verbal,  and  so  proveable  by  witnesses,  then  so  may  be  the  discharge ;  but  if  con- 
stituted by  writing,  it  must  be  discharged  by  the  same  instrumentality.  A  discham 
requires  a  stamp,  except  when  written  on  the  back  of  bonds  and  bills;  and  to  entitle 
a  oischarge  to  be  recorded  (which  is  necessary  in  heritable  securities),  a  stamp  is 
necessary.  Three  separate  and  consecutive  receipts  by  the  same  party,  for  yearly  or 
termly  payments  of  rent,  feu-duties,  and  such  Uke,  presume  payment  of  all  previous 


282  DIS 

rents — apocha  irium  annorum.     This  presumption  may  be  taken  away  by  tbe 
debtor's  writing  or  oath  ;  26th  June  1846,  Buccleuch  ;  Ersk.  B.  3,  T.  4,  S.  10. 

DISCUSSION  OF  PRINCIPAL  DEBTOR.  A  principal  debtor  must  be  dis- 
cussed before  coming  against  his  cautioner  or  surety,  unless  the  latter  has  bound 
himself  as  a  principal,  or  has  renounced  the  benefit  of  discussion.  Both,  however, 
may  be  sued  in  one  action.  The  amount  of  discussion  is  complete  diligence  against 
person  or  property.  Where  the  principal  is  abroad,  or  notoriously  insmvent,  discus- 
sion is  unnecessary ;  Ersk.  B.  3,  T.  3,  S.  61.     See  Beneficium  Ordinis,  Cautionary, 

DISCUSSION  OF  HEIRS.  The  heirs  of  a  debtor  have  the  right  of  discussion 
in  their  order.  An  heir  succeeding  to  a  particular  estate  is  liable  m  the  first  place 
for  debts  chargeable  against  that  subject.  An  heir  charged  with  a  particular  debt 
must  first  be  discussed.  In  general  the  heir-of-line,  as  universal  heur,  is  first  liable 
— ^next  the  heir  of  conquest,  as  taking  up  only  a  special  portion  of  succession — and 
third,  the  heir-male — then  the  heir  of  provision — and,  lastly,  heirs  of  marriage, 
where  not  themselves  creditors  under  nuptial  contracts.  Heirs-portioners  are  liable 
only  for  their  portion  of  the  debt,  so  long  as  the  other  co-heirs  are  solvent,  and  to 
no  further  extent  in  anyway  than  their  actual  benefit;  1776,  M'Millan,  Mor.  14,683. 
Heirs  may  protect  themselves  from  liability  by  renouncing  the  succession ;  Ersk.  B. 
t3,  T.  8,  S.  62  and  63.  Executors,  though  liable  for  moveable  debts,  need  not  be 
first  discussed,  28th  May  1860,  British  Linen  Co. ;  but  the  heir  paying  the  debt  has 
his  relief  against  them ;  Ersk.  B.  3,  T.  9,  S.  48.  See  Charge^  (Jognitvonis  Causoj 
Constitution, 

DISHABILITATION — corruption  of  blood  following  on  a  conviction  of  treason  ; 
1  Hume,  649. 

DISORDERLY  HOUSE,  or  houses  of  ill-fame,  used  for  harbouring  vagrants, 
thieves,  and  profligates,  may  be  suppressed,  as  matter  of  public  police,  and  their 
keepers  may  be  proceeded  against  before  the  justices  at  the  instance  of  the  fiscal, 
or  neighbours  with  the  fiscal's  concourse,  and  punished  by  fine  and  imprisonment ;  I 
Hume,  478.  By  the  Act  1661,  c.  3,  justices  of  the  peace  are  directed  "to  punish 
and  tine  these  resetters  of  vagabonds,  and  setters  of  houses  to  them,  by  such  compe- 
tent pains  as  is  proper  for  them  to  enjoin."  The  Act  17  Geo.  H.  c.  6,  contains  several 
enactments  as  to  the  regulation  of  houses  of  this  description,  and  the  punishment  of 
the  keepers.  Dr  Boyd,  in  his  Justice,  p.  132,  states  this  act,  17  Geo.  H.  c.  6  (  Vagrant 
Act),&s  being,  at  the  time  he  wrote,  "  almost  the  only  rule  in  both  parts  of  the  United 
Kingdom."  Mr  Hutcheson  also  states  this  enactment  as  being  a  British  statute 
(vol.  ii.  p.  80),  and  gives  it  at  length  in  the  fourth  volume,  p.  166.  Mr  Tait  (p. 
641)  makes  no  mention  of  the  act.  Mr  Blair  (p.  396)  mentions  it  as  the  English 
Vagrant  Act,  **  and  which  does  not  seem  to  apply  to  Scotland  at  all."  In  this  he 
appears,  from  a  review  of  the  framework  of  the  act,  to  be  correct ;  and  there  is  no 
trace  of  any  prosecutions  under  it.  The  Act  6  Geo.  IV.  c.  83,  is  the  existing 
English  Vagrant  Act.  It  is  unfortunate  that  some  similar  enactment  does  not  apply 
to  Scotland.  See  the  case  of  Greenhuff',  21st  May  1838,  2  Swintou,  128,  where 
statutes  nearly  similar  were  held  not  to  extend  to  Scotland,  so  as  to  support  an  in- 
dictment for  keeping  a  gaming-house.  Subsequently  an  indictment  at  common  law 
was  sustained  against  the  same  parties ;  19th  Dec.  1838,  2  Swinton,  236.  Lord 
Moncreifi"  remarked — "  That  the  question  is,  whether  it  be  not  an  indictable  ofience  to 
set  up  a  public-house  for  the  inducement  of  parties  to  commit  the  particular  immoral 
and  mischievous  acts  here  in  question.  If  a  house  is  set  up  for  the  open  and 
avowed  purpose  of  enticing  young  women  to  their  ruin,  can  it  be  doubted  that  the 
parties  so  offending  might  be  prosecuted  criminally  Y*  Sentence  of  two  months*  im- 
prisonment was  subsequently  pronounced  on  a  plea  of  guilty ;  Ih,  279. 

The  following  is  an  outline  of  the  English  law  as  applicable  to  disorderly  houses, 
including  brothels  and  gaming-houses : — Any  person  acting  or  appearing  as  the 
master  or  mistress,  or  as  having  the  care  or  management  of  anv  such  house,  is  to  be 
deemed  the  owner,  and  liable  to  prosecution  as  such,  although  not  in  fact  the  real 
keeper  thereof  (26  Geo.  II.  c.  36,  s.  8).  See  also  28  Geo.  II.  c.  18 ;  7  and  8  Geo. 
IV.  c.  29),  and  punishable  by  fine  or  imprisonment  (with  or  without  hard  labour,  3 
Geo.  IV.  c.  114),  or  both.  If  any  two  inhabitants  of  any  place  paying  scot  or  bear* 
ing  lot  therein,  give  notice  to  a  constable  of  the  parish  of  any  person  keeping  any 
such  house  in  his  parish,  the  constable  is  forthwith  to  go  with  such  inhabitant  to  a 
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justice  for  the  county,  etc.,  in  which  the  parish  lies,  and  on  soch  inhabitants  making 
oath  before  such  justice,  that  they  believe  the  contents  of  such  notice  to  be  tmtf 
and  entering  into  a  recognizance  in  twenty  pounds  each  to  give  material  eTidenoe» 
the  constable  must  enter  into  a  recognizance  in  thirty  pounds  to  prosecute  at  thtt 
next  assizes  or  quarter-sessions  for  the  county,  and  he  is  to  be  allowed  the  expenses 
of  prosecution,  as  ascertained  by  two  justices  of  the  county,  etc^  and  which  are  to 
be  paid  by  the  OTcrseers  of  the  place ;  and  in  case  of  conviction,  the  overseers  are  to 
pay  ten  pounds  to  each  of  such  two  inhabitants  ;  and  in  case  of  a  refusal  to  pay  the 
same  on  demand,  the  overseers  are  liable  to  forfeit  double  the  sum.  But  the  re- 
ward of  ten  pounds  is  not  recoverable,  unless  the  constable  conduct  the  prosecution ; 
Clarke  v.  Rice,  1  B.  and  A.  694.  A  constable  neglecting  his  duty,  is  fiable  to  for- 
feit twenty  pounds  to  each  of  such  inhabitants.  The  overseers  are  to  be  served 
with  a^  copy  of  the  notice,  and  to  be  summoned  before  the  justice  ;  and  if  they  at- 
tend and  enter  into  a  recognizance  to  prosecute,  then  the  constable  is  not  to  be  re- 
quired so  to  do ;  68  Geo.  III.  c.  70,  s.  7.  On  the  constable  entering  into  the  recog- 
nizance, the  justice  may  issue  his  warrant  to  apprehend  the  person  accused,  and 
may  bind  him  over  to  answer  the  chafge  at  the  next  quarter-sessions  or  assizes,  and 
for  good  behaviour  in  the  meantime.  An  action  for  the  reward  is  ^^ood  against  the 
overseers  at  the  time  of  the  conviction,  though  not  in  office  at  the  time  of  the  trial; 
Burgess,  13  L.  J.  122,  M.  C.  See  21  Geo.  III.  c.  49  (Profanation  of  Sal)baiKi. 
A  justice,  upon  information  on  oath,  that  any  person  descrioed  in  the  acts  as  idle 
and  disorderly,  or  a  rogue  and  vagabond,  or  an  incorrigible  rogue,  is,  or  is  reason- 
ably suspected  to  be,  harboured  or  concealed  in  any  house  kept  for  the  lodging  of 
travellers,  may,  by  warrant  under  his  hand  and  seal,  authorize  anv  person  to  enter 
at  any  time  into  such  house  and  apprehend  such  person,  to  be  dealt  with  according 
to  law. 

It  has  been  held  in  England  that  the  objectionable  house  must  be  kept  with  the 
defender's  knowledge — ^for  the  prohibited  purpose — and  be  public,  and  habitually 
kept ;  Marks  v.  Benjamin,  5  M.  and  W.  665.  A  room  kept  by  a  dancing-master, 
but  to  which  persons  were  not  indiscriminately  admitted,  was  held  not  within  the 
acts ;  Belhos  v.  Burghball,  2  Esp.  722.  Nor  a  room  let  for  a  particular  occasion ; 
Shutt  V.  Lewis,  6  Esp.  128.  But  a  house  kept  for  private  dancing  may  be  within 
the  act ;  Clarke  v.  Searle,  1  Esp.  25.  See  as  to  licensed  houses  for  public  dancing 
and  music ;  6  and  7  Vict.  c.  68.  Keeping  a  common  gaming-house  is  a  nuisance : 
R.  V.  Rogier,  1  B.  and  C.  275.  And  the  keeping  of  any  disorderly  house,  and 
place  of  resort  of  an  improper  kind,  is  a  nuisance  at  common  law ;  R.  v.  Higginson, 
2  Burr.  1232.  It  is  not  necessary  to  prove  who  frequents  the  house,  for  that  may 
be  impossible.  Keeping  a  cock-pit  is  within  the  act ;  1  Russ.  300.  Keeping  a 
bawdv-bouse  is  a  common  nuisance,  and  may  be  indicted  as  such  ;  so  a  person  may 
be  indicted  for  frequenting  it ;  1  Hawk,  P.  C.  74  ;  J'Anson  v.  Stewart,  1  T.  R.  754. 
See  Bums'  Justice  (Chitty's  ed.)  p.  248,  voce  Disorderly  Howe;  p.  1191,  Lewd' 
ness.  The  Act  14  and  15  Vict.  c.  28,  regulates  common  lodging-houses;  and  the 
Act,  c.  34  of  the  same  session  is  for  the  encouragement  of  lodgmg-houses  for  the 
labouring  classes ;  and  is  amended  by  16  and  17  Vict.  c.  41.  These  exceUent 
statutes  do  not  extend  to  Scotland.  See  12  and  13  Vict,  c,  76, 1849;  to  protect 
women  from  fraudulent  practices  for  procuring  their  defilement  (Bishop  of  Oxford's 
Act).  This  is  a  British  Act,  and  visits  the  offence  with  imprisonment,  not  exceed- 
ing two  years. 

DISPOSITION — the  name  given  to  the  deed  conyeving  or  transferring  property, 
moveable  as  well  as  heritable,  but  more  generally  understood  to  refer  to  tne  latter, 
as  Assu/nation  is  more  applicable  to  the  former  (See  Assignation).  Where  com- 
bined with  a  settlement  of  the  maker's  estate,  it  is  termed  a  **  Deed  of  SettUmentf" 
or  "  Disposition  and  Settlement"  or  "  Trust-Deed  and  Settlement"  Where  the  con- 
vejrance  is  only  in  security,  it  forms  the  *' Bond  and  Disposition  in  Security"  by 
which,  in  modem  practice,  a  loan  is  secured  and  an  heritable  debt  created.  The 
clauses  in  the  disposition  are  usually  the  following  ten : — Ist,  The  narrative,  settinff 
forth  the  parties,  and  the  cause  of  granting,  whether  it  be  onerous  or  gratuitous.  2a, 
The  dispositive  dause,  describiufi;  the  subject  and  its  transference.  This  is  the  ruling 
clause  of  the  deed.  3c7,  The  obligation  to  infeft  the  disponee,  usually  by  two  man- 
ners of  holding  a  se  vet  de  se.    4Ah,  Procuratory  of  resignation,  which  enables  the 
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disponee  to  obtain  immediate  entry  with  the  superior.  Bth^  The  clause  of  warran- 
dice,  either  absolute  or  from  fact  and  deed.  6th,  Obligation  on  the  disponee  to  pay 
public  burdens  up  to  a  certain  date,  and  on  the  disponee  to  relieve  from  such  there- 
after. 7th,  Assignation  to  the  rents  and  to  the  title-deeds.  Sth^  Clause  of  registra* 
tion.  9th,  Precept  of  sasine,  enabling  the  disponee  to  take  immediate  infeffcment 
base ;  but  capable,  under  an  alternative  holding,  of  being  made  public  by  confirma- 
tion from  the  superior,  and  which  he  is  now  bound  to  grant,  by  10  and  11  Vict.  c. 
48  (1847).  lOth,  The  testing  clause,  setting  forth  the  due  execution  of  the  deed. 
These  clauses,  subsequent  to  the  dispositive  clause,  in  the  case  of  subjects  not  burg- 
age, are  now  framed  according  to  the  form  contained  in  schedule  A,  annexed  to  the 
act  above  noted,  which  is  as  follows,  and  the  specific  import  of  which  clauses  is  fixed 
by  the  act : — 

"  After  the  inductive  and  dispositive  clauses,  tlie  deed  may  proceed  thus : — 
'  With  entry  at  the  term  of  (here  specify  the  date  of  entry),  and  I  oblige  my- 
self to  infeft  the  said  (here  insert  the  name  of  the  disponee)  and  his  foresaids, 
to  be  holden  a  me  (or  de  me,  or  a  me  vel  de  me,  as  the  case  may  be)  ;  and  I 
resign  the  said  lands  and  others  for  new  infeflment ;  and  I  assign  the  writs, 
and  have  delivered  the  same  according  to  inventory ;  and  I  assign  the  rents, 
and  I  bind  myself  to  free  and  relieve  the  said  {here  insert  the  name  of  the  dis^ 
ponee)  and  his  foresaids  of  all  feu-duties,  casualties,  and  public  burdens ;  and 
I  grant  warrandice ;  and  I  consent  to  registration  hereof  for  preservation 
(or  for  preservation  and  execution).  Moreover,  I  desire  any  notary-public  to 
whom  these  presents  may  be  presented,  to  give  to  the  said  (fiere  insert  the 
name  of  the  disponee)  or  his  foresaids,  sasine  (or  liferent  sasine,  or  sasine  in  life- 
rent and  fee  respectively,  as  the  case  may  be)  of  the  lands  and  others  above  dis- 
poned. In  witness  whereof,' "  etc.  (here  insert  a  testing  clause  in  the  usual 
form), 

A  similar  form  is  appended  to  the  Act  10  and  11  Vict.  c.  49,  applicable  to  burg- 
age tenure.  1  Jur.  Styles,  4  ed.  194.  See  Charter,  Confirmation,  Consolidation^ 
Deed. 

DISSECTION— the  dead  bodies  of  persons  executed  for  murder  are  no  longer 
allowed  to  be  hung  in  chains  or  given  for  dissection,  but  are  ordered  to  be  buned 
within  the  precincts  of  the  prison ;  2  and  3  Will  IV.  c.  75,  s.  16 ;  4  and  5  Will.  IV. 
c.  26,  s.  1 ;  the  former  act  regulates  the  supply  of  bodies  for  anatomy  classes. 

DISSENTERS— in  Scotland  the  several  acts  against  non-conformity  were  re- 
pealed hj  1690,  c.  5,  and  1690,  c.  27.  The  Act  1707,  c.  6,  required  subscription  to 
the  Con^ssion  of  Faith  by  certain  officers,  which  is  so  far  repealed  by  16  and  1 7  Vict, 
c.  89  (1863).  The  Toleration  Acts  are,  10  Anne  67, 1  Will.  III.  c.  18,  and  19  Geo. 
in.  c.  44.  The  Act  52  Geo.  III.  c.  155,  requires  registration  of  chapels  in  England^ 
and  imposes  penalties  for  distiu'bin^  religious  assemblies,  and  is  still  the  general  code 
of  law  applicable  to  dissenting  ministers  in  England.  The  7  and  8  Vict.  c.  45,  regu- 
lates the  property  of  English  meeting-houses.  The  9  and  10  Vict.  c.  59,  repeals 
a  great  number  of  acts  imposing  penalties  and  disabilities  on  dissenters.  See 
Episcopalian,  Quaker. 

DISTRESS  AND  DISTRAINT.  These  are  terms  more  applicable  to  English 
than  to  Scotch  law.  They  denote  attachments  of  moveables  for  rent  or  penalty. 
They  are  somewhat  similar  to  the  Scotch  diligence  of  poinding,  but  much  more  sum- 
'  mary.  The  distraining  of  cattle  taken  in  tr^ass  is  of  this  description ;  but  there 
the  diligence  is  more  in  security  than  for  payment.  In  British  revenue  and  penid 
statutes,  distress  is  generally  the  only  mode  of  recovery ;  and  in  such  cases  it  is 
illegal  to  resort  to  poinding,  even  though  that  may  be  more  lenient  to  the  convicted 
persons.  See  20th  Feb.  1811,  Forgans,  Fac.  Coll.<  (See  Deforcement).  Tools  or 
mstruments  of  trade  cannot  be  distrained,  nor  beasts  for  the  plough  in  time  of  labour, 
when  no  search  has  been  made  for  other  effects.  The  form  of  recovery  authorized 
by  special  statutes  under  which  convictions  are  given,  must  be  very  particularly  ob- 
served, and  minutely  followed  in  writing  out  the  conviction  and  warrants  for  recovery 
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of  the  fines  and  penalties  awarded.  See  Tait*s  Justice,  105 ;  1  Hutchison's  Justice^ 
324.     CWmtno/  Prosecution — Conviction, 

The  following  abstract  of  the  English  law  of  Distress  may^be  found  useful  for 
reference  in  Scotch  practice  : — 

In  warrants  of  distress,  the  justice  limits  the  time  of  sale  to  not  sooner  than  four 
nor  later  than  eight  days,  unless  any  other  time  be  specially  named  in  the  statute 
under  which  the  warrant  is  granted^  and  then  that  must  be  followed ;  27  Geo.  II. 
c.  20,  s.  1 ;  and  the  costs  attending  the  distress  may  be  deducted  ;  Ibid,  s.|2 ;  five 
days*  notice  in  writing  must  be  given  before  the  sale ;  Wilson  v.  Nightingale,  Q. 
B.  1034.  It  is  illeg^  to  levy  by  distress  for  costs  when  not  adjudged  by  the  con- 
viction ;  Leary  v.  Patrick,  19,  Law  J.  (N.  S.)  Q.  B.  425.  The  amount  of  costs  for 
recovery  of  rates,  under  d^tress  warrants,  and  rent  under  twenty  pounds,  is  fixed 
by  57  Ueo.  lU.  c.  93,  s.  1,  and  7  and  8  Qeo.  lY.  c.  17.     The  costs  allowed  are : — 

1.  Levying  distress,  three  shillings. 

2.  Man  in  possession,  per  day,  two  shillings  and  sixpence. 

3.  Appraisement,  whether  by  one  broker  or  more,  sixpence  in  the  pound  on  the 
value  of  the  goods. 

4.  All  expenses  of  advertisements,  if  any  such,  ten  shillings. 

5.  Catalogues,  sale,  and  commission,  and  delivering  of  goods,  one  shilling  in  the 
pound  on  the  net  produce  of  the  sale. 

Any  person  taking  more  than  the  sum  allowed,  may  be  ordered  by  a  justice  where 
the  dislaress  was  made,  or  in  any  manner  proceeded  in,  to  pay  the  party  complain- 
ing treble  the  amount  unlawfully  taken,  with  costs,  ^hich  may  be  levied  by  distress, 
and  in  default,  the  justice  may  commit  to  jail  until  the  order  be  satisfied.  Any 
person  making  an  unfounded  complaint,  is  liable  in  costs  not  exceeding  twenty 
shillings,  to  be  recovered  in  like  manner.  K  goods  within  the  jurisdiction  of  the 
justice  are  not  sufildent,  this  fact,  proved  on  oath,  is  certified  on  the  back,  and  the  * 
justice  in  another  jurisdiction  may  mdorse  the  warrant ;  33  Geo.  HI.  c.  55.  When- 
ever a  penalty  or  forfeiture  is  recoverable^  before  a  justice,  he  may  order  the  of- 
fender to  be  detamed  until  a  return  be  made  to  the  warrant  of  distress,  unless 
security  be  given  for  the  appearance  of  the  party,  not  later  than  eight  days ;  but  if  it 
appear  by  confession  or  otherwise,  that  the  offender  has  not  sufficient  goods  within 
the  jurisdiction  of  the  justice,  he  may  commit  him,  as  if  a  return  of  nQla  bona  had 
been  made ;  5  Geo.  IV .  c.  18,  s.  1.  If  the  act  do  not  give  any  remedy  in  case  of  an ' 
insufficient  distress,  the  party  may  be  committed,  for  a  period  not  exceeding  three 
calendar  months,  unless  the  sum  and  costs  (the  amount  to  be  specified  in  the 
commitment)  are  sooner  paid  ;  Ibid.  s.  2.  Where  a  distress  would  be  attended  with 
ruinous  consequences  to  the  party  or  his  family,  the  offender  may  with  his  consent 
in  writing,  be  at  once  committed  to  prison,  instead  of  his  goods  being  sold.  Where 
the  first  distress  taken  is  found  to  be  insufficient,  the  officer  may  go  in  again  and 
distrain  under  the  same  warrant,  although  sufficient  goods  were  on  the  premises  at 
the  time  of  the  first  seizure ;  Hutchins  v.  Chambers,  1  Burr.  589.  But  where  a 
distress  of  sufficient  value  has  been  taken  and  abandoned  without  sufficient  cause 
or  excuse,  a  second  distress  for  the  same  rent  is  illegal ;  Dawson  v.  Cropp.  Q.  B. 
961.  The  bailiff  has  an  implied  authority  to  receive  the  rent,  and  a  tender  to 
him  is  good  ;  Hatch  v.  Hale,  15,  Q.  B.  10.  Horses  and  carriages  at  livery  are 
subject  to  distress ;  Parsons  v,  Gingell,  4  Q.  B.  545.  But  goods  in  possession  of  an 
auctioneer  for  sale  are  exempt ;  Brown  v.  Arundel,  20  L.  J.,  30  Q.  B.  So  also 
goods  in  the  hands  of  a  commission  agent  for  sale ;  Findon  v.  M'Laren,  6  Q.  B.  891. 
Perishable  articles,  such  as  meat,  are  not  distrainable  at  common  law  ;  Morley 
V.  Pincombe;  2  Elxch.  101.  The  warrant  of  distress  may  be  granted  by  one  justice, 
though  the  conviction  was  by  two ;  and  he  need  not  even  be  one  of  the  convicting 
iustices ;  3  Geo.  lY.  c.  23,  s.  2.  A  magistrate  can  be  compelled  bv  mandamus  to 
issue  the  distress  warrant  unless  there  exist  reasonable  grounds  Kir  doubting  Ids 
authority  ;  R.  v.  Bucks,  JJ.,  1  B  and  C.  485.  Justices  cannot  revoke  or  suspend 
the  warrant  when  issued ;  Barons,  8  Ad.  and  Ell.  589.  The  warrant  does  not 
authorize  breaking  open  doors ;  Parton  v.  Williams,  3  B.  and  Aid.  330 ;  Brown 
9.  Glenn,  20,  L.  J.  205.  The  officer  cannot  remain  on  the  premises  longer  than  a 
reasonable  time  to  remove  the  goods ;  Peppercorn,  9  M.  and  W.  618.  **  To  be  levied 
by  distress"  implies  **  distress  and  sale  s"  Morley  v.  Stacker,  6  Mod.  83.    The  sale 
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oaght  to  be  for  cash,  and  the  officer  is  liable  for  the  prices  if  he  sells  on  credit; 
IHd, 

DISTRICTS.  Several  large  counties  are  divided  into  separate  wards  or  dis- 
tricts, for  the  jurisdiction  of  the  shexiff  as  well  as  of  the  justices.  The  justices  have 
their  commission  over  the  whole  county,  and  so  thev  may  ordinarily  act  in  any  part 
thereof.  The  district  courts,  with  the  relative  clerks  and  fiscals,  are  limited  to  the 
territory  forming  the  several  districts.  To  prevent  disputes,  these  divisions  ought 
to  be  very  clearly  defined  by  parishes,  or  easily  ascertained  lines  of  demarcation, 
such  as  rivers,  hills,  or  public  roads.  The  Licensing  Act,  Small  Debt  Act,  and 
Road  Statutes,  authorize  such  divisions  of  counties,  which,  once  made,  must  be 
observed  until  altered  by  the  same  authority.  In  criminal  causes,  it  is  the  court 
of  the  jurisdiction  within  which  the  offence  was  committed,  and  not  that  merely  of 
the  offender's  residence  which  has  the  jurisdiction.  So  found  with  reference  to  a 
prosecution  under  the  game  laws  (Act  1621);  28th  May  1818,  Buchanan.  See 
29th  Nov.  1828,  Bryson,  as  to  abstracted  multures.  Where  the  justices  hold  dis- 
trict courts  not  under  any  statutory  division  of  the  county,  but  merely  for  the  con- 
venience of  the  public,  it  is  no  objection  that  the  accused  parties  are  resident  with- 
out the  district ;  1714,  Fullerton,  Dal.  No.  115.  The  Court  of  Session  held  them- 
selves entitled  to  suspend  the  decree  of  a  small-debt  court,  where  the  defender  was 
not  subject  to  its  jurisdiction ;  3d  July  1832,  Scott.  The  depute  derk  must  hold 
a  commission  directly  from  the  principal  clerk ;  25th  Nov.  1841,  Harvey.  A  sum- 
mons subscribed  by  the  substitute  of  a  depute  was  held  null ;  19th  Nov.  1833,  Cum« 
ming.  Where  a  decree  was  given  in  one  district  of  a  county,  and  the  extract  bore 
to  be  subscribed  by  the  clerk  of  another  district,  the  extract  was  held  null ;  3d 
March  1831,  Henderson. — See  1  Hutchison,  &b.    See  CUrk  of  the  Peace. 

DISTURBANCE  of  public  worship  is  an  offence  under  the  Acts  1551,  c  17,  and 
1587,  c.  27  ;  1  Hume,  572  ;  19th  Sept.  1839,  Fraser,  2  Swinton,  436. 

DITTAY — a  criminal  charge.  The  ancient  and  now  obselete  form  of  taking  up 
the  dittay  is  detailed  by  Baron  Hume,  vol.  ii.  p.  23. 

DIVISION  OF  SCHEME—DIVISIBLE  FUND— ai«)  DIVIDEND,  are  all 
terms  in  bankruptcy,  or  in  the  division  of  a  common  fund  amongst  several  claimants 
thereon. 

DIVORCE  is  decreed  in  Scotland  on  either  of  two  grounds — adultery,  or  ma- 
licious desertion  of  four  years'  endurance.  In  the  latter  case,  the  divorce  follows  on 
a  decree  of  adherence  alter  one  years'  desertion,  which  might  be  obtained  before  the 
sheriff  (unless  where  the  defender  was  abroad),  but  is  now  made  privative  to  the 
Court  of  Session  by  13  and  14  Vict.  c.  36,  s.  16.  The  action  of  divorce  was  always 
competent  only  in  the  Court  of  Session ;  1  Fraser,  p.  645.  See  Adherence,  AdiU 
ten/.  Bigamy,  CommissarieSf  Marriage. 

DOCK  WARRANTS  are  vouchers  given  in  evidence  of  goods  being  warehoused, 
and  which  are  thereafter  transferable;  43  Geo.  III.  c.  132;  Brown  on  Sale,  460; 
1  Bell's  Com.  192 ;  Hamel  on  tJie  Customs  (1854). 

DOGS.  Notwithstanding  the  opinions  of  Sir  George  Mackenzie  and  Bankton, 
these  animals,  when  in  lawful  possession,  may  be  stolen,  and  this  has  been  frequently 
held  in  modem  practice  ;  1  Hume,  82  and  124  ;  1  Alison,  279  ;  2  Hutchison,  574. 
The  owner  of  a  vicious  dog  is  liable  in  damages  occasioned  by  the  animal,  if  he 
knew,  or  ought  to  have  known,  its  vicious  practices,  especially  if  no  provocation  was 
given  by  the  party  injured.  Damages  were  awarded  to  a  boy  who  was  severely 
bitten  by  a  watch-dog,  which  was  proved  to  be  net  of  a  vicious  nature,  and  which 
the  boy  had  on  previous  occasions  provoked.  "  The  majority  of  the  court  were  of 
opinion,  that  as  a  watch- dog  is  necessarily  rendered  fierce  and  vicious  by  his  confine- 
ment, it  was  the  duty  of  his  owners  either  to  keep  him  chained,  or,  when  loose,  to 
take  sufficient  precautions  to  prevent  his  having  access  to  any  pubUc  place  ;"  26th 
June  1824,  Brown  and  Co.  Damages  were  found  due  for  injury  done  to  sheep  by  a 
dog ;  but  it  was  held  necessary  that  the  owner^s  knowledge  that  the  dog  was  m  use 
to  kill  sheep  should  be  proved  ;  1735,  Tumbull  (Elchies).  But  in  the  case  5th 
March  1853,  Orr,  it  was  held  unnecessary  to  allege  the  Imowledge  of  the  owner. 
Per  Lord  Cockbum — "  The  vicious  tendency  of  an  animal  never  can  be  known  until 
some  mischief  is  done,  so  that  the  result  of  the  owner's  argument  would  be,  that 
every  dog  is  entitled  to  have  at  least  one  worry,  and  every  bull  one  thrust,  without 
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rendering  liis  master  responsible.  It  may  be  that  such  is  the  law  of  England,  and 
it  rather  appears  that  in  that  coimtry  they  have  an  unbounded  toleration  fur  a  first 
offence."  Lord  Murray  dissented  from  the  judgment.  A  stabler  was  found  liable 
for  the  value  of  a  mare,  which  died  from  the  bite  of  a  strange  dog  in  a  lane  where 
the  stables  were  situated.  It  was  held  that  the  stabler  should  have  taken  care  that 
his  stables  should  not  be  exposed  to  such  accidents  ;  13th  Feb.  1801,  Hay.  A  young 
man  was  assoilzied  from  an  action  of  damages  for  shooting  a  dog,  where  it  was  not 
proved  to  have  been  doncf  by  design  or  negligence  ;  16th  June  1854,  Davie.  An 
interdict  was  granted  at  the  instance  of  a  landlord  against  his  tenant  having  recourse, 
amongst  other  modes  of  scaring  game,  to  keeping  dogs  muzzled  within  his  fields ;  2d 
Dec.  1847,  Wemyss.  A  verdict  for  L.50  of  damages  was  given  against  a  master 
and  servant  for  killing  two  dogs  whilst  trespassing  in  a  field,  and  near  to  a  valuable 
flock  of  sheep.  Lord  Chief  Conunissioner  ^Adam)  observed — <<  This  is  not  a  case  in 
which  I  am  to  lay  down  any  abstract  doctnne  of  law,  as  it  must  be  decided  on  con- 
sidering coolly  the  facts  and  circumstances  of  the  case.  I  am  at  a  loss  to  know  how 
such  a  general  order  as  was  here  given  can  be  vindicated ;  at  the  same  time,  I  do  not 
say  that  a  case  mi^ht  not  be  made  out  on  proof  of  the  disposition  of  the  dog,  and 
the  circumstances  m  which  he  was  found,  justifying  his  being  shot.  It  is  admitted 
that  the  dogs  were  shot  by  the  one  defender  by  directions  from  the  other ;  so  that 
the  only  questions  remaining  under  issue  are — whether  this  was  a  wrongfrd  act,  and 
to  the  mjunr  and  damage  of  the  pursuer  ?  K  it  was,  there  must  be  a  verdict  against 
both  de^nders.  If  a  dog  is  known  to  be  a  shee{)-killer,  and  is  found  on  the  property 
of  a  gentleman  having  sheep,  I  do  not  say  that  it  is  necessary  to  wait  till  he  is  near 
his  prey,  annoying  or  worrying  the  sheep,  before  he  is  killed.  But  the  case  is  very 
different  when  this  is  not  the  character  of  the  dog.  It  is  always  a  question  of 
degree,  what  entitles  the  person  to  prevent  the  apprehended  ii\jury  ?  The  order  in 
this  case  was  general^  without  reference  to  the  character  of  the  dog  ;  and  in  reason 
it  is  not  fit  that  such  an  order  should  be  given.  There  was  no  evidence  in  the  pre- 
sent case  to  show  that  the  dogs  were  sheep-stealers,  or  that  they  were  approaching 
to,  or  in  the  habit  of  approaching  the  sheep,  or  that  they  were  causing  or  risking  any 
injury.  The  facts  and  circumstances  are  sufficient  for  the  decision  of  this  case, 
without  laying  down  any  general  law  upon  it.  K  the  dogs  wandered  too  frequently, 
expostulation  with  their  master  was  the  proper  remedy  f  8th  Jan.  1830,  Grant,  6 
Mur.  130. 

On  proof  of  vicious  practices,  and  danger  to  the  public,  a  warrant  may  be  obtained 
from  the  sheriff  or  justices,  on  a  summary  complaint,  to  have  a  dog  secured  or 
slain,  and  the  owner  found  liable  in  the  expenses.  The  owner  must  first  have  an 
opportunity  of  being  heard,  and  the  evidence  ought  to  be  recorded,  but  the  whole 
proceedings  conducted  in  the  most  summary  manner.  The  complaint  may  be  at 
the  instance  of  the  fiscal,  or  of  a  private  party  with  or  without  the  concurrence 
of  the  fiscal.  An  interdict  may  be  also  thus  obtained  against  allowing  a  dog 
to  go  loose,  and  which  may  be  granted  in  the  meantime  until  the  decision  on 
the  conclusion  to  have  the  dog  destroyed.  The  power  of  magistrates  to  order 
dogs  to  be  shut  up  or  muzzled  during  the  prevalence  of  hydrophobia,  or  of  weather 
calculated  to  produce  and  spread  that  mysterious  malady,  is  matter  of  considerable 
delicacy.  Some  local  police  acts  have  provisions  to  meet  such  an  emergency.  But 
at  common  law,  magistrates  have  right  to  deal  with  the  matter,  and  thus  secure  the 
public  safety.  In  case  of  the  disease  actually  existing,  there  can  be  no  doubt  of  the 
power  to  authorize  the  killing  of  dogs  diseased,  or  bit  by  a  diseased  dog,  or  wander- 
mg  dogs  without  owners.  After  proclamation,  parties  neglecting  to  secure  their 
dogs,  or  to  protect  the  public  from  their  attacks,  have  themselves  to  blame,  and  are 
liable  to  be  fined  for  contempt  of  authority,  and  to  have  their  dogs  destroyed.  No 
rashness,  undue  haste,  or  imnecessary  panic,  ousht  to  be  encouraged — tending  as 
these  must  to  excite  the  imagination  of  persons  who  may  be  bit  by  a  dog  which  may 
be  in  a  state  of  perfect  health.  The  muzzle  on  the  mouth  of  dogs  is  of  very  doubtful 
expediency,  as  calculated  rather  to  exasperate  them.  Keeping  them  shut  up  for  a 
time  is  more  likely  to  prevent  mischief,  than  permitting  them  to  roam  abroad  in  a 
state  of  unnatural  and  painful  restraint.  Difficulties  have  been  experienced  in  rural 
districts,  in  carrving  out  the  proclamation  of  magistrates  in  such  em^ency,  where' 
shepherds  compkined  of  the  nardship  of  shutting  up  or  muzzling  their  dogs.     The 
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foUowing  instructions,  approved  of  by  the  Sheriff  of  Perthshire,  were  issaed  to  the 
constabulary  of  that  county,  with  reference  to  such  cases,  and  found  to  operate  wdl.' 

Perth,  ISth  June  1850. 

Sib, — ^With  reference  to  the  order  of  the  Sheriff  of  Perthshire,  regarding  mad 
dogs,  of  date  the  17th  June  current,  we  have  to  instruct  you : 

let,  That  all  dogs  found  by  you  within  your  district,  which  are  reasoncMy  be- 
lieved to  be  mad,  shall  be  immediately  shot,  or  otherwise  destroyed. 

2d,  That  all  dogs  which  have  been  bitten  by  dogs  recuotiably  believed  to  be  mad, 
shall  be  destroyed,  imless  the  owners  of  them  shall  confine  and  watch  them  for  a 
considerable  period. 

3d,  You  shall  also  destroy  all  vagabond  dogs,  having  no  owners,  found  roving 
about  inyour  district ;  and, 

^th,  With  regard  to  dogs  found  running  about  in  your  district,  not  actually 
employed  in  herding,  or  in  custody  and  under  charge,  due  notice  should  be  given  by 
you  to  the  owners  thereof  immediately  to  confine  or  muzzle  the  same ;  and  in  the 
event  of  their  refusal,  or  obstinatelv  neglecting  to  confine  or  muzzle  such  dogs,  you 
are  to  report  the  same  immediately  to  us,  so  as  warrants  may  be  procured  to  Idll 
these  dogs. — ^We  are,  Sir,  your  obedient  servants. 

To  the  Police  Constable 


at 
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Owners  of  dogs,  who  are  desirous  to  protect  them  in  such  circumstances,  ought  to 
have  their  names  appearing  on  the  dogps  collar.     On  a  complaint  at  the  instance  of 
the  fiscals,  the  sheriff-substitute  of  Zetland,  after  proof  that  a  Newfoundland  dog  had 
attacked  two  persons,  ordered  its  owner  to  find  caution,  under  the  penalty  of  L.IO, 
to  keep  the  dog  seciu*ely  confined  within  his  own  premises ;  and  failing  caution  being 
found  within  twenty-four  hours,  he  ^nted  warrant  to  officers  of  court  to  destroy 
the  dog,  and  continued  the  previous  mterdict  against  allowing  it  to  go  at  large,  and 
he  found  the  owner  liable  in  expenses.    The  substitute  refused  to  allow  an  appeal  to 
the  sheriff,  as  incompetent  in  a  criminal  case.     *'  The  Court  of  Justiciary  were 
unanimously  of  opinion  that  the  subject-matter  of  the  original  complaint  was  of  a 
ciml  nature,  and  that  consequently  a  suspension  was  not  competent  in  that  court  f* 
7th  February  1848,  Duncan,  Arkley,  421.     The  sheriff-substitute  at  Perth,  on  a 
complaint  by  the  fiscals,  and  after  proof  of  the  vicious  habits  of  a  dog,  granted  war- 
rant to  destroy  it,  and  found  the  owner  liable  in  expenses.     In  an  appeal  it  was 
argued,  1«^,  that  if  the  case  was  to  be  held  criminal,  the  judgment  was  given  in 
absence  of  the  defender ;  and,  2d,  if  it  were  to  be  held  civil,  then  there  had  been  no 
closed  record.     The  answer  was  sustained,  that  '*  it  was  a  proceeding  gui  generis — 
an  application  to  the  sheriff  as  chief  magistrate  of  the  county,  at  the  instance  of  the 
prociu-ator-fiscal,  as  conservator  of  the  public  safety."    The  appeal  was  dismissed  by 
Lord  Justice-Clerk  (Hope),  13th  Oct.  1848;  Bruce,  1  Shaw  fJustJ),  12.    Dogs  are 
specially  mentioned  in  the  statute  against  cruelty  to  animals,  13  Vict.  c.  92.    At 
common  law,  the  mutilation  of  a  dog  may  be  charged  as  malicious  mischief;  1 
Hume,  124.     By  the  General  Police  Act  for  towns  in  Scotland,  13  and  14  Vict, 
c.  33  (1850),  penalties  not  exceeding  40s.  are  judiciously  provided  for  the  following 
offences : — **  Every  person  who  suffers  to  be  at  large  any  unmuzzled  ferocious  dog, 
or  sets  on  or  urges  any  dog  or  other  animal  to  attack,  worry,  or  put  in  fear  any 
person   or  animal.     Every  owner  of  any  dog  who  suffers  such  dog  to  go  at  large, 
knowing  or  having  reasonable  ground  K>r  belieying  it  to  be  in  a  rabid  state,  or  to 
have  been  bitten  by  any  dog  or  other  animal  in  a  rabid  state.    Every  person  who, 
after  public  notice  given  by  any  sheriff  or  magistrate  directing  dogs  to  be  confined 

^  During  an  alarm  of  hydrophobia  in  Perthshire,  the  constabulary  received  instructions  to 
make  up  and  report  to  the  surveyor  of  taxes  a  list  of  useless  dogs,  for  which  there  was  reason 
to  suppose  tax  was  not  paid,  with  the  names  of  their  owners  or  possessors.  Upwards  of  150 
doffs  were  so  reported ;  and  such  was  the  influence  of  this  investigation,  that  in  one  small 
village  about  twenty  useless  dogs  were  destroyed  in  one  day  by  their  owners. 
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on  account  of  suspicion  of  canine  madness,  suffers  any  dog  to  be  at  lar^e  during  the 
time  specified  in  such  notice."  A  similar  law  for  rural  districts  would  be  of  public 
utility.  The  General  Turnpike  Act  1  and  2  Will.  IV.  c.  43,  s.  97,  provides  a 
penalty  not  exceeding  L.5  against  the  driver  of  any  carriage  who  <*  shall  allow  to  go 
at  large  any  dog  that  may  be  attending  him  or  his  waggon,  cart,  or  other  carriage, 
or  shall  not  chain  or  fasten  the  same  to  such  waggon/'  etc. 

By  the  common  law  of  England,  animals  of  a  base  nature  are  not  held  the  sub- 
ject of  larceny  {theft).  Dogs  are  included  in  this  class,  except  those  of  value, 
such  as  hounds;  Wright,  1  Saund.  83.  But  the  Act  7  and  8  Geo.  IV.  c.  29, 
made  dog-stealing  an  offence  punishable  by  fine.  This  act  was  repealed,  and 
new  enactments  to  meet  the  offence  made  by  the  Act  8  and  9  Vict.  c.  47  (1845). 
The  owner  of  a  ferocious  mastiff  allowed  to  go  in  the  street  immuzzled,  may  be 
indicted  for  a  common  nuisance ;  1  Russ.  303.  The  owner  of  a  dog  is  liable  in 
damages  to  a  person  bit,  after  notice  or  knowledge  of  his  vicious  habit ;  Townsend, 
9  East.  Harbouring  of  such  dog  is  sufficient  to  ground  the  liability ;  M'Hone, 
5  C.  and  P.  2.  Where  a  dog  was  reputed  to  be  mad  and  tied  up,  but  broke 
loose  and  bit  a  child,  the  owner  was  held  liable,  as  he  was  bound  either  to  have 
killed  or  effectually  secured  the  dog  ;  Jones,  2  Esp.  482 ;  Blackman,  3  C.  and  P. 
138.  But  if  a  person  is  bit  whilst  trespassing  in  a  yard  after  it  was  shut  up,  the 
owner  is  not  liable,  even  though  the  aog  is  accustomed  to  bite ;  Brock,  1  Esp. 
203.  Unless  the  person  has  such  just  cause  as  would  have  formed  a  defence  against 
an  action  of  trespass,  in  which  case  notice  to  "  hetoare  of  the  dog  "  is  no  excuse  if 
the  party  could  not  read  ;  Sarch,  4  C.  and  P.  297.  Per  Chief- Justice  Tindal — **  I 
think  a  man  has  no  right  to  place  a  dog  so  near  the  door  of  his  house,  that  any 
person  coming  to  ask  for  money,  or  on  other  business,  might  be  bitten ;  and  so  with 
respect  to  a  footpath,  though  it  be  a  private  one,  a  man  has  no  right  to  put  a  dog 
with  such  a  length  of  chain,  and  so  near  that  path  that  he  could  bite  a  person 
going  along  it."  It  must  be  proved  that  the  owner  knew  that  the  dog  was  in  iise 
to  bite;  but  one  instance  is  sufficient;  12  Mod.  555.  Chasing  sheep  is  not  proof 
of  habit  of  biting  them  ;  Hartlv,  1  B.  and  Aid.  620.  Proof  that  the  dog  was  of  a 
savage  disposition,  and  generally  tied,  is  not  sufficient  to  establish  habit  of  biting ; 
Beck,  4  Camp.  198.  If  a  dog  accustomed  to  bite  sheep  bites  a  horse,  the  owner 
is  liable,  because,  after  notice  of  the  first  mischief,  he  ought  to  have  destroyed  or 
hindered  the  dog  from  doing  any  more  hurt;  Jenkins,  1  Lord  Raym,  110.  A 
dog  going  into  a  neighbour's  field  is  not  ground  for  an  action  of  trespass  unless  he 
does  mischief;  and  even  in  that  case  the  killer  of  the  dog  may  be  liable  in  damages  ; 
2  Marshall,  584 ;  7  Taunt.  503.  An  assault  majr  be  committed  by  encouraging 
a  dog  to  bite ;  1  Russ.  863.  An  action  was  sustained  because  of  keeping  noisy 
dogs  so  near  the  plaintiff's  house  as  to  prevent  his  family  sleeping  during  the  night ; 
Street,  Selw.  N.  P.  1047.  Under  the  Metropolitan  Police  Act  2  and  3  Vict.  c.  47, 
8.  56,  it  is  made  an  offence  to  use  dogs  in  carts ;  and  by  the  61st  section  of  the 
same  act,  it  is  made  *'  lawful  for  any  constable  to  destroy  any  dog  or  other  animal 
reasonably  suspected  to  be  in  a  rabid  state,  or  which  has  been  bitten  by  any  dog 
or  animal  reasonably  suspected  to  be  in  a  rabid  state  ;  and  the  owner  of  any  such 
dog  or  animal,  who  shall  permit  the  same  to  go  at  large  after  having  information, 
or  reasonable  ground  for  beliering  it  to  be  in  a  rabid  state,  or  to  have  been  bitten 
by  any  dog  or  other  animal  in  a  rabid  state,  shall  be  liable  in  a  penalty  of  not  more 
than  L.5." 

DOLE — the  evil  intent — the  essence' of  crime.     1  Hume,  21.    See  CWin«. 

DOLUS  MALUS — the  guile  used  in  deception.  The  Roman  law  recognised  the 
opposite,  dolus  bonus,  or  excusable  dexterity  m  driving  a  good  bargain ;  Stair,  B.  1, 
T.  9,  S.  9 ;  Ersk.  B.  3,  T.  1,  S.  16. 

D9MESDAY  or  DOOMSDAY  BOOKS  —  ancient  national  records  in  the 
English  Exchequer,  the  oldest  of  which,  in  two  volumes,  has  peculiarly  the 
above  title,  are  a  survey  of  most  of  England  made  in  the  reign  of  William,  the 
Conqueror.  These  books  afford  the  only  eridence  allowed  to  prove  .ancient  tenure, 
and  the  inspection  of  the  book  is  made  by  the  court  itself. 

DOMICILE — ^the  legal  home  or  dwelling-place.  By  the  civil  law  domicile  is 
thus  defined  : — *<  Domicilii  quoque  intuitu  eonvtnere  quisque  potest,  in  eo  silicet  loco, 
in  quo  larem,  rerumque  ae/ortunariumf  suarium  summam  c<mstituitf  unde  rursus  nan 
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tit  discessurus,  si  nihil  avocet,  undeque  cum  orofecttts  est,  perigrinari  videtur,"  Fortj 
days*  residence  constitutes  a  domicile  to  all  civil  effect,  to  justify  a  dtation  thereat, 
though  it  be  in  hired  apartments,  or  in  an  inn.  If  at  an  inn,  personal  citation 
ought  to  be  given ;  1710,  Baillie,  Mor.  3704.     In  cases  of  status  and  executry,  the 

Srincipal  dwelling  will  supersede  such  temporary  residences.  If  there  be  two 
welling-places,  both  may  be  legal  domiciles  (3d  June  1826,  Scott) ;  but  there  is  a 
propriety  in  not  calling  on  a  party  to  answer  at  the  one,  in  a  separate  jurisdiction, 
for  furnishings  made  at  the  other.  Citation  of  an  individual  left  at  his  place  of 
business  is  bad ;  21st  Feb.  1822,  Sharp.  If  a  party  have  no  fixed  domiole,  per^ 
sonal  citation  will  fix  the  jurisdiction  in  the  court  of  the  territory  wherein  he  is  so 
cited;  14th  Feb.  1834,  M'Nivcn.  If  a  person  has  no  dwelling  place  in  Scotland, 
and  has  been  absent  forty  days  without  leaving  notice  whither  he  has  gone,  he  is 
then  held  a  foreigner,  and  may  be  lawfully  cited  edictally  as  such  ;  6  Geo.  TV.  c 
120,  s.  63 ;  5th  July  1825,  Pedie  (II.  of  L.)     If  the  party  has  removed  to  another 

f)lace,  his  legal  domicile  is  removed  with  him,  so  that  citation  within  the  forty  day% 
eft  at  his  former  dwelling,  is  bad,  where  such  other  place  is  known,  or  can  easily  be 
ascertained;  10th  June  1836,  Robertson.  But  otherwise  such  citation  appears 
good  within  that  period ;  1798,  Calder,  Mor.  2250 ;  1702,  Gordon,  Mor.  3762. 
An  existing  company  is  cited  at  their  place  of  business,  and  individual  partnen 
personally,  or  at  their  dwelling-places  ;  18th  Nov.  1834,  Forsyth.  But  when 
a  company  is  dissolved,-  all  the  partners  must  be  individually  called  ;  23d  Feb. 
1831,  Dewar.  Where  a  defender  is  abroad  for  a  temporary  purpose,  dtatioo 
at  his  dwelling-house  occupied  by  his  servants  in  Scotland  is  sufficient ;  21st  June 
1821,  Fraser ;  19th  Nov.  1852,  Ballanten.  But  see  1st  Feb.  1849,  Brown  ;  16th 
July  1851,  Cribbes.  If  he  has  heritable  estate,  he  may  be  called  edictally  to  answer 
with  reference  to  such  estate ;  21st  June  1831,  Harvey,  Hall,  and  Co.  In  like 
manner  he  mav  be  cited  edictally  to  answer  in  the  Court  of  Session,  where  jurisdic- 
tion has  been  founded  against  him  by  arrestment ;  13th  Dec.  1828,  Bum.  Succes- 
sion to  heritable  property  is  regulated  by  the  law  of  the  country  in  which  it  ii 
situated.  But  moveable  succession  is  ruled  by  that  of.  the  legal  domicile  of  the 
deceased  at  the  time  of  his  death,  and  for  the  purpose  of  succession  there  can  be 
but  one  domicile.  The  title,  however,  to  intromit,  requires  to  be  made  up  accordinif 
to  the  forms  applicable  to  the  places  where  the  funds  or  moveables  are  situated. 
Where  a  party  dies  domiciled  in  Scotland,  the  succession  will  be  regulated  by  the 
law  thereof;  but  the  title  made  up  in  the  Commissary  Court  here  will  not  be  suffi- 
cient to  obtain  possession  of  funds  in  England,  but  a  nirther  title  will  be  required  in 
the  Ecclesiastical  Courts  there ;  and  mce  versa.  This  is  a  practice  which  demands 
amendment.  See  Ersk.  B.  1,  T.  2,  S.  16  ;  Fraser,  vol.  i.  p.  716  ;  M^Lauiin,  161; 
M'Glashan  (1864),  67. 

DOMINANT  TENEMENT  is  property  which  has  enjoyment  of  a  servitude,  whilst 
that  which  has  the  burden  imposed  thereon  is  the  servient  tenement.    See  Servitude, 

DOMINIUM  DIRECTUxM  is  the  right  of  superiority. 

DOMINIUM  UTILE  is  the  vassal's  right  of  property. 

DOMINUS  LITIS  is  a  person  for  whose  benefit  a  law-suit  is  conducted,  and  who^ 
therefore,  may  be. rendered  liable  to  pay  the  expenses,  though  his  name  has  been  all 
along  concealed.  This  may  be  done  in  the  same  or  by  separate  action;  21st  Nor. 
1823,  Stevens  ;  8th  Feb.  1828,  Corsan ;  25th  Jan.  1861,  Vcitch.  Per  Lord  Ruther- 
furd — *'  There  may  be  some  difficulty  in  defining  exactly  what  is  a  dominus  Htit, 
He  may  be  defined  a  party  who  has  an  interest  in  the  subject  matter  of  the  suit, 
and  through  that  interest  a  proper  control  over  the  proceedings  of  the  action.  It 
will  not  make  a  person  liable  in  the  expenses  of  an  action  that  he  instigated  the 
suit,  or  told  a  man  that  he  had  a  good  cause  of  action,  and  that  he  would  be  a 
fool  if  he  did  not  prosecute  it,  or  though  he  promoted  by  more  substantial  assist^ 
ance.  It  will  not  make  him  liable  in  the  expenses  of  the  suit,  that  while  he  does 
both  of  these  things  he  shall  have  some  contingent  benefit  in  the  issue  of  that  suit. 
But  when  you  go  a  step  further,  and  find  a  party  with  a  direct  interest  in  the 
subiect  matter  of  the  litigation,  and,  through  that  interest,  master  of  the  litigation 
itself,  having  the  control  and  direction  of  the  suit,  with  power  to  retard  it,  or  push  it 
on,  or  put  an  end  to  it  altogether,  then  you  have  the  proper  character  of  a  chmmue 
litis ;  and  though  another  name  may  be  substituted,  the  party  behind  is  answerahlt 
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for  the  expenses  ;*'  8th  Nov.  1863,  Mathieson.    The  same  rule  ifi  obsenred  in  English 
law;  29th  May  1840,  Ball  v.  Ross ;  1  Scott's  N.  R.,  217. 

DONATIONS  are  free  gifts.  1st,  Donations  propter  nupticu — are  provisions 
granted  b^  the  husband  to  his  wife,  generally  contained  in  antenuptial  contracts. 
2d,  Donations  inter  virum  et  uxorem — are  voluntary  deeds  granted  by  one  spouse  to 
the  other,  but  which  may  be  revoked  any  time  during  the  donor's  life,  even  though 
in  form  of  a  trust.  But  they  are  binding  if  mutual  and  reasonable,  or  in  implement 
of  the  natural  obligation  of  aliment;  6th  June  1814,  Hepburn  (House  of  liords). 
Where  there  exists  an  antenuptial  contract,  all  alterations  increasing  or  diminish- 
ing the  provisions  fall  under  the  power  of  revocation.  Voluntary  contracts  of  sepa- 
ration and  aliment  are  binding  for  bygone  time ;  but  either  party  may  fall  from 
them,  and  insist  on  their  legal  rights.  Revocation  may  be  expressed  or  implied,  by 
convening  specially  the  subject  to  another,  or  even  by  contracting  debt,  thereby 
enabhng  the  subsequent  creditors  to  attach  the  subjects ;  Ersk.  B.  1,  T.  6,  S.  29 ; 
1  Fraser,  471.  3d,  Donations  mortis  causa  are  made  payable  on  the  donor's  death, 
and  fall  if  the  donee  die  first,  unless  the  donation  be  conceived  in  favour  of  heirs ; 
13th  Feb.  1781,  Boston,  M.  8099 ;  Ersk.  B.  3,  T.  3,  S.  91.  4th,  Pure  donations 
do  not  require  acceptance  to  complete  the  grant.  Donations  are  never  presimded,  if 
the  act  admits  of  another  construction,  and  a  debtor  is  never  held  to  give  a  gift  to 
his  creditors,  but  the  value  is  held  as  being  towards  payment,  unless  otherwise  ex- 
pressed. Debiturnon  prcesumetur  donare ;  12th  June  1828,  Edgar.  Aliment  to 
parties  in  majority  in  the  absence  of  contract,  is  held  to  be  donation,  unless  where 
the  furnisher  is  an  innkeeper,  or  the  like.  To  minors  without  guardians  it  is  not  so 
held,  unless  from  relationship,  or  other  circumstances,  it  appears  to  have  been  so  in- 
tended ;  19th  Jan.  1830,  Gait ;  Ersk.  B.  3,  T.  3,  S.  92. 

DONATORY,  is  the  receiver  of  a  gift  from  the  crown,  such  asofuHimus  hmres, 

DOOM,  sentence  in  a  criminal  cause.  The  public  executioner  or  doomster  stood 
behind  the  person  receiving  sentence  of  death,  and  repeated  the  sentence,  adding 
— <<Tbis  I  pronounce  for  doom.".  This  was  abolished  by  act  of  adjournal^  16th 
March  1773;  2  Hume,  472. 

DOOMSTER  or  DEMPSTER,  the  public  executioner. 

DOQUET — applied  to  notarial  attestations  where  notaries  subscribe  for  parties 
who  cannot  themselves  subscribe ;  also  where  they  attest  the  authenticity  of  certain 
writings.  The  notarial  docquet  to  instruments  of  sasine  is  superseded  by  8  and  9 
Vict.  c.  35,  s.  5  (1845).     See  Deed. 

DOS,  the  dowry  or  tocher  brought  by  a  wife  to  her  husband ;  Stair,  B.  3,  T.  4,  S.  22. 

DOUBLE  DISTRESS  is  occasioned  by  two  or  more  arrestments,  or  claims  made 
on  the  same  fund.  This  authorizes  an  action  of  multiplepoinding  to  be  brought  to 
decide  to  whom,  and  in  what  shares,  the  fund  is  to  be  paid  or  divided.  K  brought 
really  by  the  party  holding  the  fund,  he  is  called  the  actual  or  real  raiser.  K  by 
any  of  the  claimants,  and  which  may  be  done  in  the  holder's  name,  he  is  the  nominal 
raiser,  and  is  cited  the  same  as  a  defender,  and  decree  may  go  out  against  him  to 
consign  or  pay  the  fund  into  court,  or  to  the  paities  preferred  thereto.  The  fund 
must  be  actually  due,  and  a  multiplepoinding  as  to  ^* future  rents"  is  incompetent ; 
10th  Dec.  1830,  Pentland;  16th  June  1831,  Baird.  Trustees  may  institute  this 
process  to  obtain  their  exoneration ;  24th  May  1836,  Taylor ;  14th  Nov.  1850, 
Dunbar.  But  not  where  there  exists  no  competition,  but  a  mere  accounting  is 
sought ;  21st  Dec.  1843,  Middleton.  One  arrestment  does  not  warrant  this  action, 
without  some  other  claim  on  the  fund ;  9th  Feb.  1841,  Gordon;  26th  June  1846, 
White.  A  multiplepoinding  is  not  a  proper  sist  of  diligence;  but  a  party  called 
thereto,  and  thereafter  doing  diligence,  may  be  liable  in  damages;  1772,  White; 
Mor.  9133.  By  the  Court  of  Session  Act,  13  and  14  Vict.  c.  36,  s.  19,  and  by  the 
sheriff  court  act,  16  and  17  Vict.  c.  80,  s.  8  (1853),  the  real  raiser  must  be  stated  as 
such  in  the  summons,  where  it  is  raised  by  another  than  the  holder  of  the  fund.  Forms 
of  the  summons  are  given  in  schedules  annexed  to  these  acts.  Actions  of  multiplepoind- 
ing for  sums  less  than  L.8, 6s.  Bd.  are  made  competent  in  the  sheriff  smaU-debt  court ; 
but  no  similar  provision  exists  in  the  justices'  small-debt  act.    See  1  M'Laurin,  363. 

DOUBLES  of  summonses  or  complaints  are  copies  served  on  the  defenders  or 
parties  complained  of.  In  certain  cases  short  copies  are  declared  by  statute  to.be 
sufficient.     In  general,  the  service  copy  is  not  allowed  to  contradict  the  regular  exih 
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cution  of  the  officer  ;  otherwise  encouragement  might  be  given  to  tamper  with  the 
copies  left.  An  action  of  reduction  must  be  brought ;  13th  Dec.  1828,  Ramsay; 
2l8t  June  1843,  McDonald  ;  1  M'Laurin,  157  ;  M<Glashan  (1854),  189. 

DOVECOT. — It  is  declared  imlawful  for  any  person  to  erect  a  dovecot,  unless  he 
has  land  within  two  miles  yielding  ten  chalders  of  victual  rent ;  and  he  is  entitled  to 
erect  only  one ;  1617,  c.  19.  It  is  theft  to  steal  pigeons /rom  dovecots^  and  the  third 
offence  was  declared  capital  ;  1474,  c.  61 ;  1503,  c.  74  ;  1567,  c.  16;  1579,  c  84; 
1597,  c.  270 ;  1661,  c.  38.  Justices  are  specially  authorized  to  execute  the  acts 
against  the  breakers  of  dovecots,  Hume,  182 ;  but  they  cannot  receive  complaints 
for  shooting  pigeons — 1797,  Murray,  Mor.  7628 — where  it  was  held  that  the  Act 
2  G«o.  III.  c.  29,  for  protection  of  pigeons,  is  an  English  act.  But  it  was  observed 
that  Lord  Bankton's  opinion,  as  to  the  legality  of  shooting  pigeons  at  large,  was  ill 
founded,  and  that  his  Lordship  had  afterwards  admitted  it  to  be  so.     E^  Boyd 

Sp.  269)  mentions  an  unreported  case,  where  damages  were  awarded  against  a  person 
or  shooting  tame  pigeons. 

The  extent  to  which  the  erection  of  dovecots  was  at  one  time  carried  in  Scotland 
may  be  seen  by  the  defence  stated  in  Murray's  case,  supra.  ^  The  defenders  ad- 
mitted they  had  killed  a  few  pigeons ;  but  they  stated  that  there  were  no  less  than 
thirteen  pigeon- houses  in  the  collage  (Tranent),  twelve  of  which  belonged  to  partiei 
not  qualified  to  build  a  pigeon-house,  and  that  what  they  had  done  was  absolutely 
necessary  to  protect  a  field  in  the  immediate  vicinity  of  the  village  while  it  was  sow- 
ing with  barley." 

A  tenant  cannot,  on  the  plea  of  damage,  shoot  pigeons  belonging  to  his  landlord. 
Per  Lord  Balgray — "  I  believe  that  dovecots  were  introduced  into  this  country  by 
the  clergy  about  200  years  ago,  in  order  to  provide  themselves  with  fresh  provisioDS 
in  spring,  there  being  at  that  period  a  scarcity  of  fresh  animal  food.  The  object  of 
the  law  was  then  to  protect  pigeons,  and  four  or  five  statutes  were  passed  to  prohibit 
the  shooting  of  *  doo8*  Afterwards  they  became  a  nuisance,  from  their  multitude, 
as  many  people  erected  dovecots  who  could  not  feed  their  pigeons;  and  the  Act  1617 
was  passed  to  restrain  this.  Both  Voet  and  Hennecius  lay  it  down  that  pigeons  are 
property,  and  not/eroe  naturas.  An  idea  prevails,  that  it  is  lawful  to  shoot  pigeons 
if  they  be  six  miles  from  their  dovecot,  on  the  presumption  that  they  have  lost  the 
animus  revertendi ;  but  this  is  quite  a  mistake.  The  case  of  rabbits  is  quite  differ- 
ent." Per  Lord  President — "  The  respondent  cannot  complain  of  hardship,  for  be 
must  have  taken  his  farm  in  the  full  knowledge  of  the  dovecot.  If  pigeons  are  a 
nuisance  at  one  season,  they  are  an  advantage  at  another,  in  eating  the  grubs  and 
worms  when  there  is  no  seed  in  the  ground."  Per  Lord  Craigie — **  Tlie  tenant 
offered  not  to  shoot  the  pigeons  if  the  landlord  would  employ  a  person  to  herd  them ; 
but  it  is  the  duty  of  the  tenant  to  herd  his  own  seed."  18th  May  1832,  Easton;  1 
Hume,  82  ;  Ersk.  B.  2,  T.  6,  S.  7  ;  2  Hunter  on  Landlord  and  Tenant^  188. 

DOWER,  in  English  law,  the  portion  of  a  widow  from  the  lands  of  her  husband. 

DRAWN  TEIND— where  the  tithe  was  taken  before  the  removal  of  the  crop. 
But  the  inconvenience  is  removed  by  the  valuation  of  teind  introduced  by  1633 ; 
Stair,  B,  2,  T.  8,  S.  22 ;  1  Connel  on  Tythes,  84,  125. 

DRILLING  without  authority  of  the  king,  lord-lieutenant,  or  two  justices,  exposed 
the  parties  to  transportation  for  seven,  or  imprisonment  for  two,  years  ;  60  Geo.  IlL 
c.  1  (1819),  and  1  Geo.  IV.  c.  1  ;  6  Geo.  IV.  c.  47  ;  7  Will.  IV^  and  1  Vict.  c.  6. 

DRIVING  CARELESSLY— besides  exposing  to  the  penalties  under  the  Ge- 
neral and  Locsd  Road  Acts,  and  the  Stage  Coach  Acts — 50  Geo.  HI.  c.  48»  and  1 
Geo.  IV.  c.  4 — ^may  be  punished  criminally  by  fine  and  imprisonment,  where  per- 
sonal injury  has  been  the  result.  If  death  ensues,  the  offence  becomes  culpable  komi-' 
cide.     See  Culpable  Homicide, 

DROVE  ROAD  is  a  servitude  acquired  by  grant  or  prescription  for  the  passage 
of  cattle  to  fairs  or  markets,  or  to  pasturage  or  watering,  and  not  subject  to  the  rules 
of  ordinary  highways.  The  law  on  this  point  will  be  found  in  the  case  of  the  Mar- 
quis of  Breadalbane,  in  the  House  of  Lords,  where  the  existence  of  such  road  was 
hdd  not  to  give  right  to  drove-stances,  whereon  the  cattle  might  rest ;  20th  July  1848. 

DRUNKENNESS  was  declared  punishable  by  a  series  of  statutes — ^the  first  in 
date  1436,  and  the  last  1696 — all  of  which  are  now,  perhaps  unfortunately,  in  desue- 
tude; and  that  which  is  the  fruitful  cause  of  nine-tenths  of  crime  has  no  ^rect 
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penalty  but  the  sufTering  which  it  brings  in  its  train.  The  Act  1617,  c.  20,  "for 
the  restraint  of  the  vile  and  detestable  vice  of  drunkenness,  which  is  daily  encreasing 
to  the  high  dishonour  of  God,  and  great  harm  of  the  whole  nation,"  made  the 
punishment  for  the  first  offence  three  pounds  Scots  ;  five  pounds  for  the  second,  and 
ten  pounds  for  the  third  offence ;  and  whoever  thereafter  transgressed,  was  to  be  im- 
prisoned until  he  found  caution  for  his  good  behaviour.  The  Act  1661,  c.  19,  in- 
troduced the  same  graduated  scale  of  penalties  as  is  applicable  to  profane  swearing ; 
1  Hume,  469.  The  Act  1661,  c.  38,  especially  commits  the  cognisance  of  this  offence 
to  justices.  In  England,  by  21  Jac.  c.  7,  a  fine  of  5s.  was  imposed  for  the  first 
offence  of  drunkenness ;  and  surety  for  good  behaviour  was  exigible  on  a  second 
conviction.  By  the  Metropolitan  Police  Act,  drunkenness,  accompanied  with  any 
riotous  or  indecent  behaviour,  exposes  the  party  to  a  fine  of  46s.  A  similar 
clause  is  in  the  General  Police  Act  for  towns  in  Scotland ;  13  and  14  Vict.  c. 
33,  s.  97.  Drunkenness  is  no  excuse  for  a  criminal  offence.  The  law  is  thus  laid 
down  by  Baron  Hume,  vol.  i.  p.  45  : — **  The  law  of  Scotland  views  this  wilful  dis- 
temper with  a  quite  different  eye  from  what  is  the  visitation  of  Providence  ;  and  if 
it  does  not  consider  the  man  s  intemperance  as  an  aggravation^  at  least  sees  very 
good  reasons  why  it  should  not  be  allowed  as  an  excuse,  to  save  him  from  the  ordi- 
nary pains  of  his  transgression.  Not  to  mention  that  one  cannot  well  lay  claim  to 
favour,  on  the  ground  of  that  which  itself  shows  a  disregard  of  order  and  decency,  how 
are  the  different  degrees  of  ebriety  to  be  distinguished,  or  the  real  ebriety  to  be  dis- 
cerned from  that  which  is  affected ;  or  what  protection  could  we  have,  if  this  were 
law,  against  the  attempts  of  such  who  might  inflame  themselves  with  Uquor  on  pur- 
pose to  gain  courage  to  indulge  their  malice,  and  an  opportunity  to  do  it  safelv  ? 
Besides,  if  there  were  no  risk  of  such  contrivances,  it  is  indispensable  to  guard  the 
safety  of  the  peaceable  and  decent  part  of  the  community,  who  would  otherwise  be 
at  the  discretion  of  the  dissolute  and  worthless.  For  these  substantial  reasons,  our 
custom  utterly  disowns  any  such  defence,  and  this  generally,  and  without  regard  to 
that  distinction  sometimes  pleaded,  but  nowise  suited  to  practice,  *  inter  eSrios  et 
eMosost  between  those  who  are  habitual  drunkards,  and  those  who  are  only  acd- 
dentally  in  liquor.  But  although  this  is  a  just  and  a  salutary  rule,  in  the  case  of  such 
crimes  as  those  above  mentioned,  yet  it  seems  to  be  questionable,  though  no  authiur 
seems  to  take  notice  of  such  a  distinction,  whether  the  same  law  is  universally  appli- 
cable. There  are  some  transgressions  which  are  neither  attended  with  any  profit  to 
the  delinquent,  nor  any  necessary  or  immediate  damage  to  one's  neighbour,  or  to 
society ;  and  which  are  chiefly  reputed  criminal,  on  account  of  violation  of  order, 
decency,  and  the  possible  evil  influence  on  the  minds  of  others.  Such  are  blasphemy, 
heresy,  leasing-making,  the  uttering  of  seditious  words,  and  some  others,  which  are 
chiefly  punished,  because  they  are  an  insult  to  the  order  of  the  State,  and  tend  to  lessen 
the  respect  of  the  hearers  for  the  Sovereign,  and  their  veneration  for  the  truths  of 
religion.  Now,  not  only  have  we  not  the  same  impression  of  the  wickedness  of  the 
man  if  he  was  not  in  the  due  possession  of  his  faculties  at  the  time ;  but  the  isjury 
to  the  community,  the  possible  barm  and  contagion  of  his  example,  are  prevented ; 
whereas  in  a  case  of  fire-raising,  robbery,  murder,  or  the  Uke,  mischief  is  always  the 
same,  whatsoever  in  that  respect  have  been  the  condition  of  the  actor."  The  same 
rule  is  observed  in  England.  "  He  who  is  guilty  of  any  crime  whatever,  through  his 
voluntary  drunkenness,  shall  be  punished  ror  it  as  much  as  if  he  had  been  sober  ;'^ 
1  Hawk.  c.  1,  s.  6.  There  was  a  law  in  Greece,  that  he  who  committed  a  crime 
when  drunk  should  receive  a  double  punishment — one  for  the  crime  itself,  and  the 
other  for  the  ebriety  which  prompted  him  to  commit  it.  Drunkenness,  to  the  com^ 
plete  confusion  of  the  mind,  renders  deeds  open  to  reduction.  But  not  a  lesser 
degree  of  intoxication,  not  materially  bUnding  the  mental  powers;  1736,  Wilson, 
Mor.  1509,  where  it  was  held  with  reference  to  the  acceptance  of  a  bill,  that 
**  drunkenness  is  but  a  temporary  incapacity  which  ought  not  to  be  regarded,  espe- 
cially as  it  was  the  acceptor's  own  fault."  But  in  the  case,  3d  June  1823,  Hamilton, 
a  bill  was  set  aside  where  it  was  proved  that  the  granter  had  resided  for  seven  days 
in  the  drawer's  house  alongst  with  a  prostitute,  and  had  during  that  time  consumed 
113  bottles  of  wine,  with  large  quantities  of  spirituoiui  and  malt  liquors,  the  value  of 
which,  with  food  and  lodging,  aaiounted  to  L.52,  6s. ;  Ersk.  B.  3,  T  1,  S.  16.  Se^ 
Chment. 
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DRY  MUTjTURES  are  duties  paid  to  a  mill,  whether  the  payer  has  or  has  not 
the  equivalent  of  getting  his  corns  ground  in  return ;  Ersk.  B.  2,  T.  9,  S.  28 ;  Bell's 
Princ.  1018. 

DUCES  TECUM  SUBPOENA  ;  the  English  writ  equivalent  to  the  Scotch  dili- 
gence  an^ainst  havers  to  compel  production  of  writings.     See  Diligence, 

DUELLING  is  well  described  by  Sir  George  M*Kemde,  as  that  <'  crime  which 
tramples  proudly  over  both  public  revenge  and  private  virtue,  and  tramples  both 
upon  the  law  of  the  nation  and  the  life  of  an  enemy.''  If  death  ensues,  it  is  murder, 
both  in  principals  and  seconds.  Fighting  without  the  King^s  permission  was  made 
capital,  though  no  one  was  slain  ;  1600,  c.  12  ;  and  being  concerned  in  sending  or 
accepting  a  challenge  without  a  meeting,  was  punishable ;  1696,  c.  35.  But  both 
acts  were  repealed  by  59  Geo.  III.  c.  70.  At  common  law,  killing  in  a  duel  b 
murder ;  but,  in  modem  practice,  juries  have  declined  to  convict  where  no  unfair 
advantage  has  been  taken ;  1  Hume,  230 ;  1  Alison,  53.  A  hostile  meeting  is  a 
breach  of  the  peace  at  common  law ;  and  the  sending  or  receiving  a  challenge  is 
ground  for  binding  the  parties,  by  sureties,  to  keep  the  peace,  under  a  speofied 
penalty,  and  for  committing  them  to  custody  or  prison  until  such  caution  be  fomid. 
Justices  maj^  grant  such  warrant  on  complaint  of  the  fiscal,  or  of  a  relative,  or  per- 
haps on  their  own  knowledge  of  the  fact.  Warrant  will  be  first  granted  to  bring  the 
parties  before  the  magistrate,  and  on  the  facts  being  admitted  or  immediately  proved, 
warrant  to  enforce  caution,  by  imprisonment,  will  be  instantly  granted.  See  JBreaA 
of  the  Peace. 

DUPLICATE  is  the  counterpart  of  mutual  agreements.  Any  one  reg^arly  com- 
pleted, binds  the  parties,  though  the  other  be  defective. 

DYVOUR  or  D  YOUR,  was  the  name  of  a  bankrupt  who  had  made  over  all  his 
effects  to  his  creditors,  to  whom  he  thus  paid  devoir  or  duty,  and  became  a  baiMnuM, 
He,  anciently,  sat  on  the  pillory  on  a  market-day,  and  thereafter  was  obliged  to  wear 
the  dyvour's  garb,  consisting  of  a  coat  half-yellow  and  half-brown,  with  a  similar 

Earti-coloured  bonnet,  imder  pain  of  not  merely  being  imprisoned  by  his  creditors, 
ut  of  suffering  three  months  penal  imprisonment;  Acts  of  Sederunt,  17th  May 
1606,  18th  July  1685,  26th  February  1669.  and  23d  January  1673.  The  Act  1696, 
c.  5,  made  the  wearing  of  this  badge  imperative,  unless  specially  dispensed  with  in 
the  process  of  ceesio,  a  dispensation  which,  in  modem  practice,  was  always  concluded 
for,  and  granted.  It  was  wholly  abolished  by  6  and  7  WiU.  IV.  c.  56,  Gessio  Act 
(1836) ;  Ersk.  B.  4,  T.  3,  S.  27.     See  Cessio  Bonorum 
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EARNEST--ARRH^—ARLES— money  given  as  a  symbol  of  completed  bar- 
gain. If  lar^e  in  proportion  to  the  consideration-money,  it  is  held  as  part  thereoL 
If  small,  it  IS  called  dead  earnest,  and  is  not  so  reckoned.  It  is  not  essential 
(although  the  contrary  is  commonly  believed) ;  nor  can  the  giving  it  back  dissolve  a 
contract  or  bargain.  The  giving  and  taking,  and  the  returning  and  receiving  back 
of  arles,  form  important  elements  of  evidence  as  to  making  and  dissolving  contracts. 
Licking  and  joining  of  thumbs  was  anciently  the  symbol  of  completion  of  bargains^ 
as  shakmg  of  hands  is  now  a  common  practice ;  Ersk.  B.  3,  T.  3,  S.  5 ;  2  Fraser, 
Persona  IRelations,  376. 

EASEMENT — synonymous  in  England  with  the  Scotch  term  Servitttde. 

EAVES-DROP,  the  space  left  outside  the  walls  of  houses  for  rain  water.  Accord- 
ing to  general  custom,  this  space  is  nine  inches,  and  consequently  eighteen  inches 
between  adjoining  houses.  If  the  proprietor  carries  off"  the  water  within  his  pro- 
perty, he  may  build  to  the  utmost  limit ;  and  if  he  leaves  the  customary  space,  he 
IS  under  no  obligation  further  to  lead  off  the  water ;  1769,  Gairochs,  Mor.  13,178. 
"  Some  of  the  judges  observed  that  in  a  question  of  property,  the  presumption  fa 
dubio  would  be  that  the  space  receiving  the  eaves-drop  belonged  to  the  proprietor 
of  the  tenement  from  which  the  eaves-drop  fell;"  24th  Jan.  1832,  Scouller;  Ersk. 
B.  8,  T.  9,  S.  9. 
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EAVES  or  EVES-DROPPERS,  persons  listeniDg  to  conyersations,  with  the  yiew 
of  framing  slanderous  or  mischievous  statements.  In  England  the  offence  is  punish- 
able by  fine  and  imprisonment.  It  has  been  thought  to  be  cognizable  by  the  com- 
mon law  of  Scotland.—  Taif8  Jtutice,  p.  615. 

EDICT — the  name  of  a  writ  whereby  all  concerned  are  called,  by  proclamation 
at  the  market-cross  or  church-door,  to  appear  for  their  interest  in  some  cause.  It  is 
used  in  obtaining  the  appointment  of  executors  where  a  person  dies  without  making 
a  nomination  of  such,  and  for  the  appointing  of  curators  to  a  minor  pubes.  Ten 
days  is  the  inducise  in  edicts.  The  term  is  used  in  ecclesiastical  law  for  certain 
notices  made  to  a  congregation  from  the  pulpit ;  Ersk.  B.  3,  T.  9,  S.  31 ;  M'Laurin, 
Tol.  i.  p.  166  ;  Hill's  Practice,  p.  6. 
.     EDICT  NAUT^.  CAUPONES,  STABULARH.     See  Carrier— Innkeeper. 

EDICTAL  CITATIONS  or  INTIMATIONS.  In  the  case  of  foreigners,  these 
were  formerly  given  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith. 
This  is  now  more  judiciously  done  by  leaving  the  copies  at  the  Office  of  Edictal  Cita- 
tions in  the  Register  House,  where  they  are  preserved  for  three  years.  An  abstract 
of  these  citations  is  printed  and  published  every  fortnight ;  6  Geo.  IV.  c.  120,  s.  61 
(1826) ;  extended  to  all  edictal  citations  in  Court  of  Session  cases  by  Act  13  and 
14  Vict.  c.  36,  s.  22  (1860).  In  indictments,  where  the  accused  party  is  not  person- 
ally cited,  edictal  citation  at  the  market-cross  is  necessary,  in  addition  to  citation  at 
the  dwelling-house ;  and  the  same  form  is  necessary  where  the  accused  has  no  fixed 
doinicile,  or  is  abroad ;  2  Ilume,  266.  Charges  upon  diligence,  and  judicial  and  other 
notices,  are  served  in  like  manner  against  parties  out  of  the  kingdom  ;  but,  in  the 
case  of  arrestments,  notice  must,  in  addition,  be  made  to  the  known  agent  of  the 
party  in  Scotland ;  64  Geo.  III.  c.  137 ;  Ersk.  B.  1,  T.  2,  S.  19. 

EFFEIRS,  EFFEIRING,  Scotch  law  terms  meaning  «  corresponding  toi*  or 
•* relating  to"  1  Ross'  Lectures,  62. 

EGYPTIANS  or  GYPSIES— an  oriental  and  wandering  tribe,  whose  origin  and 
progress  are  veiled  in  obscurity,  but  who  spread  themselves  over  every  country  in 
Europe,  and  whose  wanderings  have  been  vainly  sought  to  be  restrained  by  many 
severe  laws.  By  the  Act  1609,  c.  13,  they  were  expelled  from  Scotland,  under  the 
designations  of  vagabonds,  somers,  and  common  thieves,  under  pain  of  death  if  they 
returned.  To  be  habite  and  repute  an  Egyptian  was  punished  in  the  same  way. 
But  this  and  the  other  kindred  statutes  are  in  desuetude,  leaving  this  class  to  be 
dealt  with  as  other  vagrants.  The  English  statutes,  imposing  the  penalty  of  death 
on  Egyptians,  were  repealed  by  the  1  Geo.  IV.  c.  116.  An  interesting  history  of 
this  tribe  is  given  in  Boyd's  Jtistice,  p.  123  ;  see  Tait,  641 ;  1  Hume,  471 ;  Ersk. 
B.  4,  T.  4,  S.  64  ;  Burn's  Justice,  vol.  ii.  p.  337.     See  Beggars — Vagrants, 

EIK  or  ADDITION — terms  used  generally  in  the  case  of  an  addition  being  made 
to  an  inventory  of  executrv,  regulated  by  4  Geo.  IV.  c.  98,  s.  3  (1823).  Act  of 
Sederunt,  21st  Feb.  1824;  Ersk.  B.  3,  T.  9,  S.  36. 

EJECTION  and  INTRUSION  (Ejectment  in  England)^the  ancient  form  of 
action  for  recovery  of  possession  of  heritage — as  Spulzie  was  that  in  case  of 
moveables.  Violent  profits  were  concluded  for  and  ascertained  bv  the  pursuer's  oath 
in  litem ;  but  this  penal  conclusion  prescribed  in  three  years.  The  actions  of  DecUt- 
rotor.  Removing,  and  Ejection  have  taken  the  place  of  this  ancient  suit ;  Ersk.  B. 
4,  T.  1,  S.  15  ;  Hunter,  669. 

EJECTION,  LETTERS  OF,  were  formerly  passed  under  the  signet  to  remove 
possessors,  but  are  now  superseded  by  the  Decree  of  Removing  and  Ejection. 
Anciently,  when  the  letters  were  disobeyed,  others  called  Letters  of  Fire  and  Sword, 
were  issued  by  the  Privy  Council ;  Hunter,  462. 

ELECTION  LAWS.  Anciently  the  Scotch  parliament  consisted  of  the  superior 
clergy,  and  proprietors  who  held  land  directly  of  the  Crown,  called  the  Barons.  In 
1372  the  representation  was  extended  to  royal  burghs.  The  lesser  barons  were 
relieved  from  attendance  in  parliament  by  1427,  c.  102  ;  1687,  c.  113.  The  clerical 
representation  was  abolished  by  1689,  c.  3.  There  was  but  one  assembly  of  all  the 
Glasses  or  estates.  On  the  Union  in  1707,  the  Scotch  peerage  were  made  represen- 
tative in  the  House  of  Lords  by  sixteen  of  their  number  ;  1707,  c.  8 ;  and  the  election 
is  regulated  by  10  and  11  Vict.  c.  62  (1847)  ;  14  and  16  Vict.  c.  87  (1851).  The 
representatives  of  the  Conmioni  were  fixed  at  forty-five— being  thirty  for  the  counties 
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and  fifteen  for  the  royal  burghs.  The  qualification  for  eleeting  was  an  infeftment  in 
lands  holding  of  the  Grown  or  Prince  of  the  value  of  408.  Scotch  of  old  extent ;  or 
where  that  did  not  appear,liable  in  assessment  for  L.400r  Scotch)  of  valued  rent;  IdSly 
c.  21 .  The  roll  was,  in  the  first  place,  made  up  by  the  freenolders  themselTes,  annuaUyy 
at  their  Midiaelmas  head  courts  (held  on  the  30th  Sept.  if  a  Tuesday,  or  the  first 
Tuesday  thereafter),  and  their  proceedings  were  subject  to  the  review  of  the  Comt 
of  Session.  The  statutes  which  regulated  the  elections  under  the  former  system 
were  6  Anne,  c.  6  ;  12  Anne,8t.  1,  c.  6 ;  2  Geo.  II.  c.  24 ;  7  Geo.  II.  c.  16  ;  16  Geo. 
II.  c.  11.  {See  Wight  on  EUetum,  1773.)  The  act  which  regulates  the  trial  of 
election  petitions  is  2  and  3  Vict.  c.  38  (1839).  By  the  Act  2  and  3  Will.  IV.  c.  65 
(1832),  amended  by  4  and  6  Will.  IV.  c.  88  (1833),  and  6  and  6  Will.  IV.  c  78 
(1835)  and  16  Vict.  c.  28  (1853),  the  representation  of  Scotland  in  the  Commons 
was  increased  to  fifty-three — ^tnirty  for  counties  as  before,  and  twenty-three  far 
burghs  and  towns.  In  counties  the  qualification  for  voting  is, — Istf  Being  the  owner 
(though  not  infeft)  for  six  calendar  months  of  heritage  capable  of  yielding,  after 
deducting  any  feu-duty,  or  other  such  burden,  the  sum  of  L.IO  yearly.  The  tax. 
months'  possession  applies  only  to  purchase  and  not  inheritance.  2a,  Being  a  tenant 
for  twelve  months,  though  not  in  possession  (but  possession  is  necessary  in  an  assignee 
or  sub-tenant)  under  a  written  title  for  a  term  not  less  than  57  years  (exclusive  of 
breaks  at  the  landlord's  option),  or  for  the  tenant's  lifetime,  the  clear  yearly  value 
to  the  tenant  being  L.IO.  3<f,  Under  the  same  circumstances,  but  the  lease  bdng 
not  less  than  nineteen  years,  and  the  value  to  the  tenant  L.50  yearly.  4IA,  Where 
the  tenant  is  in  possession,*  and  has  paid  not  less  than  L.300  as  grassum,  or  where 
L.50  is  the  rent,  even  in  leases  for  one  year.  Grain-rents  are  taken  on  the  average 
of  three  years  of  the  countv  fiars.  In  burghs,  the  qualification  is  sole  ownership,  or 
sole  or  joint  occupancy  of  heritage  of  the  yearly  value  of  L.IO  for  twelve  montbi, 
and  having  paid  assessed  taxes  exigible  thereon  previous  to  20th  July,  and  having 
resided  for  six  months  previous  to  the  last  day  of  July  within  the  burgh,  or  within 
seven  miles  thereof,  and  not  having  received  parochial  relief  for  twelve  months  pre- 
vious to  that  date.  The  following  are  disqualified,  both  in  county  and  burgh :— 
Peers  (but  not  now  their  eldest  sons),  minors,  lunatics,  women,  aliens, — sherifik,  their 
substitutes  and  clerks,  as  also  town-clerks,  are  disqualified  in  their  respective  counties 
and  towns.  Poperv  is  not  now  a  disqualification  ;  10  Geo.  IV.  c.  7,  s.  2.  Claims 
for  voting  must  oe  lodged  on  or  before  the  20th  July  with  the  schoolmaster  of  the 
parish,  and  in  towns  with  the  town-clerk,  on  or  before  the  same  day.  Before  the 
24th  July,  lists  of  claimants  are  affixed  to  the  church  doors  for  counties,  and  before 
the  26th  of  July  for  burghs.  Objections  to  claimants  or  registered  voters  must  be 
lodged  before  5th  August,  and  the  schoolmaster  on  or  before  the  8th,  must  transmit 
claims  and  objections  to  the  sherifi'-clerk  with  lists.  Titles  may  be  lodged  with  the 
clerk  previous  to  the  10th  August,  and  all  the  papers  must  be  laid  before  the  shoriff 
previous  to  the  i2th  of  that  month,  when  he  appoints  public  courts  for  deciding  on 
claims  and  objections,  to  be  held  between  12th  August  and  15th  September.  The 
sherifi*  takes  up  first  the  unobjected  claims,  and  then  the  objected — indorsing  the 
words  "  Admit "  or  " Reject"  on  the  claim,  according  to  the  result,  authenticated  by 
his  initials ;  and  no  written  pleadings  are  allowed.  The  sherifls  of  each  justiciary 
circuit  district  hold  courts  of  appeal  (after  a  week's  notice  by  advertisement)  between 
the  15th  and  25th  September,  and  their  decision  is  final.  Voters  must  poll  in  thdr 
respective  districts,  subject  to  certain  conditions  ;  and  not  more  than  300  voters  shall 
be  allotted  to  each  booth ;  or,  on  requisition  by  any  candidate,  or  his  proposer  or 
seconder,  the  number  may  be  reduced  to  100 — the  requisitionists  paying  the  additional 
expense.  But  the  sherifi'  after  advertisement,  may  increase  or  alter  the  number, 
situation,  and  arrangement  of  the  polling  booths,  and  any  ten  voters  may  object,  and 
the  Lord  Advocate  is  thereon  to  decide.  No  poll  is  to  be  taken  in  premises  licensed 
for  sale  of  spirits,  without  consent  of  the  candidates.  The  sheriff,  on  receiving  the 
election  writ,  must,  within  three  days,  fix  the  day  of  election,  being  not  sooner  than 
ten  (in  Orkney  fourteen),  nor  later  than  sixteen  days  after  receipt  of  the  writ  in 
counties  ;  and  within  two  days  he  must  fix  for  burghs  a  day  for  election,  not  less 
than  four  nor  more  than  ten  days.  But  the  rules  applicable  to  counties  apply  to  tbie 
burgh  districts  of  Kirkwall,  Wick,  Dornoch,  Dingwall,  Tain,  Cromarty,  Ayr,  Irvine, 
Campbeltown,  Inverary,  and  Oban.    The  day  of  election  is  notified  on  tlie  doors  of 


ELE— EMB  297 

the  parisli  churches,  and,  where  thought  expedient,  also  in  the  newspapers  of  the 
locality.  On  the  day  of  election,  after  reading  of  the  writ,  if  there  be  only  one 
person  nominated,  he  is  elected  by  a  show  of  hands — such  not  being  provided  for  in 
the  more  necessary  case  of  a  competition.  If  a  poll  be  demanded,  it  is  ordered  to 
commence  within  two  dajs,  exclusive  of  Sundays.  In  towns,  the  poll  is  confined  to 
one  day,  between  the  hours  of  eight  in  the  morning  and  four  in  the  afternoon.  In 
counties,  it  formerly  might  be  continued  for  two  days, — on  the  first  day  from  nine 
to  four,  and  on  the  second  from  eight  to  four ;  but  the  poU  might  be  sooner  closed 
if  all  the  candidates,  or  their  agents,  and  the  sheriff  a^eed  thereto.  But  by  the 
16  Vict.  c.  28  (1853),  the  poll  in  coimties  is  limited  as  in  burghs  to  one  day,  from 
eight  o'clock  in  the  mommg  to  four  o'clock  in  the  afternoon,  with  an  exception  in 
favour  of  Orkney  and  Shetland.  The  poll-books  are  publicly  sealed  up  and  trans- 
mitted to  the  retmning  sherifil  who,  on  the  second  lawful  day  in  counties,  and  the 
next  lawful  day  in  towns,  brealcs  open  the  seals  and  declares  the  result,  and  the  name 
of  the  member  elected,  not  later  than  two  o'clock  in  the  afternoon  in  counties,  and 
than  four  o'clock  in  towns.  But  in  the  event  of  not  receiving  the  poll-books,  he 
may  adjourn  the  declaration  from  day  to  day,  omitting  Sunday.  A  candidate  was 
found  liable  for  all  lawful  debts  contracted  by  his  agents ;  20th  May  1823,  Thomson. 
An  agent  was  held  liable,  in  the  first  place,  for  the  expense  of  erecting  hustings  upon 
his  employment ;  17th  Dec.  1840,  Ellis.  It  is  not  perjuiTybut  an  offence  at  common 
law,  the  taking  falsely  the  oaths  required  by  the  Reform  Act ;  I7th  July  1837, 
Mljachlan,  1  Swin.  528;  23d  Jan.  1839,  Barr,  2  Swin.  282.  The  quartering  of 
soldiers  during  elections  is  now  regulated  by  10  Vict.  c.  21  (1847)^  whereby  instead 
of  removing  soldiers  two  or  more  miles  from  the  place  of  election,  no  soldier  is 
allowed  to  go  out  of  the  barracks  or  quarters  in  which  he  is  stationed,  unless  for  the 
purpose  of  mounting  or  relieving  guard,  or  for  giving  his  vote  at  the  election.  The 
last  Bribery  Act  is  17  and  18  Vict.  c.  102  (1854).  See  Sheriff  Cay's  Analysis  of  ths 
Reform  Act,  Part  First,  1837,  Part  Second,  1840;  Swiuton's  Digest  of  Registration 
Appeal  Cases  at  Glasgow,  with  Supplement,  1839. 

ELECTION — a  choice  of*  alternatives,  whereby  a  party  cannot  approbate  and 
reprobate  the  same  deed,  so  as  to  take  a  benefit  thereby  conferred,  and  reject  a 
condition  under  which  that  benefit  was  given.  He  must,  with  some  exceptions, 
make  his  election  to  take  the  right  as  given,  or  reject  it ;  Ersk.  B.  3,  T.  3,  S.  49. 
See  Approbate  and  Reprobate, 

ELEGIT — an  English  writ  of  execution  to  recover  debt,  whereby  all  moveables, 
with  the  exception  of  beasts  for  the  plough,  may  be  taken,  and  one-half  of  the 
debtor's  lands,  which  are  held  by  the  creditor  as  tenant  by  elegit  until  payment  be 
made  of  the  debt. 

ELLENBOROUGH'S  (Lord)  Act,  9  Geo.  IV.  c.  31,  extended  to  Scotland  by 
10  Geo.  IV.  c.  38,  and  7  Will.  IV.  and  1  Vict.  c.  85.     See  Assault 

EMBARGO  does  not  terminate  the  contract  of  affireightment  or  the  right  to 
wages  by  the  crew;  1  Bell's  Com.  517,  Brodie's  Sup.  to  Stair,  976. 

EMBEZZLEMENT  is  where  a  person  intrusted  with  funds  or  effects  applies  them 
to  his  own  use.  The  distinctions  between  this  offence  and  theft,  and  breacn  of  trust, 
are  slender.  Where  the  article  is  given  for  a  special  and  temporary  purpose,  such 
as  a  watch  to  repair,  a  parcel  to  deliver,  a  bank-note  to  get  changed,  the  appropria- 
tion is  now  held  to  be  theft.  Where  the  property  is  parted  with  to  be  used  or 
changed,  and  to  be  accoimted  for  in  money,  and  not  that  the  same  article  is  to  be 
returned,  the  offence  may  still  amount  only  to  fraud,  embezzlement,  or  breach  of 
trust,  according  to  the  decree  of  power  over  the  article  conferred  on  the  accused 
party.  Baron  Hume  distmguishes  the  offences  thus, — 1st,  Theft,  where  the  article 
has  not  been  previously  in  the  possession  of  the  thief,  and  is  taken  by  him  without 
the  owner's  consent.  2d,  Swindling  or  Fraud,  where  the  offender  gets  possession  of 
the  article  on  a  bargain  brought  about  by  fraud  or  falsehood.  3d,  Breach  of  trusty 
where  the  party  gets  possession  on  some  lower  title  than  that  of  property.  And  4th, 
Embezzlement,  where  he  has  a  higher  title,  and  with  fuller  powers  of  management 
and  disposal ;  I  Hume  (ed.  1844),  p.  67.  See  cases  mentioned  under  Breach  of 
Trust,  and  the  case  26th  Dec.  1842,  Michael,  1  Broun,  472. 

EMBEZZLEMENT  by  workmen  employed  in  various  manufactures.  To  check 
such,  the  British  statutes  13  Geo.  I.  c.  23,  and  22  Geo.  II.  c.  27,  were  passed,  and 
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which  were  afterwards  amended  by  that  of  the  17th  Oeo.  in.  c.  56  (1777)»  which 
is  now  the  ruling  statute  (held  to  apply  to  Scotland,  1st  March  1828,  BattersbjX 
and  is  therefore  here  given  at  length.     (See  Fraser,  vol.  iL  p.  511). 

Whereas  bj  an  act  made  in  the  twenty-second  year  of  the  reign  of  His 
late  Majesty  King  George  the  Second  (intituled  An  Act  for  the  more 
effectual  preventing  of  frauds  and  abuses  committed  by  persons  employed  in 
the  manufacture  of  hats,  and  in  the  woollen,  linen,  fustian,  cotton,  iron, 
leather,  fur,  hemp,  flax,  mohair,  and  silk  manufactures ;  and  for  preventing 
unlawful  combinations  of  journeymen  dyers  and  journeymen  hotpressers,  and 
of  all  persons  employed  in  the  said  several  manufactures ;  and  for  the  better 
payment  of  their  wages),  it  was  enacted,  that  if  any  person  or  persons  what- 
soever, who  should  be  hired  or  employed  to  make  any  felt  or  hat,  or  to  pre* 
pare  or  work  up  any  woollen,  linen,  fustian,  cotton,  iron,  leather,  far,  hemp, 
flax,  mohair,  or  silk  manufactures,  or  any  manufactures  made  up  of  wool, 
fur,  hemp,  flax,  cotton,  mohair,  or  silk,  or  any  of  the  said  materials  mixed 
one  with  another,  should,  from  and  after  the  24th  day  of  June  1749,  pur- 
loin, embezzle,  secrete,  sell,  pawn,  exchange,  or  otherwise  unlawfully 
dispose  of  any  of  the  materials  with  which  he,  she,  or  they  should  be 
respectively  intrusted,  whether  the  same  or  any  part  thereof  be  or  be  not 
first  wrought,  made  up,  manufactured,  or  converted  into  merchantable  wares, 
and  should  be  thereof  lawfully  convicted  in  manner  therein  mentioned, 
before  any  one  or  more  justice  or  justices  of  the  peace  of  the  county,  riding, 
-division,  city,  liberty,  town,  or  place  where  such  offence  should  be  com- 
mitted, or  where  the  person  or  persons  so  charged  should  reside  or  inhabit, 
it  should  and  might  be  lawful  to  and  for  the  said  justice  or  justices,  by  war- 
rant under  his  or  their  hand  and  seal  or  hands  and  seals,  to  commit  the 
person  or  persons  so  convicted  to  the  house  of  correction,  or  other  public 
prison  of  such  county,  riding,  division,  city,  liberty,  town,  or  place,  there  to 
be  kept  to  hard  labour  for  the  space  of  fourteen  days,  and  also  to  order  the 
person  or  persons  so  convicted  to  be  once  publicly  whipped  at  the  market- 
place, or  some  other  public  place  of  the  city,  town,  or  place,  where  such 
offender  or  offenders  should  be  respectively  committed  ;  and  in  case  of  a 
further  conviction,  in  manner  before  prescribed  by  the  said  act  for  or  upon 
a  second  or  other  subsequent  offence  of  the  same  kind,  it  should  and  might 
be  lawful  to  and  for  the  justice  or  justices  before  whom  such  conviction 
should  be  had,  to  commit  the  person  or  persons  so  again  offending  to  the 
house  of  correction  or  other  public  prison  as  aforesaid,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  three  months,  nor  less  than  one 
month,  and  also  to  order  the  person  or  persons  so  again  offending  to  be  pub- 
licly whipped  at  the  market-place,  or  some  other  public  place  of  the  city, 
town,  or  place,  whore  such  offender  or  offenders  should  be  respectively  com- 
mitted, twice  or  oftener,  as  to  such  justice  or  justices  should  appear  reason- 
able :  And  whereas  it  is  thought  necessary  to  vary  the  punishment  for  the 
offences  herein-before  recited ;  be  it  therefore  enacted  by  the  King's  most 
Excellent  Majesty,  etc.,  That  from  and  after  the  1st  day  of  July  1777,  so 
much  of  the  said  recited  Act  as  prescribes  what  the  punishment  shall  be  in 
any  of  the  cases  before-mentioned,  or  before  whom  such  conviction  shall  be 
had,  whether  for  a  flrst  offence,  or  a  second  or  any  subsequent  offence,  shall 
be  repealed  ;  and  instead  of  inflicting  the  punishment  so  directed,  the  jus- 
tices of  the  peace  before  whom  the  conviction  shall  be,  shall  commit  the 
person  convicted  to  the  house  of  correction,  or  other  public  prison,  there  to 
be  kept  to  hard  labour,  in  the  case  of  a  first  offence,  for  any  time  not  less 
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than  fourteen  days,  nor  more  than  three  months;  and  in  the  case  of  a  second 
or  anj  sabsequent  offence,  for  any  time  not  less  than  three  months,  nor  more 
than  six  months ;  and  may  likewise  for  the  firsts  or  for  any  subsequent 
offence,  order  the  person  convicted  to  be  once  publicly  whipped,  if  such 
additional  punishment  shall  by  the  said  justice  or  justices  be  deemed 
proper. 

II.  Conviction  before  two  Justices. — That  no  person  or  persons  who  shall  be 
charged  with  any  offence  or  offences  against  the  said  recited  Act  of  the  22d 
year  of  the  reign  of  his  late  Majesty  King  George  the  Second,  shall  be 
liable  to  be  convicted,  unless  before  two  or  more  justices  of  the  peace  for  the 
county,  riding,  division,  city,  liberty,  town,  or  place,  where  the  offence  shall 
be  committed ;  any  thing  contained  in  the  said  recited  act  to  the  contrary 
hereof  notwithstanding.^ 

III.  Recital  of  a  Clause  in  first  Act. — And,  whereas,  by  the  said  Act  of 
the  22d  year  of  the  reign  of  His  late  Majesty  King  George  the  Second,  it 
was  also  enacted,  That  if  any  person  or  persons  should  buy,  receive,  accept 
or  take,  by  way  of  gift,  pawn,  pledge,  sale,  or  exchange,  or  in  any  other 
manner  whatsoever,  of  or  from  any  person  or  persons  hired  or  employed  to 
make  any  felt  or  hat,  or  to  prepare  or  work  up  the  woollen,  linen,  fustian, 
cotton,  iron,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures,  or  any  manu- 
factures made  up  of  wool,  fur,  hemp,  flax,  cotton,  mohair,  or  silk,  or  of  any  of 
the  said  materials  mixed  one  with  another,  any  thrumbs  or  ends  of  yarn,  or 
any  other  materials  of  wool,  fur,  hemp,  flax,  cotton,  or  iron,  or  any  leather, 
mohair,  or  silk,  whether  the  same  or  any  part  thereof  be  or  be  not  first 
wrought,  made  up,  or  manufactured,  knowing  the  person  or  persons  of  whom 
he,  she,  or  they  so  buy,  receive,  accept,  or  take  the  said  materials  to  be  so 
hired  or  employed  as  aforesaid,  and  not  having  first  obtained  the  consent  of 
the  person  or  persons  so  hiring  or  employing  him,  her,  or  them,  who  should 
offer  to  sell,  pawn,  pledge,  exchange,  or  otherwise  dispose  of  the  said  mate- 
rials ;  or  should  buy,  receive,  accept,  or  take,  in  any  manner  whatsoever, 
of  or  from  any  other  person  or  persons  whomsoever,  any  of  the  said  mate- 
rials, whether  the  same  be  or  be  not  first  wrought,  made  up,  or  manufac- 
tured, knowing  the  same  to  be  so  purloined  or  embezzled ;  then  and  in  every 
such  case,  the  person  or  persons  so  buying,  receiving,  accepting,  or  taking 
any  such  materials,  being  thereof  lawfully  convicted,  in  manner  before  pre- 
scribed by  the  said  act,  for  the  conviction  of  persons  purloining  or  embezzling 
the  said  materials,  should,  for  the  first  offence,  forfeit  the  sum  of  twenty 
pounds ;  and  in  case  the  said  forfeiture  should  not  be  immediately  paid,  the 
justice  or  justices  before  whom  such  conviction  should  be  had,  should  com- 
mit the  party  or  parties  so  convicted  to  the  house  of  correction,  or  other 
public  prison,  as  aforesaid,  there  to  be  kept  to  hard  labour  for  the  space  of/our- 
teen  days,  unless  the  said  forfeiture  should  be  sooner  paid ;  and  if  within  two 
days  before  the  expiration  of  the  said /our/e^72  days  the  said  forfeiture  should  not 
be  paid,  the  said  justice  or  justices  is  and  are  hereby  empowered  and  required 
to  order  the  person  or  persons  so  convicted  to  be  publicly  whipped  at  the 
market-place,  or  some  other  public  place  of  the  city,  town,  or  place,  where 
such  offender  or  offenders  should  be  respectively  committed,  once  or  oftener, 
as  to  such  justice  or  justices  should  appear  reasonable ;  and  in  case  of  a 
further  conviction  for  or  upon  a  second  or  any  other  subsequent  offence  of 

*  One  jostice  was  sofficient  to  convict  under  the  prior  statute,  and  one  may  still  issue  his 
warrant  to  apprehend  the  accused  party,  s.  19.  No  master  hatter  can  act  as  justice  in  the 
case  of  one  in  that  trade ;  17  Geo.  III.  o.  85,  c.  6. 
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Hti^e^fiettS  oSa^:^  inxiesi  'uut  fun  4if  Jbnj  wxnis  :  ubd  id  case  the 
Mwl  i^r^Ssatare  tB<a>i  nrx  be  ai3bes£aii£iT  ^odi.  tojs  f-isoee  or  jvdees  before 
wWmi  iiod^  exmeriesxA  thrAsJA  ut  kauL  fbocji  grrmrnr:  due  pasnj  or  penieB  so 
eoAvietH  to  d^  ]»»e  o^  «rr»cSMC  cr  ocLer  p'^io:  ^ri^oa  ad  aSsrcsaid, 
there  to  W  k«f<  to  Lari  Jab^ccr  ior  acr  sL=«  «»:c  »xgcg»tiT*-z  :hr«e  months  nor 
Um  tlkaa  o«^  tbrxkik,  nrAem  the  »ai  iycSeizsr^  sbocU  be  soccer  peid ;  and 
it  within  Mrrea  dars  Udr/n  the  expiraskxL  oc  :£«  csr**  ibr  which  sndi 
blender  or  offsnderf  ^aM  \^  «o  co<az^tse«i.  the  fud  tomi:are  sLould  not 
he  |Mid,  the  «hid  joitice  or  jaKsee»  u  aad  are  berebj  esapowered  and 
teqvired  to  order  ioch  off»der  or  CaFefiders  to  be  pabiiclT  whipped  at  the 
mar fcei- place  ''^  tome  other  pobiic  place  of  the  cs:t.  town,  or  place,  where 
he.  fthe,  or  tLer  tboald  be  reKiectiTelT  committed,  twice  or  oftener,  as  to 
each  jojitice  or  jcuticee  should  appear  nasooable  z^  And  the  said  respectiTe 
tefeiuiree  of  twentr  pounds  and  fortj  pounds  when  reeoTered.  afier  sattsfac^ 
lion  shoold  hare  been  made  thereoot  to  the  portr  or  parties  injnred.  together 
with  roch  eorts  of  prosecotion  as  should  be  judged  reasonable  bj  the  jostice 
or  jnsticefl  before  wb^^m  such  eonriction  shoold  hare  been  had,  shoald  be 
eqoallj  distribated  amongst  tlie  poor  of  the  parish  or  place  where  the  person 
or  persons  so  eonricted  should  reside  or  inhabit :  And  wherea«  it  is  thought 
neoessarj  to  increase  the  pecuniary  penalties  directed  bj  the  said  recited 
act  for  the  said  offences  last  mentioned,  and  to  rarr  the  application  of 
the  said  penalties  for  the  same,  and  farther  to  change  the  consequences 
of  non-pajment:  be  it  therefore  farther  enacted.  That  firom  and  afler 
the  said  1st  day  of  July  1777,  so  much  of  the  said  recited  Act  of  the 
22d  of  bis  late  Majesty  King  George  the  Second,  as  enacts  what  the  penalty 
err  punishment  shall  be  for  such  buying,  receiving,  accepting,  or  taking  by 
way  of  gift,  pawn,  pledge,  sale  or  exchange,  or  in  any  other  manner,  as  is 
descrilMjd  by  the  said  act,  in  the  terms  aforesaid,  and  bow  such  penalty  shall 
be  applied,  and  what  punishment  shall  be  inflicted  in  case  of  non-payment, 
shall  \Hi  rej>ealed  ;  and  instead  thereof,  the  penalty  for  the^r^  offence  shall 
fie  any  sum  not  more  than  /brty  pounds  nor  less  than  twenty  pounds^  as  the 
Justic;es  before  whom  the  conviction  shall  be  shall  judge  to  be  most  proper ; 
and  every  such  pecuniary  penalty  shall  be  applied,  under  the  direction  of  the 
justices  l)efore  whom  the  conviction  shall  be,  in  manner  following :  (that 
\§  to  say),  in  the  first  filace,  the  expenses  of  the  prosecution  shall  be  thereout 
defrajml ;  and  then  such  satisfaction  shall  be  made  thereout  to  the  party  or 
parties  injured,  its  the  said  justices  shall  think  proper ;  and  afterwards  so 
much  of  the  said  penalty  shall  be  paid  to  the  informer  or  informers  as  such 
justic<;s  shall  think  fit,  not  exceeding  in  any  case  ten  pounds^  and  the  re- 
mainder, if  any,  shall  bo  paid  and  distributed  to  and  amongst  the  poor  of  the 
parish  town,  or  place  where  the  conviction  shall  be,  or  for  the  use  of  such 
public  charity  or  charities  as  such  justices  shall  appoint.^  And  if  such 
|»ecunlarv  lyenaltY  ns  aforesaid  shall  not  be  paid  on  conviction,  the  said  jus- 
tices shall  coninnt  the  person  convicted  to  the  house  of  correction  or  othet 

>  WlilppltifT  of  fpfnalrs  In  sbollshod  in  all  cases,  bv  1  Geo.  IV.  c.  57. 

*  The  NtttMoqufiiit  Act  AM  Oro.  111.  c.  51,  s.  3  ana  4,  directs  the  penalties  nnder  this  act  to 
hf  applied  **  one  nioirty  thereof  to  the  informer,  and  the  other  moiety  to  the  Icirk-session  of 
tht  pnrish  within  wliioh  the  said  oflTonce  shall  have  been  committed ;  but  if  the  informer  shall 
be  eslled  to  irlvo  evidence,  the  whole  of  the  penalty  shall  in  that  case  gpo  to  the  poor  of  the 
pariiiht"  A  oonviotton  In  Knfiflsnd  was  qpashed  where  the  application  had  been  erroneously 
ordtrsd  acconllnff  to  the  Act  17  Geo.  III.  Instead  of  that  of^the  58  Geo.  III. ;  2^h  Jan.  1840k 
Wltoook.    U  L.  J.  (N.  8.)  p.  104.    Ace  cases  to  same  effsct,  Criminal  ProitcuUcm, 
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public  prison,  there  to  be  kept  to  hard  labour  for  any  time  not  more  than 
six  months,  nor  less  than  three  months,  as  the  said  justices  shall  think 
fit  to  direct,  unless  such  pecuniary  penalty  shall  be  sooner  paid ;  or  the  said 
justices  may  send  the  person  convicted  to  the  house  of  correction  or  other 
public  prison,  there  to  remain  for  three  days  exclusive  of  the  day  of  com- 
mitment, with  an  order  that  within  the  said  time  the  person  so  convicted 
shall  be  once  publicly  whipped  at  such  market-place  or  other  public  place 
as  aforesaid  J 

IV.  Second  offence, — ^That  from  and  after  the  said  1st  day  of  July  1777,  if 
any  person  or  persons  shall  be  brought  before  any  justices  of  the  peace  and  shall 
be  charged  upon  oath,  or  (being  of  the  people  called  Quakers)  upon  solemn 
affirmation,  of  having  been  guilty  of  buying,  receiving,  accepting,  or  taking, 
by  way  of  gift,  pawn,  pledge,  sale,  or  exchange,  or  in  any  other  manner,  as 
is  described  by  the  said  recited  act  in  the  terms  aforesaid,  and  it  shall  appear 
to  such  justices  that  the  person  or  persons  so  charged  hath  or  have  been 
already  convicted  of  the  like  offence  for  which  he,  she,  or  they,  is  or  are  then 
charged,  that  then  such  justices  shall  not  proceed  to  convict  such  person  or 
persons,  but  shall  commit  him,  her,  or  them  to  the  house  of  correction,  or 
some  other  public  pnson,  there  to  remain  until  the  next  general  or  general 
quarter-sessions  of  the  peace  to  be  held  in  and  for  the  county,  riding,  divi- 
sion, city,  liberty,  town,  or  place  where  the  offence  shall  have  been  com- 
mitted, or  until  such  offender  or  offenders  shall  have  entered  into  a  recog- 
nisance to  answer  for  such  offence  at  the  said  next  general  or  general 
quarter-sessions ;  and  the  justices  in  such  general  or  general  quarter-sessions 
are  hereby  authorized  and  required  to  take  cognisance  thereof,  and  to  hear 
and  determine  the  same  ;  and  if  such  persons  shall  be  convicted  upon  the 
oath,  or  (being  of  the  people  called  Quakers),  upon  the  affirmation  of  one  or 
more  credible  witness  or  witnesses,  the  person  so  convicted  shall  forfeit  and 
pay  for  such  offence,  any  sum  not  more  than  one  hundred  pounds,  nor  less  than 
fifty  pounds,  as  the  said  justices  shall  judge  to  be  most  proper;  and  every 
such  penalty  shall  be  applied  and  disposed  of  under  the  direction  of  the  said 
justices  in  their  general  or  general  quarter-sessions,  in  such  manner  or  pro- 
portions as  the  penalty  herein-before  imposed  for  the  first  offence  of  the  like 
nature  is  by  this  act  directed  to  be  applied  and  disposed  of;  and  if  such 
penalty  shall  not  be  paid  on  conviction,  the  said  justices  shall  commit  the 
person  so  convicted  to  the  house  of  correction  or  other  public  prison,  there 
to  be  kept  to  hard  labour  for  any  time  not  more  than  six  months  nor  less 
than  three  months,  as  the  said  justices  shall  in  their  discretion  think  fit,  unless 
such  penalty  shall  be  sooner  paid ;  or  the  said  justices  may  send  the  person 
convicted  to  the  house  of  correction  or  other  public  prison,  there  to  remain 
for  three  days,  exclusive  of  the  day  of  commitment,  with  an  order  that 
within  the  said  time  such  person  shall  be  once  publicly  whipped  at  such 
market-place  or  other  public  place  as  aforesaid.^ 

V.  Persons  Selling,  Pawning,  etc,  materials. — And  whereas  many  frauds  are 
practised  in  respect  to  such  materials  as  aforesaid,  by  persons  who  sell  them, 
knovnng  them  to  have  been  purloined  or  embezzled  ;  be  it  therefore  further 
enacted,  That  after  the  said  1st  dayof  July  1777,  if  any  person  shall  sell,  pawn, 
pledge,  exchange,  or  otherwise  unlawfully  dispose  of,  or  offer  to  sell,  pwn, 
pledge,  exchange,  or  otherwise  unlawfully  dispose  of  any  such  materials  as 
aforesaid,  whether  vnrought  or  unwrought,  mixed  or  unmixed,  knowing  them 
to  have  been   purloined  or  embezzled,  every  such  person  lawfuUy  con- 

^  See  Note  1,  pa^  dOO. 
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whicli  were  afterwards  amended  by  that  of  the  17th  Oeo.  IIL  c.  56  (1777),  which 
is  now  the  ruling  statute  (held  to  apply  to  Scotland,  1st  March  1828»  BattersbyX 
and  is  therefore  here  given  at  length.    (See  Fraser,  vol.  ii.  p.  511). 

Whereas  by  an  act  made  in  the  twenty-second  year  of  the  reign  of  His 
late  Majesty  King  George  the  Second  (intituled  An  Act  for  the  more 
effectual  preventing  of  frauds  and  abuses  committed  by  persons  employed  in 
the  manufacture  of  hats,  and  in  the  woollen,  linen,  fustian,  cotton,  iron, 
leather,  fur,  hemp,  flax,  mohair,  and  silk  manufactures ;  and  for  preventing 
unlawful  combinations  of  journeymen  dyers  and  journey  men  hotpressers,  and 
of  all  persons  employed  in  the  said  several  manufactures ;  and  for  the  better 
payment  of  their  wages),  it  was  enacted,  that  if  any  person  or  persons  what- 
soever, who  should  be  hired  or  employed  to  make  any  felt  or  hat,  or  to  pre* 
pare  or  work  up  any  woollen,  linen,  fustian,  cotton,  iron,  leather,  far,  hemp, 
flax,  mohair,  or  silk  manufactures,  or  any  manufactures  made  up  of  wool, 
fur,  hemp,  flax,  cotton,  mohair,  or  silk,  or  any  of  the  said  materials  mixed 
one  with  another,  should,  from  and  after  the  24th  day  of  June  1749,  pur- 
loin, embezzle,  secrete,  sell,  pawn,  exchange,  or  otherwise  unlawfully 
dispose  of  any  of  the  materials  with  which  he,  she,  or  they  should  be 
respectively  intrusted,  whether  the  same  or  any  part  thereof  be  or  be  not 
first  wrought,  made  up,  manufactured,  or  converted  into  merchantable  wares, 
and  should  be  thereof  lawfully  convicted  in  manner  therein  mentioned, 
before  any  one  or  more  justice  or  justices  of  the  peace  of  the  county,  riding, 
division,  city,  liberty,  town,  or  place  where  such  offence  should  be  com- 
mitted, or  where  the  person  or  persons  so  charged  should  reside  or  inhabit, 
it  should  and  might  be  lawful  to  and  for  the  said  justice  or  justices,  by  war- 
rant under  his  or  their  hand  and  seal  or  hands  and  seals,  to  commit  the 
person  or  persons  so  convicted  to  the  house  of  correction,  or  other  public 
prison  of  such  county,  riding,  division,  city,  liberty,  town,  or  place,  there  to 
be  kept  to  hard  labour  for  the  space  of  fourteen  days,  and  also  to  order  the 
person  or  persons  so  convicted  to  be  once  publicly  whipped  at  the  market- 
place, or  some  other  public  place  of  the  city,  town,  or  place,  where  such 
offender  or  offenders  should  be  respectively  committed ;  and  in  case  of  a 
further  conviction,  in  manner  before  prescribed  by  the  said  act  for  or  upon 
a  second  or  other  subsequent  offence  of  the  same  kind,  it  should  and  might 
be  lawful  to  and  for  the  justice  or  justices  before  whom  such  conviction 
should  be  had,  to  commit  the  person  or  persons  so  again  offending  to  the 
house  of  correction  or  other  public  prison  as  aforesaid,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  three  months,  nor  less  than  one 
month,  and  also  to  order  the  person  or  persons  so  again  offending  to  be  pub- 
licly whipped  at  the  market-place,  or  some  other  public  place  of  the  city, 
town,  or  place,  whore  such  offender  or  offenders  should  be  respectively  com- 
mitted, twice  or  oftener,  as  to  such  justice  or  justices  should  appear  reason- 
able :  And  whereas  it  is  thought  necessary  to  vary  the  punishment  for  the 
offences  herein-before  recited ;  be  it  therefore  enacted  by  the  King's  most 
Excellent  Majesty,  etc..  That  from  and  after  the  1st  day  of  July  1777,  so 
much  of  the  said  recited  Act  as  prescribes  what  the  punishment  shall  be  in 
any  of  the  cases  before-mentioned,  or  before  whom  such  conviction  shall  be 
had,  whether  for  a  first  offence,  or  a  second  or  any  subsequent  offence,  shall 
be  repealed ;  and  instead  of  inflicting  the  punishment  so  directed,  the  jus- 
tices of  the  peace  before  whom  the  conviction  shall  be,  shall  commit  the 
person  convicted  to  the  house  of  correction,  or  other  public  prison,  there  to 
be  kept  to  hard  labour,  in  the  case  of  a  first  offence,  for  any  time  not  less 
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than  fourteen  dajs,  Dor  more  than  three  months;  and  in  the  case  of  a  second 
or  anj  subsequent  offence,  for  any  time  not  less  than  three  months,  nor  more 
than  six  months ;  and  may  likewise  for  the  first,  or  for  any  subsequent 
offence,  order  the  person  convicted  to  be  once  publicly  whipped,  if  such 
additional  punishment  shall  by  the  said  justice  or  justices  be  deemed 
proper. 

II.  Conviction  before  two  Justices. — That  no  person  or  persons  who  shall  be 
charged  with  any  offence  or  offences  against  the  said  recited  Act  of  the  22d 
year  of  the  reign  of  his  late  Majesty  King  George  the  Second,  shall  be 
liable  to  be  convicted,  unless  before  two  or  more  justices  of  the  peace  for  the 
county,  riding,  division,  city,  liberty,  town,  or  place,  where  the  offence  shall 
be  committed ;  any  thing  contained  in  the  said  recited  act  to  ^he  contrary 
hereof  notwithstanding.^ 

III.  Recital  of  a  Clause  in  first  Act. — And,  whereas,  by  the  said  Act  of 
the  22d  year  of  the  reign  of  His  late  Majesty  King  George  the  Second,  it 
was  also  enacted,  That  if  any  person  or  persons  should  buy,  receive,  accept 
or  take,  by  way  of  gifl,  pawn,  pledge,  sale,  or  exchange,  or  in  any  other 
manner  whatsoever,  of  or  from  any  person  or  persons  hired  or  employed  to 
make  any  felt  or  hat,  or  to  prepare  or  work  up  the  woollen,  linen,  fustian, 
cotton,  iron,  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures,  or  any  manu- 
factures made  up  of  wool,  fur,  hemp,  fiax,  cotton,  mohair,  or  silk,  or  of  any  of 
the  said  materials  mixed  one  with  another,  any  thrumbs  or  ends  of  yarn,  or 
any  other  materials  of  wool,  fur,  hemp,  fiax,  cotton,  or  iron,  or  any  leather, 
mohair,  or  silk,  whether  the  same  or  any  part  thereof  be  or  be  not  first 
wrought,  made  up,  or  manufactured,  knowing  the  person  or  persons  of  whom 
he,  she,  or  they  so  buy,  receive,  accept,  or  take  the  said  materials  to  be  so 
hired  or  employed  as  aforesaid,  and  not  having  first  obtained  the  consent  of 
the  person  or  persons  so  hiring  or  employing  him,  her,  or  them,  who  should 
offer  to  sell,  pawn,  pledge,  exchange,  or  otherwise  dispose  of  the  said  mate- 
rials ;  or  should  buy,  receive,  accept,  or  take,  in  any  manner  whatsoever, 
of  or  from  any  other  person  or  persons  whomsoever,  any  of  the  said  mate- 
rials, whether  the  same  be  or  be  not  first  wrought,  made  up,  or  manufac- 
tured, knowing  the  same  to  be  so  purloined  or  embezzled ;  then  and  in  every 
such  case,  the  person  or  persons  so  buying,  receiving,  accepting,  or  taking 
any  such  materials,  being  thereof  lawfully  convicted,  in  manner  before  pre- 
scribed by  the  said  act,  for  the  conviction  of  persons  purloining  or  embezzling 
the  said  materials,  should,  for  the  first  offence,  forfeit  the  sum  of  twenty 
pounds ;  and  in  case  the  said  forfeiture  should  not  be  immediately  paid,  the 
justice  or  justices  before  whom  such  conviction  should  be  had,  should  com- 
mit the  party  or  parties  so  convicted  to  the  house  of  correction,  or  other 
public  prison,  as  aforesaid,  there  to  be  kept  to  hard  labour  for  the  space  of/our- 
teen  days,  unless  the  said  forfeiture  should  be  sooner  paid  ;  and  if  within  two 
days  before  the  expiration  of  the  said /ot/r/€^n  days  the  said  forfeiture  should  not 
be  paid,  the  said  justice  or  justices  is  and  are  hereby  empowered  and  required 
to  order  the  person  or  persons  so  convicted  to  be  publicly  whipped  at  the 
market-place,  or  some  other  public  place  of  the  city,  town,  or  place,  where 
such  offender  or  offenders  should  be  respectively  committed,  once  or  oftener, 
as  to  such  justice  or  justices  should  appear  reasonable ;  and  in  case  of  a 
further  conviction  for  or  upon  a  second  or  any  other  subsequent  offence  of 

<  One  justice  was  sufficient  to  convict  under  the  prior  statute,  and  one  may  still  issue  his 
warrant  to  apprehend  the  accused  party,  s.  19.  No  master  hatter  can  act  as  justice  in  the 
case  of  one  in  that  trade ;  17  Geo.  IlL  o.  85,  c.  6. 
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shall  wiUullj  neglect  or  refuse  the  performance  thereof  for  eight  days  suc- 
cessively ;  or  having  taken  in  any  materials,  whether  mixed  or  unmixed, 
for  manufacture,  from  one  master,  or  two  or  more  masters  being  copartners, 
shall  afterwards  take  in  any  materials,  whether  mixed  or  unmixed,  for 
manufacture,  from  any  other  master  or  masters  ;  or  shall  procure  or  permit 
himself  or  herself  to  be  employed  or  retained  in  any  other  occupation  or 
employment  whatsoever,  sooner  than  eight  days  before  the  completion  of 
the  work  tirst  taken  ;  then  in  every  such  case  such  person,  being  thereof 
lawfully  convicted  by  the  oath,  or  (being  of  the  people  called  Quakers) 
affirmation,  of  one  or  more  credible  witness  or  witnesses,  before  two  or  more 
justices  of  the  peace  of  the  county,  riding,  division,  city,  liberty,  town,  or 
place  where  the  offence  or  offences  shall  be  committed,  shall  be  sent  to  the 
house  of  correction  or  other  public  prison,  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  three  months  nor  less  than  one  month.^ 

IX.  Persons  receicing  materials  in  a  fictitious  name,  etc, — And  whereas  it 
frequently  happens  that  persons  receive  the  said  materials  in  fictitious  names, 
in  order  to  be  manufactured  ;  and  that  persons  receive  such  materials  in 
their  own  names,  in  order  to  be  manufactured  by  themselves,  and  after* 
wards  deliver  the  same  to  others  to  be  manufactured,  without  the  know- 
ledge or  consent  of  the  owners  thereof;  and  that  carriers  or  other  persons 
employed  to  deliver  materials  to  workmen  to  be  prepared  or  manufactured, 
do  designedly  deliver  such  materials  to  other  persons  than  those  intended 
by  the  owner  of  such  materials ;  be  it  therefore  further  enacted  by  the 
authority  aforesaid.  That  from  and  aflcr  the  said  Ist  day  of  July  1777,  if 
any  person  shall  receive  any  of  the  aforesaid  materials  in  a  fictitious  name 
in  order  to  be  manufactured,  or  if  any  person  shall  receive  in  his  or  her  own 
name  any  of  the  said  materials,  in  order  to  be  manufactured  by  himself  or 
herself,  and  afterwards  deliver  the  same  or  any  part  thereof  to  any  other 
person  to  bo  manufactured  (without  the  consent  of  the  owner  thereof^ ;  er  if 
any  carrier  or  other  person  employed  to  deliver  any  such  materials  to  any 
workman,  to  be  prepared  or  wrought  up,  shall  designedly  deliver  the  same 
to  any  other  person  than  the  person  to  whom  such  materials  were  ordered 
or  intended  to  be  delivered  by  the  owner  thereof;  all  and  every  person  and 
persons  offending  in  any  of  the  cases  aforesaid,  shall  for  every  such  offence 
be  liable  to  prosecution  in  the  same  manner,  and  to  the  same  punishment* 
as  is  by  this  act  directed  in  respect  to  persons  taking  in  any  of  the  said 
materials  in  order  to  work  up,  and  afterwards  wilfully  neglecting  or  refusing 
the  performance  of  their  work  for  the  space  of  time  aforesaid. 

X.  Search  Wan'ant. — ^And  whereas  it  frequently  happens,  that  materials 
used  in  the  manufacture  before  mentioned  are  found,  or  knovm  to  be  con- 
cealed, in  the  possession  of  persons  who  have  received  the  same,  knowing 
them  to  be  purloined  or  embezzled,  or  of  persons  known  not  to  be  entitled 
to  dispose  of  the  same :  And  whereas  the  discovery  and  conviction  of  the 
purloiners  and  embezzlers,  buyers  and  receivers  of  such  materials,  is  full  of 

1  A  conrictioQ  against  a  weayer,  under  this  section,  for  refusing  to  work  under  a  Jffltm 
monthi  engagement^  was  quashed,  as  the  Statute  (17  Geo.  III.)  was  held  applicable  oqTj  to 
materials  actually  delivered  to  a  weaver  for  the  purpose  of  being  wrought  up,  and  not  to  com- 
pel him  to  implement  a  time  engagement,  to  whicti  tlie  4  Geo.  IV.  c.  34  apphed.  Another  ob- 
jection was  that  the  engagemeut  being  for  upwards  of  a  year  could  not  be  proved  by  witnesses; 
13th  March  1837,  Kennedy,  1  Swin.  474.  But  on  the  other  hand,  a  weaver  who  had  en- 
gaged to  work  a  web  at  so  much  a  yard,  without  reference  to  time,  was  found  not  subject  to 
the  Act  4  Geo.  IV.  c.  34 ;  17th  Feb.  1844,  M'Vey,  2  Broun,  102.  A  conviction  under  this 
section  was  set  aside  where  the  defence  was  sought  to  be  proved  by  the  oath  of  the  oom- 
plainer ;  6th  Dec.  1863»  Cameron,  1  Irvine,  318. 
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difficulty,  from  the  close  and  clandestine  manner  in  which  the  ofience  is 
committed ;  and  there  is  still  greater  difficulty  in  proving  whose  property 
such  materials  are  ;  and  it  would  tend  to  the  discouragement  and  suppression 
of  such  offences,  if  the  discovery  and  conviction  of  such  offenders  were  ren- 
dered more  easy :  And  whereas  by  the  said  recited  act  of  the  twenty-second 
year  of  His  late  Majesty  King  George  the  Second,  justices  of  the  peace, 
after  conviction  of  any  offender  for  purloining  or  embezzling  the  said  ma- 
terials,  or  for  buying  or  receiving  the  same,  are  authorized  to  grant  warrants 
for  searching  the  houses  and  other  places  of  the  persons  so  convicted,  but  no 
such  authority  is  given  before  conviction,  nor  in  any  other  house  or  place, 
except  such  as  belongs  to  a  person  convicted ;  be  it  therefore  further  enacted. 
That  it  shall  and  may  be  lawful  for  any  two  justices  of  the  peace  of  any 
county,  riding,  division,  city,  liberty,  town,  or  place,  upon  complaint  made 
to  them  upon  oath,  by  any  one  credible  person,  or  (being  of  the  people 
called  Quakers)  upon  solemn  affirmation,  that  there  is  cause  to  suspect  that 
any  such  purloined  or  embezzled  materials,  whether  mixed  or  unmixed, 
wrought  or  unwrought,^  are  concealed  in  any  dwelling-house,  out-house, 
yard,  garden,  or  other  place  or  places,  by  virtue  of  a  warrant  under  their 
hands  and  seals,  to  cause  every  such  dwelling-house,  out-house,  yard,  gar- 

^  It  is  not  necessary  that  the  complaint  or  oath  specify  the  particulars  of  the  materials  which 
are  sought  for ;  but  the  conviction  proceeding  on  the  materials  found  and  produced,  must  state 
the  particular  articles,  And  that  they  were  materials  suspected  to  be  purloined  or  embezzled:  and 
the  place  of  the  offence  must  be  therein  specially  set  forth,  as  required  by  the  form  of  conviction 
given  in  the  act.  Per  Lord  Meadowbank — "This  is  a  rigid  penal  statute^and  we  are  required  by 
law  to  give  it  a  strict  interpretation  ;  and  where  a  statute  gives  a  form,  as  is  here  done  for  con- 
victions, that  form  must  be  observed  ;**  6th  Dec.  1841|  M'Innemey,  2  Swinton,  590.  It  is  suf- 
ficient that  the  complaint  set  forth  that  the  articles  are  concealed,  or  to  he  founds  within  the 
house  of  the  accused,  heedMf^  possession  is  the  essence  of  the  crime  under  the  tenth  section.  Per 
Lord  M^Kenzie — "  I  am  not  certain  that  the  statute  requires  any  concealment  different  from 
that  possession  on  which  rest  convictions  for  reset  of  theft.  It  is  sufficient  to  bring  the  party 
complained  against  under  the  requirements  of  the  statute,  if  the  goods  are  found  in  his  pos- 
session. The  provision  as  to  goods  concealed  is  made  with  the  view  to  the  search  warrant,  to 
be  obtained  if  necessary;"  llth  June  1838,  IVPKenzie,  2  Swinton,  152.  A  conviction  was 
quashed  on  the  ground  of  want  of  specification  of  the  locus  delicti.  Per  Lord  Moncreifl* — ^  The 
specification  of  the  place  is  even  more  necessary  than  that  of  the  time  of  committing  the  crime, 
for  unless  it  was  committed  within  the  county  there  was  no  jurisdiction  ;**  llth  July  1836, 
Yeaman,  1  Swinton,  247.  There  is  a  difference  between  the  materials  sought  for  unaer  the 
tenth  section,  and  those  made  the  subject  of  the  sixth.  Under  the  sixth,  a  conviction  appears 
competent,  though  the  materials  have  been  wrought  into  a  completed  article ;  but  not  so  under 
the  tenth,  where  the  materials  must  be  obtained  in  their  originid  state.  Where  iron  rods  had 
been  stolen,  and  a  chain-cable  made  from  these  rods,  was  seized,  the  tenth  section  was  held  not 
to  apply.  Per  Lord  Cockburn — *'  I  cannot  apply  the  word  material  to  the  body  of  a  com- 
pletely finished  article.  If  the  interpretation  of  the  statute  contended  for  by  the  respondent 
be  correct,  he  might  have  gone  into  another  shop  in  search  of  moleskins  and  seized  a  hat.  It 
appears  to  me  that  the  moment  the  material  becomes  a  completed  article,  the  obligation  to 
account  for  the  material  ceases.**'  Lord  M^Kenzie  dissented — **'  The  statute  provides  that,  if 
a  party  does  not  account,  to  the  satisfaction  of  the  justices,  for  the  manner  in  which  he  came 
by  the  articles,  he  shall  be  held  guilty  of  a  misdemeanour.  The  advocator  gave  afi  account^ 
w^ith  which  the  justices  were  not  satisfied.  If  I  thought  they  ought  to  have  been  so,  I  would 
have  reversed  their  judgment.  But  as  this  is  not  the  case,  I  am  of  opinion  that  it  should  be 
sustained."  Lord  Medwyn  concurred  in  this  opinion.  Lord  Justice- Clerk,  with  whom  the 
majority  concurred,  held  that  the  accused  '*  had  given  as  satisfactory  account  of  the  matter  as 
could  have  been  expected  from  the  most  respectable  dealer ;"  4th  Dec.  1839,  Gillies,  2  Swin. 
454.  A  similar  decision  was  given  in  the  case,  6th  Dec.  1841,  Duff,  2  Swin.  615,  where  the 
principal  articles  seized  were  mafmjactured  goods  ;  and  the  conviction  was  held  not  good  as 
to  ^^  two  hanks  of  worsted  yam,  because  if  the  conviction  was  not  sustainable  as  to  the  prin- 
cipal articles  referred  to,  it  cannot  be  divided,  so  as  to  hold  a  part  good."  Per  Lord  Mon* 
creiff — ^  I  think  the  conviction  is  bad,  because  it  does  not  specify  that  the  offence  of  the  party 
was  having  in  his  possession  materials  of  manufacture  suspected  to  be  purloined  or  emhezsled** 
An  action  of  damages  was  sustained,  without  an  averment  of  malice,  for  the  improper  use  of 
a  warrant,  under  the  tenth  section,  to  search  for  manufactured  goods,  though  not  followed  by 
a  conviction.     Per  Lord  Justice-Clerk — ^  As  the  statute  does  not  authorise  any  search  for 

foods  at  all,  but  only  for  materials,  there  can  be  no  doubt  that  the  warrant  is  illegal  ;"  16th 
^eb.  1849,  Bamett.    (Court  of  Session). 

U 
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den,  or  place,  to  be  searched  in  the  daj-time ;  and  if  any  such  materials^ 
suspected  to  be  purloined  or  embezzled,  shall  be  found  therein,  to  cause  the 
same,  and  the  person  or  persons  in  whose  house,  out-house,  yard,  garden, 
or  other  place,  the  same  shall  be  found,  to  be  brought  before  any  two  jus- 
tices of  the  peace  for  the  same  county,  riding,  division,  city,  liberty,  town, 
or  place  ;  and  if  the  said  person  or  persons  shall  not  give  an  account  to  the 
satisfaction  of  such  justices,  how  he,  she,  or  they  came  by  the  same,  then 
the  said  person  or  persons  so  offending  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanour,  and  shall  be  punished  in  manner  hereinafter  mentioned, 
although  no  proof  shall  be  given  to  wliom  such  materials  belong.^ 

XI.  Officers  rnay  appreliend  suspected  Persons. — And  be  it  further  enacted, 
That  every  peace-officer,  constable,  headborough,  or  tithing-man,  in  every 
county,  city,  town  corporate,  or  other  place,  where  there  shall  be  officers, 
and  every  beadle  within  his  ward,  parish,  or  district,  and  every  watchman, 
during  such  time  only  as  he  is  on  his  duty,  shall  and  may  apprehend,  or 
cause  to  be  apprehended,  all  and  every  person  or  persons  who  may  reason- 
ably be  suspected  of  having  or  carrying,  or  any  ways  conveying,  at  any 
time  afler  sunsetting  and  before  sunrising,  any  of  such  materials,  suspected 
to  be  purloined  or  embezzled,  and  the  same,  together  with  such  person  or 
persons,  as  soon  as  conveniently  may  be,  convey  or  carry  before  any  two 
justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town  or 
place  within  which  the  suspected  person  or  persons  shall  be  apprehended ; 
and  if  the  person  or  persons  so  apprehended  in  conveying  any  such  mate- 
rials shall  not  produce  the  party  or  parties  duly  entitled  to  dispose  thereof^ 
from  whom  he,  she,  or  they  bought  or  received  the  same,  or  some  other  cre- 
dible witness,  to  testify  upon  oath,  or  (being  of  the  people  called  Quakers) 
upon  solemn  affirmation,  to  the  sale  or  delivery  of  the  said  matenals  (which 
oath  or  affirmation  respectively  such  justices  are  hereby  empowered  to  ad- 
minister), or  shall  not  give  an  account,  to  the  satisfaction  of  such  justices, 
how  he,  she,  or  they  came  by  the  same,  then  the  said  person  or  persons  so 
apprehended  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanour,  and 
be  punished  in  manner  hereinafter  mentioned,  although  no  proof  shall  be 
given  to  whom  such  materials  belong. 

XII.  Procedure, — Provided  always,  and  be  it  further  enacted.  That  in 
either  of  the  two  cases  last  before  mentioned,  when  any  person  or  persons, 
who  shall  be  brought  before  any  two  justices  of  the  peace,  shall  request  of 
such  justices  to  appoint  a  reasonable  time  to  produce  the  person  or  persons 
duly  entitled  to  sell  or  dispose  of  the  same,  of  or  from  whom  he,  she,  or 
they  bought  or  received  the  same,  or  some  one  or  more  credible  witness  or 
witnesses  to  prove  the  sale  or  delivery  thereof,  then  and  in  such  case  it  shall 
and  may  be  lawful  for  the  said  justices,  and  they  are  hereby  authorized  and 
required  to  appoint  such  reasonable  time  as  aforesaid,  and  to  issue  out  a 
summons  to  the  constable  or  other  peace-officer  of  the  parish  or  place  where 
such  person  or  persons,  or  such  witness  or  witnesses  shall  respectively  reside, 
requiring  him,  her,  or  them,  to  appear  before  two  or  more  justices,  at  such 
time  and  place  as  shall  bo  so  appointed  by  such  justices,  in  order  to  be 
examined  and  give  evidence  on  oath,  or  (being  of  the  people  called  Quakers) 
solemn  affirmation,  of  the  several  matters  aforesaid  ;  but  such  person  or  per-' 
sons,  at  the  time  of  making  such  request,  shall  enter  into  a  recognisance, 

1  The  proof  under  this  tenth  section  is  on  the  accused  party,  diiferinf?  from  the  sixth  ;  but 
the  materials  must  be  found  and  produced.  See  argument  in  case  of  M*Innemey  supra,  8ee 
also  the  history  of  the  legislative  measures  bearing  on  this  matter,  contained  in  the  opinions 
of  the  judges  in  the  case  (1st  March  1B28,  Battersby),  finding  that  the  act  applied  to  SootUnd. 
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with  or  without  surety  or  sureties,  as  such  justices  shall  think  proper,  for 
his,  her,  or^ their  appearance  before  them  at  the  time  so  to  be  set,  or  for  want 
of  such  recognisance  as  aforesaid,  shall  be  committed  until  the  time  that  shall 
be  set  or  appointed  by  the  said  justices  for  the  appearance  of  such  party  or 
parties,  witness  or  witnesses ;  and  if  at  such  appointed  time  such  person  or 
persons  shall  be  convicted  of  any  of  the  offences  aforesaid,  then  and  in  such 
case,  he,  she,  or  they  shall  suffer  such  punishment  as  is  hereinbefore  directed 
to  be  inflicted  on  persons  guilty  of  such  offences. 

XIII.  Materials  found  to  be  Deposited, — And  be  it  further  enacted.  That 
where  any  person  or  persons  shall  be  convicted  of  a  misdemeanour  in  either 
of  the  two  cases  last  before  mentioned,  it  shall  and  may  be  lawful  for  the 
justices  before  whom  the  conviction  shall  be,  to  cause  the  said  materials  so 
found  or  seized  as  aforesaid  to  be  deposited  in  the  hands  of  the  churchwar- 
dens or  overseers  of  the  poor  of  the  place  where  such  materials  shall  be  found 
or  seized,  or  in  any  other  convenient  place,  for  any  time  not  exceeding  thirty 
days  ;  and,  in  the  meantime,  to  order  the  said  churchwardens  and  overseers 
of  the  poor,  or  one  of  them,  to  insert  an  advertisement  in  some  one  or  more' 
of  the  public  newspapers  usually  published  or  circulated  in  or  near  such 
place,  or  otherwise  to  cause  notice  to  be  given  by  some  public  crier,  and  by 
fixing  on  the  church  or  chapel  door  notice  describing  such  materials,  and 
where  the  same  are  so  deposited,  to  the  end  that  persons  having  lost  such 
materials,  or  any  reputable  person  or  persons  in  their  behalf,  may  come  and, 
claim  the  same  ;  and  in  case  any  person  or  persons  can  prove  his,  her,  or 
their  property  in  the  said  materials  upon  oath,  or  (being  of  the  people  called 
Quakers)  upon  his,  her,  or  their  solemn  affirmation,  to  the  satisfaction  of  any 
two  justices  of  the  peace  for  such  county,  riding,  division,  city,  liberty,  town, 
or  place,  then  such  justices  shall  order  restitution  of  such  materials  to  the 
owner  or  owners  thereof,  after  paying  the  reasonable  charges  of  removing, 
depositing,  and  giving  public  notice  of  the  same ;  but  if  before  the  end  of 
the  said  thirty  days  no  person  or  persons  shall  come  and  prove  his,  her,  or  their 
property  in  such  materials,  nor  any  reputable  person  or  persons  on  his,  her, 
or  their  behalf,  then  the  said  justices  shall  order  and  direct  the  same  to  be 
sold  for  the  best  price  that  can  reasonably  be  had,  and  after  deducting  such 
charges  as  aforesaid,  together  with  the  charges  of  sale,  one  moiety  of  the 
money  arising  from  such  sale  shall  be  given  to  the  person  or  persons,  or 
either  of  them,  who  shall  apprehend  or  prosecute  the  offender  or  offenders 
guilty  of  either  of  the  misdemeanours  aforesaid,  as  the  said  justices  shall  ap- 
point ;  and  the  other  moiety  thereof  either  to  and  amongst  the  poor  of  the 
parish,  town,  or  place,  where  the  conviction  shall  be,  or  to  such  public 
charity  or  charities  as  the  justices  convicting  shall  appoint. 

XIV.  Penalty  on  Persons  having  possession  of  Materials  suspected  to  be  pur* 
loined, — ^That  every  person  deemed  and  adjudged  guilty  of  a  misdemeanour, 
in  having  in  his  or  her  possession  any  materials  suspected  to  be  purloined 
or  embezzled,  and  not  producing  the  party  or  parties  being  duly  entitled  to 
dispose  of  the  same,  of  whom  he  or  she  bought  or  received  the  same,  nor 
giving  a  satisfactory  account  how  he  or  she  came  by  the  same  ;  or  of  a  mis- 
demeanour in  having,  carrying,  or  conveying  of  the  said  materials  suspected 
to  be  purloined  or  embezzled,  and  not  producing  the  party  or  parties  b^ing 
duly  entitled  to  dispose  of  the  same,  of  whom  he  or  she  bought  or  received 
the  same,  nor  any  credible  witness  to  testify  upon  oath,  or  (being  of  the 
people  called  Quakers)  upon  solemn  afl[irmation,  the  sale  or  delivery  thereof, 
nor  giving  a  satisfactory  account  how  he  or  she  came  by  the  same  (as  the 
case  may  be),  shall  for  every  such  demeanour  forfeit,  for  the  first  offence, 
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the  sum  of  twenty  pounds,  and  for  the  second  offence  the  sum  of  thirty 
pounds,  and  for  every  subsequent  offence  the  sum  of  forty  pounds ;  alk 
which  said  respective  forfeitures  shall  and  may  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  every  such  offender  (rendering  to  him  or  her  the 
overplus,  after  charges  of  the  said  distress  and  sale  deducted)  by  warrant 
under  the  hands  and  seals  of  the  justices  before  whom  such  offender  shall  be 
deemed  and  adjudged  guilty  ;  of  which  forfeiture  one  moiety  shall  be  paid 
to  the  informer,  and  the  other  moiety  thereof  to  and  amongst  the  poor  of  the 
parish,  town,  or  place  where  such  conviction  shall  be,  or  to  such  public 
charity  or  charities  as  the  justices  convicting  shall  appoint ;  and  if  no  suffi- 
cient distress  shall  be  found  whereon  to  levy  the  said  respective  forfeitures, 
then  the  said  justices  shall  and  may  commit  every  such  offender,  so  respec- 
tively deemed  and  adjudged  guilty  as  aforesaid,  to  the  common  gaol,  or  other 
prison  or  house  of  correction  within  his  or  their  jurisdiction,  'without  bail  or 
mainprize,  for  the  space  of  one  month  for  the  first  offence,  and  for  the  second 
offence  for  the  space  of  two  months,  and  for  every  subsequent  offence  for  the 
space  of  six  months.^ 

XV.  Owners  viay  enter  Shops  to  inspect  Materials, — And  whereas  it 
sometimes  happens,  by  occasion  of  the  very  long  detention  of  such  ma- 
terials as  aforesaid,  delivered  out  to  journeymen  or  other  persons  em- 
ployed to  work  up  the  same,  it  cannot  be  known  to  the  master  or  owners  of 
such  materials,  whether  the  same  may  have  been  purloined  or  embezzled, 
or  whether  the  same  materials  are  wholly  or  in  part  wrought  or  begun  to  be 
wrought,  or  in  what  state  or  condition  such  materials  may  be :  For  remedy 
whereof,  be  it  further  enacted,  That  from  and  afler  the  said  1st  day  of  July 
1777,  it  shall  be  lawful  for  the  owner  or  owners  of  any  such  materials  from 
time  to  time,  as  occasion  shall  require,  to  demand  entrance,  and  enter  at  all 
seasonable  hours  in  the  day-time,  into  the  shops  or  outhouses  of  any  person 
or  persons  employed  by  him  or  them  to  work  up  any  of  the  said  materials, 
or  other  place  or  places  where  the  work  shall  be  carried  on,  and  there  to 
inspect  the  state  and  condition  of  such  materials ;  and  in  case  of  refusal  by 
any  such  person  or  persons  so  employed  to  permit  such  entrance  or  inspec- 
tion, he,  she,  or  they  so  refusing  shall  forfeit  and  pay  such  sum  of  money, 
not  exceeding  forty  shillings,  nor  less  than  ten  shillings,  as  the  justices  before 
whom  he,  she,  or  they  shall  be  convicted  shall  think  proper,  to  be  recovered 
and  applied  in  the  same  manner  as  is  by  this  act  directed  for  the  misde- 
meanour of  being  in  the  possession  of  any  such  materials,  without  being 
able  to  account  satisfactorily  for  such  possession. 

XVI.  Penalties  appUmhle  to  Tools,  etc, — And  whereas  the  said  recited 
act  of  the  twenty-second  year  of  the  reign  of  His  late  Majesty  Ejng 
George  the  Second  contains  no  provision  for  the  protection  and  recovery  of 
the  tools  and  implements  with  which  any  person  or  persons  employed  in 
preparing,  working  up,  or  manufacturing  such  materials  as  aforesaid, 
shall  be  entrusted  for  that  purpose ;  nor  any  provision  in  respect  to  the 
drugs  and  ingredients  used  in  dyeing,  prepai*ing,  or  manufacturing  such  of 

1  An  attempt  to  levy  from  floods  would  appear  to  be  necessary  before  warrant  to  commit; 
this  pbjection  was  taken  in  22d  Jan.  1840,  Malonie,  2  Swin.  485;  12th  March  1842,  Skinner, 
1  Broun,  67.  See  opinions  as  to  the  application  of  English  forms  by  the  consulted  judges — 
"  Though  the  forms  of  English  law,  and  its  phraseology,  are  iu  general  adopted,  we  are  called 
upon  and  bound  to  carry  the  laws  into  execution  by  means  of  our  own  forms  ;**  let  Bfardi 
1828,  Battersby  (in  Court  of  Session).  But  see  20th  Feb.  1811,  Forgan^s.  App.  to  Pac.  ColL, 
where  it  was  found  to  be  no  deforcement  in  resisting  a  poinding  where  distress  was  the  remedy 
directed  b^  the  statute  under  which  the  warrant  had  been  granted.  The  general  statate  re- 
gulating distress  is  27  Geo.  II.  c.  20.    See  Distress, 
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the  said  materials  as  are  usually  dyed,  prepared,  or  manufactured ;  be  it 
therefore  enacted,  That  from  and  after  the  said  Ist  day  of  July  1777, 
every  penalty  or  punishment  directed  by,  or  other  provision  contained 
in  the  said  recited  act  in  respect  to  the  said  materials,  so  far  as  the 
said  recited  act  is  not  varied  by  this  act ;  and  all  the  provisions  in  this 
act  contained  in  respect  to  the  said  materials,  shall  extend  and  be  appli- 
cable to  any  tool  or  tools,  and  implement  or  implements,  with  which  any 
person  or  persons  shall  be  entrusted  for  making,  working  up,  or  manu- 
facturing the  said  materials,  and  also  to  any  drug  or  drugs,  ingredient 
or  ingredients,  with  which  any  person  or  persons  shall  be  entrusted  for  the 
purpose  of  dyeing,  preparing,  or  manufacturing  such  of  the  aforesaid  mate* 
rials  as  are  usually  dyed,  prepared,  or  manufactured,  in  the  same  manner  as 
if  the  said  tools  and  implements,  drugs  and  ingredients,  were  particularly  men- 
tioned both  in  the  said  recited  act  and  in  the  preceding  provisions  of  this  act. 

XVII.  Journeyman  Dyer^  etc, — And  whereas  journeymen  dyers,  servants, 
and  apprentices,  frequently  abuse  the  trust  reposed  in  them,  by  dyeing 
goods  for  their  own  profit  without  the  consent  of  their  masters ;  be  it 
therefore  enacted,  That  from  and  after  the  said  Ist  day  of  July  1777,  if 
any  person  hired,  retained,  or  employed  as  a  journeyman  dyer,  or  as  a 
servant  or  apprentice,  in  the  dyeing  of  any  felt  or  hat,  or  any  woollen, 
linen,  fustian,  cotton,  leather,  fur,  flax,  mohair,  or  silk  materials,  whether 
the  same  shall  be  wrought  or  unwrought,  or  shall  be  mixed  or  unmixed 
with  other  of  the  said  materials,  shall  without  the  consent  of  the  master, 
person  or  persons  by  whom  such  journeyman,  servant,  or  apprentice  shall 
be  hired,  retained,  or  employed,  wilfully  dye  any  of  the  said  materials, 
whether  wrought  or  unwrought,  or  mixed  or  unmixed  with  other  of  the 
said  materials,  or,  without  such  consent,  shall  wilfully  receive  any  such 
materials  as  aforesaid,  for  the  purpose  of  dyeing  the  same,  whether  the  same 
shall  be  dyed  or  prepared  for  dyeing,  he  or  she  so  guilty  of  either  of  the  said 
offences  shall,  for  the  first  offence,  forfeit  the  sum  of  ten  shillings  ;  and  for 
the  second  offence,  the  sum  of  twenty  shillings ;  and  for  every  subsequent 
offence,  the  sum  of  forty  shillings  ;  or  if  any  person  shall  procure  any  such 
materials  as  aforesaid  to  be  dyed  by  any  person  so  hired,  retained,  or 
employed  as  a  journeyman,  servant,  or  apprentice,  without  the  consent  of 
his  or  her  master  or  employer,  or  shall  -offer  any  such  materials  to  any 
such  journeyman,  servant,  or  apprentice,  for  the  purpose  aforesaid,  he  or 
she  so  offending,  being  thereof  lawfully  convicted  by  the  oath,  or  (being 
of  the  people  called  Quakers)  affirmation,  of  one  or  more  credible  witness 
or  witnesses,  before  two  or  more  justices  of  the  peace  for  the  county, 
riding,  division,  city,  liberty,  town,  or  place,  where  the  offence  shall  be 
committed,  shall,  for  the  first  offence,  forfeit  the  sum  of  five  shillings ;  and 
for  the  second  offence,  the  sum  of  twenty  shillings ;  and  for  every  subsequent 
offence,  the  sum  of  four  pounds ;  and  each  of  the  said  penalties  shall  be 
paid  to  the  informer  or  informers  ;  and  in  case  of  non-payment  on  convic- 
tion, the  person  so  convicted  shall  be  committed  by  the  justices  before  whom 
the  conviction  shall  be,  to  the  common  gaol  or  house  of  correction,  to 
remain  for  any  time  not  exceeding  one  month,  as^  such  justices  shall  order 
and  direct. 

XVIII.  Inhahjitanta  of  Paruh  competent  Witnesses. — Now  made  general 
bt/S  and  4:  Vict.  c.  26  (1840),  found  to  apply  to  Scotland;  20th  July  1850, 
Parish  of  Strathmiglo  ;  but  objection  altogether  removed  by  the  Evidence  Act,  16 
Vict.  c.  20  (1853). 

XIX.  Warrant  for  apprehending  Ofender.t^Th&i  it  shall  and  may  be  lawful 
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to  and  for  any  one  justice  of  the  peace  of  any  county,  riding,  division,  city, 
liberty,  town,  or  place,  and  be  is  bereby  required,  upon  complaint  to  him 
made  upon  oath,  or  (if  the  person  complaining  be  of  the  people  called 
Quakers)  solemn  affirmation,  of  any  offence  committed  against  this  act 
within  the  same  county,  riding,  division,  city,  liberty,  town  or  place,  to 
issue  his  warrant  for  apprehending  and  bringing  before  any  two  or  more 
justices  of  the  peace  of  the  same  county,  riding,  division,  city,  liberty,  town, 
or  place,  the  person  or  persons  charged  with  such  offence ;  and  the  justices 
before  whom  such  person  or  persons  shall  be  brought  are  hereby  authorized 
and  required  to  hear  and  determine  the  matter  of  such  complaint,  and  to 
proceed  to  judgment  and  conviction  thereupon. 

XX.  Appeal. — And  whereas  the  said  Act  of  the  22d  year  of  the  reign  of 
his  lute  Majesty  King  George  the  Second,  only  gives  an  appeal  from  an 
order  of  any  justice  or  justices  of  the  peace  to  the  general  or  general  quarter^ 
sessions  of  the  peace,  where  an  order  is  made  by  any  justice  or  justices  of 
tlie  peace,  in  the  case  of  the  buyer  or  receiver  of  such  purloined  or  em- 
bezzled materials  as  aforesaid,  and  in  respect  to  the  sale  or  disposal  of 
such  materials  found  on  searching  by  warrant  after  any  conviction  for  pur- 
loining or  embezzling,  or  for  receiving  or  buying  such  purloined  or  em- 
bezzled materials :   And  whereas  it  is  thought  more  proper  to  give  a  right 
of  appealing  in  the  case  of  other  orders  of  any  justice  or  justices  of  the 
peace,  to  be  made  by  force  of  an  act  made  in  the  12th  year  of  the  reign  of 
his  late  >Lijesty  King  George  the  First  (intituled  ^'  An  Act  to  prevent  un- 
lawful combinations  of  workmen  employed  in  the  woollen  manufactures,  and 
for  better  payment  of  their  wages"),  and  of  the  said  act,  and  also  in  the  case 
of  all  orders  to  be  made  by  any  justices  of  the  peace  under  this  act ;  be  it 
therefore  further  enacted.  That  if  any  person  shall  think  himself  or  herself 
aggrieved  by  the  order  or  judgment  of  any  two  justices  before  whom  he  or 
she  shall  have  been  convicted  of  any  of  the  offences  in  the  said  acts  of  the 
12th  year  of  the  reign  of  King  George  the  First,  and  the  22d  year  of 
the  reign  of  King  George  the  Second,  or  in  this   act,  such  person  may 
appeal,  and  the  said  justices  are  hereby  required  to  make  known  to  such 
person,  at  the  time  of  such  conviction,  his  or  her  right  to  appeal  to  the 
next  general  or  general  quarter-sessions  of  the  peace  to  be  holden  for  the 
county,  riding,  division,  city,  liberty,  town,  or  place  where  such  convicti<Hi 
shall  have  been  made  (such  person  at  the  time  of  such  conviction  giving  to 
such  justices  notice  in  writing  of  his  or  her  intention  to  appeal,  and  also 
entering  into  a  recognisance  at  the  time  of  such  notice,  with  sufficient  sureties, 
conditioned  to  try  such  appeal,  and  to  abide  the  judgment  of,  and  pay  such 
costs  as  shall  be  awarded  by,  the  justices  at  such  sessions);  but  if  the  per- 
son giving  such  notice  of  appeal  shall  not,  at  the  time  of  giving  such  notice, 
enter  into  such  recognisance  as  aforesaid,  then  the  justices  to  whom  such 
notice  of  appeal  sliali  have  been  given,  shall  and  may  commit  such  person 
or  persons  to  the  house  of  correction,  or  other  public  prison  of  such  county, 
riding,  division,  city,  liberty,  town,  or  place,  there  to  remain  until  the  said 
next  general  or  general  quarter-sessions  of  the  peace  to  be  holden  in  and  for 
such  place,  unless  such  recognisance  shall  be  sooner  entered  into  ;   and  the 
sai4  justices  before  whom  such  conviction  shall  have  been  made,  or  anj 
other  two  or  more  justices  of  the  same  county,  riding,  division,  city,  liberty, 
town,  or  place,  are  hereby  empowered  and  required  to  take,  and  the  justices 
at  such  sessions  are  hereby  authorized  and  required,  upon  due  proof  made 
of  such  notice  of  appeal,  either  by  the  acknowledgment  of  the  justices  to 
whom  the  same  shall  have  bew  given,  or  otherwise,  to  hear  and  detemune 
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the  matter  of  the  said  appeal,  and  to  award  such  costs  as  to  them  shall 
appear  just  and  reasonable,  to  be  paid  by  either  party;  and  if,  upon  the 
hearing  of  such  appeal,  the  judgment  of  the  justices  before  whom  the  appel- 
lant shall  have  been  convicted  shall  be  affirmed,  such  appellant  shall,  within 
forty-eight  hours  next  afler  the  same  shall  be  so  affirmed,  suffer  such  cor- 
poral punishment  as  shall  have  been  directed  to  be  inflicted  upon  him  or  her 
for  the  offence  whereof  he  or  she  shall  have  been  convicted,  or  shall  imme- 
diately pay  the  sum  which  he  or  she  shall  have  been  adjudged  to  forfeit, 
together  with  such  costs  as  the  justices  in  the  said  sessions  shall  award  to  be 
paid  by  him  or  her,  for  defraying  the  expenses  sustained  by  the  defendant 
or  defendants  in  such  appeal ;  or  in  default  of  making  such  payments  shall 
be  committed  to  the  common  gaol  or  house  of  correction,  in  the  same  man- 
ner, and  for  the  same  time,  to  be  computed  from  the  affirmance  of  such  con- 
viction, as  shall  be  directed  by  the  original  judgment  of  conviction,  unless 
the  person  or  persons  so  convicted  shall  have  been  imprisoned  under  the 
original  conviction,  in  which  case  the  time  for  which  such  person  or  persons 
shall  have  been  so  confined  shall  be  included  in  the  order  of  confirmation. 

XXI.  Part  of  23  Geo,  II,  c,  13,  repealed, — And  whereas  an  act  passed 
in  the  23d  year  of  the  reign  of  his  late  Majesty  King  George  the 
Second  (intituled  "  An  Act  for  the  more  effectually  punishing  of  persons 
convicted  of  seducing  artificers  in  the  manufactures  of  Great  Britain  or  Ire- 
land, out  of  the  dominions  of  the  crown  of  Great  Britain  ;  and  to  prevent 
the  exportation  of  utensils  made  use  of  in  the  woollen  and  silk  manufactures, 
from  Great  Britain  or  Ireland  into  foreign  parts  ;  and  for  the  more  easy  and 
speedy  determination  of  appeals,  allowed  in  certain  cases  by  an  act  made  in 
the  last  session  of  Parliament,  relating  to  persons  employed  in  the  several 
manufactures  therein  mentioned),^  prescribes  a  form  for  conviction  of 
the  several  offences  mentioned  in  the  said  recited  act  of  the  22d  of 
George  the  Second  ;  but  such  form  is  not  adapted  to  the  said  last  mentioned 
act  as  altered  by  this  act ;  and  it  may  be  useful  to  have  one  general  form 
for  the  said  recited  act  of  the  22d  of  George  the  Second,  and  this  act; 
be  it  therefore  further  enacted.  That  in  respect  to  all  offences  which,  from 
and  after  the  said  1st  day  of  July  1777,  shall  be  committed  against  the 
said  recited  act  of  the  22d  of  George  the  Second,  so  much  of  the  said 
act  of  the  23d  of  George  the  Second  as  prescribes  a  form  of  convic- 
tion for  offences  against  the  said  act  of  the  22d  of  George  the  Second, 
shall  be  repealed ;  and  that  from  and  afler  the  said  1st  day  of  July 
1777,  the  justices  before  whom  any  offender  sliall  be  convicted  of  any 
offence,  either  against  the  said  act  of  the  22d  of  George  the  Second,  or  varied 
by  this  act,  or  against  this  act^  shall  cause  the  conviction  to  be  certified 
to  the  next  general  or  general  quarter-sessions  of  the  peace,  to  be  held  in 
and  for  the  county,  riding,  division,  city,  liberty,  town,  or  place  where  such 
conviction  was  made,  to  be  filled  with  the  records  of  such  sessions;  and  such 
conviction  shall  and  may  be  drawn  up  and  written  on  parchment,  and  cer- 
tified in  the  following  form  of  words,  as  far  as  the  name  of  the  person  and 
the  nature  of  the  case  will  admit  of;  (that  is  to  say), 

"  Middlesex  [or  any  other'^  Be  it  remembered,  that  on  the 

tTu>  wit!'*'  ''"'  '*'^')         ^^y  of  i'^  t^«  y^a^  of  our  Lord 

A,  B,  was  convicted  before  us 

of  His  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of 

or  for  the  riding  of  the  said  county  of  or  for  the  city, 

liberty,  town,  or  place  aforesaid,  in  the  said  county  [as  tht 
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ease  shall  be"]  of  [Here  specify  the  offence,  and  when  and  where 

the  same  was  committed,']     Given  under  our  hands  and  seals  ^  the  day  and 
year  first  above  written." 

XXII.  Proceedings  not  to  be  quashed, — That  no  order  made  touching  or 
concerning  any  of  the  matters  in  this  act  contained,  or  any  proceedings  to 
be  had  touching  the  conviction  of  any  offender  or  offenders  against  the 
said  act  of  the  22d  of  George  the  Second,  or  this  act,  shall  be  quashed 
for  want  of  form,  or  be  removed  or  removable  by  certiorari,  into  His  Ma- 
jesty's Court  of  King's  Bench ;  '  and  the  justices  before  whom  such  convic- 

'  tion  shall  l>o  had,  shall  cause  the  same,  drawn  up  in  the  form  aforesaid,  to 
be  fairly  written  upon  parchment,  and  transmitted  to  the  next  general  or 
geiferal  quarter-sessions  of  the  peace  to  be  held  for  the  county,  riding,  divi- 
sion, city,  liberty,  town,  or  place,  wherein  such  conviction  was  had,  to  be 
filed  and  kept  amongst  the  records  of  the  said  general  or  general  quarter- 
sessions  ;  and  in  case  the  person  or  persons  so  convicted  shall  app^  from 
the  judgment  of  said  justices  to  the  said  general  or  general  quarter-sessioDS, 
the  justices  on  such  general  or  general  quarter-sessions  are  hereby  required, 
upon  receiving  the  said  conviction  drawn  up  in  the  form  aforesaid,  to  pro- 
ceed to  the  hearing  and  determination  of  the  matter  of  the  said  appeal,  ac- 
cording to  the  direction  of  the  said  act,  any  law  or  usage  to  the  contrary 
notwithstanding. 

XXIII.  This  Act  not  to  repeal  former  law,  except  as  expressed, — ^That 
nothing  herein  contained  shall  extend,  or  be  construed  to  extend,  to  repeal 
any  former  law  or  laws  now  in  being,  for  the  punishment  of  any  of  the 
offences  herein  above  specified,  except  so  far  as  is  particularly  expressed  by 
this  act ;  and  no  offender  who  shall  have  been  proceeded  against  upon  or  by 
virtue  of  this  act,  for  any  of  the  offences  herein  specified,  shall  for  the  same 
offence  bo  afterwards  proceeded  against  upon  or  by  virtue  of  any  such  former 
law  or  laws. 

1  The  seals  of  the  justices  are  not  necessary  in  Scotland ;  2  Swinton,  160,  Note. 

>  A  suspension  was  held  competent  thou<rh  no  appeal  had  been  previously  taken  to  the 
quarter-sessions.  Lord  Meadowbank  was  of  opinion  that  the  22d  section  of  the  act  was  not 
applicable  to  Scotland.  But  Lord  Medwyn  expressed  a  different  opinion.  The  conWction 
was  set  aside  on  an  essential  point  of  form ;  1 1th  July  1836, Teaman,  1  Swin.  247.  Also  where 
appeal  had  been  so  taken,  the  judgment  affirmed,  and  the  penalty  paid.  Lords  Mackenzie  and 
Medwyn  dissented ;  4th  Dec.  18i^,  Gillies,  2  Swin.  454.  The  same  was  held  where  the  a{»peal 
to  the  quarter-sessions  had  been  falleti  from  ;  13th  March  1837,  Kennedy,  1  Swin.  474.  But 
a  suspension  was  reAised  where  the  appeal  was  taken,  the  conviction  affirmed,  the  penalty 
paid  on  a  distress,  and  a  delay  of  eleven  months  had  taken  place ;  12th  March  1842,  Slcinner, 
1  Broun,  67.  The  Court  of  Session  has  no  jurisdiction  under  this  act.  Per  Lord  Jostice- 
Clerk — "  This  is  a  criminal  statute  from  beginning  to  end  *,"  21st  May  1829,  Robertson.  The 
justices  have  no  power  to  award  costs.  But  in  a  suspension,  the  Court  of  Justiciary  may 
award  costs,  both  in  the  supreme  and  inferior  court,  on  setting  aside  Uie  conviction.  Cases  of 
Wilson,  Gillies,  and  Mlnnerney,  nipra  ;  and  IGth  Feb.  1849,  Barnett.  See  Cases  under  this 
Act,  voce  Criminal  Prosecution,  Nos.  24,  29,  55,  60,  62,  91,  106.  161,  168,  196. 

A  superintendent  of  police,  who  appears  as  informer  in  several  of  the  cases  above  noted, 
was  tried  for  extortion  and  oppression  on  fourteen  separate  charges.  He  pled  guilty  to  six  oi 
these,  and  received  sentence  of  nine  months'  imprittonment.  The  charges  were — institutiiiff 
or  threatening  prosecutions  against  parties  under  the  Act  17  Geo.  IIL,  and  afterwards  pii- 
vatclv  abandoning  them  on  payment  of  money.  Per  Lord  Justice-Clerk—**  The  charges  are 
of  this  description — that  the  pnnnel  taking  upon  himself  the  office  of  a  common  informer  (an 
office  which,  I  beg  to  say,  was  inconsistent  with  the  dnties  of  the  situation  which  he  held  in 
the  police),  instituted  prosecutions,  and  even  procured  convictions  against  various  per8onl^ 
whom  he  thus  induced  to  give  him  considerable  sums  of  money  in  order  to  compromise  the 
charge,  and  this  money  bo  appropriated  wholly  to  himself,  though,  if  it  had  been  imposed  faj 
a  convicting  magistrate,  one-half  of  it  would  have  gone  to  the  poor.**  Per  Lord  Meadowbnok 
— "  One  of  the  worst  features  of  the  case  is,  that  the  pannel  pretended  to  compound  cases, 
while*  he  could  not  protect  the  parties  from  other  complaints  at  the  instance  of  other  in<» 
formers ;"  22d  Jan.  1840,  Jeffrey,  2  Swinton,  479, 
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XXIV.  Act  not  to  extend  to  any  offence  committed  against  the  Act  22 
Geo.  n.  before  July  1,  1777. 

XXV.  Limitation  of  Actions. — And  be  it  further  enacted,  That  if  any  suit 
or  action  shall  be  commenced  or  prosecuted  against  any  person  or  persons, 
for  anything  done  or  to  be  done  in  pursuance  of  this  act,  every  such  suit  or 
action  shall  be  severally  brought,  laid,  and  tried  in  the  county  or  place 
where  the  fact  was  committed,  and  not  elsewhere;  and  the  defendant  or 
defendants  in  every  such  action  or  suit  shall  and  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon,  and  that  the  same  was  done  in  pursuance  of  and  by  the 
authority  of  this  act ;  and  if  it  shall  appear  to  be  so  done,  or  if  any  such 
suit  or  action  shall  be  brought  in  any  other  county  or  place  than  where  the 
fact  was  committed,  then  the  jury  shall  find  for  the  defendant  or  defendants; 
and  upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs  shall  become  non-suit, 
or  discontinue  his,  her,  or  their  action  after  the  defendant  or  defendants 
shall  have  appeared,  or  if,  upon  demurrer,  judgment  shall  be  given  against 
the  plaintiff  or  plaintiffs,  the  defendant  or  defendants  shall  and  may  recover 
treble  costs,  and  have  the  like  remedy  for  the  same  as  any  defendant  or  de- 
fendants hath  or  have  for  costs  in  other  cases  at  law.  {Double  and  treble 
costs  are  abolished  by  5  awrfiG  Vict,  c.  97,  1842). 

The  6  and  7  Vict.  c.  40  (1843).  after  reciting  the  Acts  8  and  9  Will.  III.  c.  36, 
and  several  older  statutes,  and  amongst  others  22  Geo.  II.  c.  27, 17  Geo.  IIL  c.  66, 
enacts  that  *'  so  much  of  the  said  recited  acts,  or  any  of  them,  as  relates  to  the 
woollen,  linen,  cottony  flaXy  mohair,  and  silJb  manufactures,  or  any  of  them,  or  any 
manufactures  whatsoever  made  of  wool,  cotton,  flax,  mohair,  or  silk  materials, 
whether  the  same  be  or  be  not  mixed  with  each  other,  or  with  any  other  materials, 
shall,  so  far  as  respects  the  manufactures,  trades,  occupations,  and  employments 
hereinafter  mentioned/'  shall  be  repealed.  A  new  series  of  enactments  is  given  in 
their  place.  But  the  33d  section  enacts,  **  that  nothing  in  this  act  contained  shall 
extend  to  Scotland  or  Ireland,  or  be  construed  to  extend  to  repeal  any  act  or- 
statute,  or  part  thereof,  now  in  force  and  not  repealed  by  this  act."  The  Acts  22 
Geo.  II.  c.  27,  and  17  Geo.  III.  c.  66,  exist  therefore  to  their /tiW  extent  in  Scot- 
land, but  in  England  only  so  far  as  not  repealed  by  the  6  and  7  Vict.  c.  40.  The 
Act  17  Geo.  III.  c.  66,  was  held  to  apply  to  Scotland,  on  a  consultation  of  the  whole 
judges  ;  1st  March  1828,  Battersby  v.  Caldwell  (Court  of  Session). 

In  England  it  has  been  held  essential  to  justify  an  entry  to  a  house  to  search  for 
the  embezzled  materials,  to  have  a  search-warrant,  as  authorized  by  the  10th  sec- 
tion ;  Davies  v.  Nest,  6  C.  and  P.  167.  It  is  not  sufiicient  merely  to  follow  the  form 
of  conviction  given  in  the  statute,  as  there  is  a  discretionary  punishment  as  to  some 
of  the  offences,  which  must  be  set  forth.  Rex  v.  Dempsey,  2  T.  R.  96.  It  has  been 
held  that  the  right  of  certiorari  is  taken  away  only  from  committers  of  offences 
created  by  22  Geo.  II.  c.  27,  and  not  to  those  under  the  12  Geo.  I.  c.  34,  ex- 
tended to  the  silk  and  cotton  trades  by  22  Geo.  II.  c.  27 ;  R.  v.  Rogers,  6  B.  and 
Aid.  773.  Where  an  appeal  had  been  taken  to  the  quarter-sessions  under  section 
20,  but  afterwards  fallen  from,  it  was  decided  that  the  quarter-sessions  could  not 
thereafter  take  up  the  appeal  and  award  costs.  But  the  original  conviction  might 
still  be  enforced  ;  Reg.  v.  Recorder  of  Bolton,  2  D.  and  L.  610.  In  a  case  under 
the  17  Geo.  III.  c.  66,  it  was  held,  1st,  That  the  offence  under  the  10th  section,  is 
the  accused  not  giving,  when  brought  before  the  magistrates,  a  satisfactory  expla- 
nation of  how  he  came  to  be  possessed  of  the  materials  suspected  to  be  purloinea  or 
stolen.^  2d,  The  application  of  the  penalty  is  regulated  by  the  68  Geo.  III.  c.  66, 
whereby  one  half  is  given  to  the  informer,  and  the  other  to  the  poor  of  the  parish, 
and  the  whole  to  the  poor  if  the  informer  gives  evidence  ;  and  that  ordering  the 
penalty  **to  be  applied  as  the  law  directs"  was  sufficient.  3d,  It  is  sufficient  that 
the  conviction  was  said  to  proceed  on  the  " information^*  though  the  act  uses  the 
word  "  complaint."    4th,  That  it  did  not  affect  the  validity  of  the  conviction  that 

1  Same  found  in  the  Scotch  case,  Mackenzie,  supra. 
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the  information  was  defectiye.  5th,  That  it  was  not  necessair  that  the  conTiction 
should  state,  first,  the  value  of  the  jnaterials ;  second,  to  whom  they  belonged ; 
third,  that  the  defendant  knew  them  to  be  purloined  or  embezzled  ;^  fourth^  that 
the  informer  or  witnesses  were  sworn  in  the  presence  of  the  accused ;  fifth,  that  the 
accused  had  not,  when  before  the  magistrate,  applied  for  time  to  produce  the  parties 
from  whom  he  received  the  suspected  materials ;  In  Re  Boothroyd,  2  N.  S.  G.  250. 
It  was  decided,  1st,  That  a  party  may  be  convicted  under  sections  10  and  14»  for 
having  in  \ns  possession  materials,  although  not  found  concealed  in  his  dwelling-house, 
etc.,  or  found  in  the  execution  of  the  search-warrant,  under  section  10»  as  the  offence 
consists  in  possession,  not  accounted  for  as  the  statute  requires.'  2d,  The  statute 
58  Geo.  III.  c.  51,  recites,  and  partly  repeals,  a  number  of  acts,  and  amongst  othen 
a  statute  as  the  thirteenth  of  Geo.  III.,  but  giving  the  title  of  the  17  (}eo.  III.  c.  56; 
and  no  act  with  such  title  passed  in  the  thirteenth  of  the  reign — Held,  therefore,  that 
the  17  Geo.  III.  was  meant,  and  that  the  penalties  were  ruled  b^  the  58  Geo.  III. 
c.  3. '  3d,  Held  necessary  to  state  in  the  conviction,  where  the  justices  who  convicted 
were  different  from  those  who  issued  the  original  warrant ;  and  a  conviction  quashed 
because  of  the  omission  so  to  state  the  fact ;  Reg.  v.  Wilcock,  7  Q.  B.  317. 

The  informer  cannot  be  a  witness  if  interested  in  an^  part  of  the  penalty.  Paley 
on  Convictums,  p.  46 ;  Chitty,  General  Practice,  vol.  ii.  p.  187.  The  justice  is  not 
bound  to  grant  a  search-warrant.  He  must  be  satisfied  that  the  mformer  is  a 
credible  person.  **  The  entry  into  a  dwelling-house  of  another,  upon  the  imputation 
of  his  having  there  concealed  stolen  property,  is  so  strong  a  measure,  and  so  iijn- 
rious  to  character,  that  upon  charges  m  tnese  cases,  of  smdl  offences,  a  Tery  strong 
case  of  guilt  should  be  established  before  a  justice  should  issue  a  warrant  of  this 
description."  Chitty,  Gen.  Practice,  vol.  ii.  p.  180. — ^"  When  in  support  of  an 
information,  the  oath  of  a  credible  witness  of  the  offence  is  required  before  the 
magistrate  can  legally  issue  his  summons,  much  less  a  warrant ;  then  it  b  incum- 
bent on  him  to  take  care  that  such  informer  do  swear  to  the  particular  fiicts  as  thef 
occurred,  and  that  he  do  not  swear,  as  it  is  termed,  '  bjf  the  card,*  in  the  rery  words 
of  the  act ;  and  unless  facts  are  apparently  truly  sworn,  essential  to  constitute  the 
offence  complained  of,  the  magistrate  should  not  issue  even  his  summons,  and  oa*- 
tainly  not  a  warrant,  upon  a  general  information,  however  technically  correct 
Magistrates,  in  the  first  instance,  should  interrogate  the  deponent  as  to  all  the  cir- 
cumstances, and  really  be  of  opinion  that  the  story  imputes  a  dear  offence,  and  is  to 
be  credited,  before  he  issues  his  summons."  Chitty,  Gen.  Practice,  vol.  ii.  p.  166- 
172;  Case  of  Cohen  v.  Morgan,  D.  and  R.  8.  See  argument  in  Scotch  case  of 
M'Innemey,  2  Swin.  598,  and  16th  Feb.  1849,  Harnett  (Court  of  Session).  In 
England  an  ordinary  servant  charged  with  embezzlement  may  be  found  guilty  d 
larceny,  and  vice  versa — 14  and  15  Vict.  c.  60,  s.  13  (1851),  '*  for  improving  the 
administration  of  criminal  justice." 

Note. — Forms  of  procedure  and  conviction  under  the  Act  17  Geo.  III.  c.  56» 
will  be  found  in  the  Appendix  to  second  volume  of  Eraser  on  Personal  Rda- 
tions.  It  is  recommended  that  the  whole  procedure  be  written  continuously, 
beginning  with  the  information  or  complaint,  and  terminating  with  the  sen- 
tence or  conviction,  each  successive  step  referring  to  what  goes  before,  so  u 
to  connect  the  whole,  and  save  repetition.  The  commitment  ought  to  be  on 
a  separate  paper,  referring  to  the  conviction  kept  by  the  derk  of  court.  See 
cases  under  the  Embezzlement  Act ;  Nos.  24,  29,  55,  60,  62,  91, 106, 161, 
168,  196,  under  Criminal  Prosecution, 
EMIGRATION  ACTS,  12  and  13  Vict.  c.  33  (1849);  14  and  16  Vict  c  1 
(1861).     See  Merchant  Seamen, 

EMULATIO  VICINI — Is  where  a  proprietor  makes  use  of  his  property  not  fer 
any  benefit  to  himself,  but  solely  to  annoy  his  neighbour,  and  which  can  therefore  be 
checked  as  a  nimious  use  of  property  ;  Ersk.  B.  2,  T.  1,  S.  2.     See  Servitude. 

END-GATHERERS,  the  name  given  to  those  who  offend  agunst  the  Acts  13 
Geo.  I.  c.  23, 22  Geo.  II.  c.  27,  and  17  Geo.  III.  c.  66,  for  protecting  from  theft 
and  embezzlement  goods  in  process  of  manufacture.     See  Embezzlement, 

1  See  on  this  point  the  Scotch  case,  Gillies,  supra, 

2  Same  found  in  Scotch  case,  Mackenzie,  supra, 

3  Sep  Scotch  case,  Black,  No.  32,  Criminal  Prosecution, 
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ENGLISH  LAW.  It  may  be  nseliil  to  give  the  following  outline  of  the  chief 
points  of  difference  between  English  and  Scotch  law  in  mercantile  matters  :— 

CONTRACT  OF  SALE. 

1.  By  the  law  of  England^  according  to  the  **  Statute  of  Frauds,'*  29  Car.  IL  c.  S» 
8.  17>  an  agreement  for  the  sale  and  purchase  of  goods,  when  above,  the  value  of 
L.IO,  must  be  reduced  to  writing  (even  though  sold  by  auction),  except  where  there 
has  been  delivery  of  the  whole  or  part  of  the  goods  or  payment  of  part  of  the  price. 
But  bv  the  law  of  Scotlandy  the  sale  and  purchase  of  goods  to  any  amomit  may  be 
proved  by  witnesses,  without  the  intervention  of  writing. 

2.  By  the  law  of  Englandy  payment  of  the  price  may  be  proved  by  witnesses. 
But  in  Scotland,  payment  of  the  price  (unless  when  below  L.8,  68.  8d.^,  must  be 
proved  by  written  acknowledgment  of  the  seller^  or  by  his  oath,  unless  m  cases  of 
cash  sales. 

3.  In  England^  the  concluded  agreement  to  sell  at  once  transfers  the  property  to 
the  buyer.  But  in  Scotland,  the  propertjr  is  not  vested  in  the  buyer  till  actual  dcli- 
yery  is  made.  In  both  countries  the  risk  is  with  the  purchaser  from  the  time  of  the 
contract.    But  founded  on  different  principles. 

4.  In  England,  the  seller  may  retain  possession  until  payment  of  the  price,  but 
not  for  a  general  balance.  In  iScotland,  he  may  retain  for  tne  price,  and  for  a  sepa* 
rate  debt. 

5.  In  England,  an  agreement  to  purchase  a  Quantity  of  goods  requiring  separa- 
tion from  a  larger  quantity,  or  goods  to  be  collected  and  furnished,  is  not  held  a 
proper  completed  contract  of  sale.    But  in  Scotland  it  is  a  valid  sale. 

6.  In  England,  the  seller  is  not  presumed  to  warrant  the  quality  or  soundness  of 
the  goods  sold,  and  this  requires  special  warranty.  But  in  Scotland,  there  is  an 
implied  warranty  arising  from  the  price  agreed  on. 

7.  In  England,  the  claim  for  breach  of  contract  by  the  seller  is  estimated  accord- 
ing to  the  value  at  time  of  delivery.  But  in  Scotland,  the  value  between  and  the 
time  of  trial  may  be  considered. 

PARTNERSHIP. 

8.  In  England,  an  unincorporated  company  is  not  separately  recognised,  and  so 
cannot  sue  or  be  sued  under  its  company  firm.  But  in  Scotland,  a  mercantile  firm, 
such  as  *'  A.  B.  and  Co.,"  may  sue  and  be  sued  in  name  of  the  firm,  but  not  if  merely 
descriptive,  such  as  "  The  Culcriech  Cotton  Company." 

9.  In  England,  on  the  bankruptcy  of  a  company  and  its  individual  partners,  the 
'  creditors  of  the  company  cannot  rank  on  the  estates  of  the  partners  till  after  the 

creditors  of  the  partners  are  fully  paid.  But  in  Scotland,  the  creditors  of  a  company, 
and  of  the  individual  partners,  as  such,  rank  upon  the  estates  of  the  partners  pari 
passu  with  their  creditors,  after  deduction  of  the  dividend  estimated  to  be  receiv- 
able from  the  company's  estate. 

BILLS  OF  EXCHANGE. 

10.  In  England,  a  bill,  drawn  and  accepted  by  individuals  residing  in  EngUndf 
need  not  be  protested  by  the  holder  for  non-payment  to  preserve  recourse  against 
the  drawers  and  indorsers.  But  in  Scotland,  all  bills  must  be  protested  for  non-pay- 
ment within  the  three  days  of  grace,  to  preserve  such  recourse. 

11.  In  England,  notice  of  the  dishonour  of  a//  bills  must  be  immediately  given  by 
the  holder  to  the  drawer  and  indorsers.  But  in  Scotland,  notice  of  dishonour  of  in- 
land bills  (that  is,  where  the  parties  reside  within  Scotland),  in  terms  of  the  Act  12 
Geo.  III.  c.  72,  made  perpetual  by  23  Geo.  II L  c.  18,  may  be  given  within  four- 
teen days  after  the  protest.  The  rule  as  to  the  intimation  of  the  dishonour  of 
foreign  bills  is  the  same  as  observed  in  England. 

12.  In  England,  an  accepted  bill  can  only  be  recovered  by  the  same  furm  of  process 
&s  is  necessary  for  recovery  of  ordinary  debts.  But  in  Scotland,  registration  of  the 
protest  within  dx  months  after  day  of  payment  gives  the  holder  of  the  bill  right  to 
use  summary  diligence  against  all  the  obligants  thereon. 

13.  In  EngUif^  a  bill  does  not  charge  or  attach  specific  fund*  in  the  bands  of  the 
drawee.  But  in  Scotland,  it  operates  as  an  assignation  to  the  funds  of  the  drawer, 
and  prtiUst  for  non-acceptance  is  sufficient  intimation  of  the  implied  a^ksignatioii. 
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14.  In  England  bills  presume  value  though  the  opposite  may  be  proved  by  any 
legal  evidence.  But  in  Scotland^  the  presumption  of  value  cannot  be  overcome  ex- 
cept by  the  writing  or  oath  of  the  holder. 

15.  In  England,  minors  cannot  be  parties  to  bills.  But  in  Scotland  they  may,  in 
the  course  of  their  trade. 

16.  In  England,  bills  entirely  fall  if  not  sued  for  within  six  years,  unless  renewed 
by  acknowledgment  (21  James  I.  c.  16,  s.  3).  But  in  Scotland,  an  action  may  be 
raised  after  six  years,  and  the  debt  in  the  bill  proved  resting  owing  by  the  writing 
or  oath  of  the  debtor. 

17.  In  England,  a  bill  is  not  negotiable  if  not  made  payable  "  to  order"  or  **  to 
the  bearer. ^^    But  in  Scotland,  such  words  are  unnecessary  to  negotiability. 

18.  In  England,  an  indorsee  to  a  bill  past  due  takes  it  with  all  objections  intrinsie 
thereto.  But  in  Scotland,  he  is  not  subject  to  such,  unless  there  be  marks  on  its  £u3e, 
of  the  bill  having  been  dishonoured,  or  other  circumstances  of  suspicion. 

LIEN  AND  SET-OFF. 

19.  In  England,  a  lien  upon  property  of  a  debtor  can  exist  only  by  custom  or  ex- 
press agreement.  But  in  Scotland,  a  creditor  is  entitled  at  common  law  to  retain  goods 
belonging  to  his  debtor  imtil  paid  any  debt  owing  to  him  by  the  owner  of  these  goods. 

20.  In  England,  no  set-off  exists,  except  where  it  arises  between  parties  in  tb^ 
same  rights  in  which  the  debt  itself  arose.  But  in  Scotland^  a  single  partner  of  a 
company  may  set-off  a  debt  due  to  him  as  an  individual  against  a  claim  against  Uie 
company. 

PRESCRIPTION 

21.  In  England,  all  debts  by  simple  contract  prescribe  by  the  lapse  of  six  years ; 
21  James  I.  c.  16,  s.  3.  But  in  Scotland,  the  period  of  prescription  is  various  in  its 
terms  of  years  according  to  the  nature  of  the  claim.     See  Prescription, 

22.  In  England,  a  debt,  when  cut  off  by  the  above  <^  Statute  of  LimitationSf"  can- 
not again  be  reared  up  by  even  the  oath  of  the  debtor.  In  ScoUand,  it  may  be  sued 
for  and  proved  by  the  debtor's  writing  or  oath,  unless  it  has  fallen  under  the  long 
negative  prescription  of  forty  years,  which  extinguishes  the  debt. 

SALES  BY  AUCTION. 

23.  By  the  law  of  England,  the  seller  may  employ  a  person  to  bid,  and  so  to  en- 
hance the  price  and  protect  the  seller  against  the  subject  being  knocked  down  at  an 
undervalue.  But  by  the  law  of  Scotland,  all  such  interference  is  illegal,  under  the 
name  of  "  white  bonnets"  or  ^^  puffers  J"* 

STOLEN  GOODS. 

24.  By  the  law  of  England,  a  sale  of  stolen  goods  at  a  public  market  (market 
overt)  is  good ;  though  by  a  recent  statute,  upon  the  conviction  of  the  thief,  the 
owner  of  the  goods  stolen  is  entitled  to  reclaim  them  even  from  a  ^n«r,/fc{e  purchaser. 
But  in  Scotland,  the  owner  of  stolen  goods  may  always  claim  them,  even  after  sale  in 
public  market. 

LANDLORD'S  HYPOTHEC. 

25.  In  England,  the  landlord's  right  of  distress  is  operative  only  after  the  rent  is 
due.     But  in  Scotland,  the  landlord's  hypothec  is  used  to  secure  current  rent. 

CARRIERS,  ETC.     . 

26.  In  England,  carriers  are  liable  for  loss  by  accidental  fires ;  Hyde  v.  Trent  Navi- 
gation, 5  T.  R.  389.  In  Scotland,  they  are  not  so ;  McDonald,  16  Fac.  Coll.  466 ; 
17th  Jan.  1864,  Dalgleish. 

27.  In  England,  the  burden  of  proving  negligence  in  the  hirer  is  on  the  owner; 
Cooper  V.  Barton,  3  Camp.  6.  In  Scotland,  the  proof  rests  with  the  hirer  ;  1823, 
Marquis  v.  Ritchie,  2  S.  and  D.  386. 

CAUTIONARY  AND  GUARANTEE. 

28.  In  England,  a  cautionary  obligation  must  in  all  cases  be  in  writing;  29  Car. 
II.  c.  3,  s.  4.  In  Scotland,  it  may  be  proved  by  witnesses  where  a  part  of  the  original 
contract  of  sale ;  13th  Nov.  1812,  Carruthcrs  ;  or  where  the  creditor  has  acted  on 
the  obligation. 

29.  In  England,  there  must  appear  on  the  face  of  the  obligation  a  consideratioii, 
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however  small.     But  in  Scotland^  no  consideration  is  necessary  to  the  validity  of  a 
guarantee. 

30.  In  England^  recommendations  must  be  in  writing  to  found  an  action ;  9  Geo. 
IV.  c.  14,  8.  6.  But  in  Scotland,  they  may  be  verbal,  and  proved  by  witnesses ;  1824, 
Hunter,  2  S.  and  D.  716. 

31.  In  England,  the  surety  is  not  entitled  to  the  benefit  of  bonds  or  judgments  held 
by  the  creditor  against  the  principal  debtor.  But  in  Scotland,  he  is  entitled  to  an 
assignation  thereto. 

32.  In  England,  an  absolute  discharge  of  one  surety  discharges  all.  But  in  Scot" 
land,  it  only  relieves  the  others  to  the  extent  of  his  share. 

33.  In  England  the  discharge  of  a  written  guarantee  may  be  proved  by  any  legal 
evidence.     But  in  Scotland,  only  by  the  writing  or  oath  of  toe  creditor. 

34.  In  England,  the  remedy  against  the  surety  ceases  at  the  end  of  six  or  twenty 
years,  accordmg  to  the  nature  of  the  obligation.  In  Scotland,  cautioners  by  bond 
are  liberated  in  seven  years  by  Act  1695,  c.  5. 

ENGRAVINGS  and  PRINTS  are  secured  to  their  mventors  by  statutes ;  8 
Geo.  II.  c.  13 ;  7  Geo.  III.  c.  38 ;  17  Geo.  III.  c.  67  ;  6  and  7  Will.  I V.  c.  69  ;  and 
models  and  casts  by  38  Geo.  III.  c.  71  ;  7  and  8  Vict.  c.  12 ;  9  and  10  Vict.  c.  68 ; 
16  Vict.  c.  12.  See  Designs.  The  fraudulently  making,  using,  or  possessing  plates 
for  bank-notes,  is  punishable  by  imprisonment  or  transportation;  41  Geo.  III.  c.  67 ; 
46  Geo.  III.  c.  89  ;  1  Hume,  141.     See  Forgery, 

ENGROSSER — same  as  Regrater  or  Forestaller.  A  party  buying  up  provisions 
to  enhance  their  price  was  punishable  by  the  statute  1692,  c.  160 ;  but  this  statute, 
as  repugnant  to  modem  ideas  of  freedom  of  commerce,  is  now  in  desuetude  ;  Boyd's 
Justice^  210. 

ENLISTMENT.     See  Mutiny  Aet—Af>prentice, 

ENMITY  is  a  ground  for  rejecting  a  witness  where  founded  on  sufficient  cause, 
and  not  mere  words ;  2  Hume,  367.     See  Proof. 

ENTAIL.     See  Tailzie. 

ENTRY— of  an  heir  or  singular  successor  as  a  vassal,  with  the  feudal  superior. 
See  Charter. 

EPISCOPALIAN.  The  Act  10  Anne,  c.  6  (Toleration  Act),  authorizes  Episco- 
palian clergymen  to  administer  the  sacraments  and  celebrate  marriage.  The  act  is 
amended  by  the  19  Geo.  II.  c.  38 ;  21  Geo.  II.  c.  34  ;  32  Geo.  III.  c.  63 ;  3  and  4 
Vict.  c.  33  (1840.)  The  clergy,  by  these  statutes,  behoved  to  have  been  ordained 
by  Protestant  bishops,  and  to  have  taken  the  oaths  to  Government,  and  subscribed 
the  Thirty-Nine  Articles  of  the  Church  of  England,  and  to  pray  for  the  sovereign 
by  name,  and  the  royal  family,  in  form  of  the  Liturgy,  1  Hume,  682.  See  3d  March 
1849,  Dunbar  v.  Skinner,      See  Dissenters — Quakers. 

EQUIPOLLENT  or  EQUIVALENT— one  act  or  form  held  as  equal  to,  and 
taken  for  another. 

EQUITY  has  been  defined  the  power  which  corrects  and  modifies  the  rigour  of 
the  common  law  wherever,  by  reason  of  its  generality,  it  is  found  defective.  In 
England,  equitable  jurisdiction  is  separate  from  the  courts  of  common  law,  and  is 
exercised  by  the  several  Courts  of  Chancery.  (See  Courts^.  In  Scotland,  it  is 
united  with  the  common  law  jurisdiction  of  the  Court  of  Session  ;  and  the  power  is 
termed  the  nobile  oficium  of  the  court,  and  is,  or  ought  to  be,  regulated  by  precise 
principles  and  precedents.  Judges  have  not  the  power  to  disregard  positive  rules  of 
law,  either  contained  in  statutes,  or  existing  at  common  law,  on  any  mere  opimon 
that  the  law  is  unjust,  which  is  the  province  of  the  legislature  to  rectify,  or  on  con- 
siderations of  individual  hardship  which  may  occasionally  occur,  for  the  common 
benefit,  in  the  enforcing  of  a  general  rule.    See  Lord  Karnes'  Principles  of  Equity, 

EQUIVALENT— the  compensation-money  (L.  10,000)  provided  by  the  Act  of 
Union,  to  be  received  annually  by  Scotland  in  return  for  the  public  debt  of  England 
contracted  before  the  Unitm.  It  was  regulated  by  the  Act  6  Geo.  I.  c  20,  and 
redeemed  under  the  13  and  14  Vict.  c.  63  (1860). 

ER AZURES  of  substantial  or  important  words  in  deeds,  such  as  names,  dates,  or 
sums,  render  the  deed  null,  and  the  defect,  cannot  be  supplied  by  evidence  of  what 
was  intended — ^the  words  written  on  erazures  are  held  as  omitted.   Such  words  must 
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be  particularly  mentioned  in  the  testing-clause  ;  but  this  not  being  the  proper  object 
of  that  clause,  might  give  opportunity  for  subsequent  alteratiaiui  heamg  nuMe  on  the 
body  of  the  deed  by  means  of  the  space  left  abore  the  aignatures.  Where  important 
alterations  become  necessary,  it  is  preferable  to  have  the  deed  re-written,  where 
there  is  time  for  that  purpose,  or  the  words  scored,  and  the  correct  words  put  on  the 
mai^n,  and  subscribed  ;  Ersk.  B.  3,  T.  2,  S.  29.  By  the  Act  6  and  7  Will.  IV.  c 
33,  instruments  of  seisin  and  resignation  are  declared  not  challengeable  because  of 
erazures,  unless  on  proof  of  fraud  or  disconformity  with  the  record.  See  Clerical 
Error — Deed. 

ERECTION,  LORDS  OF,  those  to  whom  grants  were  made  after  the  Reforma- 
tion of  the  property  of  the  Popish  establishment ;  Ersk.  B.  2»  T.  10,  S.  18  ;  1  Con- 
nell  on  Tythes,  162, 183,  214. 

ERROR  in  essentials,  nullifies  a  contract,  such  as  a  mistake  in  substance  with. 
regard  to  the  persons  contracting,  or  matter  of  the  contract ;  but  not  so  if  only  in  a 
matter  subordinate  or  accidental  thereto.  An  error  in  calculation  does  not  void  the 
contract,  and  is  open  to  correction  ;  Ersk.  B.  3,  T.  1,  S.  16.     See  Consejit. 

ERROR,  WRIT  OF,  is  a  process  of  review  in  England,  somewhat  similar  to  ad- 
vocation or  reduction  of  the  judgment  of  an  inferior  court  in  Scotland. 

ESCHEAT  (from  eckoir  to  fall)  is  the  confiscation  of  property  to  the  crown. 
Single  escheat  is  forfeiture  of  mweahlea  on  conviction  of  certam  crimes,  or  on 
fiigitation  for  non-appearance  to  answer  a  criminal  charge  ;  1  Hume,  505 ;  2  Ibid. 
271-482.  Previous  to  the  Act  1748  (20  Geo.  II.  c.  50^,  denunciation  following  on 
letters  of  horning  for  non-payment  of  civil  debts  had  this  consequence,  thereby 
efifectually  barring  the  creditor's  claims  of  payment,  except  by  becoming  the  crown's 
donator ;  Ersk.  B.  2,  T.  6,  S.  63.     See  Caption, 

ESPOUSALS  or  SPONSALIA,  the  contract  or  engagement  to  marry,  and 
which,  if  followed  with  copula,  may  constitute  marriage,  and  if  resiled  from,  may  give 
a  claim  for  damages  ;  27  th  May  1812,  Hogg  v.  Gow. 

ESTATES  OF  THE  KINGDOM— the  ancient  Scotch  Parliament  which  met  in 
one  assembly,  and  consisted  of  lords  spiritual,  lords  temporal,  and  the  commons,  the 
latter  being  commissioners  from  shires  and  royal  burghs;  Ersk.  B.  1,  T.  3,  S.  2. 
See  Election  Law. 

ESTRAYS  or  WAIFS  are  animals  not  wild,  found  straying.  The  finder  was 
held  bound  to  inform  the  sheriff,  who  was  to  order  advertisement,  and  if  not  claimed 
within  year  and  day  they  fell  to  the  crown ;  Ersk.  B.  2,  T.  1,  8. 12.-  They  are  now 
generally  sold  under  warrant,  after  reasonable  time,  and  the  proceeds  appUed  to  pay 
for  keep  and  expenses.  Justices  may  order  the  advertisements,  and  authorize  such 
sales. 

ESTREAT — in  England,  an  extract  of  a  writing  entered  on  the  rolls  of  court,  and 
authorizing  a  levy  of  tines,  etc. 

EVICTION  is  the  dispossessing  from  property,  imder  a  preferable  title  to  that 
of  the  possessor,  which  entitles  the  party  evicted  or  dispossessed  to  claim  relief  or 
recompense  from  his  author  under  the  warrandice,  but  to  whom  notice  ought  to  be 
given  that  he  may  defend  his  title  ;  Ersk.  B.  2,  T.  3,  S.  32. 

EVIDENCE.     See  Proof. 

EVIDENTS — writs  and  title-deeds,  the  evidence  of  heritable  rights.  Balfowf'i 
Practtch,  p.  187. 

EWEST — in  old  statutes  used  for  nearest — as  "  maist  ewest  the  kirk,**  in  Act 
1572,  c.  48. 

EX  OFFICIO — in  virtue  of  olBSce.  In  England,  an  ex  officio  information  is  a 
prosecution  by  the  Attorney- General,  similar  to  indictment  in  Scotland. 

EX  PARTE — a  proceeding  on  the  application  of  one  party  without  the  other 
party  being  heard,  as  in  Lawburrows,  Decrees  in  Absence. 

EjL  post  FACTO — an  act  done  subsequent  to  the  completion  of  a  right  in 
another,  such  as  an  alteration  in  a  deed  or  writing,  or  act  done  to  affect  a  prior  right. 

EXACTION — a  demand  or  stipulated  payment.  In  England  said  to  be  when  a 
wrong  is  done  under  pretence  of  law,  distinguished  from  extortion  when  more  than 
the  law  authorized  is  obtained. 

EXAMINATION.     See  Declaration — Criminal  Prosecution. 

EXAMINATION  OF  BANKRUPTS  is  taken  before  the  sheriff  at  a  diet  fixed 
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on  application  by  the  trustee,  to  take  place  not  sooner  than  seven,  nor  later  than 
fourteen  days  from  the  date  of  sheriff's  warrant,  and  advertised  in  the  Edinburgh 
Gazette.  The  wife,  family,  and  others  connected  with  the  bankrupt  may  also  be 
cited  for  examination  ;  and  the  bankrupt  may  at  any  time  be  re-examined ;  2  and  3 
Vict.  c.  41,  s.  65-72  (1839)  ;  16  and  17  Vict.  c.  53  (1853). 

EXAMINED  COPIES— in  England  similar  to  eztracU  in  Scotland. 

EXCAMBION  or  EXCHANGE  OF  LAND.  The  deed  whereby  this  is  effected 
is  termed  "  Contraci  of  Excambion"  There  is  an  implied  real  warranty  in  this 
contract,  so  that  if  one  portion  is  evicted  or  taken  away  on  a  superior  title,  the 
party  losing  the  property  is  entitled  to  demand  the  return  of  the  other  given  in 
exchange ;  Ersk.  B.  3,  T.  3,  S.  28.  Entailed  lands  were  allowed,  under  certain 
limitations  and  conditions,  to  be  exchanged  by  the  Act  10  Geo.  III.  c.  51,  extended 
by  the  6  and  7  Will.  IV.  c.  42,  and  still  more  so  by  11  and  12  Vict.  c.  36»  s.  5 
(1848).     See  Tailzie. 

EXCEPTION^-defences  or  objections.  Some  pleas  cannot  be  set  up  by  way 
of  defence  or  exception,  but  must  be  made  the  subject  of  separate  action.  A  pro- 
bative deed  cannot  be  set  aside  by  way  of  defence,  but  must  be  challenged  by 
regular  action  of  reduction,  which  is  privative  to  the  Court  of  Session ;  Ersk.  B.  4, 
T.  1,8.  19. 

EXCEPTIONS,  BILL  OF,  is  the  mode  by  which  matter  of  law,  ruled  by  the 
presiding  judge  on  jury  trials,  is  excepted  to,  and  brought  imder  review  of  the  Court 
of  Session,  and  thence  by  appeal  to  the  House  of  Lords.  If  the  exceptions  are 
disallowed^  the  verdict  given  is  confirmed.    If  allowed,  a  new  trial  is  granted. 

EXCEPTIO  NON  NUMERATE  PECUNI^.  By  the  Roman  law,  an  obli- 
gation did  not  prove  the  receipt  of  the  condideration-money  until  after  the  lapse  of 
two  years  ;  and  anciently,  in  Scotch  bonds,  the  debtor  renounced  the  exception  of 
not  enumerated  money.     But  such  exception  has  now  no  place  in  our  law ;  Ersk. 

EXCHANGE  AND  RE-EXCHANGE  are  terms  appHcable  to  bills.  Exchange 
is  the  difference  in  the  value  of  money  between  the  places  where  a  bill  is  drawn  and 
made  payable ;  Re-exchange  arises  where  the  bill  is  dbhonoured,  and  the  holder  has 
to  draw  on  the  original  drawer  for  the  amount ;  Thomson  on  Bills,  633. 

EXCHEQUER,  COURT  OF.  Before  the  Union  in  1707,  the  Scotch  Court  of 
Exchequer  consisted  of  the  treasurer,  his  depute,  and  the  Lords  of  Exchequer. 
Under  the  19th  article  of  the  treaty  of  union,  a  new  Exchequer  Court  was  estabUshed 
(Act  6  Anne,  c.  26),  consisting  of  a  Chief  and  four  Barons,  who  mi^ht  be  English 
barristers.  The  forms  of  procedure  were  strictly  those  of  the  English  Exchequer 
Court,  and  limited  to  revenue  cases ;  and  the  only  review  was  by  writ  of  error  in  the 
House  of  Lords.  By  a  series  of  statutes — 2  Will.  IV.  c.  54  ;  3  Will.  IV.  c.  13  ;  4 
Will.  IV.  c.  16  ;  5  and  6  Will.  IV.  c.  46  ;  6  and  7  Will.  IV.  c.  73;  and  1  Vict.  c.  66 
— the  constitution  of  this  court  was  changed  from  time  to  time,  and  ultimately 
merged  in  the  Court  of  Session.  The  ordinary  duties  of  the  Exchequer  are  per- 
formed by  two  of  the  judges  named  for  that  purpose,  and  a  full  Exchequer  Bench  is 
made  up  with  the  other  four  not  justiciary  judges.  The  English  forms  of  procedure 
are  still  observed  in  Exchequer  cases.  Letters  of  homing  are  authorized  on  Exche- 
quer writs  by  43  Geo.  III.  c.  160,  s.  44.     See  Courts, 


EXCISE  or  INLAND  REVENUE.  Excise  has  its  name  from  Excisum,  to 
cut  off, — a  part  of  the  profit  being  thereby  cut  from  the  total  amount ;  Gilbert's 
Exch,  252. 

The  first  Excise  statute  in  Scotland  was  the  Act  1644,  c.  36,  followed  by  those  of 
1645,  c.  4;  1647,  c.  22.  The  Excise  was  placed  on  a  regular  footing,  under  the 
management  of  commissioners  by  1661,  c.  14,  providing  mr  an  annual  payment  to 
the  king  of  L.40,000.  By  the  18th  article  of  the  Union  between  England  and 
Scotland,  the  laws  concerning  trade,  customs,  and  excise  (so  far  as  applicable  to 
Scotland)  were  placed  on  the  same  footing  in  Scotland  as  in  England.  It  is 
under  this  clause  that  justices  of  the  peace  in  Scotland  first  obtained  jurisdiction 
in  matters  of  revenue.  See  19th  Jan.  1811,  Eyers,  Mor.  7596;  1747,  Ramsay, 
Mor.  7602. 
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The  Excise  was  introduced  into  £n;i^land  by  the  Long  or  Republican  Parliament 
at  Westminster  on  16th  May  1643.  The  first  statutory  establishment  of  Excise  in 
England  was  by  the  12  Charles  II.  caps.  23  and  24,  which  acts  were  long  the  leading 
statutes  in  this  branch  of  revenue,  and  which  have  never  been  expressly  repealed. 
The  Irish  and  Scotch  Boards  of  Excise  were  consolidated  with  the  English  establish- 
ment in  1823  (4  Geo.  IV.  c.  23),  and  the  Boards  of  Excise,  Taxes,  and  Stamps  were 
consolidated,  under  the  name  of  the  Board  of  **  Inland  Revenue*  by  the  Act  12  Vict, 
c.  1  (1849).  All  acts  done  by  the  Commissioners  must  be  diuring  their  sittings,  and 
not  separately  subscribed  at  their  houses ;  Mountcan,  1  Stra.  568.  England  and 
Wales  are  divided  into  sixty  excise  districts,  called  *^  Collections ;"  Ireland  into 
twenty-one,  and  Scotland  into  sixteen. 

As  almost  every  session  of  Parliament  introduces  variations  into  the  Excise  law, 
it  has  been  thougnt  sufficient  to  give  the  following  list  of  most  of  the  existing  statutes 
which  bear  on  matters  of  excise  in  Scotland.  A  few  of  the  sections  in  the  General 
Regulation  Acts,  which  more  immediately  concern  the  Jurisdiction  of  justices  in 
Excise  prosecutions,  are  given  at  length.  In  all  prosecutions,  the  partiailar  statute 
sought  to  be  enforced  ought  itself  to  be  consulted,  and  no  abndgment  reodved 
in  its  place : — 


Sove- 

Reign. 

reign. 

3 

G.  IV. 

1&2 

G.IV. 

1  &2 

G.  IV. 

4 

G.IV. 

6 

G.  IV. 

6 

G.IV. 

6 

G.  TV. 

6 

G.  IV. 

6 

G.IV. 

7&8 

G.IV. 

7&8 

G.IV. 

9 

G.IV. 

9 

G.IV. 

11 

G.IV. 

11 

G.IV. 

1 

W.  IV. 

1&2 

W.  IV. 

1&2 

W.  IV. 

2 

W.  IV. 

2 

W.  IV. 

2 

W.  IV. 

2&3 

W.  IV. 

3 

W.IV. 

3&4 

W.  IV. 

4&5 

W.  IV. 

4&5 

W.IV. 

5&6 

W.IV. 

b&cQ 

W.IV. 

5&6 

W.IV. 

6&7 

W.IV. 

6&7 

W.IV. 

6&7 

W.  IV. 

6&7 

W.  IV. 

1 

V.I. 

Cap. 


30 

82 

100 

23 

37 

80 

58 
81 
105 

52 

53 

47 
45 
17 
31 
51 
4 

30 
4 
16 
29 
120 
lb* 
82 

26 

51 

39 

62 
72 
65 
45 

52 
72 
49 


Malt  made  from  Bear  or  Bige  in  Scotland, | 

Drawback  on  Spirits  sent  to  England, 

Hops  exported  on  drawback, 

Consolidation  of  the  Boards, 

Sweets,  made  Wines,  Vinegar,  etc., 

Duties  on  Spirits  distilled  in  England  (Ware- 
housing, etc.)    {Seenote.) 

Duties  on  Malt  and  Spirits  made  in  Scotland,  ... 

Duties  on  Licenses, 

Officers  of  Customs  and  of  Excise  to  act  in  cer- 
tain cases, 

Malt  made  in  the  United  Kingdom  and  allow- 
ances thereon, 

General  Regulation  and  Management  (See  Sec- 
tions given  at  length  below).    {Ste  note.) 

Exciseable  articles  on  board  of  Passage  vessels. 

Spirits,  and  duty  on  Malt,  for  making  Spirits, ... 

Malt,  Brewers,  and  Malt  allowance  on  Spirits,... 

Malt  made  from  Bear  or  Bigg  in  Ireland, 

Cider,  Beer,and  Ale,  duties, 

Oaths  and  Affirmations  in  Customs  and  Excise, 

Duties  on  Wine, 

Embezzlement  by  persons  in  the  Public  Service, 

Regulations  for  granting  Permits.    {See  note,),.. 

Allowance  on  Spirit  made  from  Malt  only, 

Stage  Carriages  and  Horses  let  to  Hire, 

Duties,  etc.,  on  Soap 

Separatists  allowed  to  luake  Affirmation  instead 
of  Oath, 

Pensions  to  Civil  Officers  in  Her  Majesty^s  Ser- 
vice,   

Amended  General  Regulation  Act  (See  Sections 
given  bcluw), 

Licenses  to  Retailers  of  Spirit?,  and  Survey  on 
Wine, 

Oaths  and  Affirmations  in  matters  of  Revenue,... 

Excise  Offices  Incorporation  Fund  in  Scotland, 

Stage  Carriages, 

Transferring  Horses  Let  for  Hire,  and  Licenses 
to  the  Excise, 

Duties  on  Paper,  Vinegar,  etc 

Mixtures,  Compounds,  Retailers  of  Spirits,  etc.. 

Duties  on  Malt, 


1820,  JqW  25. 

1821,  ...  2. 
1821,  ...  10. 
1823,  May  2. 
1825,  June  10. 


1825, 
1825, 
1825, 


27. 
22. 
27. 


1825,  July  5. 

1827,  ...  2. 

1828,  ...  15. 
1828,  ... 
1830,  May  29. 

1830,  Jane  23. 
...  Jaly  Id. 

1831,  ...  SO. 
...  Oct.  b, 

1832,  Feb.  13. 
...  Biar.  24. 

1832,  Apr.  9. 

1832,  Aug.  16. 

1833,  June  la 

...  July  28. 

1834,  July  25. 

1834,  Aug.  IS. 

1835,  Aug.  31. 
...  Sept.  9. 

1836,  Aug.  IS. 

...  July  28. 
...  Aug.  18. 

1837,  July  12. 
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Ref^. 


1 
1&2 

2&3 
2&3 

3 
3&4 
S&4 

4 

6 
5 
5 

5&e 
5&e 

6&7 
7&8 

8 

8 
8&5) 
8&9 
8&9 

8&9 

9 

9&10 

9&1U 

10 

10 

lO&ll 

11&12 

11  &  12 

11&12 

11&12 

12 

13 
13&14 
14&15 
16&17 
16&17 
16&17 
16&17 
17&18 
17&18 


Sore- 
reign. 


V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 

V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 


Gap. 


57 
61 

23 
63 
17 
49 
67 
20 

15 
25 
30 
79 
93 
49 
85 
13 
15 
64 
65 
87 
91 
94 

10 

22 

90 

5 

6 

42 
100 
118 
121 

122 


67 
59 
37 
39 
67 
88 
27 
30 


Short  Titlvb. 


Sugar  made  from  Beet-root, 

Deposits  of  Stocks  or  Exchequer  Bills  on  Secu- 
rities,   

Duties  on  Paper, 

Changing  the  Duty  on  Soap, 

Granting  Additional  Duties  of  Excise, 

Duties  on  Soap, 

Sugar  Manufactured  in  the  United  Kingdom,  ... 

Collection  and  Dfanagement  of  the  Duties  of 
Excise, 

Duty  and  Allowance  on  Spirits  in  Ireland, 

Mixtures  and  Preparations  made  with  Spirito,... 

Using  Roasted  Malt  in  Colouring  Beer, 

Duties  on  Carriages  and  Railway  Passengers,.... 

Discontinuing  the  Survey  on  Tobacco, 

Spirits  in  Ireland,  Compounds,  etc., 

Construction  of  Railways,  etc., 

Duties  on  Sugar  made  m  the  United  Kingdom, 

New  Auction  Law  Licences,  etc., 

Retail  of  Spirits  in  Ireland, 

Duties  of  Spirits  Manufactured  in  Jersey,  etc.,... 

Preventing  Smuggling, 

Regulations  for  Warenousing  Goods, 

Regulating  the  Bounties  and  Allowances  to  the 
Isle  of  Boan, 

Paying  Money  to  Staff-Officers, 

Importation  of  Com, 

Stills  used  by  Unlicensed  Persons, 

Brewing  Beer  from  Sugar, 

Distilling  from  Sugar, 

Transfer  of  Duties  on  Stage  Carriages,  etc., 

Distillation  of  Spirits  from  Sugar, 

Extending  time  for  laying  Informations,  sec.  3, 

Survey  on  Dealers  of  Spirits  discontinued  {New 
RegulaHons)t 

Warehousing  of  British  Spirits.    {New  Regula- 
tions),   

Excise,  Stamps,  and  Taxes.  Boards  Consolidated 
(^Inland  Revenue), 

Bnck  Duty  Repealed, 

Duty  on  Sugar  Manufactured  in  Britain, 

Allowances  on  Soap  used  in  Bleaching, 

Additional  Duties  on  Spirits,  

Repeal  of  Soap  Duty, 

Regulations  of  Public  Houses, 

Duties  on  Horses  Let  for  Hire, 

Additional  Duties  on  Spirits, 

Duties  on  Home-made  Sugar, 


Dates. 


1837,  July  IS. 

1838,  ...    31. 

1839,  ...  19. 
...    Aug.  24. 

1840,  June  19. 

...    Aug.    4. 

7 

•••  •••  fa 

1841,  May    8. 

1842,  Apr.  29. 
...  May  31. 
...    June  18. 

Aug.  5. 

...  ...  1 V. 

1843,  ...    10. 

1844,  ...      9. 

1845,  May    8. 

•  •  •  •  • •  w« 

...    July  31. 

•  ••  •  •  •      91  • 

...     Aug.   4. 

• .  •  ...  V. 


1846,  Apr.  2. 
...  June  26. 
...     Aug.  96. 

1847,  Feb.  23. 

...    June  25. 

1848,  Sept.  4. 


•  •  •  •  •  >  4» 

•  ••  «••  T« 

1849,  Feb.  27. 

1850,  May  17. 
...    Aug.  15. 

1851,  Aug.  5. 

1853,  July    8. 
...      ...     ... 

...     Aug.  15. 

•  •  •  •  •  •       m\l» 

1854,  July   3. 
...    July  10. 


Note,—**  The  term  SpiriU,  in  the  Acts  6  Geo.  IV.  c.  80,  7  and  8  Geo.  IV.  c.  53,  and  2  Will. 
IV.  c.  16,  signifies  an  indammable  liquid  produced  by  distillation,  either  pure  or  mixed  only  with 
ingredients  which  do  not  convert  it  into  some  article  of  commerce  not  known  in  common 
parlance  as  spirits.'*  A  manufacturer  of  "  sweet  spirits  o/ nitre**  was  held  a  distiller  of  spirits 
under  6  Geo.  IV.  c.  80,  so  as  to  require  a  licence.  But  subsequently  held  that  apermit  was 
not  necessary  for  the  removal  of  the  commodity.  Attorney- General  v.  Bailey ;  63  Exch.  16  M^ 
and  W.  74—1  Exch.  '209;  Bailey  v.  Harris,  12  Q.  B.  905.  But  see  11  and  12  Vict.  c.  122,  s. 
25,  which  declares  that  "  the  words  spirits  shall  include  and  mean  all  mixtures,  compounds, 
preparations,  or  commodities  into  tne  manufacture  of  which  spirits  enter  as  the  basis  or 
principal  ingredient  in  all  cases  in  which  the  duty  of  excise  has  not  been  paid  upon  the  spirits 
which  were  manufactured.** 

The  following  sections  from  the  General  Regulation  Act  7  and  8  Geo.  IV.  c.  53 
(1827),  and  the  Amended  General  Regulation  Act  4  and  6  Will.  IV.  c.  61  (1?34), 
are  given  as  containing  the  principal  general  rules  connected  with  the  jurisdiction  of 
justices  under  the  excise  statutes:— 
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GENERAL  REGULATION  ACT. 

7  and  8  Geo.  IV.  c.  63  (2</  July  1827). 

Section  LXV.   Svmmary  Proceedings, — That  for  the  recovery  of  any 
penalty  imposed  by  this  act,  or  any  other  act  or  acts  of  Parliament  relating 
to  the  revenue  of  excise,  and  incurred  for  or  by  reason  of  any  offence  com- 
mitted against  this  act,  or  the  said  other  acts,  or  any  of  them,  or  for  the 
condemnation  of  any  goods,  commodities,  or  chattels  seized  as  forfeited  under 
or  by  virtue  of  this  act,  or  the  said  other  acts,  or  any  of  them,  where  the 
offence  shall  have  been  committed,  or  the  person  or  persons  committing  the 
same  sliail  be  found,  or  where  the  goods,  commodities,  or  chattels  shall  have 
been  seized  as  aforesaid,  within  the  limits  of  the  chief  office  of  excise  in 
London,  an  information  thereupon  may  be  exhibited  before,  and  be  heard, 
adjudged,  and  determined  by  any  three  or  more  of  the  commissioners  of 
excise  ;  and  where  the  offence  shall  have  been  committed,  or  the  person  or 
persons  committing  the  same  shall  be  found,  or  where  the  goods,  commodi- 
ties, or  chattels  shall  have  been  seized  as  aforesaid,  in  any  part  of  the  united 
kingdom  out  of  the  limits  of  the  said  chief  office,  the  information  thereupon 
may  be  exhibited  before  any  one  or  more  of  his  Majesty^s  justices  of  the 
peace  for  the  county,  shire,  division,  city,  town,  or  place  wherein  the  offence 
shall  have  been  committed,  or  the  person  or  persons  committing  the  same 
shall  be  found,  or  where  the  goods,  commodities,  or  chattels  shall  have  been 
seized  as  aforesaid ;  and  such  information  shall  and  may  be  heard,  adjudged, 
and  determined  by  any  two  or  more  of  his  Majesty's  justices  of  the  peace  for 
the  said  county,  shire,  division,  city,  town,  or  place  ;  and  such  commissioners 
of  excise,  and  any  two  or  more  of  such  justices  of  the  peace  respectively, 
shall,  and  they  are  hereby  respectively  authorized  and  required,  upon  any 
such  information  ^  having  been  so  exhibited  as  aforesaid,  and  upon  the  ap- 
pearance and  pleading  of  the  person  or  persons  against  whom  such  informa- 
tion shall  have  been  exhibited  or  who  shall  claim  any  goods,  commodities,  or 
chattels  in  such  information  alleged  to  have  been  forfeited,  or  in  default  of 
such  appearance  and  pleading,  upon  proof  of  the  service  of  such  summons — 
(See  4  and  6  Will,  IV.  c,  51,  5.  19,  infra^  as  to  service  of  the  summons}— of 
such  person  or  persons  as  hereinafter  mentioned,  to  proceed  to  the  examina- 
tion of  the  fact  or  facts  in  such  information  alleged,  and  to  give  judgment' 
as  well  for  any  such  penalty  or  penalties  which  upon  the  due  examination 
of  one  or  more  credible  witness  or  witnesses  upon  oath,  or  upon  the  volun- 
tary confession  of  the  party  accused,  shall  be  found  to  have  been  incurred, 
as  for  the  condemnation  of  any  goods,  commodities,  or  chattels  seized  as 
aforesaid  which  upon  such  examination  or  confession  shall  be  found  to  be 
foi*feited,  or  respectively  as  the  case  may  require  ;  and  such  commissioners 
and  justices  respectively  shall  and  they  are  hereby  authorized  and  required 
thereupon  to  award  and  grant  a  warrant  or  warrants  under  their  hands  for 

^  The  information  must  be  in  the  name  of  an  officer  of  excise,  such  officer  not  beinff  a  wit- 
ness for  the  prosecution ;  Rex  v.  Stone,  2  Lord  Raym.  1545.  Several  offences  may  belnelnd- 
ed  in  the  same  information ;  Rex  v.  Swallow,  8  T.  R.  286 ;  and  even  in  the  same  count  of  tbe 
information ;  Rox  v.  Freer ;  11  Price,  183.  But  so  that  all  the  offences  have  been  committed 
within  six  months  before  the  exhibiting  of  the  information ;  11  and  12  Vict  c.  118,  8.  3. 

>  A  jndfirment  may  be  verballv  given,  and  afterwards  drawn  up  in  form;  1  Ea8t»  184;  1  T. 
R.  320.  But  when  drawn  up,  the  substance  of  the  offence  must  be  stated;  Rex  o.  Walsh.  1 
Ad.  and  Ellis,  481. 
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the  due  execution  of  and  carryiug  into  effect,  as  hereinafter  mentioned,  such 
judgment:  Provided  always,  that  where  anj  such  information  as  aforesaid 
shall  be  exhibited  before  anj  justice  or  justices  of  any  county  or  shire  in 
England,  Scotland,  or  Ireland  respectively,  in  which  there  are  several  and 
distinct  commissions  of  the  peace,  no  information  thereupon  exhibited  before 
any  such  justice  or  justices,  nor  any  judgment  thereupon  given  by  such 
justices,  nor  any  warrant  or  warranto  thereupon  granted  for  the  due  ezecu- 
tion  thereof,  shall  be  subject  or  liable  to  any  objection  whatsoever  by  reason 
of  any  offence  alleged  in  such  information  having  been  committed,  or  the 
person  or  persons  committing  the  same  having  been  found,  or  the  goods, 
commodities,  or  chattels  having  been  seized  as  aforesaid,  in  any  division, 
city,  town,  or  place  of  such  county  or  shire  having  local  jurisdiction,  whe- 
ther such  city,  town,  or  place  be  or  be  not  a  county  in  or  of  itself;  anything 
in  this  act,  or  any  other  act  or  acts  of  Parliament,  to  the  contrary  thereof  in 
anywise  notwithstanding. 

LXVI.  {Repealed  by  ^  and  6  Will.  IV.  c.  61,  8.  18). 

LXVn.  Courts  of  Justices, — That  the  justices  of  the  peace,  or  any  two 
or  more  of  them,  in  the  several  counties,  shires,  divisions,  cities,  towns  and 
places  throughout  the  united  kingdom,  shall  meet  once  in  every  three 
calendar  months  in  their  respective  jurisdictions,  or  oftener  if  there  shall  be 
need  or  occasion  so  to  do,  to  receive,  hear,  adjudge,  and  determine  all  mat- 
ters and  things  brought  before  them  relating  to  the  revenue  of  excise,  and 
all  informations  exhibited  or  to  be  exhibited  within  such  jurisdiction,  for  or 
in  respect  of  any  penalty  incurred,  or  for  the  condemnation  of  any  goods, 
commodities,  or  chattels  seized  as  forfeited,  under  or  by  virtue  of  this  act, 
or  any  other  act  or  acts  of  Parliament  relating  to  the  revenue  of  excise : 
Provided  always,  that  if  it  shall  happen  that  any  justice  or  justices  of  the 
peace  before  whom  any  such  information  shall  have  been  exhibited  as  afore- 
said, or  before  whom  any  proceedings  shall  have  been  had  upon  any  such 
information,  shall  die  or  be  absent  at  any  time  after  such  information  shall 
have  been  so  exhibited,  and  before  the  person  or  persons  against  whom  such 
information  shall  have  been  exhibited  shall  appear  or  plead  to  such  infor- 
mation, or  before  any  judgment  shall  be  thereupon  given,  or  before  any 
judgment  thereupon  given  shall  be  duly  executed,  so  that  the  further  attend- 
ance of  any  such  justice  or  justices  thereupon  cannot  be  procured,  it  shall 
be  lawful  for  any  other  justice  or  justices  of  the  peace  within  the  same 
jurisdiction  to  act  therein  for  and  in  lieu  of  the  justice  or  justices  of  the 
peace  so  dying  or  absent,  in  all  respects  relating  to  such  information,  and 
the  due  completion  of  the  proceedings  thereupon,  in  the  same  manner  as  if 
such  information  had  been  at  first  exhibited  before  such  other  justice  or 
justices  respectively ;  and  that  all  powers  and  authorities,  rules,  and  regu- 
lations given  and  granted  by  any  act  or  acts  of  Parliament  relating  to 
justices  of  the  peace,  or  to  constables  or  other  officers  acting  under  Uieir 
authority,  respecting  summary  proceedings,  shall  be  enforced,  and  shall  be 
applied  to  and  executed  (excepting  wherein  altered  or  otherwise  specially 
provided  for  by,  or  tvhich  shall  be  repugnant  to  or  inconsistent  with,  this 
act),  for  the  conviction  of  any  person  or  persons  prosecuted  by  order  of  the 
commissioners  of  excbe,  or  the  commissioner  or  commissioners  and  assist- 
ant commissioners  of  excise  in  Scotland  and  Ireland  respectively,  for  any 
penalty  incurred  by  such  person  or  persons  under  or  by  virtue  of  this  act, 
or  any  o^er  act  or  acts  of  Parliament  relating  to  the  revenue  of  excise, 
and  for  the  levy  of  any  such  penalty,  or  for  the  imprisonment  of  any  such 
offender  or  offenders,  in  the  same  manner  as  if  such  powers  and  authoritiea, 
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rales  and  regulations,  had  been  and  were  repeated  and  contained  in  the  body 
of  this  act. 

LXVni.  Exclusion  of  certain  Justices, — ^That  it  shall  not  be  lawfol  for 
anj  assistant  commissioner  of  excise,  or  for  any  officer  of  excise  or  person 
employed  in  the  collection  or  management  of  the  revenue  of  excise,  to  act 
as  a  justice  of  the  peace  in  any  part  of  the  united  kingdom,  in  the  execu- 
tion of  any  of  the  powers,  authorities,  clauses,  matters  or  things  contained 
in  this  act,  or  in  any  other  act  or  acts  of  Parliament  relating  to  the  revenue 
of  excise ;  and  that  it  shall  not  be  lawful  for  any  trader  subject  to  the  ex- 
cise laws  to  act  as  a  justice  of  the  peace  as  aforesaid  in  any  case  which  re- 
lates to  the  particular  trade  or  business  of  such  trader,  or  in  any  case  in 
which  he  shall  be  in  anywise,  as  such  trader,  concerned  or  interested ;  and 
if  any  such  assistant  commissioner,  or  any  such  officer  or  person  employed 
as  aforesaid,  or  any  such  trader  as  aforesaid,  shall  presume  to  act  as  a 
justice  of  the  peace,  contrary  to  the  true  intent  and  meaning  of  this  act,  all 
proceedings  in  that  behalf  shall  be,  and  the  same  are  hereby  declared  to  be 
utterly  null  and  void  to  all  intents  and  purposes. 

LX[X.  Penalties. — ^That  where  any  act  or  acts  of  Parliament  relating  to 
the  revenue  of  excise  or  customs,  a  penalty  of  treble  the  value  of  goods  or 
commodities  is  imposed  for  or  in  respect  of  any  offence  committed  by  any 
person  or  persons  against  such  acts,  or  any  of  them,  every  person  so  ofiend- 
ing  shall  thereupon  severally  forfeit  and  lose  for  every  such  offence,  either 
treble  the  value  of  the  goods  or  commodities,  to  be  estimated  and  taken 
according  to  and  at  the  rate  and  price  for  which  the  best  goods  or  commo- 
dities of  the  like  sort  or  kind  and  denomination  for  which  the  duty  or  duties 
thereon  have  been  paid  were  sold  for  in  London,  Edinburgh  or  Dublin 
respectively  (as  the  penalty  may  have  been  incurred  in  England,  Scotland 
or  Ireland  respectively),  at  the  time  of  the  commission  of  such  offence,  or 
the  sum  of  one  hundred  pounds  in  lieu  and  instead  of  such  treble  value,  at 
the  election  of  the  commissioners  of  excise  or  customs,  or  the  commissioner 
or  commissioners  and  assistant  commissioners  of  excise  or  customs  in  Soot- 
land  and  Ireland  respectively,  or  the  person  who  shall  inform  or  sue  for  Uie 
same. 

LXX.  Joint-Liability, — ^That  where  by  this  act,  or  any  other  act  or  acts 
of  Parliament  relating  to  the  revenue  of  excise,  a  penalty  is  imposed  upon 
every  person  committing  the  offence  by  which  such  penalty  is  incurred,  and 
such  offence  shall  have  been  or  shall  be  committed  by  several  persons 
jointiy,  such  several  persons  shall  jointly  and  seve^ly  incur  every  such 
penalty,  and  it  shall  be  lawful  to  proceed  against  such  persons  jointiy  or 
severally  for  the  recovery  thereof,  as  the  commissioners  of  excise,  or  the 
commissioner  or  commissioners  and  assistant  commissioners  of  excise  in 
Scotland  and  Ireland  respectively  may  deem  expedient ;  anything  in  this 
act,  or  in  any  other  act  or  acts  of  Parliament,  to  the  contrary  thereof  not- 
withstanding. 

LXXI.  Evidence. — That  where,  in  any  infoi*mation  for  the  recovery  of 
any  penalty,  or  for  the  condemnation  of  any  goods,  confmodities,  or  chattels 
seized  as  forfeited  under  this  act,  or  any  other  act  or  acts  of  Parliament  re- 
lating to  the  revenue  of  excise  or  customs,  any  allegation  or  averment  shall 
be  made  that  such  information  was  exhibited,  or  that  the  commissioners  of 
excise  or  customs,  or  the  commissioner  or  commissioners  and  assistant  com- 
missioners of  excise  or  customs  in  Scotland  and  Ireland  respectiyely,  had 
ordered  such  information  to  be  exhibited,  or  that  the  commissioners  of  exciaa 
or  customs,  or  the  commissioner  or  commissioners  and  assistant  commis- 
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sioners  of  excise  or  customs  in  Scotland  and  Ireland  respectively,  or  the  in- 
formant or  person  suing  by  such  information,  had  made  their  or  his  electioD» 
as  in  such  information  shall  be  alleged  or  averred,  such  allegation  and  aver- 
ment shall  be,  and  the  same  respectively  shall  be  deemed  and  taken  to  be, 
sufficient  proof  of  such  facts  so  alleged  or  averred  respectively,  without  any 
other  or  further  evidence  thereof.^ 

LXXII.  Proof  of  Order  to  Prosecute. — ^That  upon  the  trial  of  any  indict- 
ment, information,  action,  suit,  or  prosecution  whatsoever,  or  in  any  other 
legal  or  judicial  proceeding,  where  it  may  be  necessary  to  give  proof  of  any 
order  issued  by  the  lord  high  treasurer  or  commissioners  of  the  treasury,  or 
by  the  commissioners  of  excise  respectively,  the  letter  or  instructions  which 
shall  have  been  officially  received  by  the  collector,  supervisor,  surveyor,  or 
officer  of  excise  of  the  collection,  district,  or  place  in  which  the  subject- 
matter  of  any  such  indictment,  information,  action,  suit,  or  prosecution,  or 
other  legal  or  judicial  proceeding,  may  have  arisen,  for  the  direction  and  go- 
vernment of  such  collector,  supervisor,  surveyor,  or  officer,  and  in  which  such 
order  is  mentioned  or  referred  to,  and  under  which  said  letter  or  instructions 
such  collector,  supervisor,  surveyor,  or  officer  shall  have  acted,  shall  be 
admitted  and  taken  to  be  sufficient  evidence  and  proof  of  such  order,  to  all 
intents  and  purposes  whatsoever. 

LXXIII.  Defects  in  Fonn, — That  it  shall  be  lawful  for  the  commissioners 
of  excise  and  the  justices  of  the  peace  respectively,  and  they  are  hereby  re- 
spectively authorized  and  required,  upon  the  appearance  of  any  person  or 
persons  summoned  upon  any  information,  or  in  default  of  the  appearance  of 
such  person  or  persons,  and  upon  proof  of  the  service  as  before  mentioned 
of  such  summons  as  aforesaid,  to  proceed  to  the  examination  of  the  fact  or 
facts  alleged  in  such  information,  and  of  the  witness  or  witnesses  on  either 
side,  upon  oath,  touching  the  penalty  or  penalties  alleged  in  such  information 
to  have  been  incurred,  or  the  forfeiture  of  any  goods,  commodities,  or  chat- 
tels therein  alleged  to  have  been  seized  as  forfeited,  and  thereupon  to  give 
judgment  accordingly,  notwithstanding  any  defect  or  defects  of  form  which 
may  appear  in  such  information,  or  in  any  proceedings  thereupon  or  relating 
thereto. 

LXXIV.  Penalty  on  Witnesses, — That  it  shall  be  lawful  for  the  commis- 
sioners of  excise  and  justice  or  justices  of  the  peace,  and  commissioners  of 
appeal  under  this  act  respectively,  before  whom  any  such  information  as 
aforesaid,  or  any  matter  or  thing  under  this  act,  or  any  other  act  or  acts  of 
Parliament  relating  to  the  revenue  of  excise,  shall  be  judicially  brought,  and 
they  are  hereby  respectively  authorized  and  required  to  summon  any  and 
every  person  (other  than  the  person  or  persons  against  whom  such  informa- 
tion is  exhibited),  in  whatever  part  of  the  united  kingdom  any  such  person 
80  summoned  shall  then  reside  or  be,  to  appear  before  the  said  commissioners 
or  the  justices,  or  the  said  commissioners  of  appeal,  who  are  to  hear, 
adjudge,  and  determine  such  information,  matter,  or  thing,  at  a  certain  time 
and  place  to  be  specified  and  set  forth  in  such  summons,  to  give  evidence 
upon  oath  of  the  truth  of  any  facts  alleged  in  such  information,  or  touching 
or  relating  thereto,  or  to  such  matter  or  thing  as  aforesaid ;  and  every 
person,   other   than   as   aforesaid,   being   so   summoned,   and   having  the 

%'  There  are  several  other  averments  usually  inserted  in  informations  which  it  is  not  ma- 
terial to  prove  by  evidence :  thus  the  time  of  committing  the  offence  may  be  proved  to  be 
any  day  within  the  six  months  previously  to  the  exhibiting  of  the  information :  Rex  v. 
Brown,  1  M.  and  M.  163  ;  Rex  v.  Crisp,  7  East,  389.  And  any  quatUUy  or  number  of  an 
article  may  be  proved,  but  so  that  it  does  not  exceed  the  quantity  or  number  averred. 
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reasonable  expenses  for  such  attendance  tendered,  who  shall  neglect  or 
refuse  to  appear  according  to  the  exigency  of  such  summons,  or  who, 
having  so  appeared,  shall  refuse  to  take  oath,  or,  if  a  Quaker,  to  affirm,  or 
shall  refuse  to  give  evidence,  or  to  answer,  according  to  the  best  of  his 
or  her  knowledge  and  belief,  any  legal  question,  when  thereunto  required, 
shall  for  every  such  default  or  offence  forfeit  and  lose  the  sum  of  fifty 
pounds. 

LXXV.  Excise  Officers  may  he  Witnesses, — That  upon  the  trial  or  hearing 
of  any  information  or  other  legal  proceeding  for  the  recovery  of  any  penalty 
incurred,  or  for  the  condemnation  of  any  goods,  commodities,  or  chattels 
seized  as  forfeited  under  or  by  virtue  of  this  act,  or  any  other  act  or  acts  of 
Parliament  relating  to  the  revenue  of  excise,  any  officer  of  excise,  or  any  other . 
person  who  shall  or  may  be  entitled  to  the  whole  or  any  share  of  such  penalty 
or  of  such  seizure,  shall  be  admitted  by  the  court  in  which,  or  the  commis- 
sioners or  the  justices  before  whom  such  information  shall  be  tried  or  heard, 
to  give  evidence  upon  such  information,  and  shall  bo  deemed  and  taken  to  be 
a  competent  witness  upcn  such  trial  or  hearing,  notwithstanding  any  such 
interest  as  aforesaid. 

LXXVII.  Ptvsecution  against  Prii&ners. — ^That  where  any  person  or  per- 
sons shall  be  in  prison  on  any  account  whatsoever,  and  any  information  shall 
be  exhibited  before  the  commissioners  of  excise,  or  any  justice  or  justices  of 
the  peace,  against  such  person  or  persons,  for  the  recovery  of  any  penalty  or 
penalties  incurred  by  such  person  or  persons,  or  for  the  condemnation  of  any 
goods,  commodities,  or  chattels  seized  as  forfeited,  under  or  by  virtue  of  this 
act,  or  any  other  act  or  acts  of  Parliament  relating  to  the  revenue  of  excise, 
claimed  by  such  person  or  persons,  and  such  person  or  persons,  on  a  copy  of 
such  information  being  delivered  to  the  gaoler,  keeper  or  turnkey  of  the 
prison  wherein  such  person  or  persons  shall  be  confined  or  imprisoned, 
with  a  summons  to  appear  and  plead  to  and  to  attend  the  hearing  of  such 
information  at  a  time  and  place  in  such  summons  mentioned,  shall  not 
appear  and  plead  in  person,  or  by  some  person  duly  authorized  in  that 
behalf,  to  such  information,  at  the  time  and  place  so  mentioned,  such  pro- 
ceedings shall  be  thereupon  respectively  had  as  are  hereinbefore  provided 
and  directed  in  cases  of  default  of  appearance  to  any  such  information  ;  any 
law,  custom,  or  usage  to  the  contrary  thereof  notwithstanding. 

JiXXVIII.  Mitigation  of  Penalties — That  it  shall  be  lawful  for  the  com- 
missioners of  excise  and  justices  of  the  peace  respectively,  when  they  shall 
see  cause,  except  in  cases  where  there  is  or  shall  be  any  provision  Uiat  no 
mitigation  shall  be  made  by  the  justices  of  the  peace,  and  they  are  hereby 
respectively  authorized  and  empowered  to  mitigate  any  penalty  incurred  for 
any  offence  committed  against  this  act  or  any  other  act  or  acts~  of  Parliament 
relating  to  the  revenue  of  excise,  for  which  any  information  shall  have  been 
exhibited  before  such  commissioners  or  justice  or  justices  respectively,  as 
they,  the  said  commissioners  and  justices  respectively,  in  their  discretion  shall 
think  fit,  so  as  such  mitigation  shall  not  reduce  such  penalty  to  less  than 
one-fourth  part  thereof  (this  power  of  mitigation  does  not  extend  to  proceedingi 
for  double  duty^  or  on  immediate  arrests — see  4  and  6  WiU,  IV,  c,  51,  «.  20),  and 
that  every  such  mitigation,  and  payment  thereupon  accordingly  made,  ahall 
be  a  sufficient  dincharge  of  every  such  penalty  to  the  person  or  persona  con- 
victed of  such  offence :  But  the  commissioners  are  authorized  further  to  mitigaU 
or  entirely  remit  penalty* 

LXXIX.  Certiorari^  Suspension,  etc. — That  no  writ  of  certiorari  or  other 
writ  or  process  shall  be  issued  at  the  suit  of  any  defendant,  out  of  any  of  his 
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Majesty's  courts  of  record  in  England,  Scotland,  or  Ireland,  nor  shall  any 
bill  of  suspension,  advocation,  or  reduction  be  passed,  nor  shall  any  letter  or 
letters  of  suspension,  advocation,  or  reduction,  or  any  other  proceeding,  be 
issued  out  of  the  Court  of  Session  or  Court  of  Justiciary  in  Scotland,  to 
supersede,  sist,  stay,  remove,  or  in  anywise  affect  any  information  or 
judicial  proceeding  before  the  commissioners  of  excise  or  commissioners  of 
appeal  in  this  act  after  mentioned,  or  before  any  justice  or  justices  of  the 
peace  in  the  united  kingdom,  in  pursuance  of  this  act,  or  any  other  act  or 
acts  of  Parliament  relating  to  the  revenue  of  excise,  or  any  judgment 
tbereupon ;  and  that  every  such  information  shall  be  tried  and  determined, 
and  every  such  judicial  proceeding  shall  be  had  and  completed,  and  every 
such  judgment  executed,  any  such  writ  of  certiorari  or  other  writ  or  process, 
or  bill  or  letter  or  letters  of  suspension,  advocation,  or  reduction,  or  other 
proceeding  notwithstanding:  Provided  always,  that  nothing  herein  contained 
shall  extend,  or  be  deemed  or  construed  to  extend,  to  any  writ  of  certiorari 
sued  or  issued  in  such  cases  in  behalf  o^  his  Majesty,  out  of  his  Majesty's 
courts  of  Exchequer  in  England,  Scotland,  or  Ireland  respectively. 

LXXX.  Record  of  Procedure, — ^That  it  shall  be  sufficient,  in  the  record 
or  written  account  of  any  proceedings  before  the  commissioners  of  excise,  to 
state  that  the  information  was  exhibited  to  and  before  the  commissioners  of 
excise,  without  stating  their  names  ;  and  that  every  adjudication  and  deter- 
mination upon  any  such  information,  by  any  three  or  more  of  such  commis- 
sioners, shall  and  the  same  is  hereby  declared  to  be  good  and  valid  in  law, 
and  may  be  executed  and  put  in  force  by  virtue  of  a  warrant  or  warrants 
ander  the  hands  of  any  three  commissioners  of  excise,  whether  the  commis- 
sioners setting  their  hands  to  such  warrant  or  warrants  shall  or  shall  not 
happen  to  be  the  particular  commissioners  by  whom  such  adjudication  or 
determination  was  made,  or  whether  such  three  commissioners  so  setting 
their  hands  to  such  warrant  or  warrants  were  commissioners  at  the  particu- 
lar time  or  times  when  such  adjudication  or  determination  as  aforesaid  was 
made  ;  provided  that  the  persons  so  setting  their  hands  to  such  warrant  or 
warrants  shall  at  the  time  and  times  of  such  their  setting  their  hands  thereto 
actually  be  such  commissioners ;  any  law,  custom,  or  usage  to  the  contrary 
in  anywise  notwithstanding.  {See  4  and  5  Will.  IV.  c.  51,  s.  22^  providing  for 
the  continuance  of  prosecutions^  notwithstanding  the  death  of  the  informer). 

LXXXIl.  Appeal  to  Quarter  Sessions. — ^And  in  case  any  officer  who  9hall 
exhibit  any  information,  or  any  person  or  persons  against  whom  any  infor- 
mation shall  have  been  exhibited,  or  who  shall  appear  and  claim  any  goods, 
commodities,  or  chattels  alleged  to  be  forfeited  in  any  information  exhibited 
before  any  justice  or  justices  of  the  peace  as  aforesaid,  shall  feel  aggrieved 
by  the  judgment  given  thereon  by  such  justices,  it  shall  be  lawful  for  such 
officer  or  such  person  or  persons,  upon  giving  such  notice  as  hereinafter 
mentioned,  to  appeal  therefrom  to  the  justices  assembled  at  the  next  general 
quarter-sessions  of  the  peace  (or  if  there  be  not  one  week  between  the  time 
of  giving  such  notice  and  the  next  general  quarter-sessions,  then  to  the  ge- 
neral quarter- sessions  of  the  peace  next  after  the  expiration  of  one  week),  to 
be  holden  in  and  for  the  county,  shire,  division,  city,  town,  or  place  in  which 
such  judgment  so  appealed  against  shall  have  been  given ;  and  it  shall  be 
lawful  for  the  justices  of  the  peace  at  such  general  quarter-sessions,  upon 
being  served  with  such  notice,  and  they  are  hereby  respectively  authorized 
and  required,  at  such  general  quarter-sessions,  to  hear,  adjudge,  and  finally 
determine  such  appeal ;  and  if  upon  any  such  appeal,  either  to  the  commis- 
sioners of  appeal,  or  justices  of  the  peace  at  quarter-sessions,  any  defect  m 
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form  shall  be  found  in  tho  information,  or  in  any  part  of  the  proceedings 
thereon  or  relating  thereto,  or  in  the  record  thereof,  every  such  defect  of 
form  shall  thereupon  be  rectified  and  amended  by  order  of  such  commissionerB 
of  appeal,  or  of  such  justices,  or  the  major  part  of  them  assembled  at  such 
general  quarter-sessions,  before  whom  respectively  such  appeal  shall  be 
brought ;  anything  in  this  act,  or  any  other  act  or  acts  of  Parliament,  to 
the  contrary  notwithstanding. 

LXXXIII.  Notice  of  AppecU  and  Deposit. — ^That  no  such  appeal  as  afore- 
said shall  be  allowed,  unless  the  party  or  parties  appellant  shall,  at  and  im- 
mediately upon  the  giving  of  the  judgment  appealed  against,  give  notice  in 
writing  of  such  appeal  to  the  commissioners  of  excise  or  justices  of  the  peace 
respectively  from  whose  judgment  such  appeal  shall  be  made,  and  also  to  the 
adverse  party  or  parties  on  such  appeal,  and  shall  lodge  such  notice  at  the 
office  or  with  the  registrar  of  the  commissioners  of  appeal,  or  with  the  clerk 
of  the  peace  for  the  justices  of  the  peace  at  such  general  quarter-sessions  as 
aforesaid,  respectively,  by  and  before  whom  such  appeal  is  to  be  finally  ad- 
judged and  determined ;  and  no  such  appeal  as  aforesaid  shall  be  heard,  un- 
less the  party  or  parties  appellant  on  such  appeal  shall,  within  one  week  at 
least  before  such  appeal  is  to  be  finally  adjudged  and  determined,  give  notice 
in  writing  to  the  adverse  party  or  parties  on  such  appeal  of  the  time  and 
place  where  such  appeal  is  to  be  heard :  Provided  always,  that  where  the 
judgment  appealed  against  shall  be  a  conviction  in  any  penalty  or  penalties 
of  the  party  or  parties  appellant,  such  party  or  parties  shall  also,  within 
three  days  next  afler  the  giving  of  the  judgment  appealed  against,  place  and 
deposit  in  the  hands  of  the  commissioners  of  excise,  or  of  the  collector  of 
excise  in  whose  collection,  or  of  the  supervisor  of  excise  in  whose  district  the 
information  shall  have  been  exhibited,  the  amount  of  the  penalty  or  penalties 
in  which  such  party  or  parties  shall  have  been  convicted,  or  of  the  sum  or 
sums  of  money  to  which  such  penalty  or  penalties  shall  have  been  mitigated ; 
or  where  the  judgment  appealed  against  shall  be  either  for  or  against  the 
condemnation  of  any  goods,  commodities,  or  chattels  seized  as  forfeited,  such 
goods,  commodities,  and  chattels,  shall  be  left  and  deposited  with  the  com- 
missioners of  excise,  or  the  collector  of  excise,  in  whose  collection,  or  the 
supervisor  of  excise  in  whose  district  the  information  shall  have  been  exlii- 
bited,  until  the  final  adjudication  and  determination  of  such  appeal.  {See 
further  regulationM  respecting  appeals^  infra  4  and  6  WiU.  IV.  c.  51,  «ff.  23,  24), 

LXXXIV.  Procedure  in  Appeals, — That  upon  every  such  appeal  it  shall 
be  lawful  for  the  commissioners  of  appeal,  or  the  justices  of  the  peace  at  the 
general  quarter-sessions  respectively,  before  whom  respectively  any  such 
appeal  shall  be  brought,  and  they  are  hereby  respectively  authorized  and 
required  to  proceed  to  re-hear  upon  oath,  and  to  re-examine  the  same  wit- 
ness and  witnesses,  and  to  re-consider  the  same  evidence,  and  the  merits  of 
the  case  whereon  the  original  judgment  appealed  against  shall  have  been 
given,  and  they  shall  not  examine  any  evidence,  or  any  witness  or  witnesses 
other  than  or  different  from  the  evidence,  and  the  witness  or  witnesses  which 
and  who  shall  have  been  before  examined  before  the  commissioners  of  excise 
or  justices  of  the  peace  respectively,  at  the  trial  and  hearing  of  the  informa- 
tion upon  which  the  original  judgment  shall  have  been  given.  (Bvteee  infra  4 
and  5  Will,  IV.  c.  51, 5.  24).  And  such  commissioners  of  appeal,  and  justices 
of  the  peace  at  general  quarter-sessions,  are  hereby  respectively  auUiorized 
and  empowered,  on  any  such  appeal,  to  reverse  or  confirm  in  the  whole  or 
in  part  the  judgment  appealed  against,  or  to  give  such  new  or  different  judg- 
ment as  they  in  their  discretion  shall  in  that  behalf  think  fit ;  and  such  oom- 
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missioners  of  appeal,  and  justices  of  the  peace  at  general  quarter-aessionB 
respectively,  shall  in  anj  such  new  or  different  judgment  have  the  same 
power  of  mitigation  as  is  hereinbefore  by  this  act  given  to  justices  of  the 
peace  and  commissioners  of  excise  in  judgments  respectively  given  by  them : 
Provided  always  that  it  shall  be  lawful  for  such  commissioners  of  appeal, 
and  justices  of  the  peace  at  such  general  quarter-sessions  respectively,  las 
aforesaid,  at  their  discretion,  to  state  the  facts  of  any  case  on  which  such 
appeal  shall  be  made  specially  for  the  opinion  and  direction  of  the  Court  of 
Exchequer  in  England,  Scotland,  or  Ireland,  as  the  same  shall  have  arisen 
therein  respectively. 

LXXXV.  Execution  on  Convictions, — ^That  where  the  judgment  of  the 
commissioners  of  excise  or  justices  of  the  peace  appealed  against  shall  be 
affirmed  by  the  court  of  appeal,  such  judgment  shall  be  enforced  and  execut- 
ed by  the  commissioners  of  excise  or  justices  of  the  peace  respectively,  in  like 
unmiicr  as  if  there  had  been  no  such  appeal ;  and  that  where  the  judgment 
appealed  against  shall  be  reversed,  and  another  or  different  judgment  given 
by  the  court  of  appeal  than  the  judgment  given  by  the  commissioners  of 
excise  or  justices  of  the  peace  appealed  against,  such  new  judgment  shall  be 
enforced  and  executed,  as  hereinafter  mentioned,  by  the  commissioners  of 
appeal,  or  justices  of  the  peace  at  the  general  quarter- sessions,  by  whom  re- 
spectively such  new  judgment  shall  have  been  given. 

LXXXVI.  Warrants  to  Levy, — Tliat  where  any  judgment  is  by  this  act 
required  to  be  enforced  and  executed  by  the  commissioners  of  excise  or  jus- 
tices of  the  peace  (the  same  not  having  been  appealed  against,  or  if  appealed 
against,  having  been  affirmed  by  the  court  of  appeal)  shall  be  for  Uie  con- 
demnation of  any  goods,  commodities,  or  chattels  seized  as  forfeited,  it  shall 
be  lawful  for  such  commissioners  of  excise  and  justices  of  the  peace  respec- 
tively, and  they  are  hereby  respectively  authorized  and  required  to  apply  the 
money  which  shall  have  been  so  deposited  as  aforesaid  in  satisfaction  of  such 
judgment,  and  if  the  same  shall  not  be  sufficient  to  satisfy  such  judgment,  to 
award  and  grant  a  warrant  or  warrants  under  their  hands,  to  any  officer  or 
officers  of  excise,  for  the  sale  of  such  goods,  commodities,  or  chattels  which 
they  respectively  shall  have  condemned  ;  and  where  the  judgment  to  be  so 
enforced  and  executed  shall  be  for  any  penalty  or  penalties,  or  for  any  sum 
or  sums  of  money  to  which  such  penalty  or  penalties  shall  have  been  miti- 
gated, it  shall  be  lawful  for  such  commissioners  of  excise  or  justices  of  the 
peace  respectively,  and  they  are  hereby  respectively  authorized  and  required 
to  award  and  grant  a  warrant  or  warrants  under  their  hands,  to  any  officer 
or  officers  of  excise,  authorizing  such  officer  or  officers  to  levy  the  penalty  or 
penalties,  or  sum  or  sums  of  money,  so  adjudged,  or  so  much  thereof  as  shall 
not  have  been  so  satisfied  as  aforesaid,  upon  the  goods  and  chattels  of  such 
person  or  persons  so  convicted,  and  either  to  detain  and  keep  such  goods  and 
chattels  in  the  house  or  place  where  the  same  shall  have  been  found,  or  to 
remove  the  same  to  the  next  office  of  excise.  ^ 

LXXXVII.  Warrants  on  Appeal. — ^That  where  any  judgment  is  by  this 
act  required  to  be  enforced  and  executed  by  the  commissioners  of  appeal,  or 
by  the  justices  of  the  peace  at  the  general  quarter-sessions,  on  appeal,  shall 
be  for  the  condemnation  of  any  goods,  commodities,  or  chattels  seized  as  for- 
feited, it  shall  be  lawful  for  such  commissioners  of  appeal  or  justices  of  the 
peace  respectively,  and  they  are  hereby  respectively  authorized  and  required 
to  grant  a  warrant  or  warrants,  under  their  hands,  or  under  the  hands  of  any 
two  of  such  commissioners  or  justices  respectively,  to  any  officer  or  officers 
of  excise,  for  the  sale  of  the  goods,  commodities,  or  chattels  which  they  re- 
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2?"!Sn5f  .iTiTf"^""""^  •  ^  ^*'""'  the  judgment  to  be  so  enfoix^ 
^  «^r  ?  M        l"  ^y.P^"«'^y  ^^  P«°»Jrie.,  or  for  any  sum  or  sums 

iLuZI Z'  w '      T^  ^°?^'.^  ^'  P""^"«  **>^^  »»«^«  been  mitigated,  i 
JaU  be  lawtul  tor  such  commissioners  of  appeal,  or  justices  of  the  ^eace  a 

Ihe  genend  quarter- s«sions  respectirelj,  and  thej  are  hereby  resiJc^vely 
anthonzed  and  required  to  apply  the  money  which  shall  have  been  «>  depo- 
nted  M  aforesaid  in  satwfociion  of  such  judgment;  and  if  the  same  shall  ^t 
be  sufficieni  to  sans fy  such  judgment,  to  award  and  grant  a  warrant  or  war- 
rams  under  their  hands,  or  under  the  hands  of  any  two  of  such  commissioners 
or  justices  respectively,  to  any  officer  or  officers  of  excbe,  authorizincr  such 
officer  or  officers  to  levy  the  jienaliy  or  p^wialiies,  or  sum  or  sums  of  money, 
,  so  adjudged,  or  so  much  thereof  a.*  shall  not  have  been  so  satisfied  as  afore- 

said,  upon  the  goods  and  chattels  of  such  person  or  persons  so  convicted,  and 
either  to  detiin  and  keep  such  goo^Js  and  chattels  in  the  hou*e  or  place  where 
the  same  shall  have  been  found,  or  to  remove  the  same  to  the  next  office  of 
I  excise. 

'  LXXXniI.  Ti'rit€  vf  S*\U, —  To  ht  Umittd  in  such  warranty  so  aa  «/rA  tim 

I  be  nc4  /«?  tk'mjOHr  fi*Vf»  nor  more  than  dght  days, 

;  LXXXIX.  Application  r,f  Proceeds.— Ojicer  of  excise  mahing  such  levy,  to 

deJttct  the  peaalf^'rs  or  smns  *>/ money  for  which  such  levy  shall  be  made,  and 
all  reasonaUe  chanjes  and  exj'inses  attending  such  levy,  and  to  return  the  over' 
plus  {if  any)  to  tJie pn:ipn(t*^r  ^/the  g<fO*]s. 

XC.    Warroht  against  the  Ptrs^yn  — That  for  want  of  sufficient  goods  and 
chattek  whereon  such  penalty  and  penalties,  or  sum  and  sums  of  money, 
with  the  charges  and  expenses  aforesaid,  may  be  levied,  and  on  a  return  in 
'   writing  made  upon  any  levy  warrant  by  any  officer  to  whom  such  warrant 
may  have  been  directed,  to  the  person  by  whom  such  warrant  shall  have 
been  granted,  or  to  the  commis^ioners  of  excise,  or  any  one  or  more  of  the 
justices  of  the  peace  within  whose  jurisdiction  respectively  any  such  warrant 
shall  have  been  issued,  that  such  officer  cannot  find,  within  the  jurisdiction 
in  which  such  warrant  shall  have  been  issued,  any  goods  and  chattels  of  the 
person  or  persons  against  whom  such  warrant  shall  have  been  granted, 
whereon  the  same  can  be  levied,  or  on  a  return  as  aforesaid,  that  part  of 
sach  penalty  and  penalties,  or  sum  and  sums  of  money,  charges  and  ex- 
penses, has  been  levied  or  p.iid,  and  that  such  officer  cannot  find  any  further 
ooods  and  chattels  of  the  person  or  persons  against  whom  such  warrant 
shall  have  been  granted  (beyond  the  goods  and  chattels  already  seized  and 
sold  as  aforesaid), Within  such  jurisdiction  as  aforesaid,  whereon  the  residae 
of  sach  penalty  and  penalties,  or  sum  and  sums  of  money,  charges  and  ex- 
penses, can  be'lovied.  it  shall  be  lawful  for  the  persons  by  whom  such  war- 
rant shall  have  been  granted,  or  for  any  two  or  more  of  the  commissioners 
of  excise,  or  anv  one  or  more  of  the  justices  of  the  peace  to  whom  respec- 
tively such  return  shall  have  been  made  as  aforesaid,  and  they  are  hereby 
respectively  authorized  and  required  thereupon  to  grant  a  warrant  or  wai^ 
rants  in  manner  aforesaid,  to  any  officer  or  officers  of  excise,  to  arrest  and 
convey  such  person  or  persons  to  the  common  gaol  or  house  of  correction 
m-ithin  his  or  their  jurisdiction  respectively,  and  there  to  deliver  the  person 
or  Der«ons  so  arrested,  with  a  duplicate  of  such  warrant  or  warrants  to  the 
«iS«^r  keeper  of  such  gaol  or  house  of  correction,  there  to  remain  and  be 
lent  by  such  gaoler  or  keeper,  until  satisfaction  be  made  of  such  judgment 
L  afoiLuil,  ^  until  such  person  or  persons  shall  be  ordered  by  the  com- 
•    t!n^  of  excise,  or  the  commissioner  or  commissioners  and  assistant 
;3SSaet  oTeTcii  ii^^^^       -d  I-'-d  respectively,  to  be  liberated 
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or  discharged ;  any  law,  bill  of  health,  custom  or  usage  in  England,  Scot- 
land, or  Ireland,  to  the  contrary  thereof  in  anywise  notwithstanding. 

XCI.  Fresh  levy  Watrant, — That  where  any  goods  or  chattels  of  and  be- 
longing to  any  person  or  persons  against  whom  any  such  warrant  for  arrest 
shall  have  been  granted,  shall  be  found  at  any  time  or  times  afler  the  grant- 
ing or  execution  of  such  warrant,  it  shall  be  lawful  for  the  person  or  persons 
by  whom  such  warrant  shall  have  been  granted,  or  for  any  two  or  more  of 
the  commissioners  of  excise,  or  for  any  one  or  more  of  the  justices  of  the 
peace  in  whose  jurisdiction  respectively  any  such  goods  or  chattels  shall  be 
found,  and  he  and  they  is  and  are  hereby  respectively  authorized  and  re- 
quired, notwithstanding  tlie  granting  of  such  warrant  of  arrest,  to  award 
and  grant  a  fresh  warrant  or  warrants  under  his  or  their  hand  or  hands,  to 
any  offiber  or  officers  of  excise,  to  levy  upon  the  goods  and  chattels  so  found 
any  penalty  or  penalties,  or  any  sum  or  sums  of  money,  charges  and  ex- 
penses, for  which  the  former  levy  warrant  may  have  been  granted,  or  to 
levy  so  much  thereof  as  may  not  have  been  before  paid ;  and  upon  payment 
and  satisfaction  thereof,  the  warrant  for  arrest  shall  be  discharged,  and  the 
person  or  persons  arrested  shall  be  forthwith  liberated  out  of  custody. 

XCII.  Warrants  executed  beyond  Jtwisdiction. — That  where  any  such 
warrant  as  aforesaid  shall  be  granted,  and  cannot  be  executed  by  reason 
that  sufficient  distress,  or  that  the  person  or  persons  against  whom  the  same 
shall  have  been  granted  cannot  be  found  within  the  limits  of  the  jurisdiction 
of  the  commissioners  or  justices  in  which  such  warrant  shall  have  been 
issued,  it  shall  be  lawful  for  any  one  or  more  of  the  justices  of  the  peace  for 
any  other  county,  shire,  division,  city,  town,  or  place,  within  the  united 
kingdom,  and  such  justice  or  justices  is  and  are  hereby  respectively  autho-% 
rized  and  required  to  indorse  his  or  their  name  or  names  respectively  upon 
such  warrant ;  and  such  warrant  and  indorsement  thereon  shall  be  a  suffi- 
cient authority  to  the  officer  or  officers  of  excise  to  whom  such  warrant  shall 
be  directed,  or  having  the  execution  thereof,  to  execute  the  same  in  such 
other  county,  shire,  division,  city,  town,  or  place,  and  to  levy  as  aforesaid 
the  penalty  and  penalties,  or  sum  and  sums  of  money,  for  which  such  war- 
rant shall  have  been  granted,  or  so  much  thereof  as  may  not  have  been  be- 
fore paid  upon  the  <;oods  and  chattels  of  and  belonging  to  the  person  or 
persons  against  whom  such  warrant  shall  have  been  granted,  which  shall  be 
found  within  the  jurisdiction  of  the  justice  or  justices  indorsing  such  war- 
rant, or  to  arrest  and  convey  such  person  or  persons  to  the  common  gaol  or 
house  of  correction  of  the  county,  shire,  division,  city,  town,  or  place  where 
such  warrant  shall  have  been  executed,  there  to  remain  until  delivered,  as 
by  this  act  is  before  directed  :  Provided  always,  that  no  action  of  trespass 
or  false  imprisonment,  nor  any  information  or  indictment,  or  other  prose- 
cution, shall  be  brought,  commenced,  or  prosecuted  against  any  justice  or 
justices  of  the  peace  respectively  for  or  by  reason  of  his  or  their  having 
granted  subsidiary  warrants,  or  indorsed  any  warrant  in  pursuance  and  under 
the  directions  of  this  act  in  execution  of  any  judgment,  but  it  shall  be  lawful 
for  any  person  or  persons  to  bring  or  prosecute  his,  her,  or  their  action  or 
suit  against  the  commissioners  or  justices  respectively  by  whom  the  ori- 
ginal warrant  in  execution  of  such  judgment  shall  have  been  granted,  in  the 
same  manner  as  such  person  or  persons  might  have  done  if  this  act  had  not 
been  made. 

XCIII.  Condemnation  of  Seizures, — That  in  all  cases  where  any  seizure 
shall  be  made  of  any  goods,  commodities,  or  chattels,  under  or  by  virtue  of 
thb  act,  or  any  other  act  or  acts  of  Parliament  relating  to  the  revenue  of 
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excise,  and  no  person  shall  appear  to  claim  the  goods,  commodities,  or 
chattels  so  seized,  then  and  in  every  such  case,  if  such  seizure  shall  have 
been  made  within  the  limits  of  the  chief  office  of  excise,  it  shall  be  lawful 
for  any  officer  of  excise  who  shall  have  made  such  seizure,  after  the  expira- 
tion of  fourteen  days  next  after  the  day  on  which  such  seizure  shall  have 
been  made,  to  cause  notice  in  writing,  signed  by  the  solicitor  of  excise  for 
the  summary  jurisdiction,  to  be  affixed  on  some  conspicuous  part  of  the 
outside  of  the  chief  office  of  excise,  signifying  the  day  when  the  commis- 
sioners of  excise,  or  any  three  or  more  of  them,  will  proceed  to  hear  and 
adjudge  the  matter  of  such  seizure ;  and  if  any  such  seizure  shall  have  been 
made  as  aforesaid  in  any  part  of  the  united  kingdom  out  of  the  limits  of  the 
chief  office  of  excise,  it  shall  be  lawful  for  any  officer  of  excise  who  shall 
have  made  such  seizure  to  cause  a  notice,  issued  by  any  justice  or  justices 
of  the  peace  within  whose  jurisdiction  any  such  seizure  shall  have  been 
made,  and  before  whom  any  information  shall  have  been  exhibited  for  the 
condemnation  thereof,  to  be  affixed  on  some  conspicuous  part  of  the  outside 
of  the  office  of  excise  next  to  the  place  where  such  seizure  shall  have  been 
made,  during  the  market  day  next  after  the  expiration  of  six  days  from  the 
day  on  which  such  seizure  was  made,  or  during  any  other  subsequent  market 
day,  in  which  notice  there  shall  be  specified  the  day  (the  same  being  any 
day  after  the  termination  of  eight  days  from  the  date  of  such  notice)  and  the 
place  when  and  where  the  justices  of  the  peace  will  proceed  to  the  hearing 
and  adjudging  of  the  matter  of  any  such  seizure;  and  it  shall  be  lawful  for 
the  said  commissioners  of  excise  and  justices  of  the  peace  respectively, 
within  their  relspective  jurisdictions,  and  they  are  hereby  respectively  autho- 
#  rized  and  required  to  proceed,  on  the  day  and  at  the  place  mentioned  in  such 
notice,  to  examine  into  the  cause  of  any  such  seizure,  and  to  give  judgment 
accordingly;  and  such  judgment  shall  be  as  good,  valid,  and  effectual  in 
law  as  if  the  respective  proprietor  or  proprietors  of  the  goods,  commodities, 
or  chattels  seized  respectively,  had  been  respectively  summoned  in  manner 
hereinbefore  in  this  act  directed. 

XCIV.  Proceedings  upon  Seizures. — ^That  where  any  horses  or  other  cattle, 
or  any  goods  of  a  perishable  nature,  shall  be  seized  by  any  officer  or  officers 
of  excise,  as  forfeited  under  or  by  virtue  of  this  act,  or  any  other  act  or  acts 
of  Parliament  relating  to  the  revenue  of  excise  or  customs,  it  shall  be  lawful 
for  the  commissioners  of  excise,  or  the  commissioner  or  commissioners  and 
assistant  commissioners  of  excise  in  Scotland  and  Ireland  respectively,  and 
they  are  hereby  respectively  authorized  to  order  any  such  seizure  as  afore- 
said to  be  liberated  and  delivered  up  to  the  claimant  or  claimants  thereof, 
upon  such  claimant  or  claimants  entering  into  a  bond  to  his  Majesty,  in  the 
penalty  of  double  the  value  of  the  horses  or  other  cattle  or  goods  respectively 
so  liberated  and  delivered  up  as  aforesaid,  with  a  condition  thereunder 
written,  that  such  bond  shall  be  void  upon  payment  of  the  appraised  value 
of  such  horses  or  other  cattle,  or  of  such  goods  respectively,  as  aforesaid,  on 
the  condemnation  thereof  as  forfeited  ;  and  if  no  claimant  of  any  such  horses 
or  other  cattle,  or  of  sucli  goods  respectively,  shall  appear,  or,  if  appearing, 
such  claimant  shall  refuse  or  neglect  to  enter  into  such  bond  as  aforesaid,  it 
shall  be  lawful  for  the  commissioners  of  excise,  and  commissioner  or  com- 
missioners and  assistant  commissioners  of  excise  in  Scotland  and  Ireland 
respectively,  and  they  are  hereby  respecti\ely  authorized,  at  any  time  after 
the  expiration  of  fourteen  days  from  the  making  of  such  seizure,  to  order 
and  direct  that  all  such  hoi*ses  or  other  cuttle,  or  all  such  goods  respec- 
tively, as  aforesaid,  shall  be  sold  at  public  auction,  notwithstanding  the  con- 
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demnation  thereof  shall  not  at  that  time  have  taken  place :  Provided  always, 
that  if  any  such  horses  or  other  cattle,  or  if  any  such  goods  as  aforesaid,  shall 
be  afterwards  ordered  to  be  restored  without  any  proceeding  being  instituted 
for  the  condemnation  thereof,  or  if  instituted  before  the  same  shall  have  been 
condemned,  or  if  upon  the  hearing  or  trial  for  the  condemnation  of  such 
horses  or  other  cattle,  or  of  such  goods  as  aforesaid,  the  decision  or  verdict 
thereupon  shall  be  in  favour  of  the  claimant  or  claimants  thereof,  the  ap- 
praised value  of  such  horses  or  other  cattle,  or  of  such  goods  as  aforesaid, 
or  the  proceeds  of  the  sale  thereof  respectively,  at  the  election  of  such 
claimant  or  claimants,  shall  on  demand  thereof  be  paid  to  such  claimant  or 
claimants,  by  the  commissioners  of  excise,  or  the  commissioner  or  commis* 
sioners  and  assistant  commissioners  of  excise  in  Scotland  and  Ireland  re« 
spectively,  together  with  such  further  reasonable  sum,  by  way  of  compensa- 
tion for  the  loss  sustained  by  reason  of  the  seizure,  detention,  and  sale  of 
such  horses  or  other  cattle,  or  of  such  goods  as  aforesaid,  as  the  commis- 
sioners of  excise,  or  commissioner  or  commissioners  and  assistant  commis- 
sioners of  excise  in  Scotland  and  Ireland  respectively,  shall  in  their  discre- 
tion think  fit ;  and  if  the  proprietor  or  proprietors,  or  claimant  or  claimants, 
of  any  such  horses  or  other  cattle,  or  of  any  such  goods  as  aforesaid,  shall 
accept  such  appraised  value,  or  proceeds  of  sale,  together  with  such  further 
sum  as  aforesaid,  no  such  proprietor  or  claimant  shall  have  or  be  entitled  to 
maintain  any  action  or  suit  for  any  recompense  or  damage  on  account  of  the 
seizure,  detention,  or  sale  of  any  such  horses  or  other  cattle,  or  of  any  such 
goods  as  aforesaid ;  any  law,  custom,  or  usage  to  the  contrary  thereof  in 
anywise  notwithstanding. 

AMENDED  GENERAL  REGULATION  ACT. 
4  and  5  Will.  IV.  c.  51  (I3th  August  1834). 

Sect.  XVIII.  (Section  66  of  7  and  8  Geo.  IV.  repealed), 
XIX.  Exhibition  of  Infoi^mation. — That  every  information  for  the  recovery 
of  any  penalty  or  for  the  condemnation  of  any  seizure,  shall  be  exhibited 
before  the  commissioners  of  excise,  or  justice  or  justices  of  the  peace  re- 
spectively, within  four^  calendar  months  next  after  the  offence  or  offences 
alleged  in  such  information  shall  have  been  committed,  or  the  goods,  com- 
modities, chattels,  or  things  therein  alleged  to  have  been  forfeited  shall  have 
been  seized  ;  and  a  notice  in  writing  of  such  information  having  been  so  ex- 
hibited shall  be  given  to  the  person  against  whom  the  same  shall  have  been 
exhibited  within  one  week  next  after  the  exhibiting  of  such  information ; 
and  the  commissioners  of  excise,  or  justice  or  justices  of  the  peace,  before 
whom  any  such  information  shall  be  exhibited,  are  hereby  respectively 
authorized  and  required  to  summon  every  person  against  whom  any  such 
information  shall  have  been  exhibited  to  appear  and  plead  to  and  to  attend 
the  hearing  of  such  information  at  a  time  and  place  to  be  named  in  such 
summons,  which  summons  shall  be  served  upon  every  such  person  or  persons 
ten  days  at  the  least  before  the  time  appointed  in  such  summons,  and  which 
summons  may  be  added  to  or  may  include  such  notice  as  aforesaid,  or  may 
be  separate  and  apart  therefrom,  and  be  served  at  another  and  different 
time,  subsequent  to  the  delivery  of  such  notice,  at  the  option  of  the  prosecu- 
tor :  Provided  always,  that  where  such  information  shall  be  exhibited  for 

>  Extended  to  tix  months  bj  11  and  12  Viet  c.  118,  a.  a 
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the  recovery  of  double  the  value  of  any  duty  or  duties  neglected  to  be  paid 
or  cleared  ofiT,  it  shall  be  sufficient  if  such  summons  be  served  twelve  hours 
at  the  least  before  the  time  appointed  in  such  summons  :  And  provided  also, 
that  in  all  cases  it  shall  be  deemed  and  taken  to  be  sufRcient  delivery  and 
service  of  any  such  notice  and  summons  as  aforesaid,  if  a  copy  of  the  same 
be  left  at  or  upon  the  place  used  or  occupied  by  any  such  person  or  persons 
respectively  for  carrying  on  his  or  their  trade  or  business,  or  at  the  building 
or  place  where  any  such  offence  shall  have  been  committed  or  such  seizure 
made,  or  at  the  place  of  residence,  or  with  the  wife  or  child  or  servant  of 
any  such  person  or  persons,  the  same  being  directed  to  such  person  or  per- 
sons by  the  right  or  assumed  name  or  names  of  such  person  or  persons  ;  or 
where  any  such  offence  shall  have  been  committed  or  discovered  in  transit, 
or  any  seizure  made  in  transit,  and  the  place  of  business  or  residence  of  the 
offender  shall  be  unknown  to  the  person  discovering  such  offence  or  making 
such  seizure,  it  shall  be  sufficient  if  such  notice  and  summons,  or  a  copy  there- 
of, be  affixed  at  or  upon  such  conspicuous  part  of  the  office  of  excise  next  to 
where  such  offence  shall  have  been  committed  or  discovered,  or  seizure  made, 
directed  to  such  offender  or  offenders  by  his  or  their  right  or  assumed  name 
or  names,  if  the  same  shall  be  known  to  the  prosecutor,  and  if  not  known, 
without  any  name  or  names. 

XX.  Power  of  Mitigation, — And  whereas  doubts  have  been  entertained 
whether,  under  the  provision  of  the  said  recited  act  authorizing  the  mitiga- 
tion of  penalties  to  one-fourth,  the  justices  of  the  peace  respectively,  before 
whom  any  information  may  be  exhibited  for  the  recovery  of  double  the  value 
of  any  duty  or  duties  of  excise  neglected  to  be  paid  or  cleared  off,  have  not 
power  to  mitigate  the  penalty  of  such  double  value ;  for  determining  of 
which  doubts  be  it  further  enacted.  That  nothing  in  the  said  recited  act,  or 
in  any  other  act  or  acts  relating  to  the  revenue  of  excise,  shall  be  construed 
to  authorize  or  empower  any  justices  of  the  peace,  on  the  hearing  and  de- 
termining of  any  information  for  the  recovery  of  double  the  value  of  any 
duty  or  duties  of  excise  neglected  to  be  paid  or  cleared  off,  to  mitigate  the 
said  penalty  of  the  double  value  of  such  duties,  but  the  said  justices  shall  in 
all  cases  convict  the  defendant  or  defendants  in  the  full  penalty  of  double 
the  value  of  the  duties  which  shall  be  proved  to  have  been  neglected  to  be 
paid  and  cleared  off,  and  shall  give  judgment  accordingly;  and  no  justice  of 
the  peace  before  whom  any  person  having  been  arrested  and  detained  under 
any  act  or  acts  relating  to  the  revenue  of  excise,  and  liable  to  the  payment 
of  any  penalty,  and  in  default  of  the  immediate  payment  thereof  to  be  com- 
mitted to  prison  for  a  limited  period,  shall  have  any  power  or  authority  to 
mitigate  such  penalty,  except  where  a  special  power  for  the  mitigation  of 
such  penalty  shall  be  given  ;  anything  in  the  said  recited  act,  or  any  other 
act  or  acts  relating  to  the  revenue  of  excise  notwithstanding. 

XXI.  As  to  Pat/ment  of  Expenses  from  Revenve, 

XXII.  Contintiation  of  Information. — That  where  in  any  case  any  informa- 
tion for  the  recovery  of  any  penalty  incurred,  or  the  condemnation  of  any 
goods,  commodities,  articles,  or  things  forfeited,  under  any  law  or  laws  re- 
lating to  the  revenue  of  excise,  shall  by  order  of  the  commissioners  of  excise 
be  exhibited  before  the  commissioners  of  excise  or  before  any  justice  or 
justices  of  the,  peace,  and  the  officer  of  excise  by  whom  or  in  whose  name 
such  information  shall  be  or  shall  have  been  exhibited  shall  die,  or  be  re- 
moved or  discharged,  or  at  the  time  of  hearing  may  be  absent,  such  infor- 
mation shall  not,  by  such  death,  removal,  or  discharge,  or  by  the  absence  of 
such  officer,  abate  or  be  diminished,  but  all  the  proceedings  on  such  informa- 
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tion  shall  be  continued  and  may  be  proceeded  on  by  any  other  officer  oi 
excise  in  the  name  of  the  officer  by  whom  the  same  shall  have  been  exhibit- 
ed ;  and  the  said  commissioners  of  excise  and  the  justices  shall,  on  the  day 
named  and  appointed  in  the  summons  to  be  issued  in  that  behalf,  proceed  to 
hear  and  determine  the  matter  of  such  information,  and  shall  examine  all 
such  witnesses  as  shall  be  tendered  to  them  for  examination  by  any  officer 
of  excise  in  support  of  such  information,  notwithstanding  such  death,  re- 
moval, or  discharge,  or  the  absence  of  the  officer  of  excise  by  whom  or  in 
whose  name  such  information  shall  be  or  shall  have  been  exhibited  ;  and  all 
the  proceedings  on  such  information,  and  all  proceedings  for  recovery  of  any 
penalty  awarded  thereon,  or  for  the  arrest  and  imprisonment  of  any  defendant 
for  nonpayment  of  such  penalty,  or  for  condemnation  of  any  goods,  commo- 
dities, articles,  or  things,  shall  be  good,  valid  and  effectual. 

XXIII.  Regulation  of  Appeal. — That  if  there  shall  not  be  twenty  days 
between  the  time  of  any  judgment  being  given  by  any  justices  of  the  peace 
on  any  information  exhibited  to  them  and  the  next  general  quarter-sessions 
of  the  peace,  and  the  party  against  whom  such  judgment  shall  be  given 
shall  appeal  against  the  same,  then  such  appeal  may  be  to  the  quarter- 
sessions  next  after  the  expiration  of  twenty  days  from  the  giving  of  such 
judgment ;  and  any  notice  of  appeal  shall  be  given  by  any  officer  of  excise 
who  shall  attend  and  conduct  the  proceedings  on  the  part  of  the  revenue  of 
excise,  notwithstanding  such  officer  may  not  be  the  officer  named  in  the  in- 
formation as  informing  or  exhibiting  the  same ;  and  it  shall  be  lawful  for 
any  court  of  quarter-sessions  before  whom  any  appeal  shall  be  brought  to 
adjourn  the  hearing  thereof  to  the  next  quarter-sessions,  then  to  hear  and 
finally  to  determine  the  same. 

XXIV.  Re-examination  of  Witnesses  on  Appeal. — ^By  the  said  recited  act 
commissioners  of  appeal  and  justices  at  the  quarter-sessions  shall  not  at  the 
hearing  of  any  appeal  examine  any  evidence  or  witness  or  witnesses  other 
than  or  diffisrent  from  the  evidence  and  the  witness  or  witnesses  which  and 
who  shall  have  been  before  examined  before  the  commissioners  of  excise  or 
justices  of  the  peace  respectively  at  the  trial  and  hearing  of  the  information 
upon  which  the  original  judgment  appealed  against  shall  have  been  given ; 
and  great  inconvenience  has  been  experienced  by  justices  deciding  on 
alleged  defects  in  informations,  and  dismissing  the  same  without  any  ex- 
amination of  witnesses,  whereby  the  remedy  of  appeal  hath  been  lost ;  be 
it  further  enacted,  That  where  the  commissioners  of  excise  or  justices  of 
the  peace  respectively  before  whom  any  information  shall  be  exhibited  shall 
dismiss  such  information  without  examination  of  witnesses,  or  shall  refuse 
to  examine  any  witness  produced  on  the  hearing  of  any  information,  the 
several  witnesses  refused  to  be  examined  shall  be  tendered  to  the  said  com- 
missioners or  justices  respectively  for  examination  on  the  part  of  the  in- 
former or  defendant,  as  the  case  may  be,  and  the  said  commissioners  or 
justices  respectively  shall,  on  ascertaining  the  witnesses  so  tendered  for 
examination  to  be  present,  cause  their  names  to  be  taken  down  in  writing, 
and  shall  transmit  the  same  with  the  information  and  judgment  to  the  com- 
missioners of  appeal  or  quarter-sessions  respectively ;  and  the  several 
witnesses  so  tendered  for  examination,  and  whose  names  shall  be  so  trans- 
mitted, shall,  on  the  hearing  of  the  appeal,  be  examined  in  the  case,  although 
not  examined  before  the  commissioners  or  justices  on  the  original  hearing 
and  judgment. 

XXV.  Arresting  Offenders. — ^That  if  any  person  liable  to  be  arrested  and 
detained  under  any  act  or  acts  relating  to  the  revenue  of  excise  shall  not  be 
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detained  at  the  time  when  he  shall  be  discovered  committing  the  offence  for 
which  he  is  so  liable,  or  aflber  detention  shall  make  his  escape,  any  officer  of 
excise  may  stop,  arrest,  and  detain  such  person  at  any  time  afterwards,  and 
carry  him  before  any  justice  or  justices  of  the  peace,  to  be  dealt  with  as  if 
detained  at  the  time  of  committing  the  offence. 

There  is  no  appeal  to  quarter-sessions  from  decrees  of  justices  in  matters  of  excise, 
unless  expressly  given  by  statute  ;  1798,  Ogilvie,  Mor.  7631,  and  cases  there  cited. 
Where  an  appeal  is  allowed,  the  form  and  conditions  provided  for  by  the  special  or 
general  statute  must  be  closely  followed.  By  the  15  Char.  U.  c.  11,  consignation 
of  the  single  duty  was  made  a  condition  of  appeal.  The  Ck)urt  of  Session,  ^  con- 
sidering that  the  sentences  of  justices  of  peace,  m  matters  of  excise,  are  by  statute 
final,  and  not  subject  to  the  review  of  any  other  judicature,  declined  to  judge  whether 
decreets  for  penalties  were  formal  or  not ;"  1710,  Paterson,  Mor.  7694.  But  subse- 
quently the  Court  of  Session  have  set  aside  excise  convictions  like  any  other,  upon 
CTOunds  of  defect  in  jurisdiction  and  of  gross  irregularities  in  proceedings ;  10th 
Dec.  1807,  Guthrie,  Fac.  Coll.  The  statute  under  which  the  conviction  was  there 
obtained  declared  that  '^no  judgment  or  conviction  shall  be  removable  by  certio- 
lYirt  into  any  court  whatsoever."  But  **  the  court  were  of  opinion  that,  m  cases 
like  the  present,  where  the  privilege  of  appeal  to  the  supreme  court  was  not  ex- 
plicitly prohibited,  an  exclusion  of  its  jurisdiction  was  not  to  be  presmned."  A  bill 
of  suspension  was  passed  of  a  conviction,  on  the  ground  of  irregularity  on  the  face  of 
the  proceedings;  16th  Dec.  1821,  M'Ara.  See  14th  Nov.  1807,  Broadford,  Fac. 
Coll. ;  1797,  Patillo,  Mor.  7386.  Where  the  officer  commits  a  breach  of  the  peace 
in  the  exercise  of  his  office,  the  justices  may  take  cognisance  of  it  at  common  law; 
12th  July  1740,  Primrose,  Kilk.  p.  167.  See  28th  Feb.  1811,  Anderson  and  Co.  (Ap- 
pendix to  Hutchison,  No.  34).  In  a  conviction  for  selling  spirits  without  licence, 
the  Court  of  Justiciary  refused  a  suspension,  not  being  a  criminal  cause.  But  the 
Court  of  Session  thereafter  passed  a  bill  of  suspension,  chiefly  on  the  grounds  that 
the  conviction  ought  to  have  set  forth  the  statute  on  which  it  proceeded,  and  the  reg 
gestce,  whether  conviction  was  given  on  confession  or  proof;  17th  Feb.  1844, 
McDonald,  2  Broun,  107  ;  I6th  June  1844,  Ibid,  in  Court  of  Session.  An  arrest- 
ment was  found  an  incompetent  mode  of  diligence  under  an  excise  conviction; 
1747,  Caldwell,  Mor.  7603.  And  poinding  was  held  to  be  illegal  where  the  statute 
authorized  distress  as  the  mode  of  recovering  the  penalty,  even  to  the  effect  of 
shielding  parties  from  the  charge  of  deforcement ;  20th  Feb.  1811,  Lord  Advocate 
V.  Forgans  (in  Justiciary),  Fac.  Coll.  See  18th  July  1828,  Watt,  4  Mur.  671. 
This  was  an  action  of  damages  in  the  Jury  Coiu't  for  an  illegal  seizure.  Per  Lord 
Chief  Commissioner  ^Adam)-— '<  The  act  contains  a  regulation  giving  power  to  an 
officer  to  make  the  seizure,  and  the  exercise  of  this  power  is  to  depend  on  the  honour 
and  conscience  of  the  officer.  He  must  fairly  exercise  his  knowledge  without 
malice,  and  must  not  act  wrongfully."  "  If  he  had  good  probable  cause  to  make  the 
seizure,  that  will  protect  him ;  indeed,  it  might  be  pleaded  to  afford  a  protection 
though  malice  had  been  proved." — Verdict  for  the  defender. 

Officers  of  revenue  are  entitled  to  use  force  in  discharging  their  duty ;  and  incase 
of  death  being  thereby  caused,  they  are  protected  by  9  Geo.  XL  c.  36.  The  Acts 
24  Geo.  III.  c.  47  and  62  Geo.  III.  c.  143,  make  it  a  capital  offence  to  shoot  at  an 
officer  of  revenue  while  in  discharge  of  his  duty ;  see  4  and  6  Will.  IV.  c.  13,  s.  2. 
An  officer  of  revenue  is  entitled  to  liberation  on  bail,  though  charged  with  murder, 
if  the  person  was  killed  in  violently  resisting  the  officer ;  9  Geo.  II.  c.  36.  See  2 
Alison,  166 ;  1  Hume  (edit.  1844),  p.  214;  and  for  the  statutes  against  smuggling, 
vol.  L  p.  488-493.  An  excise-officer  was  unanimously  acquitted  from  a  charge  of 
killing  a  smuggler  violently  attempting  to  rescue  goods  which  had  been  seized ;  22d 
Sept.  1802,  France  (Jedburgh).  A  similar  verdict  was  given  where  three  persons 
had  been  killed  in  a  tumult  arising  from  a  seizure  of  smuggled  whisky ;  9tn  Sept. 
1817,  Jeffrey.  These  and  other  cases  are  noticed  in  Baron  Hume's  Criminal  Law 
(edit.  1844).  Officers  of  revenue  have  certain  privileges  and  protections,  such  as 
notice  of  action ;  17th  July  1747,  Ramsay,  Kilk.  p.  308 ;  6th  Feb.  1810, 
Grant.  See,  for  a  History  of  the  Excbe  and  Customs,  Boyd's  Juitice^  p.  966 ; 
Hutchison's  Juitice,  vol.  iii.  p.  333 ;  Tait's  Juitiee,  p.  111. 
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The  following  points  connected  with  the  excise  have  been  decided  in  England : — 

1.  The  term  ^^ojicer"  in  revenue  statutes,  includes  officers  of  every  class; 
Attorney-General  v.  Slee,  M*Clel.  667. 

2.  A  trader  is  responsible  for  the  business  carried  on  in  his  entered  premises,  not  only 
for  the  excise  duties  arising  in  the  regular  way  of  business,  but  also  for  fraudulent  acts 
done  by  bis  wife,  family,  servants  or  others,  in  his  absence,  and  without  his  know- 
ledge ;  Attorney- General  v,  Siddons,  1  C.  and  J.  220.  Personal  knowledge  is  not 
necessary  to  convict  a  trader  of  having  in  his  possession  adulterated  tobacco,  unless 
it  had  been  brought  into  his  premises  witbout  his  knowledge  or  authority,  and  not 
in  the  course  of  business;  Rex  v.  Woodrow,  15  M.  and  W.  404.  (See  Opinion  of 
Solicitor  of  Inland  Revenue). 

3.  Neither  minority  nor  coverture  is  a  defence  against  violation  of  excise  laws  ; 
Rex  V.  Crofts.  2  Stra.  1120.  The  wife  may  be  prosecuted  with  the  husband; 
Salk.  384.  But  generally  the  wife  is  considered  in  such  cases  the  servant  of  the 
husband  ;  Paley,  471. 

4.  Information. — One  justice  was  sufficient  for  all  the  procedure  except  hearing 
and  deciding,  by  3  Geo.  1 V.  c.  23,  s.  2.  Notice  must  be  given  defendant  within  a 
week  after  exhibiting  the  information,  and  citation  ten  days  at  least  before  the 
hearing  (4  and  5  Will.  IV.  c.  61,  s.  19).  Any  person  may  serve  the  summons  (A 
Vict.  c.  20,  s.  31).  The  .same  magistrates  should  continue  throughout  the  proceea- 
ings,  though  this  may  not  be  absolutely  necessary  (4  and  6  Will.  IV.  c.  61,  s.  23). 
The  particulars  of  informations  are — 1st,  Day  and  year  of  exhibiting  the  com- 
plaint ;  2d,  Place  and  county  where  made  ;  3d,  'J'he  name  and  style  of  the  justice  to 
whom  made ;  4th,  Name  and  authority  of  the  officer  informing  ;  5th,  Name  of 
offender  (residence  not  an  essential) ;  6th,  Date  of  committing  offence,  which  must 
be  within  six  calendar  months  (11  and  12  Vict.  c.  118,  s.  3).  Six  months  is  also 
the  term  in  the  Custom-House  Acts  (3  and  4  Will.  IV.  c.  63,  s.  120).  Three 
years  are  allowed  in  Exchequer  (7  and  8  Geo.  IV.  c.  63,  s.  67).  But  this  limita- 
tion does  not  apply  to  prosecutions  al  common  law  for  conspiracy  to  defraud  the 
revenue;  R.  v.  Thomson  (20  L.  J.  1833).  7th,  Place  and  county  where  offence  commit- 
ted ;  8th,  Description  of  the  offence,  given  as  nearly  as  possible  in  the  words  of  the 
statute ;  9th,  Amount  of  the  penalty  ;  10th,  A  general  or  special  reference  to  the  acts 
imposing  the  penalty  (which,  generally,  are  noted  on  the  margin  both  of  information 
and  copy  served  on  the  defender).  Attorney-General  v,  Rattenbury,  9  Price,  397  ; 
Chitty,  Gen.  Prac.  vol.  ii.  p.  169.  Nothing  must  be  left  for  inference  or  intendment ; 
Rex  V.  Hawkins,  2  D.  and  R.  209.  Offences  should  not  be  stated  in  the  alterna- 
tive ;  the  conjunctive  must  be  used,  though  the  statute  has  the  disjunctive;  Rex  v. 
Morley,  1  Y.  and  J.  221.  Nothing  which  can  be  regarded  as  surplusage  will  vitiate 
the  information  or  conviction ;  Wilson,  1  Lord  Ray :  20.  One  information  may  con- 
tain separate  counts  for  separate  offences,  or  several  counts  stating  the  same  offence 
in  different  ways ;  Rex  v.  Swallow,  8  T.  R.  286.  Where  two  parties  were  charged 
with  keeping  a  mill,  and  receiving  malt,  but  the  evidence  showed  that  the  mill 
was  only  kept  by  one,  the  information  was  dismissed ;  Reg.  v.  M*€ullion,  9  L.  R. 
27.  Under  the  81st  section  of  2  and  3  Will.  IV.  c.  120,  the  intent  to  defraud  the 
crown  of  the  duties  is  an  essential  ingredient  in  the  offence ;  Attorney- General  r. 
Shillibeer,  3  Exch.  71.  In  general  the  rule  laid  down  by  Lord  Mansfield  is 
adopted — ^*  Slips  and  mistakes  of  the  pen  ought  not  to  be  fatal,  it  being  essential 
to  the  administration  of  justice  that  they  should  not." 

6.  Hearing. — If  the  defendant  be  absent,  the  summoner  swears  to  the  service, 
and  the  case  is  then  proceeded  with  in  the  same  way  as  if  the  defendant  had  ap- 
peared, and  that  notwithstanding  any  defect  of  form.  If  the  accused  appear,  any 
irregularity  in  the  summons,  or  even  the  want  of  a  summons,  becomes  immat^al ; 
Rex  V.  Stone,  1  East,  639.  An  adjournment  is  in  the  discretion  of  the  coiurt,  and 
may  and  ought  to  be  given  on  cause  shown. 

6.  Confession. — A  conviction  is  competent  on  confession,  but  care  should  be  taken 
that  the  party  understands  the  charge ;  and  confession  will  not  supply  the  want 
of  any  essential  formalities  in  the  information.  It  is  incumbent  on  the  justices  to 
ascertain  if  the  information  is  aptly  framed,  and  to  warn  the  defendant  of  the  con- 
sequences of  his  confession.  It  is  more  satisfactory,  even  on  full  confession,  to  in- 
vestigate the  facts  of  the  case ;  Paley,  p.  411. 
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7.  Proof. — It  is  not  necessary  that  the  justices  Have  a  clerk;  but  it  is  necessary 
that  the  substance  of  the  evidence  be  minuted ;  Rex  v.  Bead,  Doug.  486.  (See 
Gordon's  case,  and  Lord  Advocate's  circular,  infra).  The  proceedings  must  be  in 
public ;  and  a  person  cannot  be  removed  from  the  room  imless  he  interrupts  the 
proceedings  ;  Daubeny,  10  B.  and  C.  237.  Council  and  attorneys  are  admissible  on 
either  side  ;  Rex  v.  Simpson,  1  Str.  44.  All  the  facts  of  a  positive  nature  must  be 
proved  by  the  prosecutor ;  but  those  of  a  negative  kind,  or  by  way  of  exemption, 
especially  if  in  a  separate  statute  or  clause,  must  be  proved  by  the  defendant;  Rex 
V.  Jervis,  1  East,  647.  Revenue  officers  are  competent  witnesses,  though  interested 
in  the  penalties;  3  and  4  Will.  IV.  c.  63,  s.  118.  The  name  of  the  informer  to  the 
excise  cannot  be  demanded  ;  and  questions  put,  with  that  view,  to  witnesses,  cannot 
be  allowed ;  Rex  v.  Hardy,  24  Howell,  753.  An  officer  has  a  discretion  as  to  the 
mode  of  ascertaining  the  amount  of  malt  in  a  couch  frame ;  R.  v.  Speller,  1  Exck. 
401. 

8.  Judgment. — If  the  justices  improperly  dismiss  the  complaint  for  defect  of  im- 
material form,  or  refiLse  to  give  judgment,  they  may  be  compelled  to  proceed;  Rex 
V.  Tod,  1  Stra.  530.  They  may  take  time  to  consider  the  amount  of  penalty ;  and 
the  judgement,  when  given,  need  not  be  then  written,  but  may  be  drawn  up  after- 
wards ;  Rex  V.  Barker,  1  East,  186,  If  two  magistrates  disagree,  the  informer  may 
withdraw  the  information,  and  present  another  to  two  other  justices,  or  to  the  same 
two  with  the  addition  of  a  third  ;  Ellis'  Ex.  8. 

9.  Conviction, — The  general  form  of  convictions,  where  the  statute  does  not  giye  a 
particular  form,  is  ruled  by  the  Act  3  Geo.  IV.  c.  23.  A  conviction  under  the  Act 
8  and  0  Vict.  c.  87,  s.  50,  is  good,  without  K.-^ativing  the  exceptions  imder  the  4th 
section ;  Van  v.  Bevan,  2  N.  S.  c.  492. 

10.  Penalties. — Where  there  are  several  offenders,  and  the  offence  is  stngUj  and 
cannot  be  severed,  there  can  be  only  one  penalty  ;  but  where  the  offence  is  divisible^ 
and  each  person  may  be  separately  guilty,  then  each  is  separately  liable  in  the 
penalty.  Each  defendant  was  held  liable  for  giving  signals  ;  Rex  v.  Clarke,  Cowp. 
610.  Partners  may  be  proceeded  against  as  a  boJy,  or  individually,  where  the  offence 
is  the  joint  and  several  act  of  all ;  Attorney-General  v.  Bridges,  Bunb.  223.  Their 
several  names  must  be  given.  A  conviction  against  defendants,  as  **Harri8on  and  Co." 
was  held  bad ;  Rex  v.  Harrison,  8  T.  R.  508.  If  the  ofience,  from  its  nature,  can 
only  be  committed  on  one  day,  one  penalty  only  is  incmrred ;  Brooks,  3  T.  R.  609 ; 
Attorney-General  v.  Freer,  11  Price,  183.  Where  a  penalty  is  imposed  for  doing  an 
act,  but  docs  not  affect  the  goods  or  prohibit  the  contract,  such  contract  is  not  void. 
But  if  the  goods  be  seized  and  sold,  such  fact  will  form  a  valid  defence  against  pay- 
ment of  the  price.  But  the  purchaser  is  bound  to  give  notice  of  the  seizure  to  the 
seller,  that  he  may  contest  the  crown  process ;  Bailey  v,  Harris,  15  M.  and  W.  60* 
An  agreement  to  possess  a  room  to  sell  spirits  without  an  excise  license,  is  void ; 
Ritchie  v.  Smith,  6  0.  B.  462.  Penaltie»(6ut  not  double  duties)  may  be  modified  to 
one-fourth  of  the  statutory  amount.  Justices  may  recommend  to  the  Gommissioneri 
to  make  a  farther  reduction,  which,  if  proceeding  on  reasonable  grounds,  and  to  a 
reasonable  extent,  is  generally  granted. 

11.  Dates,  Place,  and  Quantities. — It  is  not  necessary  to  fix  the  offence  to  the 
particular  day  set  forth  in  the  information ;  but  it  must  be  within  the  time  limited 
by  the  law;  Rex  v.  Brown,  1  M.  and  M.  163.  In  the  case  of  a  single  act,  the  day 
of  the  offence  is  included  in  reckoning  the  term ;  Rex  v.  Green,  10  Mod.  212. 
Where  it  is  a  continuous  offence,  the  term  runs  from  the  day  of  discovery  ;  Ellis'  Ex. 
11.  The  p]RC3  need  not  be  proved  as  laid,  if  within  the  magistrate's  jurisdiction; 
Chamock,  1  S  ilk.  288.  Neither  is  it  necessary  that  the  exact  quantities  be  proved; 
but  no  greater  quantity  than  stated  can  be  condemned  ;  Radford,  3  T.  R.  632. 

12.  Costs. — Where  a  statute  gives  the  crown  costs,  fiill  costs  as  between  subject 
and  subject  are  given,  though  the  solicitor  has  a  salary ;  Attorney-General  v,  Shilli- 
beer,  4  Exch.  606.     See  Expenses,  infra. 

L'i.  Appeal, — No  appeal  was  allowed  generally  from  justices  to  the  quarter-sessions 
in  revenue  causes  until  7  and  8  Geo.  IV.  c.  53  unless  under  special  statutes.  An 
appeal  may  be  now  taken  from  the  justices  to  the  Exchequer ;  4  Vict  c.  20,  s.  26  ; 
and  may  be  taken  by  the  officer  who  appears  before  the  magistrate,  and  need  not 
be  in  the  name  of  the  officer  who  laid  the  information ;  R.  v.  Wodbrow,  2  New  S. 
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C.  346.  No  certiorari  is  competent  to  remove  convictions  under  the  excise  laws ; 
R.  V.  Whitehead,  Dougl.  549.  But  a  habeas  corpus  is  allowed  whenever  a  defendant 
has  been  illegally  imprisoned.  Where,  in  an  mformation  on  four  counts,  the  jus- 
tices acquitted  on  the  first  three,  and  convicted  on  the  fourth,  on  an  appeal  bj 
the  defendant  to  the  quarter-sessions,  held  that  the  evidence  must  be  confined  to  the 
fourth  coimt,  and  the  quarter-sessions  cannot  review  the  whole  case  ;  Reg.  v.  Gamble, 
2  N.  S.  C.  687.  In  a  return  to  a  certiorari  the  evidence  need  not  to  be  set  forth, 
but  if  so,  and  found  insufficient,  the  conviction  will  be  quashed ;  Reg.  v.  M^Naghten, 
9  L.  R.  93.  See  for  farther  details  of  procedure  and  forms,  the  Laws  of  Excise  by 
Dr  Bateman,  late  solicitor  to  the  Board  of  Excise,  London  (1843) ;  Bum's  Justice 
^Chitty's  Edition,  1846),  vol.  ii. ;  Douglas's  "  Manual  of  Summary  Procedure  be- 
fore Magistrates  in  Excise  Cases  "  (1863),  printed  by  order  of  Commissioners  of  In- 
land Revenue ;  and  Summary  Convictions  {England)  voce  Criminal  Prosecution, 
also  Customs  antea. 

The  following  letter  firom  the  then  Lord  Advocate  was  communicated  to  justices 
with  reference  to  taking  and  preserving  notes  of  evidence  in  revenue  prosecutions  in 
Scotland,  and  has  been  since  acted  on : — 

24,  Moray  Place,  I2th  December  1833. 

Deab  Sir, — With  reference  to  what  passed  in  the  Court  of  Exchequer  the 
other  day  in  the  case  of  James  Gordon  removed  by  writ  of  certiorari  from 
the  justices  of  the  county  of  Moray,  and  in  pursuance  of  the  suggestion 
then  made  by  their  Lordships,  I  beg  leave  now  to  request  that  you  will 
address  a  circular  to  the  clerks  of  the  peace  of  the  several  counties  of  Scot- 
land, intimating  to  them  that  it  is  wished  and  expected,  that  in  all  revenue 
cases  hereafter  brought  to  trial  before  the  justices,  some  distinct  and  intelli- 
gible note  of  the  procedure,  and  especially  of  the  evidence  produced,  should 
be  made,  so  as  to  enable  the  quarter-sessions  in  case  of  an  appeal,  or 
the  Court  of  Exchequer  on  the  removal  of  the  case  by  writ  of  certiorari^ 
to  have  some  authentic  means  of  knowing  what  actually  took  place  at  the 
trial,  and  on  what  grounds  the  judgment  truly  proceeded.  I  do  not  of 
course  mean  that  a  full  or  exact  record  should  be  kept  of  all  the  proceed- 
ings or  of  the  questions  and  answers  on  the  examination  of  witnesses ;  but 
only  such  an  intelligible  note  as  may  be  exhibit  the  substance  of  what  occur- 
red, and  put  it  in  the  power  of  the  justices  or  their  clerk  to  make  such  a 
return  to  the  writ  of  certiorari  as  is  obviously  indispensable  for  its  adjudica- 
tion in  the  court  of  review. 

I  am  confident  that  when  the  matter  is  properly  explained,  the  gentlemen 
acting  so  meritoriously  as  magistrates  in  these  local  revenue  courts,  will 
not  grudge  the  small  additional  trouble  now  suggested,  without  which,  they 
must  be  satisfied  on  the  slightest  reflection,  that  no  fair  judgment  of  their 
proceedings  can  be  formed  by  the  tribunals  to  whose  review  they  may  be 
necessarily  and  properly  submitted.  I  have  the  honour  to  be,  dear  Sir,  your 
faithful  and  obedient  servant. 

(Signed)        Fr,  Jeffrey. 

Morton  Carr,  Esq.,  Solicitor  of  Excise. 

In  a  complaint  sued  before  the  justices  at  Perth  against  a  party  for  selling 
without  license,  the  proof  was  that  the  spirits  were  supplied  in  the  defender's 
shop  and  house  adjoining,  by  a  young  woman  who  was  thought  to  be  his 
daughter.  The  justices  directed  the  case  to  be  laid  before  the  solicitor  of 
the  Inland  Revenue,  whose  opinion  is  given  below. 

Case, — By  the  26th  section  of  the  Statute  6  Geo.  IV.  cap.  81,  it  is  enacted 
ThaXif  any  person  shall  sell,  etc,,  any  goods  or  commodities  requiring  a  license 
without  having  taken  out  such  a  license,  such  party  shall  forfeit  and  lose  the 
penalty  therein  stated. 
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By  the  27th  section  it  is  further  enacted,  That  if  any  such  commodities  as 
require  a  license  for  the  sale  thereof  '^  shall  be  sold  by  retail  in  any  house 
or  premises,  or  in  any  part  of  any  house  or  premises  by  any  person  or  persons 
unknown  not  having  such  license,  the  occupier  of  such  house  or  premises, 
or  part  of  any  house  or  premises  where  such  commodities  shall  be  sold,  or 
if  more  occupiers  than  one,  the  several  occupiers  being  priv^  or  consenting 
tliereto,  shall  be  deemed  the  retailer,  etc.,  and  subjected  in  the  penalties." 

Keeping  these  two  sections  in  view,  an  opinion  is  asked  upon  the  following 
case ;  viz. : — A.  B.  is  the  ocatpier  of  a  house  in  which  a  sale  of  commodities 
took  place  for  the  sale  of  which  a  license  was  required,  but  for  which  be 
had  no  license.  An  information  is  made  before  the  justices  of  the  peace  by 
the  proper  officer  that  on  a  given  day  in  the  house  of  which  A.  B.  is 
occupier,  a  sale  occurred,  and  the  witness  adduced  swears  that  a  sale  took 
place,  but  that  the  party  who  sold  and  delivered  the  commodity  was  not 
A.  B.  himself,  but  the  same  was  delivered  and  sold  by  some  other  party  who 
was  unknown  to  the  witness. 

Query. — Is  it  necessary  in  such  circumstances  to  enable  the  justices  to 
convict  A.  B.  the  "  occupier  "  of  the  house,  that  he  A.  B.  the  occupier,  was 
either  privy  to  or  consented  to  such  sale  ? 

Opinion, — I  am  of  opinion  that  the  words  being  "privy  and  consenting 
thereto"  used  in  the  27th  section  of  the  6  Geo.  IV.  c.  81,  cannot  be  restricted 
to  the  case  of  a  sale  by  a  person  unknown  in  a  house  occupied  by  several 
persons.  As  a  general  rule,  however,  the  sole  occupier  of  a  house  should 
be  held  liable  in  such  a  case  as  the  present  for  any  offence  committed  in  his 
house,  for  it  is  only  reasonable  to  presume  that  he  has  a  knowledge  of  what 
transactions  are  carried  on  in  the  house  or  premises  over  which  he  exercises 
sole  authority.  However,  in  all  cases  of  sale  of  exciseable  articles  without 
license,  I  think  evidence  should  be  given  not  only  that  the  defendant  rents 
the  house  or  premises  in  which  the  sale  takes  place,  but  that  he  resides 
there,  and  that  the  person  by  whose  hands  the  sale  was  effected,  was  in  some 
way  connected  with  him,  either  a  member  of  his  family  or  his  servant,  so  as 
fairly  to  raise  the  presumption  that  the  sale  took  place  with  the  defendant's 
knowledge  or  for  his  profit ;  but  the  section  before  referred  does  not^  in  my 
opinion,  require  proof  of  the  actual  presence  of  the  occupier  at  the  time  the 
sale  took  place,  and  it  is  of  course  always  open  to  the  defendant  to  prove,  if 
he  can,  that  the  sale  was  not  on  his  own  account. 

In  the  present  case,  the  witness  stated  in  his  evidence,  that  he  believed 
the  young  woman  who  served  him  with  the  spirits  was  the  defendant's 
daughter,  and  as  this  evidence  was  not  contradicted,  and  it  appears  to  have 
been  admitted  that  he  occupied  the  house,  the  fair  inference  is,  that  the  sale 
was  on  the  defendant's  account,  and  for  his  profit,  and  that  although  he  may 
not  have  been  cognisant  of  the  particular  sale  in  question,  yet  that  he  knew 
generally  that  spirits  were  sold  in  his  house,  and  in  the  absence  of  any 
evidence  to  the  contrary  it  must  be  presumed  that  such  spirits  were  sold  on 
his  account.  (Signed)        J.  Tnoc. 

Inland  Revenue  (Mce,  London, 
ISth  November  1851. 

EXCLUSIVE  PRIVn^GE— This  was  once  enjoyed  by  incorporated  trades 
in  royal  burghs,  but  is  now  abolished  by  9  Vict.  c.  17  (1846).  See  Burghs 
Royal, 

EXGOMMTJNICATION — An  ecclesiastical  censure  or  punishment,  which  at  one 
time  was  accompanied  with  severe  civil  consequences,  now  happily  removed  by  the 
Acts  1690,  c.  28,  and  10  Anne,  c.  6  ;  Ersk.  B.  1,  T.  5,  S.  24. 
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EXCULPATION,  LETTERS  OF.— Is  the  warrant  obtained  by  an  accused 
party  to  cite  witnesses  in  exculpation  of  criminal  charges.  **  No  fees  or  expenses 
of  any  description  shall  be  exigible  by  the  clerks  or  other  officers  of  a  criminal 
court  from  any  person  on  whom  a  criminal  libel  shall  be  served,  imless  the  same 
shall  form  part  of  the  sentence  of  the  court;"  9  Geo.  IV.  c.  29,  s.  23  (1828); 
Ersk.  B.  4,  T.  4,  S.  90 ;  Hume,  vol.  ii.  p.  398. 

EXECUTION.— The  return  or  report  by  an  officer  of  the  law— the  attestation 
of  giving  of  citation  or  charj^e.  It  must  be  subscribed  by  the  officer  and  two  wit- 
nesses, unless  where  by  special  statute  one  is  declared  sufficient.  One  witness  is 
rendered  sufficient  m  Sheriff  Courts  by  1  and  2  Vict.  c.  119,  s.  23,  16  and  17  Vict, 
c.  80,  and  by  1  and  2  Vict.  c.  114,  s.  32,  for  all  proceedings  under  personal  diligence. 
One  witness  is  sufficient  in  criminal  cases ;  and  the  form  of  citation  and  execution 
is  regulated  by  the  Act  9  Geo.  IV.  c.  29  (1828).  Executions  of  summonses  must 
mention  the  names  and  designation  of  the  parties,  unless  where  execution  is  in- 
dorsed on  the  sheet  on  which  the  summons  is  written,  and  not  merely  stitched 
thereto;  1540,  c.  75;  1672,  c.  6 ;  1693,  c.  12.  An  omission  in  an  execution  may 
be  supplied  by  a  corrected  one,  but  it  is  not  permitted  to  contradict  the  first  execu- 
tion. If  the  execution  be  formal  and  regular,  it  cannot  be  contradicted  by  the 
service  copy  or  by  witnesses,  except  to  prove  it  a  forgery.  All  other  objections  can 
only  be  urged  in  an  action  of  reduction  in  the  Court  of  Session.  Wherever  forms 
are  given  in  statutes,  these  must  be  followed  to  the  very  letter;  M'Laurin  on 
Shtriff  GourtSy  vol.  i.  p.  156.     M*Glashan  (1584),  181.     See  Criminal  Prosecution, 

EXECUTOR  —  Is  the  administrator  of  the  moveable  estate  of  a  deceased 
party,  either  beneficially  for  himself,  or  as  trustee  for  others.  He  may  hold  the 
office  under  the  appointment  of  a  deceased  party,  in  which  case  he  is  called 
executor-nominate;  or  he  may  be  appointed  by  the  Commissary  when  he  is 
called  executor-dative.  Confirmation  is  given  in  the  following  order,  in  case  of 
competition : — 

1st,  Executor-nominate ;  28th  Feb.  1822,  Graham. 

2d,  Universal  disponee  to  the  moveable  succession,  though  not  expressly  named 
executor. 

Sd,  The  next-of-kin  to  the  deceased  ;  4th  Dec.  1835,  M*Gown. 

4thj  The  widow  of  the  deceased. 

5th,  His  creditors  or  any  one  of  their  number. 

6th,  A  special  legatee  ;  and 

Lastly,  The  Procurator-Fiscal. 

All  these  classes  were  bound  to  find  caution  duly  to  administer  the  estate  before 
being  confirmed.  But  the  first  class  is  now  exempt  from  caution  by  Statute  4 
Geo.  rV.  c.  98,  s.  2.  The  amount  of  caution  to  be  found  may  be  restricted  on 
application  to  the  commissary.  An  inventory  of  the  moveable  estate  requires  to 
be  made  on  oath,  written  on  stamp  paper  denoting  a  duty  applicable  to  the  amount ; 
44  Geo.  III.  c.  98;  48  Geo.  III.  c.  149  ;  55  Geo.  IIL  c.  184.  According  to  the 
former  law,  the  moveable  estate  did  not  vest  in,  or  pass  to,  the  next-of-kin  until 
confirmation  was  obtained,  but  was  held  to  remain  in  bonis  of  the  deceased ;  23d 
June  1808,  Blackadder.  By  the  Act  4  Geo.  IV.  c.  98,  the  right  is  vested  by  sur- 
vivorship, and  thereafter  transmits  to  his  next-of-kin,  the  same  as  if  confirmation 
had  been  granted  under  the  old  law  ;  9th  Feb.  1830,  Mann  ;  2d  March  1837,  Frith. 
The  following  points  may  be  shortly  noticed : — 

1.  By  the  Act  1695,  c.  41,  the  creditors  of  the  next-of-kin  may  compel  him  to 
confirm  to  the  deceased,  and  failing  his  doing  so,  they  may  obtain  themselves  con- 
firmed; 27th  June  1850,  TumbuU.     But, 

2.  The  creditors  of  the  defunct  have  a  preference  over  those  of  the  next-of-kin 
for  year  and  day  after  the  death ;  and, 

3.  Even  thereafter  on  the  funds,  so  far  as  they  may  be  distinguishable. 

4.  Executors,  as  holders  of  an  office,  must  unite  in  prosecutions  and  other  acts ; 
and  if  any  one  refuses  to  concur,  he  may  be  excluded  from  office  on  the  suit  of  the 
others.     But, 

5.  If  a  debt  be  once  constituted,  each  may  then  receive  and  discharge  his  own 
proper  share  thereof;  12th  May  1829,  M'Target ;  26th  Feb.  1833,  Rogerson. 

6.  Executors,  regidarly  confirmed,  are  not  liable  untversally  for  the  ancestor's 
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debts,  but  onlj  to  tbe  extent  of  the  inTentorr,  and  eadi  for  hu  own  Aan,  if  he  has 
not  fdrther  intromitted. 

7.  A  debtor  to  the  deceased  cannot  be  compeDed  to  pay  the  executor  imtil 
confirmation ;  15th  Dec.  1853,  Brown.  An  action  maj  be  browgfat  on  the  title  as 
executor ;  bat  confirmation  must  be  expede  before  extract  of  the  decree ;  23d  Nov. 
1827,  Maitland.  Debts  spedaUy  assigned  do  not  require  cuufiiuiatkm ;  3d  Dee. 
1830,  Elder. 

8.  A  year  after  confirmation  is  allowed  for  using  diligence  to  leeorer  the  ex> 
ecntry  ;  1503,  c  76 — and  the  executors  are  not  liable  in  interert,  unleM  the  soos 
were  previously  at  interest.  Executors  are  liable  to  do  due  dihgenee ;  2d  Feb. 
1853,  Fonnan. 

9.  They  are  not  bound  to  pay  any  ordinarf  debt  until  ax  months  alter  the  death, 
and  not  without  a  decree  or  legal  voucher.  A  creditor  is  entitled  to  a  decree  of 
constitution  against  an  executor  as  such,  and  is  not  bound  to  limit  his  decree  to 
one  tA cotatitution;  16th  Feb.  1833,  Crawford;  25th  ^lay  1837,  Eaton.     But, 

10.  They  may  immediately,  and  without  decree,  pay  privileged  debts,  which  are 
— \st.  Deathbed  and  funeral  expenses ;  2<f,  The  current  year  or  term's  rent,  and 
servants'  wages ;  and  3<f,  Expense  of  confirmation  and  management.  A  preference 
is  alio  given  for  money  due  friendly  societies,  by  the  Act  13  and  14  Vict,  c  115,  s. 
36  (1850).  Creditors  sununoning  the  executors  within  the  six  months  are  pnfier- 
able,  share  and  share  alike,  if  th?  estate  is  not  sufilcient  to  satisfy  the  whole  ;  Ad 
of  Sederunt,  28th  Feb.  1662.  Ersk.  B.  3,  T  .9,  S.  45.  But  a  citation  after  the  six 
months,  and  before  the  division,  secures  an  equal  preference ;  1791,  Rosael,  Bei], 
217.  Creditors  must  constitute  their  debts  at  tneir  own  expense,  Ibiit  And  if  the 
representatives  renounce,  they  are  entitled  to  their  expenses ;  28th  Nov.  1828,  Car- 
ruthers. 

1 1 .  After  the  six  months  executors  may  pay  to  those  whose  debts  are  mentioiied 
in  the  testament,  or  who  produce  decrees  of  constitution,  and  that  primo  pmdmOi, 
in  the  order  of  demand,  to  the  extent  of  the  inventory ;  16th  Feb.  1833,  Grawfatd; 
28th  Nov.  1810,  Gardiner. 

12.  If  there  be  not  a  sufficiency  of  funds,  or  there  be  disputed  claims,  they  ought 
to  divide  under  the  sanction  of  a  court  of  law,  obtained  in  an  action  of  multi^e- 
poinding  ;  27th  June  1835,  Christie.  They  are  bound  to  give  creditors  the  benefit 
of  eases  or  deductions  in  scttUng  claims  on  the  executry. 

13.  lliey  and  tlicir  cautioners  arc  liable  for  proper  administration,  and  to  acwHWt 
for  the  executry  to  the  extent  of  the  inventorv ;  17th  Feb.  1826,  Murdoch ;  but  the 
executors  themselves  to  the  full  extent  of  their  intromissions.  The  bond  of  caution 
for  an  executor  does  not  fall  under  the  septennial  limitation;  4th  Mardi  1836^ 
Gallie.  Cautioners  do  not  warrant  the  executor's  right  to  the  debts  confirmed ; 
17th  May  183G,  Brown. 

14.  A  creditor  may  obtain  himself  confirmed  to  executry  omitted  in  a  previoas 
confirmation ;  Ersk.  B.  3,  T.  9,  S.  36. 

15.  If  executors-nominate  be  strangers,  they  are  entitled  to  one-third  of  the  dead's 
part,  if  there  be  as  much  of  surplus,  after  deducting  debts  and  bequests;  1617,  e. 
14 ;  17th  Feb.  1819,  Nasmyth.  The  heir  in  the  heritage  having  no  share  in  the 
moveable  succession,  and  the  widow  taking  her  share  in  her  own  right,  are  both 
entitled  to  the  statutory  recompense  as  strangers  ;  but  legacies  are  imputed  to  the 
share  so  obtained  for  administering.  Where  the  executors-nominate  have  shares  si 
next-of-kin,  they  have  no  claim  for  the  allowance,  unless  these  do  not  amount  to 
the  third  of  the  dead's  part,  in  which  case  they  have  as  much  more  as  will  make  up 
that  amount.  Tiie  statute  1617  is  not  in  desuetude  ;  28th  June  1852,  Murraj 
(II.  ofL.) 

10.  Executors-dative  are  entitled  to  no  recompense,  but  only  to  be  reimbuned 
their  expenses ;  10th  Dec.  1834,  iiobarts. 

17.  The  office  is  personal,  and  therefore  does  not  transmit  to  representatives. 

18.  All  in  equal  dep-ce  of  blood  or  next-of-kin  are  executors,  and  entitled  to  he 
ap]>ointed  to  the  office ;  but  any  one  or  more  ma^  take  out  an  edict  to  be  appointed, 
and  the  others  appearing  in  time  will  be  conjomed  in  the  office.  The  heir  is  ex- 
cluded, unless  he  collates  the  heritage.     See  Collation, 

10.  There  is  no  right  of  representation  in  moveables  as  in  heritage.    Grand-dul- 
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dren  do  not  stand  in  place  of  their  parents,  and  are  not  entitled  to  be  conjoined  with 
their  uncles  and  aunts. 

20.  In  the  direct  line,  all  children  of  the  same  father  are  of  full  blood,  and  are 
his  next-of-kin ;  but  in  the  collateral  line,  brothers-german  by  the  same  father  and 
mother  exclude  brothers  and  sisters  by  the  hidf-blood,  in  succeeding  to  brothers  and> 
sisters ;  and  so  the  nephew  or  niece  by  the  full  blood  will  exclude  the  brother  or 
sister  by  half-blood ;  1729,  Gemmil,  Mor.  14,877. 

21.  On  the  fdlure  of  descendants  by  the  full  and  half-blood,  ascendants  succeed 
through  the  father,  but  never  through  the  mother,  and  that  even  though  the  estate 
came  by  her ;  Ersk.  B.  3,  T.  9,  S.  2. 

22.  The  right  to  moveable  succession  is  regulated  by  the  law  of  the  domicile  of 
the  party  dying,  but  the  title  to  uplift  and  discharge  executry  by  that  of  the  place 
where  the  fund  is  situated.  See  Domicile^  Confirmation — Commissaries — Testa^ 
fneni, 

EXECUTOR-CREDITOR.  This  appointment  is  properly  a  mode  of  diligence 
for  recovery  of  a  debt  from  the  moveable  estate  of  a  deceased  debtor.  Where  no 
confirmation  is  expede  by  those  legally  entitled  to  the  office  of  executor,  any  creditor 
may  apply  under  form  of  edict,  with  the  additional  requisite  of  an  advertisement  in 
the  Edinburgh  Gazette,  He  must  previously  have  a  debt  constituted  bv  bill  or 
decree.  Other  creditors  equally  qualified  may  appear  and  be  conjoined  in  the  office, 
and  that  any  time  before  confirmation;  17th  Dec.  1840,  Willison.  Where  the 
creditors'  debts  are  not  constituted,  they  may  charge  the  next-of-kin  to  enter  as 
executor  or  to  renounce  the  office ;  27th  June  1860,  Turnbull.  If  he  does  not  re- 
nounce, he  is  held  liable  as  vitious  intromitter ;  but  where  he  renounces,  the  creditor 
obtains  decree  of  constitution,  and  he  then  may  proceed  to  obtain  confirmation  as 
creditor;  1695,  c.  41 ;  4  Geo.  IV.  c.  98 ;  Ersk.  B.  3,  T.  9,  S.  34.     See  Executor. 

EXERCITOR— the  party  to  whom  the  profits  of  a  ship  belong,  whether  he  be 
owner  or  freighter.  He  is  in  consequence  liable  for  all  necessary  repairs,  provisions, 
and  furnishings  to  the  ship  and  crew,  ordered  by  the  master,  and  for  money  bor- 
rowed for  that  purpose  in  a  foreign  port.  If  more  than  one,  all  are  liable,  jointly 
and  severally,  whatever  be  their  shares,  with  relief  the  one  against  the  other.  See 
as  to  liability  for  losses,  7  Geo.  II.  c.  15 ;  26  Geo.  III.  c.  86 ;  53  Geo.  III.  c.  159. 

EXHIBITION  is  an  action  or  diligence  for  recovery  of  writings. 

1.  Exhibition  and  Delivery. — This  is  an  ordinary  action  to  compel  delivery  of 
writings  to  the  party  entitled  thereto;  Ersk.  B.  4,  T.  1,  S.  52.  The  defender 
failing  in  producing  the  writings,  is  bound  to  undergo  an  examination  on  oath  as  to 
their  existence  and  custody.  If  the  writings,  be  traced  to  the  defender's  possession, 
and  he  refuse  to  deliver  them  to  the  pursuer,  if  found  entitled  thereto,  decree  to 
deliver  is  given,  which  can  only  be  enforced  by  imprisonment,  and  being  a  fact 
within  the  power  of  the  party,  he  is  not  entitled  to  the  benefit  either  of  aliment 
under  the  Act  of  Grace,  or  of  Cessio.  A  summary  warrant  of  imprisonment  is  in- 
competent ;  15th  May  1810,  Murray.  But  when  a  document  has  been  fraudulently 
and  recently  obtained,  the  procedure  may  be  summary  on  a  complaint ;  but  never- 
theless the  decree  must  be  enforced  by  the  ordinary  mode  of  charge  and  fiat  of 
imprisonment.     See  cases  under  Criminal  Prosecution. 

2.  Exhibition  ad  Deliberandum. — This  is  an  ordinary  action  by  an  apparent  heir 
for  production  of  writings  to  inform  him  of  the  nature  and  extent  of  the  ancestor's 
estate  and  debts,  so  as  to  enable  him  to  decide  whether  he  will  enter  or  not.  It  may 
be  brought  within  as  well  as  without  the  year  allowed  for  deliberation,  and  any  time 
before  entry  as  heir.  A  deed  excluding  the  heir  will  exclude  this  action,  and  so  too 
where  he  has  renounced  the  succession  on  the  charge  of  a  creditor,  he  cannot,  against 
that  creditor,  insist  on  exhibition.  As  apparent  heir  he  has  only  the  right  of  exhibition, 
and  not  of  delivery  and  possession,  until  he  enters  as  heir.  See  17th  Nov.  1835, 
M*Neil,  as  to  the  right  of  an  heritable  creditor  to  insist  in  an  exhibition.  Younger 
children  are  also  entitled  to  exliibition  of  writings  showing  the  state  of  their  father's 
funds,  that  they  may  resolve  whether  to  abide  by  his  settlement  or  claim  their  legal 
rights;  9th  Dec.  1809,  Agnew  ;  31st  May  1809,  Stewart ;  Ersk.  B.  3,  T.  8,  S.  56. 

{Neither  of  these  actions  are  competent  beftrre  the  justices). 

3.  Exhibit'^n  ad  Probandum  was  at  one  time  an  accessory  action  to  recover  evi- 
dence in  an  original  cause.     This  is  now  accomplished  by  the  diligence  against 
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havers,  answering  to  the  English  writ  subpcefta  duces  tecum.  The  hayer  is  bound  to 
produce  or  exhibit  the  writings,  or  answer  all  questions  which  may  lead  to  thehr  dis- 
covery.    See  Diligence. 

EXHIBITION,  in  English  universities,  is  analogous  to  Bursary  in  Scotch  colleges, 
whereby  a  student  is  presented  to  the  benefit  of  a  certain  fund  during  his  attendance 
at  a  particular  coUepre. 

EXONERATION — a  discliarge  or  liberation  firom  an  obligation,  either  by  deed 
of  a  party  or  decree  of  a  court  of  law.     See  Discharge. 

EXPEDING  CHARTER  or  LETTERS,  is  the  act  of  completion.  Expede  letters 
of  advocation  and  suspension  are  now  abolished  as  a  form  of  procedure,  by  1  and  2 
Vict.  c.  8G,  which  are  now  regulated  by  Act  of  Sed.  24th  Dec.  1838. 

EXPENSES  or  OOSl'S.— These  are  awarded  at  common  law,  as  well  as  under 
the  statutes  1474,  c.  50,  1592,  c.  144,  to  the  successful  party  against  the  party  un- 
successful. Giving  or  refusing  expenses  is  within  the  discretion  of  the  court,  but 
expenses  are  now  almost  always,  and  most  justly,  awarded  against  the  losing  party, 
otherwise  the  apparent  gain  of  a  suit  might  be  an  actual  loss  to  the  successful  party, 
whilst  an  encouragement  would  be  given  to  rash  and  unfounded  suits  or  de^noes. 
Expenses  may  be  given  to  the  pursuer  against  an  opposing  (not  against  an  aiserU) 
defender,  although  not  concluded  for  in  the  summons  or  complaint ;  10th  March  1829, 
Scott.  Where  a  gaining  party  has  been  unsuccessful  on  some  points  of  the  cause, 
the  expense  of  these  points  ou<;nt  to  be  disallowed,  and  sometimes  the  costs  of  these 
branches  may  be  even  given  to  the  other  party,  though  unsuccessful  on  the  general 
issue.  Where  the  expenses  cannot  thus  be  easily  distinguished  and  separated,  the 
whole  expenses  may  be  first  ascertained  by  taxation,  and  then  a  modification  made 
suitable  to  the  circumstances,  after  due  deliberation  and  a  review  of  the  whole  pro- 
ceedings ;  27th  Jan.  1835,  Smith.  Where  the  action  is  for  reparation  of  chuturter, 
expenses  are  generally  given,  however  small  may  be  the  amount  of  damages ;  24th 
June  1846,  Gardner.  But  this  is  still  within  the  discretion  of  the  court ;  26th  June 
1851,  Mason;  22d  Jan.  1852,  Ewing.  Where  the  action  is  for  real  damages,  and  a 
verdict  for  a  mere  nominal  sum  is  given,  it  does  not  carry  full  costs  ;  26th  Nov.  and 
16th  Dec.  1834,  Scott.  Where  a  tender  b  made,  and  the  award  is  less  than  the 
amount  tendered,  the  defender  is  entitled  to  his  costs  from  the  date  of  the  tender ; 
2l8t  Jan.  1847f  Imrie. 

There  unfortunately  exists  no  table  of  fees  applicable  to  ordinary  causes  in  justice 
of  peace  courts  ;  but  the  table  provided  for  sheriff  courts  (A.  S.  10th  March  1849) 
may  with  propriety  be  followed  in  similar  cases  under  the  common-law  jurisdiction  of 
justices.  The  accounts  of  expenses  ought  to  be  taxed  by  the  auditor  of  the  dieriff 
court,  so  as  to  secure  uniformity  of  charge.  The  agent,  where  he  is  the  disburser  of 
the  expenses — has  not  been  repaid,  and  is  a  certified  attorney,  is  entitled  to  get  decree 
for  his  expenses  in  his  own  name,  so  as  to  exclude  claims  of  compensation  as  between 
the  parties  ;  28th  January  182C,  Russel.  But  if  costs  are  given  on  any  branch  of 
the  case  against  his  client,  these  fall  to  be  first  deducted ;  22d  January  1828,  Halli- 
day.  Agents'  accounts  may  be  audited  on  two  principles,  either  as  between  party 
and  party,  or  as  between  agent  and  client.  Several  charges  are  allowable  in  the 
latter  mode  which  are  excluded  from  the  former.  An  agent  may  have  his  accounts 
audited  against  his  client,  and  a  decree  obtained  on  a  summary  petition  in  the  court 
where  the  business  was  conducted,  and  where  no  special  defence  is  offered  ;  Act  of 
Sederunt,  10th  July  1839,  s.  110.  There  is  no  authority  for  this  procedure  in  the 
court  of  the  justices.  See  generally  as  to  expenses  in  civil  cases,  M*Laurin  on  Sherif 
Courts,  vol.  ii.  p.  398;  M*Glashan  (1854),  337.  In  statutory  prosecutions,  where  the 
statute  is  silent  as  to  costs,  none  can  be  given,  these  being  held  covered  by  the  penalty ; 
1775,  Wilson,  Mor.  16,433  ;  1775,  M*Adam,  Jb'ul.  8,676.  In  such  cases,  where  the 
accused  party  has  employed  an  agent,  or  been  put  to  expenses,  it  appears  not  incom- 
petent, under  the  common-law  power  of  the  court,  to  award  expenses  against  the  pro- 
secutor, to  be  recovered  by  the  ordinary  diligence  of  the  law.  It  is  incompetent  to 
award  expenses  against  the  crown  or  the  Lord  Advocate;  14th  February  1832, 
King's  Advocate  against  Magistrates  of  Kirkwall.  But  expenses  were  given  against 
the  Commissioners  of  Woods  and  Forests;  5th  March  1836,  Campbell's  Trustees. 
So  the  private  prosecutor  and  the  procurator-fiscal  may  be  found  liable  in  expenses  ; 
2  Hume  134,  493  ;  2  Alison,  03-113.     The  majority  of  the  court  held  that  "  Where 
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a  cxinae  was  charged  apon  a  statement  of  facts  which  was  held  not  to  amount  to  iU 
the  accused  was  well  entitled  to  his  expenses,  and  the  procurator>fiscal  ptvperlv  UaUe 
in  that  penalty ;"  19th  June  1843,  Prentice,  1  Broun,  561.  In  the  shenff  court  at 
Perth,  a  criminal  complaint  for  theft,  in  the  form  provided  bj  9  Oeo.  IV.  c.  29,  at 
the  instance  of  the  procurator-fiscal,  was  dismissed  as  irrelevantljr  laid,  but  costs  were 
refused ;  on  an  appeal,  Liord  Moncreiff  found,  under  such  circumstances,  it  was 
imperative  on  the  shenff  to  award  costs  against  the  fiscal  (Bruce,  1840 — not  re]X)rte<l). 
In  statutory  offences,  there  is  often  a  provision  made  for  the  **  eosis  o/prciecutioH 
and  of  cantnetion"  in  addition  to  the  penalty,  and  in  some  acts  (ex,  pf^.  Publicans' 
Certificate  Act)  there  is  a  table  of  clerks'  fees  given.  Wherever  it  appears  from  the 
statute  that  the  parties  are  intended  to  be  heard  personally,  great  care  should  be 
taken  not  to  allow  agents'  fees,  which  might  greatlv  and  unjustly  increase  the  penalty, 
and  could  scarcely  have  been  contemplated  hj  the  legislature.  More  especially  where 
forms  of  complamts  and  convictions  are  given  in  the  statute,  or  where  a  verbal 
complaint  is  sufficient,  no  fees  can  be  given  to  a  law-agent  for  preparing  the  com- 
plaint, such  being  within  the  province  and  duty  of  the  clerk,  and  covered  by  hia 
tees  for  the  complaint.  Wherever  it  is  permitted,  or  appears  lawful,  for  a  party 
to  be  heard  by  an  agent,  without  personal  appearance,  especially  where  written 
pleadings  are  not  excluded,  and  have  been  allowed,  it  may  be  just  that  the  proper 
fees  of  agency  should  be  allowed  to  the  successful  party.  Great  care,  however,  must 
be  taken  to  observe  whether  the  particular  statute  authorizes  summary  imprison- 
meni  for  recovery  of  expenses,  or  whether  they  ought  not  to  be  recovered  by  the 
ordinary  diligence  of  the  law.  See  15th  July  1843,  Gilchrist,  1  Broun,  570.  Per 
Lord  Justice- Clerk — <*  There  is  no  necessity  in  criminal  cases  for  awarding  expcnsei 
against  the  criminal.  In  all  ordinary  cases  it  is  unusual.  There  may  be  many  cases, 
especially  when  it  is  a  private  proucution,  in  which,  from  the  nature  of  the  wrong, 
where  tnere  may  be  an  invasion  of  right,  or  an  insult  requiring  correction,  but 
not  heavy  punishment,  expenses  ought  appropriately  to  be  given.  But  there 
is  no  principle  which  requires  that  a  criminal  offender  in  the  sheriff  court  under 
this  statute  (9  Geo.  IV.  c.  29),  any  more  than  a  thief  in  the  Court  of  Justiciary, 
mu8t  be  subjected,  in  the  common  case,  in  the  expenses  of  the  criminal  proceedings, 
merely  because  the  statute  makes  it  competent  to  conclttde  for  them.  In  a  great 
many  cases  1  think  he  ought  not."  "  The  expenses  may  have  nothing  to  do  with 
the  nature  or  magnitude  of  the  offence.  They  may  be  great,  proportionally,  f^om 
the  number  of  witnesses  to  be  examined,  the  distance  they  came  f^om,  the  neces- 
sity of  adjournments,  and  many  other  causes."  The  conviction  in  the  case  cited 
was  quashed,  because  a  warrant  was  granted  summarily  to  imprison  for  a  certain 
period,  unless  a  sum  of  fine  and  another  sum  of  expenses  were  sooner  paid,  though 
both  sums  together  were  much  less  ilian  the  amount  to  which  the  fine  might  have  of 
itself  been  awarded.  This  case  ought  to  be  kept  in  view  by  magiHtrates  in  awarding 
costs  in  addition  to  fine  under  special  statutes.  It  is  customary,  in  prosecutioni 
under  the  Game  Laws,  in  addition  to  the  penalty,  to  award  agents'  fees  for  pre- 
paring the  complaint  and  conducting  the  prosecution,  and  to  grant  warrant  to 
imprison  for  botn.  In  the  case  24th  Nov.  1845,  Rus»iell,  2  Broun,  572,  the  conviction 
was  for  L.l  of  penalty,  and  L.l,  17s.  of  exj>enses  of  process.  In  22d  July  1848^ 
Smith,  Arkley,  513,  the  penalty  was  lOs.,  with  L.d,  15s.  2d.  of  expeniMfM,  Ju  Ist 
June  1844,  Russell,  2  Broun,  211,  the  fine  was  L.2,  with  L.3,  12s.  fid  of  ex]H'nm:u, 
In  13th  July  1846,  Hume,  Ark.  88,  the  fine  was  L.l,  and  L.3  fjf  expenses  iiayttble  to 
the  fiscal,  who  was  the  prosecutor.  All  these  were  ajnvictions  under  the  J>ay  Gafiie 
Trespass  Act,  2  and  3  Will  IV.  c.  08.  The  author  saw  a  conviction  under  the 
same  statute,  where,  in  consequence  of  letters  of  (supplement  from  the  Court  'rf  Jus- 
ticiary being  necessary,  the  expenses  awarded  were  nearly  L.IO.  The  infuikliy  f«tr 
simple  trespass  under  that  act  is  '^  such  sum  of  money,  not  exceeding  two  ivnitKis,  an 
to  the  justice  shall  seem  meet,  to;;ether  with  the  corts  of  c^mffirtion.**  y*tr  an  «((- 
gravated  trespass,  the  penalty  is  expresj>ed  as  ^^  not  ex<:eed  jj;^  LJ),  Uf',iitd\i4'r  with  tlie 
expenses  of  process.'^  No  objection  to  the  aw;»rd  of  expeni»«,ii,  in  tht'M;  and  *A.\t*^  «:nMMk 
brought  before  the  Cifurt  <n  Justiciary,  w«,Te  i»tated  as  \i*tiu'j^  l/'ryond  the  yni*^  *4  i\m 
justices,  but  it  appears  a  [Kiwer  bubj.-ct  to  abuv:- ;  and  wli^rre  X'nt:  btatiitt:  ha«  WmiU^ 
the  penalty  to  so  small  a  !fum.  ^^'at  care  r/iU't  l^e  taikeri  not  to  awnrd  ari  trtt'^-ttt  *4 
costs. 
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Bj  the  Act  9  Oeo.  IV.  c.  29,  s.  23  (1828), ''  It  is  enacted  that  no  feescR'eipeiises 
of  any  description  shall  be  exigible  bj  the  clerks  or  other  officers  of  a  criminal  court 
from  anj  person  on  whom  a  criminal  libel  shall  have  been  served,  unless  the  same 
shall  form  part  of  the  sentence  of  the  court."  This  enactment  does  not  appear  to 
extend  to  proceedings  under  penal  statutes.  But  magistrates  would  not  be  war- 
ranted in  excluding  evidence  in  exculpation,  or  refusing  other  means  of  defence, 
becaose  of  non-pajment  of  any  fees  of  court  which  might  be  exigible  from  an 
accused  party  unable  or  unwilling  to  pay  them. 

One  source  of  difficulty  in  ascertaining  the  amount  of  expenses  is,  that  in  most 
of  the  penal  statutes  there  is  given  no  table  of  clerk's  fees,  and  there  exists  no 
general  table  applicable  to  criminal  prosecutions  in  Scotland.  The  practice  is 
therefore  greatly  different  in  various  counties.  The  forms  of  proceaore  under 
British  statutes  being  according  to  English  practice,  the  difficulty  is  increased  in 
adapting  fees  to  writs  and  proceedings  otherwise  unknown  to  Scotch  law. 

In  England,  the  costs  of  prosecution  for  felony  are  authorized  to  be  paid  from 
the  county  rates,  tmder  7  Geo.  IV.  c.  64.    There  is  no  provision  for  the  costs  of 
defence  in  cases  of  acquittal.     In  summary  proceedings  at  common  law,  the  justices 
are  empowered  by  18  Geo.  III.  c.  19,  ^  to  award  costs  against  either  the  persons 
complaining,  or  the  persons  against  whom  any  complaint  is  made,  as  to  justice  may 
appertain."    The  costs  are  to  be  recovered  by  distress ;  and  failing  recovery  from 
effects,  the  person  may  be  committed  to  prison,  and  kept  to  hard  labour  for  a  period 
not  less  than  ten  days,  and  not  exceeding  one  month,  unless  the  expenses,  together 
with  the  expenses  attending  the  commitment,  be  sooner  paid.     Where  the  penalty 
amounts  to  L.5,  the  costs  are  to  be  deducted  from  the  penalty,  and  not  to  exceed 
one-fifth  thereof.     By  certain  acts,  costs  are  authorized  in  addition  to  a  penalty 
even  above  L.5.     Before  the  last-cited  act,  justices  in  England  had  no  power  to 
award  costs,  unless  expressly  authorized  by  special  statute.    By  55  Qeo.  IIL  c  5(^ 
8.  4,  prisoners  charged  with  felony  or  misdemeanour,  against  whom  no  indictment 
is  found,  or  who  are  acquitted  on  their  trial,  shall  be  discharged  without  payment  of 
any  fee  whatever ;  and  clerks  and  other  officers  exacting  such  fees  are  declared 
guiltv  of  a  misdemeanour,   and  incapable  of  holding  their  office.     The  fees  of 
solicitors  are  not  allowed  on  either  side.     Where  the  help  of  such  is  taken,  they 
are  paid  by  their  employers.     This,  it  is  humbly  thought,  is  the  correct  practice  to 
be  adopted  in  Scotland.     It  has  been  held  in  England  that  the  expenses  incurred 
by  witnesses  seeking  a  party  to  identify  him  so  as  to  qualify  to  give  evidence,  arc 
not  costs  in  the  cause,  and  cannot  be  allowed  ;  Small  v.  Bntteo,  21  Law  J.  (N.  S.) 
Q.  B.  254.     The  costs  awarded  must  be  specifically  stated  in  the  conviction  ;  and 
it  is  illegal  to  order  payment  of  costs,  as  the  same  may  be  afterwards  taxed ;  Sell- 
wood,  1  G.  and  D.  358.     To  entitle  justices  to  award  costs,  there  must  be  a  com- 
plaint and  an  adjudication.     Where  a  surveyor  was  ordered  to  repair  a  highway, 
and  found  liable  m  L.2,  3s.  of  costs,  the  award  was  found  unauthorized  and  bad ; 
George,  11  M.  and  Wils.  149.     An  adjudication  that  the  defendant  should  pay  the 
reasonable  charges  of  the   levy,  without   specifying  these,  was  held  bad ;   U.  v. 
Symonds,  1  East,  189.     It  is  not  a  fatal  defect  in  a  conviction  that  it  does  not 
award  costs,  though  the  act  expressly  mentioned  costs ;  R.  ».  Pringle,  6  S.  P.  249. 
Double  and  treble  costs,  which  are  authorized  by  several  statutes,  are  abolished  by 
Act  5  and  6  Vict.  c.  97  (1842),  and  in  lieu  thereof  it  is  provided  that  the  party  in 
any  prosecution  under  any  public  a^t  shall  receive  "  such  full  and  reasonable  in- 
demnity as  to  all  costs,  charges,  and  expenses  incurred  in  and  about  any  action, 
suit  or  other  legal  proceeding  as  shall  be  fixed  by  the  proper  officer  ;"  and  in  any 
local  or  personal  act  "  the  usual  costs  between  party  and  party,  and  no  more. 
A  distinction  appears  here  to  be  made  between  public  and  private  acts,  but  the 
nature  and  extent  of  which  is  not  very  obvious.     Double  and  treble  costs  were  not 
according  to  the  natural  meaning  of  these  words.     But  first  the  party  was  allowed 
his  single  costs  and  one-half  more  for  double  costs.     Costs  forrafrly  were  never 
given  either  for  or  against  the  crown.     But  by  the  Custom's  Consolidation  Act  16 
and  17  Vict.  c.  107,  s.  2G3,  it  is  provided  that  "in  all  suits  or  proceedings  under  any 
act  relating  to  the  Customs^  the  parties  thereto  .shall  be  entitled  to  recover  costs 
against  each  other  in  the  same  manner  as  if  such  suits  or  proceedings  were  con- 
ducted and  had  between  subject  and  subject."    This  provision  does  not  yet  appear 
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extended  to  other  crown  prosecutions.  Regret  was  expressed  in  the  House  of 
Lords  that  costs  could  not  be  given  against  the  crown  in  an  appeal  from  the  Ex- 
chequer judges  in  ScotUnd  ;  16th  June  1864,  Her  Majesty's  Advocate  v,  Smith. 
See  ccues,  voce  Criminal  Prosecution. 

EXPOSING  CHILDREN,  if  followed  by  death,  and  there  appear  to  have  been 
an  intent  to  destroy  the  child,  the  crime  is  murder,  and  therefore  not  bailable. 
If  there  be  no  such  intent,  but  the  child  die,  the  crime  is  culpable  homicide.  Though 
no  harm  follows,  the  desertion  and  exj)08ure  of  a  child  is  a  grave  offence,  punished 
by  imprisonment,  or  even  transportation.  In  the  last  two  positions  the  crime  is 
BAILABLE.  The  leaving  the  child  with  the  father  or  other  party,  where  it  runs  no 
risk,  may  render  the  offender  liable  to  a  civil  complaint,  but  it  does  not  amount  to 
a  criminal  offence ,  1  Hume,  190,  237,  299 ;  Bell's  Sup.  p.  81,  1  Alison,  162  ;  see 
Culpable  Homicide,  By  the  80th  section  of  the  Poor  Law  Amendment  Act  8  and  9 
Vict.  c.  83  (1846),  the  mother  and  putative  father  of  an  illegitimate  child  refusing 
or  neglecting  to  maintain  such  child,  is  liable  to  be  prosecuted  criminally.  On  an 
application  by  the  parish  of  Blairgowrie,  the  Lord  Advocate  ordered  the  fine  en- 
forced under  this  clause  to  be  paid  to  the  parochial  board,  although  it  is  the  gene- 
ral rule  that  fines  in  criminal  prosecutions  are  payable  to  the  crown.  Where  a 
child  was  exposed,  and  its  parents  and  birthplace  were  unknown,  the  biu'den  of 
support  was  laid  on  the  parish  of  exposure  ;  17th  Nov.  1808,  Thomson.  But  there 
is  relief  against  the  parish  of  settlement  if  discovered ;  28th  Nov.  1801,  Rescobie. 
See  Poor  Law, 

EXPOSURE  OF  PERSON.— The  lewd  and  indecent  exposure  of  the  body  has 
been  sustained  as  a  point  of  dittay.  Sentence  of  transportation  has  been  awarded 
on  such  offenders  ;  1  Hume,  p.  310  (note) ;  and  BelPs  Sup.  86. 

EXPROMISSOR,  according  to  the  civil  law,  was  one  who  undertook  the  ob- 
ligation of  another,  and  so  liberated  the  original  obligant.  An  adpromissor  or 
fidmussoTy  was  a  cautioner  bound  wUh  and  for  another  as  principal ;  Ersk.  B.  3,  T. 
4,  S.  22.     See  Cautuyi\er. 

EXPIRY  OF  THE  LEGAL.— An  adjudication  of  heritage  may  be  redeemed 
within  ten  years,  and  thereafter  until  foreclosed  by  a  declarator  of  expiry  of  the 
legal  in  the  CJourt  of  Session,  or  forty  years'  prescription  on  seisin,  either  of  which 
converts  the  right  of  pledge  or  secunty  into  an  absolute  right  of  property;  7th 
Feb.  1809,  Ormiston,  Fac.  Ck)ll. ;  Ersk.  B.  2,  T.  12,  S.  21.     See  Adjudication. 

EXTENT — The  name  given  to  the  ancient  valuation  of  lands  in  Scotland.  The 
most  ancient  of  these,  the  period  of  making  of  which  is  not  ascertained,  but  thought 
to  have  been  in  the  reign  of  Alexander  111.  about  the  year  1280,  is  called  the  old 
extent.  Under  the  statute  1474,  c.  56,  a  new  valuation  was  made  at  each  service  of 
heir,  and  once  taken,  was  repeated  in  every  other  service,  and  called  the  new  extent. 
During  the  CJommonwealth  (1656),  a  valuation  of  the  land  was  made,  and  this  is 
termed  the  valued  rent,  by  which  the  land-tax  and  public  burdens  were  generally 
levied,  and  which  regulated  the  franchise  under  the  former  system  of  election.  The 
valuation  of  heritages  for  all  public  burdens  is  now  regulated  by  the  Act  17  and  18 
Vict.  c.  91  (1854).  See  Land  Tax-^Election  Law.  Ersk.  B.  2,  T.  5,  S.  31 ; 
Karnes'  Law  Tracts,  No.  14. 

EXTENT,  WRIT  OF— is  a  writ  of  execution  issuing  from  the  Exchequer  for 
recovery  of  crown  debts.  "  By  the  common  law  the  king  has  a  prerogative  of  pre- 
ference in  payment  over  all  his  subjects,  and  is  first  to  be  satisfied  ; "  Parker,  99. 
The  33d  Henry  VIU.  c.  39,  enacts  that  the  crown  preference  exists  "  so  always  that 
the  king's  suit  be  taken  and  commenced,  or  process  awarded  for  the  said  debt, 
before  judgment  given  for  the  other  persons."  The  writ  of  extent  is  directed  to  the 
sheriff,  who,  with  the  intervention  of  a  jury  of  twelve,  takes  or  extends  to  the  crown 
all  moveables  (not  heritages  also,  as  in  England)  belonging  to  the  debtor,  and  debts 
due  to  him.  On  report  of  this  writ,  another  {venditioni  exponas)  to  sell  the  ex- 
tended effects  is  issued.  A  writ  of  extent  in  the  second  degree  is  issued  for  recovery 
of  the  debts  due  to  the  crown  debtor ;  and  so  on  in  the  third  and  fourth  degrees. 
Where  the  crown  is  the  direct  creditor,  the  extent  is  called  in  chief;  where  it  is  tw 
relief  of  the  crown  debtor,  to  enable  him  to  recover  from  others,  it  is  termed  an 
extent  in  aid,  and  which  are  particularly  regulated  by  57  Geo.  III.  c.  117.  In 
competition  with  landlords  or  creditors,  the  first  completed  diligence  is  the  cri- 
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tenon  of  preference ;  the  execution  of  the  writ  by  the  sheriffs  inqaest  being  the 
completion  of  the  crown  diligence ;  1754,  Burners  Creditors,  Elchies. 

In  England,  so  long  as  effects  are  in  the  sheriff's  hands  unsold,  under  execution, 
the  crown  preference  attaches ;  Giles,  9  Bing.  128.  The  same  has  been  ruled  in  a 
question  with  the  landlord,  who  had  previously  distrained,  but  not  sold,  for  rent; 
Rex  r.  Cotton,  Parker,  112,  141.  Nor  does  the  66  Geo.  III.  c.  60,  prohibiting  the 
removal  of  straw,  manure,  hay,  grass,  etc.,  exclude  the  crown  writ ;  Bex  v.  Osboume, 
6  Price,  94.  Bankruptcy  does  not  exclude  until  the  property  is  actually  vested  in 
the  assignees ;  Rex  v.  March ;  1  M*Clel.  and  Y.  260.  It  is  held  that  where  the  titles 
are  completed  on  the  same  day,  the  crown  is  preferable,  though  the  title  of  the 
subject  IS  completed  at  an  earlier  hour ;  Rex  v.  Earl,  Bunb.  33.  Doors  may  be 
broken  open  to  execute  this  writ ;  Leymane,  6  Rep.  91.  Persons  claiming  the  pro- 
pert)r  are  entitled  to  appear  and  lead  evidence  before  the  inquisition ;  Rex  v,  Bickley, 
3  Price,  454. 

EXTORTION  is  the  criminal  act  of  enforcing  an  illegal  demand  under  pretence 
of  law,  or  threats  of  criminal  prosecution ;  1  Hume,  108,  439.  A  superintendent  of 
police  was  sentenced  to  imprisonment  for  nine  months,  for  extorting  money  by 
threatening  prosecutions  for  penalties  under  the  Embezzlement  Act,  17  Geo.  III. 
c.  66,  22d  Jan.  1840,  2  Swinton,  479.  A  messenger  was  suspended  for  exacting 
bills  from  a  debtor  in  his  custody ;  16th  Dec.  1821,  M'Lachlan.  A  deed  extorted  is 
open  to  reduction,  and  money  so  obtained  may  be  ordered  to  be  restored ;  Ersk.  B. 
4,  T.  1,  S.  26;  26th  May  1824,  Anderson;  (House  of  Lords).  There  are  English 
statutes  as  to  extortion  by  public  officers ;  20  Eliz.  c.  4,  s.  1  ;  7  Will.  IV.  and  1 
Vict.  c.  66,  s.  2  and  3 ;  33  Geo.  III.  c.  62,  s.  62.     See  Fraud. 

EXTRACT  is  analogous  to  the  exemplification  of  judgments  in  English  law.  An 
extract  is  given  of  a  recorded  deed.  If  it  contains  a  clause  of  r^istration,  the 
extract  is  of  the  same  authority  as  the  original,  unless  where  forgery  of  the  original 
is  alleged.  Where  the  clause  further  consents  to  diligence  and  execution  (the  same 
as  a  confession  of  judgment  in  England),  it  is  the  warrant  for  execution  against 
person  and  property.  Extracts  of  judgments  at  one  time  embodied  copies  of  the 
Avhole  proceedings  at  great  length,  attended  with  much  imnecessary  expense.  But 
these  are  now  abolished,  and  the  whole  well  regulated  by  the  Acts  60  Geo  III.  c. 
112 ;  1  and  2  Geo.  IV.  c.  39,  s.  7 ;  4  Geo.  IV.  c.  97.  The  officer  who  authenticates 
these  in  the  Court  of  Session,  and  in  some  burgh  courts,  is  called  the  extractor. 
But  generally,  in  local  courts,  the  clerk  of  court  or  his  depute  subscribes  the  extracts. 
Under  some  statutes,  there  are  forms  both  of  convictions  and  of  commitments  to  be 
subscribed  by  the  magistrates,  and  which  ought  to  be  strictly  followed.  Where 
there  is.no  settled  form,  the  judgment  and  warrant  should  be  written  out  on  the 
complaint,  and  a  duplicate  thereof,  also  subscribed  by  the  convicting  magistrates, 
sent  to  the  prison  with  the  convicted  person  ;  or  an  extract,  with  the  same  particu- 
lars, duly  authenticated  by  the  clerk  of  court.  It  is  improper  to  send  the  whole 
proceedings  to  the  prison,  that  the  keeper  may  examine  them  to  learn  the  name  of 
the  offender  and  offence,  and  the  terms  of  the  warrant  he  is  to  see  carried  into  effect. 
See  Criminal  Procedure. 

EXTRAJUDICIAL.  No  admissions  made  with  the  view  of  a  compromise  of  a 
dispute  or  law-suit  can  be  given  in  evidence ;  20th  May  1809,  Smyth.  No  previous 
statement  made  by  a  witness  until  lately  could  be  given  to  contraoict  his  statements 
on  oath,  neither  could  he  be  asked  thereon  ;  2  Hume,  381 ;  Bell's  Supp.  and  cases 
there  cited,  p.  270.  But  by  the  Act  16  Vict.  c.  27,  s.  3,  it  is  "competent  to  ex- 
amine any  witness  who  may  be  adduced  in  any  action  or  proceeding,  as  to  whether 
he  has  on  any  specified  occasion  made  a  statement  on  any  matter  pertinent  to  the 
issue  different  fV-om  the  evidence  given  by  him  in  such  action  or  proceeding ;  and  it 
shall  be  competent  in  the  course  of  such  action  or  proceeding,  to  adduce  evidence 
to  prove  that  such  witness  has  made  such  different  statement  on  the  occasion 
specified." 

EXTRINSIC — opposed  to  Intrinsic  qualities.  Facts  sworn  to  by  a  party,  but 
which  are  outwith  the  point  referred,  and  therefore  must  be  otherwise  proved. 
Judicial  admissions  must  also  be  taken  in  the  same  way ;  26th  Feb.  1836,  Camp- 
bell ;  Ersk.  B.  4,  T.  2,  S.  12.     Sec  Proof. 
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FABRICATION.     See  Forger^f. 

FACILITY,  when  joined  to  circumvention,  is  a  ground  to  set  aside  a  deed  by 
reduction;  Ersk.  B.  4,  T.  1,  S.  2;  16th  July  1826,  Scott,  3  Mur.  636.  A  facile 
party  may  debar  himself  from  granting  deeds  affecting  his  heritage,  by  executing 
and  recording  a  deed  of  interdiction;  Ersk.  B.  1,  T.  7,  S.  64,  65.  See  Consent — 
Fraud — Interdiciion, 

FACTOR  may  be  appointed  by  power  of  attorney,  commission,  mandate,  or  even 
by  implication  arising  from  facts  and  circumstances.  His  powers  may  be  general  or 
special.  He  caiuiot,  without  special  power  to  that  effect,  delegate  his  authority. 
He  binds  his  principal  in  all  engagements  within  his  commission,  as  stated  in  ms 
appointment,  or  settled  by  the  course  of  dealing,  or  by  the  practice  of  the  trade. 
The  appointment  falls  by  the  death  of  the  principal ;  but  acts  done  in  ignorance  of 
the  death  are  good.  The  factor  may  resign,  but  not  to  the  prejudice  of  the  princi- 
pal ;  Ersk.  B.  3,  T.  3,  S.  31 ;  Smith's  Mercantile  Law,  p.  77.  A  mandatory  of  the 
same  class  as  himself  must  be  sisted  for  a  party  out  of  the  kingdom,  either  pursuer 
or  defender  (except  admitted  to  the  poorVroll  of  the  court),  in  a  civil  process,  and 
who  thereby  becomes  liable  for  the  expenses  of  the  suit,  if  awarded  against  his  con- 
stituent ;  2  M*Laurin,  408,  419.     See  Principal  and  Agent. 

FACTORS,  JUDICIAL— 1*«,  A  factor  loco  tutoris  is  an  office,  conferred  by  the 
Coturt  of  Session  only  on  one  person  at  a  time,  to  take  charge  of  the  estate,  but  not 
of  the  person,  of  a  minor  so  long  as  he  has  no  legal  tutors.  2dj  Factor  loco  cdtsentia 
is  given  to  prevent  waste,  and  to  preserve  the  estate  of  a  person  abroad  during  his 
absence.  (See  Curator  Bonis.)  The  administration  of  these  offices  was  regulated 
by  Act  of  Sederunt,  13th  Feb.  1730,  but  now  by  the  Act  12  and  13  Vict.  c.  61 
(1849),  *^  Pupils*  Protection  Act."  This  Act  also  applies  to  tutors  and  curators, 
and  generally  to  all  judicial  factors.  The  following  is  an  abstract  of  this  important 
statute : — 

Sec.  2.  Requires  caution  to  be  found  by  every  judicial  factor  before  entering  on 
the  duties  of  his  office,  and  in  case  of  failure,  the  appointment  shall  fall. 

Sec.  3.  He  must  within  six  months,  lodge  with  the  accountant  of  the  Court  of 
Session  an  inventorv  and  rental  of  the  estate  under  his  management. 

Sec.  4.  He  shall  close  his  accounts  once  every  year,  on  a  day  fixed  by  the 
accountant,  and  w^ithin  one  month  (which  may  be  prorogated  for  two  months  addi- 
tional) he  must  lodge  his  accounts  and  vouchers  Avith  the  accountant 

Sec.  6.  He  must  lodge  the  money  of  the  estate  in  a  bank  established  by  royal 
charter  or  act  of  Parliament,  in  his  name  as  factor ;  and  if  he  retains  more  than 
L.60  for  more  than  ten  days,  he  is  made  liable  to  pay  twenty  per  cent,  of  interest 
on  the  excess ;  and  if  not  from  innocent  causes,  he  may  be  dismissed  from  office,  and 
shall  have  no  claim  for  commission. 

Sec.  6.  He  may  be  suspended  or  removed  from  office,  fined,  or  have  his  claim  of 
commission  forfeited,  for  misconduct  or  failure  in  duty. 

Sees.  7  aAd  8.  He  may,  on  application  to  the  court,  obtain  special  powers  not 
within  the  ordinary  course  of  factorial  management,  as  also  authority  to  create 
debts  under  the  Entail  Acts,  but,  in  all  cases,  intimation  is  to  be  first  made  to  the 
parties  interested. 

Sees.  9  and  10  provide  for  the  appointment  of  an  officer,  to  be  called  "the 
accountant  of  the  Court  of  Session"  and  define  his  duties.  Salary  not  exceeding 
L.600,  payable  out  of  the  fee  fund,  with  L.200  for  a  first  clerk,  and  L.  160  for  a 
second  derk. 

Sec.  11.  Accountant  shall  assign  and  intimate  a  day  for  every  factor  closing  his 
first  account,  not  being  less  than  six  nor  more  than  eight  months  from  date  of  inti- 
mation. Factor  shall  give  accountant  notice  of  death,  or  insolvency  of  his  cautioner, 
and  the  accountant  shall  require  new  caution  to  be  found. 

Sec.  12.  Accountant  shrtll  see  the  rental  and  inventory  lodged,  and  shall  examine, 
adjust,  and  sign  the  same. 
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Sec.  13.  Accountant  shall  audit  the  periodical  accounts,  and  fix  the  factor's  com- 
mission. 

Sec.  14.  The  accountant,  where  the  sum  is  less,  and  the  court,  on  his  report, 
where  more  than  L.20,  may  dispense  with  the  rules  of  exact  diligence  in  any  matter 
of  factorial  management. 

Sec.  15.  The  accountant's  audit  is  conclusive  against  the  factor,  imless  objected 
against  within  twenty  days.  The  Lord  Ordinary  to  decide  on  objections,  and  his 
judgment  is  final  if  against  the  accountant ;  but  otherwise  subject  to  review  of  the 
Inner-House,  and  expenses  not  to  be  charged  against  the  estate,  without  authoritj 
of  the  Lord  Ordinary  or  the  court. 

SeCs.  16  and  17.  The  cautioner  may  appear  and  object  within  twenty  days,  and 
other  parties  interested,  on  cause  shown,  may  open  up  the  audit  and  be  heard  on 
final  judgments  between  certain  parties. 

Sec.  18.  The  accountant  is  to  make  and  print  an  annual  report  of  all  judidal 
factories. 

Sec.  19.  The  accountant  is  authorized  to  make  requisition  and  orders  on  factors, 
subject  to  review  of  the  Lord  Ordinary  and  the  court,  under  certain  restrictions. 

Sees.  20  and  21.  The  accountant  may  report  to  the  Lord  Ordinar?  or  court  any 
misconduct  or  failure  of  duty  in  a  factor,  or  lay  a  case  before  the  Lord  Advocate. 

Sees.  22  and  23.  Make  provisions  as  to  existing  factories,  to  bring  them  under 
the  regulations  of  the  statute,  and  to  provide  for  factories  informally  settled  or 
closed. 

Sec.  24.  Authorizes  the  Treasury  to  appoint  additional  clerks  to  bring  up  existing 
arrears. 

Sees.  25,  26,  27,  and  28.  The  act  is  extended  to  tutors  at  law,  tutors-dative,  and 
curators  of  the  insane.  It  regulates  as  to  the  caution  to  be  found  in  such  appoint- 
ments, with  power  to  the  court  to  limit  the  amount  of  caution,  and  to  take  the 
security  of  public  companies  authorized  by  act  of  Parliament  or  royal  charter. 

Sec.  29.  Tutors  appointed  before  the  act,  with  consent  of  cautioners,  may  place 
themselves  under  the  provisions  of  the  act. 

Sec.  30.  The  inventories  lodged  with  the  accountant  to  be  held  as  given  up  under 
the  Act  1672,  requiring  tutorial  and  curatorial  inventories. 

Sec.  31.  Tutors  and  curators  coming  under  the  act  may  resign  or  be  removed, 
and  factors  named  in  their  place. 

Sec.  32.  The  remuneration  and  responsibilities  of  tutors  and  curators  remiun  as 
before. 

Sec  33.  Accountant  may  demand  information  and  exhibition  of  books  from  banks, 
and  liberty  to  take  copies  of  entries. 

Sec.  34.  Provides  for  a  judicial  discharge  of  tutors,  curators,  and  factors. 

Sec.  35.  The  accountant  to  have  custody  of  bank  vouchers  for  money  judicially 
consigned,  and  other  judicial  writs. 

Sec.  36.  The  records  in  the  accountant's  office  are  to  be  open  to  inspection  imder 
certain  rules,  and  on  payment  of  certain  fees. 

Sec.  37.  Banks  once  each  year  to  accumulate  principal  and  interest  on  factor's 
accounts. 

Sees.  38,  39,  and  40.  Provide  for  the  temporary  absence  of  accountant— establish- 
ment of  fee  fund,  and  power  to  make  Acts  of  Sederunt. 

CASES  UNDER  PUPILS'  PROTECTION  ACT  (1849). 

1.  The  court  refused  to  appoint  a  trustee  to  act  with  another,  but  appointed  a 
judicial  factor;  13th  June  1854,  Watt. 

2.  The  court  received  the  resignation  of  a  curaior-at'law,  and  appointed  a  eurcUcr 
bonis  in  his  stead ;  6th  June  1854,  M^Kenzie. 

3.  In  cases  of  competition  for  the  office,  the  expenses  of  neither  party  can  be  made 
a  diarge  on  the  estate ;  11th  June  1852,  Brown. 

4.  The  court  refused  to  appoint  a  factor  with  special  powers  to  sell  heritages. 
Per  Lord  President — **  When  he  is  appointed  it  will  be  for  him  to  consider  whether 
he  requires  special  powers,  and  if  so,  to  apply  for  them ;"  4th  Dec.  1862,  Hall. 

5.  The  court  authorized  a  judicial  factor  to  compromise  a  law-suit.     Per  Lord 
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President — "I  think  this  is  a  case  in  which  the  judicial  factor  was  justified  in  apply- 
ing for  special  powers,  that  it  is  not  a  case  in  which  he  ought  to  be  obliged  to  act  on 
his  own  responsibility,  but  one  where  he  is  entitled  to  receive  protection."  Per 
Lord  Kobertson — **  I  incline  to  agree,  but  I  feel  strongly  that  it  is  an  awkward 
thing  to  grant  special  powers  to  a  factor  with  regard  to  any  matter  which  he  can 
take  upon  his  own  responsibility  ;**  24th  June  1853,  M*Dougall. 

6.  On  the  application  of  an  neir,  a  factor  was  removed  for  non-compliance  with 
the  Act  of  Sedenmt,  13th  Feb.  1730;  and  his  accounts  remitted  to  the  accountant 
of  court ;  lOth  Feb.  1852,  Stewart' 

7.  A  factor  was  removed  from  office  for  non-compliance  with  the  act,  and  the  pro- 
ceedings remitted  to  the  liord  Advocate.  Per  Lord  Ivory — "  My  only  doubt  arose 
from  the  fact  that  the  factory  has  fallen  by  the  death  of  the  ward."  Per  Lord 
Fullarton — **  But  the  factory  subsists  to  the  effect  of  calling  the  factor  to  account ;'' 
11th  Dec.  1851,  Accountant-General  v.  W.  J. 

8.  The  act  was  found  not  to  apply  to  a  factory  which  had  expired  by  the  ward 
bein^  major  before  the  passing  of  the  act,  though  the  faictor  was  not  discharged,  and 
continued  to  administer  the  estate ;  4th  March  1853,  Edmond  (first  division).  The 
contrary  previously  found  in  the  second  division  ;  12th  Feb.  1852,  Accountant- 
general  V.  Wilson  (Jurist). 

9.  A  curator  bonis,  whose  office  had  come  to  an  end  before  passing  of  the  act,  but 
whose  factory  was  not  recalled,  was  held  liable  to  be  proceeded  against,  and  sentenced 
to  imprisonment  for  six  months  for  malversation  in  office;  22d  Dec.  1853,  Account- 
ant-General V,  M^A. 

10.  A  factor  was  found  entitled  to  his  discharge  without  the  accountant's  audit, 
where  the  parties  interested  in  the  estate  had  formally  approved  of  the  accounts,  and 
discharged  the  factor  ;  13th  June  1851,  Martin.  But  a  formal  discharge  is  necessary ; 
2d  March  1854,  Home. 

11.  On  the  report  of  the  accountant  that  a  factor  had  failed  to  lodge  his  accounts, 
the  factor,  after  satisfying  the  order,  was  fined  in  L.IO,  10s.,  and  found  liable  in 
expenses ;  4th  June  1852,  A.  B.  ;  See  15th  and  16th  January  1852,  Accountant* 
General  v.  Gilbert  and  others. 

12.  An  aged  factor  who  had  neglected  from  ignorance  to  lodge  the  frmds  in  bank, 
was  held  liable  in  penal  interest,  but  allowed  his  commission.  Per  Lord  Justice- 
Clerk — ''  The  sections  of  the  statute  are  quite  imperative,  and  penal  interest  must 
be  charged ;"  3d  June  1853,  Ballingall. 

13.  A  factor  was  found  liable  in  penal  interest  subsequent  to  the  passing  of  the 
act,  for  not  lodging  funds  in  bank,  and  previous  thereto  found  entitled  only  to  one- 
half  commission  for  non-compliance  with  the  Act  of  Sederunt;  8th  July  1854, 
McDonald. 

14.  Where  trust  funds  were  directed  to  be  laid  out  in  **  heritable  or  other  un- 
doubted security,"  the  court  refused  to  approve  of  the  accounts  of  a  factor  who  had 
invested  the  frmds  in  railway  stock.  Per  Lord  Ivory — <^  This  security  is  neither 
heritable  nor  personal ;"  29th  June  1854,  Robertson's  Trust. 

FACTORIES.  The  act  first  in  date  regulating  labour  in  factories  is  42  Geo. 
m.  c.  73,  which  being  almost  wholly  superseded  by  subsequent  acts  is  not  here 
given.  The  existing  statutes  are  given  at  length,  being  of  frequent  application  in 
manufacturing  districts,  and  the  sections  repealed  or  amended  are  noticed. 

It  was  fonnd,  under  a  complaint  for  desertion  at  common  law,  that  the  services  of  a  female 
ipinner  coold  not  be  transferred  from  one  mill  to  another  situated  at  a  greater  distance  from 
her  residence,  though  the  work  and  wa^es  i^erc  the  same,  and  the  master  offered  to  pay  a 
person  to  carry  her  victualB  so  long  as  she  wrought  at  the  distant  mill.  Per  Lord  Corebouse 
— "It  is  admitted  that  bv  ayearly  engagement,  which  had  been  thrice  renewed,  she  had  worked 
at  one  mill,  and  she  objected  to  be  removed  to  the  other  on  grounds  which  do  not  appear 
imaginary  or  capricious ;  the  master  pleads  that  it  was  the  practice  to  send  Uie  spinners  from 
one  mill  to  anotner,  as  it  suited  his  convenience.  A  single  instance  of  the  kina  is  no  proof 
of  a  general  practice,  and  no  notice  of  this  condition  is  to  be  found  in  the  regulations  stuck 
up  for  the  information  of  the  persons  employed  in  the  work  ;**  24th  Jan.  1837,  Anderson. 
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3  and  4  WILL.  IV.  Cap.  103. 

An  Act  to  regulate  the  labour  of  Children  and  joung  Persons  in  the  Mills 
and  Factories  of  the  United  Kingdom, — 29th  August  1833. 

Whereas  it  is  necessary  that  the  hours  of  labour  of  children  and  young 
persons  employed  in  mills  and  factories  should  be  regulated,  inasmuch  as 
there  are  p^rcut  numbers  of  children  and  young  persons  now  employed  in 
mills  and  factories,  and  their  hours  of  labour  are  longer  than  is  desirable, 
due  regard  being  had  to  their  health  and  means  of  education :  Be  it  therefore 
enacted,  etc.  That  from  and  after  the  1st  day  of  January  1834,  no  person 
under  eighteen  years  of  age  shall  be  allowed  to  work  in  the  night  (that  is  to 
say),  between  the  hours  of  half-past  eight  o'clock  in  the  evening  and  half- 
past  five  o'clock  in  the  morning,  except  as  in  hereinafter  provided,  in  or 
about  any  cotton,  woollen,  worsted,  hemp,  flax,  tow,  linen,  or  silk  mill,  or 
factory  wherein  steam,  or  water,  or  any  other  mechanical  power  is  or  shall 
be  used  to  propel  or  work  the  macliinery  in  such  mill  or  factory,  either  in 
scntcliing,  carding,  roving,  spinning,  piecing,  twisting,  winding,  throwing, 
doubling,  netting,  making  thread,  dressing  or  weaving  of  cotton,  wool, 
worsted,  hemp,  flax,  tow,  or  silk,  either  separately  or  mixed,  in  any  such 
mill  or  factory  situate  in  any  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland  :  Provided  always,  that  nothing  in  this  act  shall  apply  or  extend 
to  the  working  of  any  steam  or  other  engine,  water-wheel,  or  other  power, 
in  or  belonging  to  any  mill,  or  building,  or  machinery,  when  used  in  that 
part  of  the  process  or  work  commonly  called  fulling,  roughing,  or  boiling  of 
woollens,  nor  to  any  apprentices  or  other  persons  employed  therein,  nor  to 
the  labour  of  young  persons  above  the  age  of  thirteen  years,  when  employed 
in  piicking  goods  in  any  warehouse  or  place  attached  to  any  mill,  and  not 
used  for  any  manufacturing  process:  Provided  also,  that  nothing  in  this  act 
shall  apply  or  extend  to  any  mill  or  factory  used  solely  for  the  manufacture 
of  lace.^     (^Amended  by  7  Vict.  c.  15,  sees.  34,  78). 

II.  Persons  vnder  Eighteen  not  to  xcork  more  than  Twelve  hours  in  any  one 
day^  nor  more  than  sixty-nine  hours  in  any  one  week, — {Limited  by  Act  10 
Vict.  c.  29  (1847),  to  eleven  hours  in  one  day^  or  sixty -three  hours  in  any  one 
week. — Totally  rejyeahd  by  13  and  14  Vict.  c.  54,  s.  1  (1850). 

III.  Extension  of  hours  of  working  in  ceiiain  cases. — That  if  at  any  time  in 
any  such  mill,  manufactory,  or  buildings  situated  upon  any  stream  of  water, 
time  shall  be  lost  in  consequence  of  the  want  of  a  due  supply  or  of  an  excess 
of  water,  or  by  reason  of  its  being  impounded  in  higher  reservoirs,  then  and 
in  every  such  case,  and  so  often  as  the  same  shall  happen,  it  shall  be  lawful 
for  the  occupier  of  any  such  mill,  manufactory,  or  buihiing,  to  extend  the 
time  of  labour  in  this  act  prescribed  at  the  rate  of  three  hours  per  week 
until  such  lost  time  shall  have  been  made  good,  but  no  longer,  such  time  to 
be  worked  between  the  hours  of  five  of  the  clock  in  the  morning  and  nine  of 
the  clock  in  the  evening :  Provided  also,  that  no  time  shall  be  recoverable 
after  it  has  been  lost  six  calendar  months.     (See  7  Vict,  c,  15,  #.  83). 

rV.  Providijiy  for  Time  lost  by  Accident — That  when  any  extraordinary 
accident  shall  happen  to  the  steam-engine,  water-wheel,  weirs,  or  water- 
courses, main  shafling,  main  gearing,  or  gas  apparatus  of  any  such  mill,  ma- 
nufactory, or  buildings,  by  which  not  less  than  three  hours'  labour  at  any  one 
time  shall  be  lost,  then  and  in  every  such  case  such  time  may  be  worked  up 
at  the  rate  of  one  hour  a  day,  in  addition  to  the  aforesaid  and  hereinafter 

»  Ropeworks  are  also  declared  not  to  be  within  the  statute  by  0  and  10  Vict.  c.  40  (1846). 
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restricted  hours  of  labour,  for  the  twelve  following  working  dajs,  but  not 
after.     (See  7  Vict,  c,  15,  *.  33). 

V.  Loss  of  Time  from  the  want  or  excess  of  Water. — And  whereaa  during 
periods  of  drought  and  of  floods  the  power  of  water-wheels  on  some  streams 
is  wholly  interrupted,  or  so  far  diminished  that  the  machinery,  or  part  or 
parts  of  the  machinery,  dependant  upon  such  power  cannot  be  regularly 
worked  at  one  and  the  same  time,  and  in  consequence  thereof  a  certain  por- 
tion of  the  time  of  such  persons  as  are  employed  in  the  working  of  such  ma- 
chinery may  be  lost  in  each  day  during  such  period  of  drought  or  floods  :  be 
it  therefore  enacted.  That  it  shall  be  lawful  for  the  occupier  of  any  mill,  ma- 
nufactory, or  building,  when  time  is  so  lost,  then  and  in  every  such  case  and 
80  often  as  the  same  shall  happen,  to  extend  the  hours  between  which  persons 
under  eighteen  years  of  age  are  hereinbefore  allowed  to  work  (yidelicety  from 
five  of  the  clock  in  the  morning  till  nine  in  the  evening),  as  hereinbefore 
limited,  to  such  period  as  may  in  such  case  be  necessary  to  prevent  the  loss 
of  time,  and  no  longer :  Provided  always,  that  no  child  or  young  person 
i^thin  the  respective  ages  prescribed  by  this  act  shall  be  actually  employed  a 
greater  number  of  hours  within  the  twenty-four  hours  of  any  one  day  than 
this  act  declares  to  be  lawful ;  and  provided  also,  that  no  child  under  thirteen 
years  of  age  shall  be  employed  after  the  hour  of  nine  of  the  clock  in  the  even- 
ing nor  before  the  hour  of  five  in  the  morning.     (See  7  Vict,  c.  15,  s,  34). 

VI.  Time  for  Meals. — ^That  there  shall  be  allowed  in  the  course  of  every 
day  not  less  than  one  and  a  half  hours  for  meals  to  every  such  person  re- 
stricted as  hereinbefore  provided  to  the  performance  of  twelve  hours'  work  . 
daily.     (See  further  7  Vict  c,  15,  s,  36> 

VII.  Employment  of  Children  tinder  Nine  Tears  prohibited, — Repealed  by  7 
Vict.  e.  15,  s.  29.     See  16  and  17  Vict.  c.  104. 

Vm.  Employment  of  Children  for  more  than  Eight  Hours  a  day  prohibited-—^ 
That  from  and  after  the  expiration  of  six  months  after  the  passing  of  this  act 
it  shall  not  be  lawful  for  any  person  whatsoever  to  employ,  keep,  or  allow  to 
remain  in  any  factory  or  mill  as  aforesaid  for  a  longer  time  than  forty-eight 
hours  in  any  one  week,  nor  for  a  longer  time  than  nine  hours  in  any  one  day, 
except  as  herein  provided,  any  child  who  shall  not  have  completed  his  or  her 
eleventh  year  of  age,  or  after  the  expiration  of  eighteen  months  from  the 
passing  of  this  act,  any  child  who  shall  not  have  completed  his  or  her  twelfth 
year  of  age,  or  after  the  expiration  of  thirty  months  from  the  passing  of  this 
act,  any  child  who  shall  not  have  completed  his  or  her  thirteenth  year  of 
age :  Provided  nevertheless,  that  in  mills  for  the  manufacture  of  silk,  children 
ander  the  age  of  thirteen  years  shall  be  allowed  to  work  ten  hours  in  any  one 
day.  (Altered  hy  7  Vict,  c.  16,  ss.  30,  31.  See  also  s.  72,  and  16  and  17 
Vict.  c.  104). 

IX.  Holidays- — That  all  children  and  young  persons  whose  hours  of  work  are 
regulated  and  limited  by  this  act  shall  be  entitled  to  the  following  holidays  ; 
videlicet,  on  Christmas-day  and  Good-Friday  the  entire  day,  and  not  fewer 
than  eight  half  days  besides  in  every  yoar,  such  half  days  to  be  at  such  period 
or  periods,  together  or  separately,  as  may  be  most  desirable  and  convenient, 
and  as  shall  be  determined  on  by  the  master  of  such  children  and  young  per- 
sons :  Provided  nevertheless,  that  in  Scotland  any  other  days  may  be  substi- 
tuted for  Christmas-day  and  for  Good-Friday,  both  or  either,  as  such  master 
may  determine.     (Amended  by  7  Vict.  c.  15,  ss.  37,  38). 

X.  Children  employed  in  more  than  one  Mill. — That  if  any  child  within  the  age 
hereinbefore  restricted  to  nine  hours  of  day  labour  shall  have  been  employed 
in  any  one  day  for  less  than  nine  hours  in  one  factory  or  mill,  it  shall  be 
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lawful  for  any  person  to  employ  such  child  in  any  other  factory  or  mill  on 
the  same  day  for  the  residue  of  such  nine  hours ;  provided  that  such  em- 
ployment in  such  other  mill  or  factory  shall  not  increase  the  labour  of  such 
child  to  more  than  nine  hours  in  any  one  day,  or  to  more  than  forty-eight 
hours  in  any  one  week.     {Amended  by  7  Vict,  c.  15,  «.  30). 

XI.  SurgeorCa  Certificate. — That  from  and  after  the  expiration  of  six  months 
after  the  passing  of  this  act  it  shall  not  be  lawful  for  any  person  to  employ, 
keep,  or  allow  to  remain  in  any  factory  or  mill  any  child  who  shall  not  have 
completed  his  or  her  eleventh  year  of  age  without  such  certificate  as  is  here- 
inafter mentioned,  certHying  such  child  to  be  of  the  ordinary  strength  and 
appearance  of  a  child  of  the  age  of  nine  years ;  nor  from  and  after  the  expir- 
ation of  eighteen  months  after  the  passing  of  this  act,  any  child  who  shall  not 
have  completed  his  or  her  twelfth  year  of  age,  without  a  certificate  of  the 
same  form ;  nor  from  and  after  the  expiration  of  thirty  months  after  the 
passing  of  this  act,  any  child  who  shall  not  have  completed  his  or  her 
thirteenth  year  of  age,  without  a  certificate  of  the  same  form  ;  which  certifi- 
cate shall  be  taken  to  be  sufiicient  evidence  of  the  ages  respectively  certified 
therein.     {Amended  by  7  VicL  c.  15,  s».  9-17). 

XII.  Surgeon*8  Certificate. — ^That  for  the  purpose  of  obtaining  the  certifi- 
cate hereinbefore  required  in  the  case  of  children  under  the  age  of  eleven, 
twelve,  or  thirteen  years  respectively,  the  child  shall  personally  appear  be- 
fore some  surgeon  or  physician  of  the  place  or  neighbourhood  of  its  residence, 
and. shall  submit  itself  to  his  examination  ;  and  unless  the  surgeon  or  physi- 
cian before  whom  the  child  has  so  appeared  shall  certify  his  having  had  a  per- 
sonal examination  or  inspection  of  such  cliild,  and  also  that  such  child  is  of  the 
ordinary  strength  and  appearance  of  children  of  or  exceeding  the  age  of  nine 
years ;  and  unless  also  such  certificate  shall,  within  three  months  of  its  date, 
be  countersigned  by  some  inspector  justice,  or  in  that  part  of  the  united 
kingdom  called  Scotland  by  some  inspector,  or  justice,  or  burgh  magistrate, 
such  child  shall  not  be  employed  in  any  factory  or  mill.  {Amended  by  7  Vict 
c.  15,  S3.  8,  9,  10.    See  w.  10, 11). 

XIII.  Form  of  Certificate  of  Surpeon  or  Physician. — {Repealed  by  7  Vict.  c. 
15,  #.  9  ;  and  see  Schedule  A), 

XIV.  Certificate  of  Age. — That  ft"om  and  after  the  commencement  of  the 
several  periods  hereinbefore  appointed  for  restricting  the  employment  of  chil- 
dren under  the  ages  of  eleven,  twelve,  and  thirteen  years  respectively,  it  shall 
not  be  lawful  to  employ,  keep,  or  allow  to  remain  in  any  factory  or  mill,  any 
person  between  the  said  ages  respectively  and  the  age  of  eighteen,  for  more 
than  nine  hours  in  any  day,  nor  between  the  hours  of  nine  o'clock  in  the 
evening  and  five  o'clock  in  the  morning,  without  first  requiring  and  receiving 
from  such  person  a  certificate  in  proof  that  such  person  is  above  the  age  of 
eleven,  twelve,  and  thirteen  respectively  ;  which  certificate,  if  a  new  certificate 
shall  be  required,  shall  be  in  such  form  as  may  be  ordered  by  any  inspector. 
(But  see  7  Vict,  c.  15,  w.  9,  17,  34). 

XV.  Penalties. — That  the  penalties  and  punishments  hereinafter  provided 
against  any  person  not  requiring  or  not  receiving  such  certificate,  shall  not 
be  levied,  if,  upon  the  complaint  or  proceeding  for  the  enforcement  of  such 
penalties,  it  shall  appear,  to  the  satisfaction  of  the  inspector  or  justice,  or  in 
that  part  of  the  united  kingdom  called  Scodand  iq  the  satisfaction  of  the  in- 
spector, or  justice,  or  burgh  magistrate,  by  or  before  whom  such  proceeding 
shall  be  had,  that  the  person  so  employed  more  than  nine  hours  in  the  day, 
or  between  the  hours  of  nine  o'clock  in  the  evening  and  half-past  five  o'clo<^ 
in  the  morning  without  such  certificate,  was,  at  the  time  of  the  alleged 
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offence,  above  the  age  of  eleven,  twelve,  or  thirteen  respectively.    (Amended 
by  7  Vict.  c.  15,  8S.  53,  54,  55.) 

XVI.  Magistrates  re/using  to  countersign  Certijicate. — That  in  case  any 
inspector,  or  justice,  or  burgh  magistrate  shall  refuse  to  countersign  any 
such  certificate,  he  shall  state  in  writing  his  reasons  for  such  refusal ;  and 
the  parents  of  such  child  may  thereupon  take  the  certificate  to  the  jus- 
tices of  the  peace  at  petty-sessions  for  the  place  or  district  of  the  child's 
residence,  who  are  hereby  empowered  and  required  to  decide  upon  the 
validity  of  such  refusal ;  and  every  such  act  of  any  such  petty-sessions  shall 
be  free  of  all  charge,  cost,  or  expense  whatsoever.  ^See  further  7  Vict,  c, 
15,  ss.  2,  10,  11.) 

XVII.  Inspectors, — ^And  whereas  by  an  act  (42  Geo.  III.  c,  73)  intituled, 
'*'*'  An  Act  for  the  preservation  of  the  Health  and  Morals  of  Apprentices  and 
others  employed  in  Cotton  and  others  Mills  and  Cotton  and  other  Factories," 
passed  in  the  42d  year  of  the  reign  of  his  late  Majesty  Greorge  the  Third,  it 
was  amongst  other  things  provided,  that  the  justices  of  the  peace  for  every 
county  or  place  in  which  such  mill  was  situated  should  appoint  yearly  two 
persons  not  interested  in,  or  in  any  way  connected  with  such  mills  or  fac- 
tories in  such  county,  to  be  visitors  of  such  mills  or  factories ;  which  visitors 
so  appointed  were  empowered  and  required,  by  the  aforesaid  act,  to  enter 
such  factories  at  any  time  they  might  think  fit,  and  examine  and  report  in 
writing  whether  the  same  were  conducted  according  to  the  laws  of  the 
realm  ;  and  also  to  direct  the  adoption  of  such  sanitary  regulations  as  they 
might,  on  advice,  think  proper :  And  whereas  it  appears  that  the  provisions 
of  the  said  act,  with  relation  to  the  appointment  of  inspectors  were  not  duly 
carried  into  execution,  and  that  the  laws  for  the  regulation  of  the  labour 
of  children  in  factories  have  been  evaded,  partly  in  consequence  of  the 
want  of  the  appointment  of  proper  visitors  or  ofiicers  whose  especial  duty 
it  was  to  enforce  their  execution ;  be  it  therefore  enacted,  That  upon  the 
passing  of  this  act,  it  shall  be  lawful  for  his  Majesty,  by  warrant  under  his 
sign  manual,  to  appoint,  during  his  Majest/s  pleasure,  four  persons  to  be 
inspectors  of  factories  and  places  where  the  labour  of  children  and  young 
persons  under  eighteen  years  of  age  is  employed ;  and  in  the  case  of  the 
death  or  dismissal  of  any  of  them,  to  appoint  another  in  the  place  of  such 
deceased  inspector ;  which  said  several  inspectors  shall  carry  into  effect  the 
powers,  authorities,  and  provisions  of  the  present  act ;  and  such  inspectors, 
or  any  of  them,  are  hereby  empowered  to  enter  any  factory  or  mill,  and 
any  school  attached  or  belonging  thereto,  at  all  times  and  seasons,  by  day 
or  by  night,  when  such  mills  or  factories  are  at  work;  and  having  so 
entered,  to  examine  therein  the  children  and  any  other  person  or  per- 
sons employed  therein,  and  to  make  inquiry  respecting  their  condition, 
employment,  and  education  ;  and  such  inspectors,  or  any  of  them,  are  here- 
by empowered  to  take  or  call  to  their  aid,  in  such  examination  and  inquiry, 
such,  persons  as  they  may  choose,  and  to  summon  and  require  any  person 
upon  the  spot  or  elsewhere  to  give  evidence  upon  such  examinations  and 
inquiry,  and  to  administer  to  such  persons  an  oath.  (See  now  7  Vict.  c.  15, 
s.  3). 

XVIII.  Powers  and  Duties  of  Inspectors. — ^That  the  said  inspectors,  or  any 
of  them,  shall  have  power,  and  are  hereby  required,  to  make  all  such  rules, 
regulations,  and  orders  as  may  be  necessary  for  the  due  execution  of  this 
act ;  which  rules,  regulations,  and  orders  shall  be  binding  on  all  persons 
subject  to  the  provisions  of  this  act ;  and  such  inspectors  are  also  hereby 
authorized  and  required  to  enforce  tlie  attendance  at  school  of  children  em- 
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ployed  in  factories,  according  to  the  provisions  of  this  act,  and  to  order 
tickets,  or  such  other  means  as  they  may  think  fit,  for  vouchers  of  attend- 
ance at  such  schools ;  and  such  inspectors  are  also  hereby  required  to  regu- 
late the  custody  of  such  tickets  or  vouchers,  and  such  inspectors  may  require 
a  register  of  them  to  be  kept  in  every  school  and  factory ;  and  such  inspectors 
are  also  hereby  authorized  and  required  to  order  a  register  of  the  children 
employed  in  any  factory,  and  of  their  sex  and  hours  of  attendance,  and  of 
their  absence  on  account  of  sickness,  to  be  kept  in  such  factory ;  and  all 
registers,  books,  entries,  accounts,  and  papers  kept  in  pursuance  of  this  act, 
shall  at  all  times  be  d^en  to  such  inspectors,  and  such  inspectors  may  take 
or  cause  to  be  taken  for  their  own  use  such  copy  as  they  may  think  proper ; 
and  such  inspectors  shall  also  make  such  regulations  as  may  be '  proper  to 
continue  in  force  any  certificates,  tickets,  or  vouchers  required  by  this  act ; 
and  such  certificates,  tickets,  or  vouchers  so  continued  in  force  shall  have 
the  same  operation  and  effect  as  new  certificates,  tickets,  or  vouchers ;  and 
such  inspector  shall  order,  and  is  hereby  authorized  to  order,  the  occupier 
of  any  factory  or  mill  to  register,  or  cause  to  be  registered,  any  information 
with  relation  to  the  performance  of  any  labour  in  such  mill  or  factory,  if 
such  inspector  deem  such  information  necessary  to  facilitate  the  due  enforce- 
ment of  any  of  the  provisions  of  this  act,  or  any  of  th^  regulations  which 
he  may  make  under  the  authority  of  this  act ;  and  such  inspector  is  hereby 
authorized  to  order  such  occupier  of  any  mill  or  factory  to  transmit,  in  such 
manner  as  may  be  directed  in  such  order,  any  information  with  relation  to 
the  persons  employed  or  the  labour  performed  in  such  mill  or  &ctory  that 
such  inspector  may  deem  requisite  to  facilitate  the  performance  of  his  duties, 
or  any  inquiry  made  under  the  authority  of  this  act.  {Powers  repealed  hif 
7  Vict  c.  15,  8.  2.     See  also  ss.  27,  39). 

XIX.  Persons  to  superintend. — ^That  it  shall  be  lawful  for  one  of  his 
Majesty's  principal  secretaries  of  state,  if  he  shall  see  fit,  upon  the  applica- 
tion of  any  inspector,  to  appoint  any  one  or  more  persons  to  superintend, 
under  the  direction  of  any  inspector,  the  execution  of  the  provisions  of  this 
act,  and  of  all  rules,  regulations,  and  orders  made  under  the  authority 
thereof;  and  such  person  shall  be  paid  by  such  salary  as  may  be  determined 
by  one  of  his  Majesty's  principal  secretaries  of  state ;  and  such  person  so 
appointed  shall  have  authority  to  enter  any  school-room,  counting-house,  or 
any  part  of  any  factory  or  mill,  excepting  such  part  or  parts  as  may  be  used 
for  manufacturing  processes ;  and  if  any  constable  or  peace  ofScer  shall  be 
required  by  any  inspector  to  perform  any  continuous  service,  it  shall  be 
lawful  for  such  inspector  to  allow  a  special  recompense  to  such  constable  or 
peace  ofiicer  for  such  service  :  Provided  nevertheless,  that  any  such  orders 
may  be  altered  or  disallowed  by  one  of  his  Majesty's  principal  secretaries  of 
state,  on  complaint  made  to  him  by  memorial  from  any  party  interested. 
(See  further  7  Vict.  c.  15,  s.  3). 

XX.  School, — ^That  from  and  after  the  expiration  of  six  months  from  the 
passing  of  this  act,  every  child  hereinbefore  restricted  to  the  performance 
of  forty-eight  hours  of  labour  in  any  one  week  shall,  so  long  as  such  child 
shall  be  within  the  said  restricted  age,  attend  some  school  to  be  chosen  by 
the  parents  or  guardians  of  such  child,  or  such  school  as  may  be  appointed 
by  any  inspector  in  case  the  parents  or  guardians  of  such  child  shall  omit 
to  appoint  any  school,  or  in  case  such  child  shall  be  without  parents  or 
guardians ;  and  it  shall  and  may  be  lawful,  in  such  last-mentioned  case,  for 
any  inspector  to  order  the  employer  of  any  such  child  to  make  a  deduction 
fh>m  the  weekly  wages  of  such  child  as  the  same  shall  become  due,  not 
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exceeding  the  rate  of  one  penny  in  every  shilling,  to  pay  for  the  schooling 
of  such  child ;  and  such  employer  is  hereby  required  to  pay  the  sum  so 
deducted  according  to  the  order  and  direction  of  such  inspector.  (See 
further  7  Vkt.  c.  15,  88.  81,  38,  89). 

XXI.  Schoolmaster's  Voucher, — ^That  after  the  expiration  of  six  months 
from  the  passing  of  this  act  it  shall  not  be  lawful  to  employ  or  continue  to 
employ  in  any  factory  or  mill  any  cliild  restricted  by  this  act  to  the  per- 
formance of  forty-eight  hours  of  labour  in  any  one  week,  unless  such  child 
shall,  on  "  Monday "  in  every  week  next  after  the  commencement  of  such 
employment,  and  during  every  succeeding  "Monday"  or  other  day  ap- 
pointed for  that  purpose  by  an  inspector,  give  to  the  factory  master  or  pro- 
prietor, or  to  his  agent,  a  schoolmaster's  ticket  or  voucher,  certifjring  that 
such  child  has  for  two  hours  at  least  for  six  out  of  seven  days  of  the  week 
next  preceding  attended  his  school,  excepting  in  cases  of  sickness,  to  be 
certified  in  such  manner  as  such  inspector  may  appoint,  and  in  case  of  any 
holiday,  and  in  case  of  absence  from  any  other  cause  allowed  by  such  in- 
spector, or  by  any  justice  of  the  peace  in  the  absence  of  the  inspector ;  and 
the  said  last- mentioned  ticket  shall  be  in  such  form  as  may  be  settled  by  any 
inspector.     (See  further  7  Vict.  c.  15,  88.  31,  88,  89). 

XXII.  Additional  Schools. — That  wherever  it  shall  appear  to  any  in- 
spector that  a  new  or  additional  school  is  necessary  or  desirable  to  enable 
the  children  employed  in  any  factory  to  obtain  the  education  required  by 
this  act,  such  inspector  is  hereby  authorized  to  establish  or  procure  the 
establishment  of  such  school.     (See  also  I.Vict,  c.  15,  #.  66). 

XXIII.  Salary. — That  if  upon  any  examination  or  inquiry,  any  inspector 
shall  be  of  opinion  tliat  any  schoolmaster  or  schoolmistress  is  incompetent 
or  in  any  way  unfit  for  the  performance  of  the  duties  of  that  office,  it  shall 
and  may  be  lawful  for  such  inspector  to  disallow  and  withhold  the  order 
for  any  payment  or  any  salary  to  such  schoolmaster  or  schoolmistress  as 
hereinbefore  provided.     (But  see  7  Vict.  c.  15,  #.  Sd). 

XXIV.  Penally  for  Child  remaining  on  the  Premises  more  than  Nine  Hours. 
— That  if  any  child  within  the  several  ages  hereinbefore  restricted  to  the 
performance  of  nine  hours  of  day  labour  shall  be  kept  or  allowed  to  remain 
in  any  room  or  place  whatsoever  where  any  machinery  is  used,  or  shall  be 
kept  or  allowed  to  remain  on  any  premises  within  the  outer  walls  of  any 
factory  or  mill  for  any  longer  time  than  nine  hours  during  any  one  day,  oi 
for  any  longer  time  than  the  residue  of  such  nine  hours  in  the  case  of  any 
child  which  has  been  previously  employed  for  any  shorter  time  during  the 
same  day  in  any  other  factory  or  mUl,  the  occupier  of  such  factory  or  mill 
shall,  without  any  evidence  of  the  employment  of  such  child,  be  liable  to 
the  same  penalty  and  punishment  as  for  employing  such  child,  for  such 
longer  period :  Provided  nevertheless,  that  no  place,  yard,  or  play-ground 
open  to  the  public  view  shall  be  considered  part  of  the  premises  on  which 
children  shall  not  be  allowed  to  remain  beyond  the  hours  hereinbefore 
stated :  And  be  it  further  provided,  that  the  children  may  be  allowed  to 
remain  in  any  school-room  attached  to  such  factory  or  mill,  or  in  any  other 
waiting-room  or  parts  of  the  premises  where  no  machinery  is  used,  and 
which  shall  at  all  times  be  open  to  the  inspection  of  any  mill-warden  or 
peace  officer  duly  appointed  under  the  provisions  of  this  act.  {Amended  by 
7  Vict.  c.  15,  8.  52.     See  also  16  and  17  Vict.  c.  104). 

XXV.  Notices  hy  Inspectors. — ^That  notice  of  any  general  order  or  regu- 
lation applying  to  more  than  one  mill  or  factory,  made  by  any  inspector,  if 
published  for  two  successive  weeks  in  one  or  more  newspapers  published  in 
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the  town,  place,  or  countj  where  any  such  mill  or  factory  is  situate,  shall 
in  all  cases,  at  the  end  of  seven  days  afler  the  second  publication  thereof, 
have  the  same  effect  in  attaching  a  responsibility  upon  any  offender  against 
such  order  or  regulation  as  a  notice  personally  served  upon  such  offender : 
Provided  nevertheless,  that  such  notice  shall  not  be  to  the  exclusion  of  any 
other  special  notice  which  any  inspector  may  deem  expedient  or  proper. 
(But  see  7  Vict,  c,  15,  8,  51). 

XXVI.  Interior  of  Walls  of  every  MiU^  etc.,  to  he  Ume-usuhed,  (JRepealtd 
and  other  provisions  made  by  7  Vict.  c.  15,  «.  18). 

XXVII.  Abstract  of  Act,  and  Rules  and  Regulations  to  be  hung  up, — ^That 
a  copy  or  copies  of  such  abstract  of  this  act,  and  also  such  copy  or  copies  of 
any  regulation  or  regulations  made  in  pursuance  of  this  act,  as  anv  inspector 
shall  direct,  shall  be  hung  up  and  affixed  in  a  conspicuous  part  or  in  the 
several  departments  of  every  mill  or  factory ;  and  such  copy  or  copies  of 
such  abstract  and  of  such  rules  or  regulations  so  hung  up  and  affixed,  shaU 
be  signed  by  the  master  or  manager  or  overseer  of  such  mill  or  &ctory ; 
and  such  copy  or  copies  shall  be  renewed  by  such  master,  manager,  or 
overseer,  so  often  as  any  inspector  may  direct.     (See  7  Vict.  c.  15,  8.  28.) 

XXVIII.  Punishment  for  Forgery,  of  Certificates.  {Repealed  by  7  Vict,  c. 
15,  ss.  28,  63). 

XXIX.  Parents  liable  to  penalty  of  20s.  fm*  the  Employment  of  Children  be- 
yond the  legal  hours,  etc.     {Repealed  by  7  Vict.  c.  15,  ss.  40,  63). 

XXX.  Agents  and  Servants. — ^That  if  any  offence  shall  be  committed 
against  this  act,  for  which  the  master  of  any  factory  or  mill  is  legally  re- 
sponsible, and  it  shall  appear  to  the  satisfaction  of  any  justice  or  inspector 
that  the  same  has  been  committed  without  the  personal  consent,  concurrence, 
or  knowledge  of  such  master,  by  or  under  the  authority  of  some  agent  or 
servant  or  workman  of  such  master,  it  shall  be  lawful  for  such  inspector  or 
justice  to  summon  such  agent  or  servant  or  workman  before  him  to-finswer 
for  such  offence,  and  such  agent  or  servant  or  workman  shall  be  liable  to  the 
penalties  and  punishment  for  such  offence  herein  provided,  and  such  inspector 
or  justice  shall  convict  such  agent  or  servant  or  workman  in  lieu  of  such 
master.     (See  now  7  Vict.  c.  15,  s.  41). 

XXXI.  Penalties  for  Offences  against  this  Act ;  repealed  by  7  Vict,  c,  15, 
s.  40  ;  and  new  provision  made  by  s.  64. 

XXXII.  Penalty  for  Obstructing  Inspectors;  repealed  by  7  Vict,  c.  15,  s.  40  ; 
and  other  Penalties  directed  by  ss.  61,  62. 

XXXm.  Constable. — ^That  such  inspector  shall  have  the  same  powers, 
authority  and  jurisdiction  over  constables  and  peace  officers,  as  regsirds  the 
execution  of  the  provisions  of  this  act,  as  may  by  law  be  exercised  by  his 
Majesty's  justices  of  the  peace  over  such  constables  and  peace  officers.  (But 
see  7  Vict.  c.  15,  ss.  2,  50). 

XXXIV.  Proceedings  under  this  act  may  be  had  before  any  one  Inspector  or 
any  one  Magistrate  ;  repealed.     See  7  Vict,  c.  15,  ss,  2,  40.  45. 

XXXV.  Complaints  to  be  preferred  at  or  before  the  visit  of  the  Inspector,  and 
previous  notice  given ;  repealed  by  7  Vict.  c.  15,  s,  40;  and  provision  made  by 
8.  44,  Proviso  as  to  Penalties  ;  amended  by  7  Vict,  c,  1 5,  s,  65. 

XXXVI.  In  case  of  Partnerships,  one  Name  sufficient  for  Summons,  etc.  ; 
receded  by  7  Vict,  c,  15,  s.  40,  and  provision  made  by  8.  51. 

XXXV II.  Service  of  Summons  repealed  by  7  Vict,  c,  1 5,  s,  40 ;  but  see  ss,  49, 5 1 . 
XXXYIII.  Inspectors  and  Justices  may  summon  Witnesses  to  appear  and 

give  evidence,  and  on  neglect  may  commit  to  Prison  ;  repealed  by  7  Vict,  c,  15, 
ss,  2,  40,  and  new  provisions  made  by  ss,  49,  50. 
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XXXIX.  And  afterwards  discharge  them  on  stifficient  excuse  or  com^ 
pliance;  repealed  by  7  VicU  c.  15,  #.  40.  As  to  Dischargey  see  7  Viet.  e.  15,  #. 
49. 

XL.  Convictions  to  be  filed  amongst  Records  of  County  ;  repealed  by  7  Vict, 
c.  15,  8.  40 ;  and  new  provisions  made  by  ss,  68,  69. 

XLI.  Inspector  or  Justice  may  commit  to  Prison  for  two  months  in  casepay^ 
mmt  of  Penally  is  refused,  or  distress  is  insufficient ;  repealed  by  7  Vict  c.  15, 
S9.  2,  41 ;  and  as  to  recovery  of  Penalties,  see  s.  45. 

XLII.  As  to  appeal^  repealed  by  7  Vict.  c.  16  s.  40  ;  and  new  provisions  en- 
acted  by  ss.  69,  70. 

XLIII.  Application  of  Penalties  ;  repealed  by  7  Vict.  c.  15,  ss.  2,  40;  and 
see  now  s.  66.  Restriction  as  to  PenaliieSy  see  7  Vict,  c,  15,  s.  65.  Summons^ 
see  7  Vict.  c.  15,  ss.  46,  69. 

XLIY.  Inspector  may  order  Constable  to  provide  a  convenient  place  for 
holding  sittings  ;  repealed  by  7  Vict.  c.  15,  s.  40. 

XLV.  Inspectors^  Reports. — That  every  inspector  shall  keep  fiill  minutes 
of  all  his  visits  and  proceedings,  and  shall  report  the  same  to  one  of  his 
Majesty's  principal  secretaries  of  state  twice  in  every  year,  and  oflener  if 
required,  and  shall  also  report  the  state  and  condition  of  the  factories  or 
mills  and  of  the  children  employed  therein,  and  whether  such  &ctories  or 
mills  are  or  are  not  conducted  according  to  the  directions  of  this  act  and  of 
the  laws  of  the  realm :  And  whereas  it  is  expedient  that  the  proceedings, 
rules,  orders,  and  regulations  of  the  several  inspectors  appointed  under  this 
act  should  be  as  nearly  alike  as  is  practicable  under  all  circumstances, 
therefore  such  inspectors  are  hereby  required,  within  three  months  next 
after  they  shall  have  commenced  the  execution  of  their  several  duties  and 
powers  under  this  act,  and  twice  at  least  in  every  year  afterwards,  to  meet  and 
confer  together  respecting  their  several  proceedings,  rules#  orders,  regula- 
tions, duties,  and  powers  under  this  act,  and  at  such  meeting  to  make  their 
proceedings,  rules,  orders,  and  regulations  as  uniform  as  is  expedient  and 
practicable  ;  and  such  inspectors  are  hereby  required  to  make  and  keep  fiill 
minutes  of  such  meetings,  and  to  report  the  same  to  such  secretary  of  state 
when  they  make  the  report  hereinbefore  required.  (But  see  7  Vict.  c.  15,  ss. 
2,  6). 

XL VI.  Burgh  Magistrates  in  Scotland. — And  it  is  hereby  declared.  That 
in  all  cases  in  which  any  justices  or  justice  of  the  peace  are  or  is  required 
to  act  or  do  any  thing  in  any  manner  under  this  act,  or  are  or  is  named 
therein,  and  whenever  the  subject  matter  of  any  one  of  the  enactments  or 
provisions  of  this  act  shall  arise  within  that  part  of  the  united  kingdom 
called  Scotland,  the  burgh  magistrates  shall  be  held  to  have,  and  shall  have, 
within  the  limits  of  their  own  jurisdiction,  the  same  powers,  duties,  and 
authorities,  and  which  they  are  hereby  required  to  exercise,  as  are  by  this 
act  conferred  upon  the  said  justices  of  the  peace,  and  are  required  to  be 
exercised  by  them.     (See  7  Vict,  c.  15,  «.  71). 

XLVII.  Act  not  to  extend  to  certain  Persons. — ^That  nothing  in  this  act 
contained  shall  apply  to  mechanics,  artizans,  or  labourers,  under  the  pre- 
scribed ages,  working  only  in  repairing  the  machinery  or  premises.  (See 
7  Vict.  c.  15,  5.  73). 

XLVIII.  The  Act  1  and  2  WiU.  IV.  c.  39,  repealed.— Thai  from  and 
after  the  1st  day  of  January  1834,  the  act  passed  in  the  first  and  second 
years  of  the  reign  of  his  present  Majesty,  intituled,  "  An  Act  to  amend  the 
Laws  relating  to  Apprentices  and  other  Persons  employed  in  Cotton 
Mills,  and  to  make  further  Provisions  in  lieu  thereof,**  shall  be  repealed, 


360  FACTORY  ACT  (3  and  4  Will.  IV.) 

and  the  same  is  hereby  repealed,  except  as  to  any  act  or  acts  repealed  by 
the  same. 

XLIX.  Construction  of  Term», — ^That  any  words  in  this  act  denoting  the 
masculine  gender  shall  be  construed  to  extend  to  persons  of  either  sex,  and 
any  words  denoting  the  singular  number  shall  be  construed  to  extend  to  any 
number  of  persons  or  things,  if  the  subject  matter  or  context  shall  admit  of 
such  an  interpretation,  unless  such  construction  shall  be  in  express  opposition 
to  any  other  enactment.     (See  also  7  Vict,  c.  15,  s.  73). 


The  SCHEDULE  to  which  this  act  refers. 


(1.)  Form  of  Conviction.     {Repealed^  7  Viet.  c.  15,  ss.AO,  68.     And  see  the 

form  in  Schedule  (D)  of  that  Act). 


(2.)  Warrant  to  distrain  for  Forfeiture,     {Bepealed,  7  Vict,  c,  15,  88.  2,  40). 

(3.)  Return  of  Conetable  ypon  Warrant  of  Distress  where  no  Effects. 

(See  7  Vict.  c.  15,  ss.  40,  45). 

(4.)  Commitment  for  Want  of  Distress. 
.,  (See  7  Vict.  c.  15,  ss.  40-45). 

iSToie.— It  is  now  sufficient  merely  to  cite  the  year  of  the  reign  without  the  title  of  the 
act ;  13  Yict.  c.  21,  s.  3  (1850). 

7  VICT.  Cap.  15. 

An  Act  to  amend  the  Laws  relating  to  the  Labour  in  Factories,  6th  June  1844. 

Whereas  the  laws  relating  to  labour  in  factories  require  to  be  amended : 
Be  it  enacted,  etc..  That  this  act  shall  take  effect  fix)m  and  afler  the  1st  day 
of  October  in  the  year  1844,  except  any  provisions  for  the  taking  effect  of 
which  any  other  time  shall  be  hereinafter  specially  limited,  all  which  last- 
mentioned  provisions  shall  take  effect  from  and  after  such  time  as  shall  be 
hereinafter  specially  mentioned  in  that  behalf. 

II.  Restriction  of  Powers  of  Inspectors. — ^That  after  the  passing  of  this  act 
no  inspector  of  factories  shall  have  power  in  that  capacity  to  act  as  a  magis- 
trate, or  to  make  rules,  regulations,  and  orders,'  as  authorized  by  an  act, 
hereinafter  called  ''  the  Factory  AcV'  passed  in  the  4th  year  of  the  reign  of 
his  late  Majesty,  and  intituled  ^^  An  Act  to  regulate  the  Labour  of  Children 
and  young  Persons  in  the  Mills  and  Factories  of  the  United  Kingdom," 
except  as  hereinafter  mentioned ;  and  that  no  inspector  or  person  appointed 
to  superintend  the  execution  of  the  provisions  of  the  &ctory  act  and  of 
this  act,  under  the  direction  of  an  inspector,  hereinafter  called  a  sub-inspec- 
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tor,  shall  be  liable  to  serve  upon  any  jury,  or  to  serve  any  parochial  or 
municipal  office,  so  long  as  he  shall  continue  to  hold  the  office  of  inspector 
or  sub-inspector.  (In  part  repealing  3  and  4  Will.  IV.  c.  103, 88. 17, 18, 34,  41). 
IIL  Power  of  In8pector8  and  Sub'In8pector8. — ^That  every  inspector  and 
sub-inspector  shall  have  power  to  enter  every  part  of  any  factory  at  any 
time,  by  day  or  by  night,  when  any  person  shall  be  employed  therein,  and 
to  enter  by  day  any  place  which  he  shall  have  reason  to  believe  to  be  a 
factory,  and  to  enter  any  school  in  which  children  employed  in  factories  are 
educated,  and  at  all  times  to  take  with  him  into  any  factory  the  certif3ring 
surgeon  of  the  district  hereinafter  mentioned,  and  any  constable  or  other 
peace-officer  whom  he  may  need  to  assist  him,  and  shall  have  power  to 
examine,  either  alone  or  in  the  presence  of  any  other  person,  as  he  shall 
think  fit,  every  person  whom  he  shall  find  in  a  factory  or  in  such  a  school, 
or  whom  he  shall  have  reason  to  believe  to  be,  or  to  have  been  employed  in 
a  factory,  within  two  months  next  preceding  the  time  when  he  shall  require 
him  to  be  examined  touching  any  matter  within  the  provisions  of  this  act; 
and  the  inspector  or  sub-inspector  may,  if  he  shall  see  fit,  require  such 
person  to  make  and  sign  a  declaration  of  the  truth  of  the  matters  respecting 
which  he  shall  have  been  or  shall  be  so  examined ;  and  every  inspector 
and  sub-inspector  shall  have  power  to  examine  the  registers,  certificates, 
notices,  and  other  documents  kept  in  pursuance  of  this  act ;  and  every  person 
who  shall  refuse  to  be  examined  as  aforesaid,  or  who  shall  refuse  to  sign 
his  name  or  affix  his  mark  to  a  declaration  of  the  truth  of  the  matters 
respecting  which  he  shall  have  been  examined,  or  who  shall  in  any  manner 
attempt  to  conceal  or  otherwise  prevent  any  child  or  other  person  from 
appearing  before  or  being  examined  by  an  inspector  or  sub-inspector,  or 
who  shall  prevent  or  knowingly  delay  the  admission  of  an  inspector  or  sub- 
inspector  to  any  part  of  a  factory  or  school,  or  shall  prevent  an  inspector  or 
sub-inspector  from  examining  any  register,  certificate,  notice,  or  other  docu- 
ment kept  in  pursuance  of  this  act,  shall  be  deemed  guilty  of  wilfully 
obstructing  the  inspector  or  sub-inspector  in  the  execution  of  the  powers 
entrusted  to  him.     {Amending  3  and  4  WHL  IV.  c.  103,  88.  17,  18). 

IV.  Protection  of  Inspectors. — ^That  the  provisions  of  an  act  passed  in  the 
24th  year  of  the  reign  of  King  George  the  Second,  intituled,  '^  An  Act  for 
the  rendering  justices  of  the  peace  more  safe  in  the  execution  of  their  office, 
and  for  indemnifying  constables  and  others  acting  in  obedience  to  their 
warrants,"  as  amended  by  any  subsequent  act,  so  far  as  they  relate  to  ren- 
dering justices  of  the  peace  more  safe  in  the  execution  of  their  office,  shall 
extend  to  protect  the  inspectors  and  sub -inspectors  in  the  exercise  of  their 
duties  under  this  act. 

V.  Office  of  Inspectors. — ^That  a  proper  office,  to  be  called  "  the  Office  of 
the  Factory  Inspectors,"  shall  be  provided  in  London  or  Westminster^  for 
the  use  of  the  inspectors,  and  for  the  preservation  of  the  factory  records, 
and  all  documents  relating  to  the  several  proceedings  under  this  act ;  and 
one  of  her  Majesty's  principal  secretaries  of  state  shall  appoint,  from  time  to 
time,  such  clerks  and  servants  as  may  be  deemed  necessary  to  carry  on  the 
business  of  the  said  office,  and  may  at  pleasure  remove  them  or  any  of 
them;  and  the  Commissioners  of  her  Majesty's  Treasury  of  the  united 
kingdom  of  Grreat  Britain  and  Ireland^  shall  ^x  the  salaries  of  the  clerks 
and  servants  in  fit  proportion,  according  to  the  duties  they  may  have  to 
perform. 

VI.  Management  of  Office. — ^That  one  of  her  Majesty's  principal  secre- 
taries of  state,  or  the  inspectors,  with  the  approval  of  such  principal  secre- 
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tary,  from  time  to  time,  may  make  regulations  for  the  management  of  the 
said  office,  and  for  regulating  the  duties  of  the  several  inspectors  and  sub- 
inspectors,  and  of  the  clerks  and  servants  of  the  said  office,  in  the  execution 
of  this  act,  so  that  thej  be  not  contrary  to  the  provisions  herein  contained  ; 
and  the  regulations  so  made  and  approved  shall  be  binding  on  the  said 
inspectors  and  sub-inspectors,  clerks,  and  servants  respectively. 

VII.  Notices  to  the  Office.— Th^X  after  the  passing  of  this  act,  every  person 
on  beginning  to  occupy  a  factory,  shall,  within  one  month,  send,  addressed, 
"  To  the  Office  of  the  Factory  Inspectors,  Xomfow,"  a  written  notice,  con- 
taining the  name  of  the  factory,  the  place,  township,  parish,  and  county 
where  it  is  situated,  the  post-office  to  which  he  desires  his  letters  to  bo 
addressed,  the  nature  of  the  work,  the  nature  and  amount  of  the  moving 
power,  and  the  name  of  the  firm  under  which  the  business  of  the  factory  is 
to  be  carried  on. 

VIII.  Cei'tifying  Surgeons, — ^That  after  the  passing  of  this  act  any  inspector 
shall  have  power  to  appoint  a  sufficient  number  of  persons  practising  surgery 
or  medicine  to  be  certifying  surgeons,  for  the  purpose  of  examining  persons 
who  shall  be  brought  before  them  to  obtain  the  surgical  certificates  of  age 
required  by  the  Factory  Act  and  by  this  act,  and  of  giving  the  said  certifi- 
cates, and  shall  from  time  to  time  make  regulations  for  their  guidance,  and 
shall  in  every  such  appointment  specify  the  factories  or  district  for  which 
each  surgeon  is  appointed,  and  may  from  time  to  time  annul  any  such  ap- 
pointment, and  in  like  manner  make  another  or  others ;  but  every  appoint- 
ment of  a  certifying  surgeon,  and  every  order  annulling  such  appointment, 
may  be  revoked  by  the  secretary  of  state,  on  appeal  made  to  him  for  either 
purpose  ;  and  the  inspector  of  the  district  shall  make  known  the  name  of  the 
certifying  surgeons  so  from  time  to  time  appointed  or  discontinued  to  the  oc- 
cupiers of  the  factories  in  tliat  district  in  such  manner  as  to  him  shall  seem 
fit ;  but  no  surgeon,  being  the  occupier  of  a  factory,  or  having  a  beneficial 
interest  in  any  factory,  shall  be  a  certifying  surgeon.  (^Amending  3  and  4 
Will,  IV.  c.  103,  8,  12). 

IX.  Form  of  Certificate. — That  the  certificates  of  age  required  by  the 
Factory  Act  or  by  this  act,  herein  called  surgical  certificates,  shall  be  given 
according  to  the  form  and  directions  contained  in  the  schedule  (A)  annexed 
to  this  act ;  and  the  certificates  given  by  any  such  certifying  surgeon  shall  be 
as  valid  as  if  countersigned  by  an  inspector,  justice  of  the  peace,  or  burgh 
magistrate;  and  the  name  of  every  person  for  whom  a  certificate  of  age  is 
required  by  the  Factory  Act  or  by  this  act,  and  the  date  of  the  first  day  of 
employment  or  re-employment  of  such  person,  shall  be  registered  in  the  form 
and  according  to  the  directions  given  in  the  schedule  (B)  annexed  to  this  act, 
before  it  shall  be  lawful  to  employ  such  person  in  a  factory:  Provided 
always,  that  no  surgical  certificate  shall  be  required  for  any  young  person 
above  the  age  of  sixteen  years.  {Repealing  3  and  4  Will.  IV,  c,  103,  s.  13. 
See/xw/.  5.  82,  and  3  and' A:  Will,  IV.  e.  103,  «.  14). 

X.  Certificates  by  other  Persons. — That  no  such  surgical  certificate  given  by 
any  person  who  is  not  an  appointed  certifying  surgeon  shall  be  of  any  force, 
unless  it  is  given  by  a  person  duly  authorized  by  a  university  or  college,  or 
other  public  body  having  authority  in  that  behalf,  to  practise  surgery  or 
medicine,  and  countersigned,  according  to  the  form  and  directions  given  in  the 
schedule  (A)  to  this  act  annexed,  by  some  justice  of  the  peace,  not  being  the 
occupier  of  a  factory,  and  not  being  the  father,  son,  or  brother  of  the  occupier 
of  a  factory ;  and  no  person  shall  countersign  any  such  surgical  certificate 
in  the  absence  of  the  person  named  therein,  or  without  proof  that  the  person 
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brought  before  him  is  the  same  to  whom  the  certificate  was  granted.  (Amend' 
ing  3  otm/  4  WiU,  IV,  c.  103,  as.  12,  13). 

XI.  Certificates  to  be  given  at  the  Factory, — ^That  no  person  shall  grant  any 
surgical  certificate  required  by  the  Factory  Act  or  by  this  act,  except  upon 
personal  inspection  of  the  person  named  therein  ;  and  no  certifying  surgeon 
shall  examine  any  person  for  the  purposes  of  this  act,  or  sign  or  issue  any 
such  surgical  certificate,  elsewhere  than  at  the  factory  where  such  person  is 
to  be  employed,  unless  for  special  cause,  to  be  allowed  by  an  inspector ;  and 
if  a  certifying  surgeon  shall  refuse  to  grant  a  certificate  of  age  for  any  person 
presented  to  him  for  such  examination,  he  shall  give,  when  required,  instead 
of  such  certificate,  a  paper  specifying  under  his  hand  the  reasons  for  such  re- 
fusal, in  the  form  and  directions  given  in  the  schedule  (A)  to  this  act  annexed. 
{Amending  3  and  4  Will,  IV.  c,  103,  s.  12). 

XII.  Agreement  between  Mill  Occupier  and  Certifying  Surgeon, — That  if  the 
occupier  of  a  factory  shall  agree  in  writing  with  the  certifying  surgeon  of  a 
district  for  the  payment  to  be  made  by  the  occupier  of  the  factory  to  the  cer- 
tifying surgeon  for  the  examination  of  persons  for  whom  surgical  certificates 
are  required  by  the  Factory  Act  or  by  this  act,  and  if  the  terms  of  such  agree- 
ment shall  be  in  conformity  with  such  regulations  for  the  guidance  of  the 
surgeons  as  shall  be  made  by  the  inspector  of  the  district,  and  shall  be  coun- 
tersigned by  the  inspector  in  token  of  such  conformity,  all  penalties  (see  post, 
8s.  45,  66)  which  may  be  incurred  by  any  party  for  breach  of  such  agree- 
ment may  be  recovered  as  other  penalties  under  this  act  may  be  recovered, 
and  shall  be  applied  as  other  penalties  under  this  act  are  directed  to  be  ap- 
plied, and  no  such  agreement  shall  be  liable  to  any  stamp  duty. 

XIII.  Surgeon's  Fees, — That  an  inspector  shall  fix  the  amount  of  fees  to  be 
paid  by  the  occupier  of  a  factory,  and  the  times  when  such  fees  shall  be  paid 
to  the  certifying  surgeon,  and  also  the  times  when  such  certifying  surgeon 
shall  visit  a  factory,  provided  he  shall  be  required  to  fix  such  fees  and  visits 
by  the  occupier  of  a  factory ;  and  the  fees  so  to  be  fixed  by  the  inspector  shall 
not  in  any  case  where  the  surgeon  shall  examine  more  than  one  person  exceed 
one  shilling  for  each  person  who  shall  be  presented  to  him  at  the  factory  by 
the  mill  owner  or  his  agent  to  be  examined,  together  with  sixpence  for  every 
half  mile  that  the  distance  of  the  factory  from  the  residence  of  such  surgeon 
shall  exceed  one  mile ;  and  such  fees,  including  mileage,  shall  not  be  less 
than  one  shilling,  and  shall  in  no  case  exceed  five  shillings  for  any  one  visit, 
except  when  upon  such  visit  the  certifying  surgeon  shall  examine  for  the  said 
certificates  of  age  more  than  ten  persons  who  may  be  brought  before  him  as 
aforesaid,  in  which  case  he  shall  receive  sixpence  for  each  person  that  he 
may  so  examine,  instead  of  all  other  fees ;  and  in  any  case  where  a  factory  is 
situated  within  the  distance  of  one  mile  from  the  residence  of  a  certifying 
surgeon,  the  fee  for  such  factory  shall  not  exceed  two  shillings  and  sixpence 
for  each  visit,  except  when  at  any  one  visit  he  shall  examine  for  the 
said  certificates  of  age  more  than  five  persons  who  may  be  brought  be- 
fore him  as  aforesaid,  in  which  case  he  shall  receive  sixpence  for  each 
person  that  he  may  so  examine,  instead  of  all  other  fees ;  and  no  certi- 
fying surgeon  shall  receive  more  than  sixpence  for  any  certificate  which 
he  may  be  allowed  by  an  inspector,  as  hereinbefore  provided,  to  sign 
or  issue  otherwise  than  at  the  factory  where  the  person  is  to  be  em- 
ployed ;  and  the  occupier  of  any  factory  shall  pay  such  fees  to  the  cer- 
tifying surgeon  at  the  time  of  signing  such  certificates,  or  at  any  other 
time  when  he  may  be  directed  by  the  inspector  to  do  so ;  and  the  occu- 
pier of  such  factory  may  deduct  the  fee  or  any  part  thereof,  not  exceed- 
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ing  in  any  one  case  the  sum  of  threepence,  from  the  wages  of  the  person 
for  whom  the  certificate  may  have  been  granted ;  but  in  any  case  where 
such  agreement  as  aforesaid  has  been  executed  between  an  occupier  of 
a  factory  and  the  certifying  surgeon,  the  amount  named  in  such  agree- 
ment shall  be  instead  of  the  fees  fixed  by  any  inspector  in  virtue  of 
this  act:  Provided  always,  that  no  certifying  surgeon  shall  be  required 
to  visit  any  factory  situated  within  three  miles  of  his  residence  oftener 
than  once  in  each  week,  or  to  visit  any  factory  situated  at  a  greater 
distance  than  three  miles  oftener  than  once  in  every  fortnight,  unless  with 
the  consent  of  the  occupier  of  the  factory. 

XrV.  New  Surgiccd  Certificate. — ^That  no  person  who  shall  be  employed  in 
a  factory  at  the  time  when  this  act  shall  come  into  force  under  a  surgical 
certificate  granted  under  the  Factory  Act  shall  be  required  to  have  a  new 
surgical  certificate,  in  the  form  and  manner  provided  by  this  act,  so  long  as 
he  shall  continue  in  the  same  factory ;  but  every  inspector  and  sub-inspector 
may  annul  any  surgical  certificate  granted  under  this  act,  and  any  surgical 
certificate  granted  before  the  passing  of  this  act,  by  writing  across  the  sur- 
gical certificate  the  word  <<  annulled,"  vnth  his  name,  and  the  date  of 
annulling  such  certificate ;  provided  that  in  either  case  he  shall  have  reason 
to  believe  the  real  age  of  the  person  mentioned  therein  to  be  less  than  that 
mentioned  in  the  certificate,  or  provided  the  certifying  surgeon  of  the  district 
shall,  upon  reference  made  to  him,  deem  such  person  to  be  then  of  deficient 
health  or  strength,  or  by  disease  or  bodily  infirmity  incapacitated  for  labour, 
or  liable  to  be  injured  by  continued  employment ;  and  no  certificate  so 
annulled  shall  be  valid  in  respect  of  the  person  named  therein  for  the  pur- 
poses of  this  act  from  the  day  when  the  certificate  shall  have  been  so 
annulled ;  and  the  production  of  the  certificate  shall  be  evidence  that  the 
certificate  was  annulled  on  the  day  so  stated. 

XV.  CertificcUes  of  real  Age. — ^That  in  case  any  person  shall  be  desirous 
of  proving  the  real  age  of  any  person  for  whom  a  certifying  surgeon  shall 
have  refused  to  grant  a  certificate  of  age  for  the  purposes  of  this  act,  or 
whose  surgical  certificate  any  inspector  or  sub-inspector  shall  have  annulled, 
the  inspector  or  sub-inspector  shall,  on  demand,  give  to  such  person  a  requi- 
sition under  his  hand,  in  a  form  to  be  approved  of  by  the  inspectors  and  by 
the  registrar-general,  for  the  production  of  a  duly  certified  copy^  of  the 
entry  of  the  birth  or  baptism  of  such  person  ;  provided  the  party  demanding 
the  same  shall  declare  the  names  of  such  person  and  of  his  parents,  with  the 
place  where  and  the  year  in  which  he  was  born  or  baptized,  which  particu- 
lars shall  be  set  forth  in  the  requisition ;  and  every  party  to  whom  such 
requisition  shall  have  been  given,  shall  be  entitled,  upon  payment  of  one 
shilling,  to  receive,  on  personal  application,  or  on  application  in  writing,  in 
such  form  and  under  such  regulations  as  shall  be  approved  of  by  the  in- 
spectors and  registrar-general ,  from  any  minister,  registrar,  or  other  person 
having  the  care  of  any  register  of  births  or  baptisms  in  which  the  birth  or 
baptism  of  such  person  is  entered,  a  duly  certified  copy  of  the  entry  in  such 
register,  which  shall  be  endorsed  on  the  aforesaid  requisition,  and  shall  be 
signed  by  the  minister,  registrar,  or  other  person  having  charge  of  such 
register ;  and  such  payment  of  one  shilling  shall  be  instead  of  all  other  fees 
or  payments  to  which  such  minister,  registrar,  or  other  person  shall  be  en- 
titled ;  and  if  the  said  certified  copy  proving  the  age  of  the  person  named 
therein  to  be  such  as  to  entitle  him  to  have  the  surgical  certificate  required 
shall  be  produced  to  the  certifying  surgeon  of  the  district,  he  shall  examine 
the  same  ;  and  if  it  shall  appear  to  him  that  the  said  certified  copy  has  not 
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been  altered  or  falsiGed  in  any  manner,  the  certifying  surgeon  shall  there- 
upon, without  further  fee  or  reward,  give  a  surgical  certificate  in  the  form 
provided  for  that  case  in  Schedule  (A)  to  this  act  annexed,  and  shall  write 
the  word  '^  examined"  upon  the  certified  copy  of  the  entry  of  the  hirth  or 
baptism  which  he  shall  have  received,  with  his  signature,  and  the  date  of 
such  signature,  and  shall  send  such  certified  copy  by  the  post  to  the  sub- 
inspector  of  the  district,  who  shall  send  a  receipt  for  the  same  by  post  to 
the  said  surgeon,  and  shall  keep  such  certified  copy  of  the  entry  of  the  birth 
or  baptism,  for  future  reference,  if  necessary ;  and  if  any  inspector  of  factories 
shall  require  a  certified  copy  of  the  entry  of  the  birth  of  any  person  employed 
in  any  factory  from  the  office  of  the  registrar-general,  he,  or  any  person  deputed 
by  bim,  shall,  on  producing  a  requisition  in  the  form  hereinbefore  provided, 
be  entitled  to  examine  the  indices  to  the  registers  in  the  General  Register 
Oflice,  and  to  receive  such  certified  copy  indorsed  on  the  requisition  without 
the  payment  of  any  fee  ;  but  no  certified  copy  of  the  entry  of  any  birth  or 
baptism  issued  in  consequence  of  any  such  requisition  hereinbefore  provided 
shall  be  admissible  in  evidence  in  any  court  or  for  any  purpose,  save  for 
the  purposes  of  this  act :  Provided  always,  that  in  those  cases  in  which  a 
sni^cal  certificate  shall  have  been  refused,  or  annulled  in  consequence  of 
deficient  health  or  strength,  or  by  reason  of  disease  or  bodily  infirmity,  the 
inspector  or  sub-inspector  shall  not  sign  the  requisition  hereinbefore  men- 
tioned, and  such  person  shall  not  be  employed  on  proof  of  real  age  only. 

XVI.  Certificate  to  he  obtained  before  Person  is  employed, — That  before  em- 
ploying any  person  requiring  a  surgical  certificate  under  the  Factory  Act  as 

» amended  by  this  act,  the  occupier  of  the  factory  shall  obtain  the  surgical 
certificate,  save  as  hereinafter  excepted,  and  shall  keep  and  be  bound  to 
produce  every  such  certificate,  when  required,  to  the  inspector  or  sub- 
inspector  ;  and  no  surgical  certificate  shall  be  valid  except  for  employment 
at  the  factory  for  which  it  was  originally  granted,  or,  if  granted  by  a  cer- 
tifying surgeon,  at  any  other  factory  in  the  occupation  of  the  same  person 
who  is  occupier  of  the  factory  for  which  the  certificate  was  originally  granted, 
provided  such  other  factory  be  in  the  district  of  the  certifjdng  surgeon  who 
granted  the  certificate,  and  the  certificate  be  produced  in  the  factory  where 
the  person  named  in  the  certificate  is  at  work ;  and  the  certifying  surgeon, 
as  often  as  he  shall  visit  a  factory  for  the  purpose  of  granting  certificates, 
shall  enter  in  the  register  of  workers  the  date  of  his  visit,  and  the  other 
particulars  set  forth  in  the  form  and  according  to  the  directions  given  in 
Schedule  (B)  to  this  act  annexed. 

XVII.  Certificates  may  he  dispensed  with, — That  no  occupier  of  any  factory 
shall  be  liable  to  any  penalty  for  employing  any  person  in  any  manner  not 
contrary  to  the  other  provisions  of  the  Factory  Act  as  amended  by  this  act, 
without  a  surgical  certificate  for  any  time  not  exceeding  seven  working  days, 
or,  when  the  certifying  surgeon  shall  reside  more  than  three  miles  from  the 
factory,  for  any  time  not  exceeding  thirteen  working  days,  provided  all  sur- 
gical certificates  for  that  factory  be  granted  only  by  the  certifying  surgeon 
appointed  for  that  factory  ;  but  this  enactment  shall  not  be  construed  to  dis- 
pense with  the  certificate  of  school  attendance,  or  to  authorize  the  employ- 
ment of  any  person  in  respect  of  whom  the  certifying  surgeon  shall  have 
refused  to  grant  such  surgical  certificate. 

XVIII.  Washing  of  Factories. — That  after  the  passing  of  this  act  it  shall 
not  be  necessary  to  limewash  the  walls  of  any  mill,  factory,  or  building,  or 
to  whitewash  the  ceilings  of  any  rooms  therein,  otherwise  than  is  hereinafter 
provided ;  and  that  all  the  inside  walls,  ceilings,  or  tops  of  rooms,  whether 
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plastered  or  not,  and  all  the  passages  and  staircases  of  every  factory,  which 
shall  not  have  been  painted  with  oil  once  at  least  within  seven  years,  shall 
be  limewashed  once  at  least  within  every  successive  period  of  fourteen  months, 
to  date  from  the  period  when  last  whitewashed  ;  and  all  the  inside  walls  and 
ceilings  or  tops  of  rooms  in  which  children  or  young  persons  are  employed, 
and  which  are  painted  with  oil,  shall  be  washed  with  hot  water  and  soap 
once  at  least  within  every  successive  period  of  fourteen  months,  as  foresaid. 
(Amending  3  and  4:  Will.  IV.  c,  103,  8.  26). 

XIX.  Protection  of  Workers  in  Flax  Mills, — ^That  after  the  expiration  of 
six  months  from  the  date  of  this  act  coming  into  operation  no  child  or 
young  person  shall  be  employed  in  any  part  of  a  factory,  in  which  the  wet 
spinning  of  flax,  hemp,  jute,  or  tow  is  carried  on,  unless  sufficient  means 
shall  be  employed  and  continued  for  protecting  the  workers  from  being 
wetted  and,  where  hot  water  is  used,  for  preventing  the  escape  of  steam  into 
the  room  occupied  by  the  workers. 

XX.  MiU'Gearing, — ^That  no  child  or  young  person  shall  be  allowed  to 
clean  any  part  of  the  mill-gearing  in  a  factory  while  the  same  is  in  motion, 
for  the  purpose  of  propelling  any  part  of  the  manufacturing  machinery  ;  and 
no  child  or  young  person  shall  be  allowed  to  work  between  the  fixed 
and  traversing  part  of  any  self-acting  machine  while  the  latter  is  in 
motion  by  the  action  of  the  steam-engine,  water-wheel,  or  other  mechanical 
power. 

XXI.  Machineiy  to  be  guarded. — ^That  every  fly-wheel  directly  connected 
with  the  steam-engine  or  water-wheel  or  other  mechanical  power,  whether 
in  the  engine-house  or  not,  and  every  part  of  a  steam-engine  and  water-* 
wheel,  and  every  hoist  or  teagle,  near  to  which  children  or  young  persons 
are  liable  to  pass  or  be  employed,  and  all  parts  of  the  mill-gearing  in  a 
factory,  shall  be  securely  fenced ;  and  every  wheel-race  not  otherwise 
secured  shall  be  fenced  close  to  the  edge  of  the  wheel-race ;  and  the 
said  protection  to  each  part  shall  not  be  removed  while  the  parts  required 
to  be  fenced  are  in  motion  by  the  action  of  the  steam-engine,  water-wheel, 
or  other  mechanical  power  for  any  manufacturing  process.^ 

XXII.  Notice  of  Accidents, — That  if  any  accident  shall  occur  in  a  fac- 
tory, which  shall  cause  any  bodily  injury  to  any  person  employed  therein, 
which  shall  have  been  of  such  a  nature  as  to  prevent  the  person  so  injured 
from  returning  to  his  work  in  the  factory  before  nine  of  the  clock  of  the 
following  morning,  the  occupier  of  the  factory,  or  in  his  absence  his 
principal  agent,  shall  within  twenty-four  hours  of  such  absence,  send  a 
notice  thereof  in  writing  to  the  surgeon  appointed  to  grant  certificates 
of  age  for  the  district  in  which  the  factory  is  situated,  in  which  notice  the 
place  of  residence  of  the  person  injured,  or  the  place  to  which  he  may  have 
been  removed,  shall  be  stated ;  and  the  surgeon  shall  send  a  copy  of  such 
notice  to  the  sub-inspector  of  the  district  by  the  first  post  after  the  receipt 
thereof. 

XXIII.  Accidents. — ^That  if  a  certifying  surgeon  shall  receive  notice  as 
aforesaid  that  an  accident  has  occurred  which  has  caused  bodily  injury  to 
any  person  employed  in  a  factory  for  which  he  has  been  appointed  to 

1 A  conviction  was  held  bad  where  it  was  not  shown  that  at  the  time  of  the  accident  the 
machinery  was  in  motion  for  some  manufacturing  purpose.  It  was  also  objected  that  the 
statute  was  only  intended  to  protect  children  or  young  persona,  and  no  other  person  injured 
could  complain.  It  was  not  necessary  to  decide  this  point,  but  Haron  Parke  intimated  his 
opinion  that  the  duty  was  clearly  imposed  upon  the  owner  of  any  factory  within  the  statute, 
and  if  any  person  using  reasonable  care  was  injured,  he  would  have  a  right  of  action  against 
the  owner  ;  Coe  r.  Piatt,  7  Ezch.  460.    (AflBrmed  in  Exchequer  Chambers). 
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grant  certificates  of  age,  and  that  it  has  been  of  such  a  nature  as  to  have 
prevented  the  person  so  injured  from  returning  to  his  work  in  the  factory 
the  following  morning,  he  shall  with  the  least  possible  delay  proceed  to  the 
said  factory,  and  make  a  full  investigation  as  to  the  nature  and  cause  of  such 
bodily  injury,  and  shall  within  the  next  twenty -four  hours  send  to  the 
inspector  of  the  district  a  report  thereof,  a  copy  of  which  report,  together 
with  any  other  information  which  he  may  receive  respecting  the  said  acci- 
dent, the  inspector  o{  the  district  shall  send  to  the  ofBce  of  the  factory  in- 
spectors as  soon  as  conveniently  may  be ;  and  the  certifying  surgeon,  for 
the  purpose  of  such  investigations  only,  shall  have  the  same  iK)wer,  autho- 
rity, and  protection  as  an  inspector,  and  shall  also  have  power  to  enter  any 
room  and  any  building  to  which  the  injured  person  may  have  been  removed ; 
and  for  such  investigation  the  said  surgeon  shall  receive  a  fee  not  exceeding 
ten  shillings,  or  such  part  thereof,  not  being  less  than  three  shillings,  as  the 
inspector  of  the  district  may  consider  a  reasonable  remuneration  to  the 
aargeon  for  his  trouble,  which  fee  shall  be  paid  as  other  expenses  incurred 
under  this  act. 

XXIV.  Compensation, — That  one  of  her  Majesty's  principal  secretaries  of 
state,  on  the  report  and  recommendation  of  an  inspector,  may  empower  such 
inspector  to  direct  one  or  more  actions  to  be  brought  in  the  name  and  on 
behalf  of  any  person  who  shall  be  reported  by  such  inspector  to  have  re- 
ceived any  bodily  injury  from  the  machinery  of  any  factory,  for  the  recovery 
of  damages  for  and  on  behalf  of  such  person. 

XXV.  Application  of  Compensation, — That  any  damages  which  shall  be 
recovered  in  any  action  so  directed  to  be  brought  shall  be  paid,  as  soon 
ailer  they  are  received  as  conveniently  may  be,  to  the  person  in  whose  be- 
half they  have  been  recovered,  or  shall  be  otherwise  settled  for  the  use  and 
benefit  of  the  said  person  in  such  manner  as  shall  be  approved  of  by  the 
secretary  of  state ;  and  in  case  a  verdict  shall  be  found  for  the  defendant, 
or  judgment  shall  be  recovered  against  the  plaintiff,  or  the  plaintiff  shall 
be  nonsuited,  the  defendant  shall  have  the  like  remedies  for  his  costs  against 
the  inspector  as  he  might  have  had  against  the  plaintiff;  and  all  charges 
and  expenses  incurred  in  bringhig  any  such  action,  beyond  what  are  re- 
covered from  the  defendant,  and  not  otherwise  provided  for,  shall  be  paid 
as  other  expenses  incurred  under  this  act  are  to  be  paid. 

XXVI.  Regularitt^  in  Time, — That  the  hours  of  the  work  of  children  and 
young  persons  in  every  factory  shall  be  reckoned  from  the  time  when  any 
child  or  young  person  shall  first  begin  to  work  in  the  morning  in  such  fac- 
tory, and  shall  be  regulated  by  a  public  clock,  or  by  some  other  clock  open 
to  the  public  view,  to  be  approved  of  in  either  case  in  writing,  under  the 
hand  of  the  inspector  or  sub-inspector  of  the  district. 

XXVII.  Registers, — That  registers  shall  be  kept  in  the  factory  to  which 
they  relate,  by  the  occupier  of  every  factory,  according  to  the  forms  and 
directions  ^ven  in  Schedule  (B)  to  this  act  annexed ;  and  every  inspector 
shall  have  power  to  require  such  occupier  to  send  to  him,  in  such  manner 
as  may  be  directed  in  the  requisition,  any  extracts  from  such  registers,  and 
any  other  information  with  relation  to  the  persons  employed  in  the  factory, 
"which  may  be  requisite  to  facilitate  the  performance  of  the  duties  of  such 
inspector  in  any  inquiry  made  under  the  authority  of  the  Factory  Act  or  of 
this  act ;  bat  no  information  so  sent  by  the  occupier  of  any  factory  which  is 
not  contained  in  the  registers,  certificates,  and  other  documents  required  by 
this  act  to  be  received  or  kept  shall  be  admissible  in  evidence  in  any  pro- 
ceeding against  him  for  the  recovery  of  any  penalty ;  and  the  registers, 
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certificates,  and  other  documents  required  by  this  act  to  be  received  or  kept 
shall  be  forthwith  produced  to  the  inspector  or  sub-inspector,  on  his  de- 
manding to  examine  the  same  at  any  time  when  the  factory  is  at  work. 
(See  3  and  4  Will.  IV.  c.  103,  s.  18). 

XXVIII.  Abstract  of  Act,  and  Notices  to  be  hung  up. — That  it  shall  not  be 
necessary  to  hang  up  in  any  mill  or  factory  any  copy  of  any  abstract  of  the 
Factory  Act,  or  of  any  regulations  made  in  pursuance  of  the  said  act,  other 
than  is  hereinafter  provided :  and  that  such  abstract  of  the  Factory  Act  as 
amended  by  this  act  as  shall  be  directed  by  one  of  her  Majesty's  principal 
secretaries  of  state  shall  be  fixed  on  a  moveable  board,  and  be  hung  up  as 
soon  as  received  by  the  occupier  of  the  factory  or  his  agent  in  the  entrance  of 
the  factory,  and  in  such  other  places  as  the  inspector  or  sub-inspector  of  the 
district  may  direct ;  and  notices  of  the  names  and  addresses  of  the  inspector 
and  sub-inspector  of  the  district  in  which  the  factory  is  situated,  of  the 
name  and  address  of  the  surgeon  who  grants  certificates  of  age  for  the  fac- 
tory, of  the  clock  by  which  the  hours  of  work  in  the  factory  are  regulated, 
of  the  times  of  beginning  and  ending  daily  work  of  all  persons  employed  in 
the  factory,  and  any  alteration  thereof,  of  the  times  of  the  day  and  amount 
of  time  allowed  for  their  several  meals,  of  all  time  lost  which  is  intended  to  be 
recovered,  and  of  all  time  which  shall  be  recovered,  together  with  every 
other  notice  required  by  this  act,  written  or  printed  in  legible  characters, 
and  fixed  on  moveable  boards  (each  particular  notice  being  signed  by  the 
occupier  of  every  factory  or  his  agent),  shall  be  hung  up  in  the  entrance  of 
the  factory,  where  they  may  be  easily  read  by  the  persons  employed  in  the 
factory,  and  in  such  other  places  as  the  inspector  or  sub-inspector  of  the 
district  may  direct,  and  whence  they  shall  not  be  removed  while  the  factory 
is  at  work  ;  and  in  case  any  such  abstract  of  the  Factory  Act,  as  amended 
by  this  act,  or  notice  shall  become  illegible  in  any  part,  the  occupier  of  the 
factory  shall  cause  a  new  copy  thereof  to  be  provided  and  hung  up  as  afore- 
said ;  but  the  notice  of  lost  time  need  not  remain  after  the  whole  of  the 
lost  time  intended  to  be  recovered  shall  have  been  recovered ;  and  every  notice 
required  to  be  hung  up  shaU  be  in  the  forms  and  according  to  the  directions 
given  in  the  Schedule  (C)  hereunto  annexed.  (Amending  3  and  4  Will.  IV'. 
e.  103,  s.  27.  That  part  of  the  above  section  which  requires  the  notice  of  young 
persons  and  females^  hours  of  work  is  repealed  by  13  and  14  Vict.  c.  64,  s.  I 
1850). 

XXIX.  Children  at  Eight  years  of  Age. — That  every  child  who  shall  have 
completed  his  eighth  year,  and  shall  have  obtained  the  surgical  certificate 
required  by  this  act,  of  having  completed  his  eighth  year,  may  be  employed 
in  a  factory  in  the  same  manner,  and  under  the  same  regulations  as  children 
who  have  completed  their  ninth  year ;  but  no  child  under  eight  years  of  age 
shall  be  employed  in  any  factory.  (See  8  and  4  Will.  IV.  c.  103,  s»  7 ;  and 
16  and  17  Vict.  c.  104). 

XXX.  Time  of  Children's  Work. — ^That  no  child  shall  be  employed  in  any 
factory  more  than  six  hours  and  thirty  minutes  in  any  one  day,  save  as 
hereinafter  excepted,  unless  the  dinner-time  of  the  young  persons  in  such 
factory  shall  begin  at  one  of  the  clock,  in  which  case  children  beginning  to 
work  in  the  morning  may  work  for  seven  hours  in  one  day ;  and  no  child 
who  shall  have  been  employed  in  a  factory  before  noon  of  any  day  shall  be 
employed  in  the  same  or  any  other  factory,  either  for  the  purpose  of  recover- 
ing lost  time  or  otherwise,  afler  one  of  the  clock  in  the  afternoon  of  the 
same  day,  save  in  the  cases  when  children  may  work  on  alternate  days, 
or  in  silk  factories  more  than  seven  hours  in  any  one  day,  as  hereinafter 
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provided.     (Amending  3  and  4  Will.  IV,  c.  103,  ss,  8,  10 ;  and  16  and  17 
Vkt  c.  104.) 

XXXI.  ffow  Children  employed, — ^That  in  any  Victory  in  which  the  labour 
of  young  persons  is  restricted  to  ten  hours  in  any  one  day  it  shall  be  lawful 
to  employ  any  child  ten  hours  in  any  one  day  on  three  alternate  days  of 
every  week,  provided  that  such  child  shall  not  be  employed  in  any  manner 
in  the  same  or  any  other  factory  on  two  successive  days,  nor  after  half-past 
four  of  the  clock  in  the  afternoon  of  any  Saturday :  Provided  always,  that 
the  parent  or  person  having  direct  benefit  from  the  wages  of  any  child  so 
employed  shall  cause  such  child  to  attend  some  school  for  at  least  five  hours 
between  the  hours  of  eight  of  the  clock  in  the  morning,  and  six  of  the  clock 
in  the  afternoon  of  the  same  day  on  each  week-day  preceding  each  day  of 
employment  in  the  factory,  unless  such  preceding  day  shall  be  a  Saturday, 
when  no  school  attendance  of  such  child  shall  be  required :  Provided 
also,  that  on  Monday  in  every  week  after  that  in  which  such  child  began 
to  work  in  the  factory,  or  any  other  day  appointed  for  that  purpose  by  the 
inspector  of  the  district,  the  occupier  of  the  factory  shall  obtain  a  certificate 
from  a  schoolmaster,  according  to  the  form  and  directions  given  in  the 
schedule  (A)  to  this  act  annexed,  that  such  child  has  attended  school  as 
required  by  this  act ;  but  it  shall  not  be  lawful  to  employ  any  child  in  a 
factory  more  than  seven  hours  in  any  one  day,  until  the  owner  of  the  factory 
shall  have  sent  a  notice  in  writing  to  the  inspector  of  the  district  -of  his 
intention  to  restrict  the  hours  of  labour  of  young  persons  in  the  &ctory  to 
ten  hours  a  day,  and  to  employ  children  ten  hours  a  day ;  and  if  such  occu- 
pier of  a  fisictory  shall  at  any  time  cease  so  to  employ  children  ten  hours  a 
day,  he  shall  not  again  employ  any  child  in  his  factory  more  than  seven 
hours  in  any  one  day  until  he  shall  have  sent  a  further  notice  to  the  in- 
spector in  the  manner  hereinbefore  provided.  (See  16  and  17  Vict,  c,  104 
(1853.) 

XXXII.  Women, — ^That  no  female  above  the  age  of  eighteen  years  shall 
be  employed  in  any  factory  save  for  the  same  time  and  in  the  same  manner 
as  young  persons  may  be  employed  in  factories ;  and  that  any  person  who 
shall  be  convicted  of  employing  a  female  above  the  age  of  eighteen  years  for 
any  longer  time,  or  in  any  other  manner,  shall,  for  every  such  offence,  be 
adjudged  to  pay  the  same  penalty  as  is  provided  in  the  like  case  for  employ- 
ing a  young  person  contrary  to  law  :  Provided  always,  that  nothing  herein 
or  in  the  Factory  Act  contained  as  to  certificates  of  age  shall  be  taken  to 
apply  to  females  above  the  age  of  eighteen  years.  (See  7  Vict,  c.  15,  5.  9 ; 
10  Vict.  c.  29  (1847);  and  13  and  14  Vict,  c.  64,  s.  1  (1850);  and  16  and 
17  Vict.  c.  104  (1853.) 

XXXIII.  Lost  Time. — That  no  time  lost  by  accident  or  otherwise  in  any 
factory  shall  be  made  good  or  worked  up  by  extension  of  ordinary  hours  of 
labour,  save  as  is  hereinafter  provided ;  and  that  in  any  factory  in  which 
any  part  of  the  machinery  is  moved  by  the  power  of  water,  the  time  which 
shall  have  been  lost  by  stoppages  from  want  of  water,  or  from  too  much 
water,  may  be  recovered  in  manner  following,  within  six  months  next  after 
the  stoppage  between  the  hours  specified  in  ^e  Factory  Act,  as  those  within 
which  time  lost  by  drought  or  excess  of  water  may  be  recovered ;  and  in 
order  to  recover  time  so  lost,  any  child  or  young  person  may  be  employed 
one  hour  in  each  day  more  than  the  time  to  which  the  ordinary  daily  labour 
of  children  and  young  persons  respectively  is  restricted  by  law,  except  on 
Saturday ;  but  it  shall  not  be  lawful  so  to  recover,  any  lost  time  until  a 
notice  shall  have  been  sent  by  post  *to  the  sub-inspector  of  the  district  in 
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which  the  factory  is  situated,  stating  the  intention  so  to  recover  time  that 
has  been  lost,  nor  unless  a  notice,  according  to  the  form  and  directions  given 
in  the  schedule  (C)  to  this  act  annexed,  shall  have  been  previously  fixed  up 
in  the  entrance  of  the  factory,  and  in  such  other  places  as  an  inspector  or 
sub-inspector  may  direct ;  and  such  notice  shall  be  kept  so  fixed  up  daring 
the  whole  time  while  the  lost  time  is  in  course  of  being  recovered ;  and  such 
notice  shall  be  kept  in  a  book  as  directed  in  the  said  schedule  (C) ;  nor  shall 
lost  time  be  so  recovered  on  two  successive  days,  unless  the  amount  of  time 
recovered  on  any  one  day  shall  be  inserted  before  nine  of  the  clock  in  the 
morning  of  the  following  day  in  the  last-mentioned  notice.  {Amending  3 
and  4  Will,  IV,  c,  193,  89.  3,  4 ;  hut  altered  hy  13  and  14  Vict,  c.  54,  *.  4 
(1850) ;  and  le  and  17  Vict.  (1853.) 

XXXIV.  Recovering  Time, — That  in  any  factory  in  which  any  part  of 
the  machinery  is  moved  by  the  power  of  water,  when  the  stream  is  so  dimi- 
nished by  drought  or  swollen  by  flood  during  any  part  of  the  day  that  any 
part  of  the  manufacturing  machinery  driven  by  the  water-wheel  has  been 
stopped  by  reason  of  such  drought  or  fiood,  the  young  persons  who  would 
have  been  employed  at  such  machinery  may  recover  such  lost  time  daring 
the  night  next  following  the  said  day,  unless  the  said  day  be  Saturday : 
Provided  always,  that  no  such  young  person  shall  be  employed  diping  any 
twenty-four  consecutive  hours  for  a  greater  number  of  hours  than  that  to 
which  the  ordinary  daily  labour  of  such  young  persons  in  factories  ia  other- 
wise restricted  by  law ;  and  that  no  young  person  so  employed  in  the  night 
shall  work  more  than  fiYe  hours,  without  an  entire  cessation  from  work  of 
at  least  thirty  minutes ;  but  it  shall  not  be  lawful  to  recover  any  such  lost 
time  unless  a  notice  according  to  the  form  and  directions  given  in  the 
schedule  (C)  to  this  act  annexed  shall  have  been  previously  fixed  up  in  the 
entrance  of  the  factory,  and  in  such  other  places  as  an  inspector  or  sub- 
inspector  may  direct,  and  unless  such  notice  be  kept  so  fixed  up  during  the 
whole  time  while  the  lost  time  is  in  course  of  being  recovered ;  and  such 
notice  shall  be  kept  in  a  book  as  directed  in  the  said  schedule  (C).  Amend" 
mgSandi:  WiU.IV.c.  103,  s.5;  hutaUeredby  13an</14  FtW.c.  54,«.5  (1850). 

XXXV.  Saturday, — ^That  no  child  or  young  person  shall  be  employed  in 
a  factory,  either  to  recover  lost  time  or  for  any  other  purpose,  on  any  Satur- 
day after  half-past  four  of  the  clock  in  the  afternoon.  (Altered  to  two  o'clodk 
by  16  and  17  Vict,  c,  104  (1853.) 

XXXVI.  Meal  Times. — That  the  times  allowed  for  meal  times,  as  provided 
by  the  Factory  Act,  shall  be  taken  between  the  hours  of  half-past  seven  in 
the  morning  and  half-past  seven  in  the  evening  of  every  day,  and  one  hour 
thereof  at  the  least  shall  be  given,  either  the  whole  at  one  time  or  at  difiPerent 
times,  before  three  of  the  clock  in  the  afternoon ;  and  no  child  or  young 
person  shall  be  employed  more  than  five  hours  before  one  of  the  clock  in  the 
afternoon  of  any  day  without  an  interval  for  mealtimeof  at  least  thirty  minutes; 
and  during  any  meal  time  which  shall  form  any  part  of  the  hour  and  a  half 
allowed  for  meals,  no  child  or  young  person  shall  be  employed  or  allowed  to 
remain  in  any  room  in  which  any  manufacturing  proces&is  then  carried  on ; 
and  all  the  young  persons  employed  in  a  factory  shall  have  the  time  for  meals 
at  the  same  period  of  the  day,  unless  some  alteration  for  special  cause  shall 
be  allowed  in  writing  by  an  inspector.  Extending  3  and  4  WilL  IV.  e.  108, 
8.  6  ;  but  amended  by  13  and  14  Vic.  c.  54,«  s.  3  and  8  (1850.) 

XXXVU.  Holidays. — That  each  of  the  half  holidays  required  by  the 
Factory  Act  to  be  given  shall  comprise  not  less  than  one  half  of  the  day,  and 
during  such  time  no  young  person  shall  be  employed  in  the  fisustory ;  and 


FACTORY  ACT  (7  Vict.)  371 

that  at  least  four  of  such  half  holidays  shall  be  given  between  the  15th  day 
of  March  and  the  1st  day  of  October  in  each  year  to  every  young  person 
who  shall  be  employed  in  the  factory  during  the  whole  of  such  period ;  but 
no  cessation  from  work  shall  be  deemed  a  half  holiday,  unless  notice  of  such 
half  holiday,  and  of  the  time  of  such  cessation  from  work,  shall  have  been 
fixed  up  on  the  preceding  day  in  the  entrance  of  the  factory,'  and  in  any 
other  place  that  the  inspector  or  sub-inspector  may  direct;  and  that  in 
addition  to  such  eight  half  days  no  child  or  young  person  shall  be  allowed 
to  work  in  any  factory  on  Christmas- day  or  Good -Friday  in  England  or 
Ireland;  and  in  Scotland  no  child  or  young  person  shall  be  allowed  to  work 
on  any  day  the  whole  of  which  is  set  apart  by  the  Church  of  Scotland  for 
the  observance  of  the  Sacramental  Fast  in  the  parish  in  which  the  factory 
b  situated.     {Amending  3  and  4  Will.  IV,  c,  103,  s,  9.) 

XXXVIII.  School. — That,  save  as  herein  otherwise  provided,  the  parent 
or  person  having  any  direct  benefit  from  the  wages  of  any  child  employed 
in  a  factory,  shall  cause  such  child  to  attend  some  school  on  the  day 
aflcr  the  first  employment  of  such  child,  and  thenceforth  on  each  working 
day  of  every  week,  during  any  part  of  which  the  said  child  shall  con- 
tinue in  such  employment;  so  that  on  every  such  day,  except  in  the 
cases  hereinafter  provided,  such  child  shall  attend  school  during  at  least 
three  hours  after  the  hour  of  eight  of  the  clock  in  the  morning  and  be- 
fore the  hour  of  six  of  the  clock  in  the  evening :  Provided  always,  that 
any  child  attending  school  after  one  of  the  clock  in  the  forenoon,  shaU  not  be 
required  to  remain  in  school  more  than  two  hours  and  a  half  on  any  one  day 
between  the  1st  day  of  November  and  the  last  day  of  February,  and  no  child 
shall  be  required  to  attend  school  on  any  Saturday,  and  the  non-attendance 
of  every  such  child  shall  be  excused  on  every  day  on  which  such  child  shall 
be  certified  by  the  schoolmaster  to  have  been  prevented  by  sickness  or  other 
unavoidable  cause  from  attending  the  school,  and  during  any  holiday  or  half 
holiday  authorized  by  this  act,  or  by  consent  in  writing  of  the  inspector  of 
the  district  in  which  the  factory  is  situated,  or  where  the  school-room  is  situ- 
ated within  the  outer  boundary  of  the  factory  at  which  such  child  is  em- 
ployed, on  every  day  on  which  the  school  shall  be  closed  in  consequence  of 
the  said  factory  ceasing  to  be  at  work  during  the  whole  day.  (Amending  8 
and  4  Will.  IV.  c.  103,  *.  20.) 

XXXIX.  School  Certificate. — That  no  schoolmaster's  tickets  or  vouchers 
shall  be  required  or  valid  other  than  is  hereinafter  provided,  and  that  the 
occupier  of  every  factory  in  which  a  child  is  employed  shall  on  Monday  in 
every  week  afler  the  first  week  in  which  such  child  began  to  work  in  the 
factory  or  on  any  other  day  appointed  for  that  purpose  by  an  inspector,  ob- 
tain a  certificate  from  a  schoolmaster,  according  to  the  form  and  directions 
given  in  the  schedule  (A)  to  this  act  annexed,  that  such  child  has  attended 
school  as  required  by  this  act  during  the  foregone  week ;  and  such  occupier 
shall  keep  such  certificate  for  six  months  after  the  date  thereof,  and  shall 
produce  the  same  to  any  inspector  or  sub-inspector  when  required  during 
such  period,  and  shall,  when  required  by  the  inspector  for  the  district,  pay  to 
the  schoolmaster  of  such  child,  or  to  such  other  person  as  the  said  inspector 
may  direct,  towards  the  expenses  of  educating  such  child,  such  sum  as  the 
inspector  may  require,  not  exceeding  twopence  per  week,  and  shall  be  en- 
titled to  deduct  from  the  wages  payable  to  such  child  any  such  sum  as  he 
shall  have  been  required  to  pay  for  such  expenses,  not  exceeding  the  rate 
of  one-twelfth  part  of  the  weekly  wages  of  such  child  :  Provided  always, 
that  if  an  inspector,  on  his  personal  examination,  or  on  the  report  of  a  sub- 
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inspector,  shall  be  of  opinion  that  any  schoolmaster  who  grants  certificates 
of  the  school  attendance  of  children  employed  in  a  factory  is  unfit  to  in- 
struct children,  by  reason  of  his  incapacity  to  teach  them  to  read  and  write, 
from  his  gross  ignorance,  or  from  his  not  having  the  books  and  materials 
necessary  to  teach  them  reading  and  writing,  or  because  of  his  immoral 
conduct,  or  of  his  continued  neglect  to  fill  up  and  sign  the  certificates  of 
school  attendance  required  by  this  act,  the  inspector  of  the  district  may 
annul  any  certificate  granted  by  such  disqualified  schoolmaster,  by  a  notice 
in  writing  addressed  to  the  occupier  of  the  factory  in  which  the  children 
named  in  the  certificate  are  employed,  or  his  principal  agent,  setting  forth 
the  grounds  on  which  he  deems  such  schoolmaster  to  be  unfit ;  and  after  the 
date  of  such  notice  no  certificate  of  school  attendance  granted  by  such  school- 
master shall  be  valid  for  the  purposes  of  this  act,  unless  with  the  consent 
in  writing  of  the  inspector  of  the  district ;  but  no  inspector  shall  annul  any 
such  certificate  unless  in  the  aforesaid  notice  he  shall  name  some  other 
school  situated  within  two  miles  of  the  factory  where  the  children  named 
in  the  certificate  are  employed :  Provided  also,  that  any  schoolmaster  whose 
certificate  shall  have  been  annulled,  or  the  occupier  of  the  factory  in  which 
the  children  named  in  the  said  certificate  are  employed  on  behalf  of  the 
schoolmaster,  may  appeal  to  the  secretary  of  state  against  such  decision 
of  the  inspector,  and  the  secretary  of  state  may,  if  he  think  fit,  rescind 
such  decision  :  Provided  also,  that  every  inspector  shall  in  his  annual  report 
to  the  secretary  of  state  for  the  Home  Department  state  the  instances  (if 
any)  in  which  he  shall  have  had  occasion  to  annul  any  such  certificate, 
together  with  the  reasons  which  he  has  in  each  case  assigned  for  so  doing. 
(Amending  d  and  4  Will.  IV.  c.  103,  s».  18,  20,  21,  and  45.) 

XL.  Repeal  of  Part  of  S  and  A  Will.  IV.  c.  103.— That  so  much  of  the 
Factory  Act  as  limits  the  time  for  preferring  complaints  for  offences  against 
the  said  act,  and  as  requires  any  written  notice  to  be  given  of  the  intention 
to  prefer  any  complaint  for  such  offence,  and  as  fixes  any  penalty  or  punish- 
ment for  offences  against  the  said  act,  and  as  relates  to  the  procedure  for 
convicting  any  person  of  any  offence  against  the  said  act,  and  for  levying 
or  infiicting  the  penalty  or  punishment  imposed,  and  for  appealing  against 
any  such  conviction,  and  as  specifies  the  circumstances  under  which  any 
penalties  and  punishments  shall  not  be  levied  or  infiicted,  and  as  relates  to 
the  application  of  penalties,  shall  be  repealed. 

XLI.  Occupier  liable  for  Offences. — That  the  occupier  of  any  factory  la 
which  any  offence  against  this  act  has  been  proved  to  have  been  committed, 
and  for  which  a  pecuniary  penalty  may  be  imposed,  shall  in  every  case 
(save  as  hereinafter  provided)  be  deemed  in  the  first  instance  to  have  com- 
mitted the  offence,  and  shall  be  liable  to  pay  the  penalty ;  but  any  occupier 
who  shall  have  been  proceeded  against  by  any  inspector  or  shb-inspector 
shall  be  entitled,  upon  complaint  or  information  duly  made  by  such  occupier, 
to  have  any  agent,  servant,  or  workman  whom  he  shall  charge  as  the 
actual  offender  brought  by  summons  before  the  justices  at  the  time  appointed 
for  hearing  the  complaint  made  against  him  by  the  inspector  or  sub- 
inspector  :  ^  and  if,  after  the  commission  of  the  offence  has  been  proved,  the 
occupier  of  the  factory  shall  prove,  to  the  satis&ction  of  the  justices,  that 
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he  had  used  due  diligence  to  enforce  the  execution  of  the  act,  and  that  the 
said  agent,  servant,  or  workman  had  committed  the  offence  in  question, 
without  his  knowledge,  consent,  or  connivance,  the  said  agent,  servant,  or 
workman  shall  be  convicted  of  such  offence,  and  shall  pay  the  penalty 
instead  of  the  occupier  of  the  factory  ;  and  the  payment  of  such  penalty  and 
costs  shall  be  enforced  against  the  agent,  servant  or  workman  in  like 
manner  as  penalties  are  made  recoverable  by  this  act :  Provided  always, 
that  when  it  shall  be  made  to  appear  to  the  satisfaction  of  the  inspector  or 
sub-inspector,  at  the  time  of  discovering  the  offence,  that  the  occupier  of 
the  factory  had  used  all  due  diligence  to  enforce  tlie  execution  of  this  act, 
and  also  by  what  person  such  offence  had  been  committed,  and  also  that  it 
had  been  committed  without  the  personal  consent,  connivance,  or  knowledge 
of  the  occupier,  and  in  contravention  of  his  orders,  then  the  inspector  or 
sub-inspector  shall  proceed  against  the  person  whom  he  shall  believe  to  be 
the  actual  offender  in  the  first  instance,  without  first  proceeding  against  the 
occupier  of  the  factory.     (See  3  cmd  4  Will,  IV.  c.  103,  *.  30.) 

XLII.  Notice  of  unguarded  Machinery. — ^That  notice  in  writing  of  an  in- 
tention to  prefer  a  complaint  that  a  child  or  young  person  had  been  em- 
ployed in  a  factory  in  which  sufficient  means  had  not  been  employed  or  con- 
tinued for  protecting  the  workers  from  being  wetted,  or  for  preventing  the 
escape  of  steam  into  the  room  occupied  by  the  workers,  or  that  any  part  of 
the  aforesaid  machinery,  hoist  or  teagle,  or  wheel-race,  has  not  been  securely 
fenced,  shall  be  given  four  days  at  least  previous  to  the  day  fixed  for  hear- 
ing the  complaint ;  and  if  the  party  complained  against  intend  to  bring 
forward  any  millwright,  or  other  person  skilled  in  the  construction  of  the 
aforesaid  machinery  as  a  witness  at  the  hearing  of  the  case,  he  shall  give 
notice  in  writing  of  such  intention  to  the  inspector  or  sub  inspector  who 
shall  be  the  complainant,  forty-eight  hours  previous  to  the  day  fixed  for 
hearing  the  case. 

XLIII.  Dangerous  Machinery, — That  if  an  inspector  or  sub-inspector 
shall  observe  in  a  factory  any  part  of  the  machinery  of  any  kind  or  de- 
scription, or  any  driving  strap  or  band,  not  securely  fenced,  which  he  shall 
deem  likely  to  cause  bodily  injury  to  any  person  employed  in  such  factory, 
he  shall  give  notice  in  writing  to  the  occupier  of  such  factory  or  his  agent 
of  such  part  of  the  machinery,  or  such  strap  or  band,  as  he  shall  deem  to 
be  dangerous,  according  to  the  form  and  directions  given  in  schedule  (D) 
to  this  act  annexed ;  and  the  occupier  of  the  &ctory,  or  his  agent,  shall 
sign  a  duplicate  copy  of  such  notice  in  acknowledgment  of  his  having  re- 
ceived it :  Provided  always,  that  upon  an  application  in  writing  made  by 
the  occupier  of  the  factory,  within  fourteen  days  after  he  shall  have  re- 
ceived such  notice,  two  arbitrators  skilled  in  the  construction  of  the  kind 
of  machinery  to  which  such  notice  refers  shall  be  appointed,  one' of  whom' 
shall  be  named  by  the  occupier  of  the  factory  in  the  aforesaid  application, 
and  the  other  by  the  inspector  of  the  district,  with  the  least  possible  delay 
after  he  shall  have  received  such  application  ;  and  the  said  arbitrators  shall 
proceed  to  examine  the  machinery  alleged  to  be  dangerous  within  fourteen 
days  of  the  appointment  of  the  arbitrator  named  by  the  inspector ;  and  if 
the  arbitrators  so  appointed  shall  not  agree  in  opinion,  the  said  arbitrators 
shall  choose  a  third  arbitrator  possessing  a  similar  knowledge  of  machinery  ; 
and  if  the  said  arbitrators  or  any  two  of  them,  shall  sign  an  opinion  in 
writing  addressed  to  the  inspector  of  the  district  that  it  is  unnecessary  or 
impossible  to  fence  the  machinery,  or  strap  or  band,  alleged  in  the  notice 
to  be  dangerous,  the  inspector  of  the  district  on  receipt  of  the  same  shall 
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cancel  the  said  notice ;  and  if  the  decision  of  the  arbitrators  shall  be  taht 
it  is  unnecessary  or  impossible  to  fence  the  machinery  so  alleged  to  be 
dangerous,  the  expense  of  such  reference  shall  be  paid  as  other  expenses 
under  this  act,  but  if  the  decision  of  the  arbitrators  shall  be  that  it  is  neces- 
sary and  possible  to  fence  the  said  machinery,  then  the  expenses  of  the 
reference  shall  be  paid  by  the  occupier  of  the  factory,  and  shall  be  recover- 
able as  the  penalties  under  this  act  are  recoverable. 

XLI V.  Limitation  of  Complaints, — ^That  all  complaints  for  offences  against 
this  act  shall  be  preferred  within  two  months  next  after  the  commission  of 
the  offence,  except  in  the  case  of  complaints  for  offences  punishable  at  dis- 
cretion by  fine  or  imprisonment,  or  for  working  on  Christmas-day,  Grood 
Friday,  or  the  Sacramental  Fast  days,  or  for  not- giving  all  or  any  of  the 
eight  half  days  or  holidays  required  to  be  given,  in  each  of  which  cases  the 
complaints  may  be  preferred  within  three  months  next  after  the  commission 
of  the  offence  ;  and  no  person  shall  be  liable  to  a  larger  amount  of  penalties 
for  any  repetition  from  day  to  day  of  the  same  kind  of  offence  than  the 
highest  penalty  hereinafter  named  for  such  offence,  unless  such  repetition  of 
offence  shall  have  been  committed  afler  a  complaint  shall  have  been  made 
for  the  previous  offence,  and  except  also  for  offences  of  employing  two  or  more 
children  or  young  persons  contrary  to  law.  (See  3  and  4.  Will.  IV,  c,  1 08, *.  35.) 

XLV.  Proceedings  before  Justices, — That  all  complaints  for  the  enforce- 
ment of  any  penalty  under  this  act  shall  be  heard  and  determined  by  two  or 
more  justices  of  the  peace  acting  for  the  county  or  other  jurisdiction  wherein 
the  offence  was  committed,  or  for  any  adjoining  county  or  jurisdiction,  with 
the  like  authority  as  though  the  cause  of  complaint  had  arisen  within  such 
adjoining  county  or  jurisdiction,  provided  that  the  place  of  hearing  the 
complaint  in  such  other  county  or  jurisdiction  be  not  more  than  five  miles 
from  the  place  where  the  offence  was  committed  ;  and  the  justices  by  whom 
any  person  shall  be  fined  for  any  offence  against  this  act  may  order  that 
such  person  shall  pay  the  penalty,  and  also  the  reasonable  costs  and  charges 
of  such  proceedings  and  conviction,  either  immediately  or  within  such  time 
as  the  said  justices  shall  think  fit ;  and  in  default  of  payment  thereof,  any 
justice  may  cause  the  same  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party  convicted,  together  with  the  reasonable  costs  and 
charges  of  such  conviction,  distress  and  sale,  by  warrant  under  the  hand 
and  seal  of  any  such  justice  ;  and  where  the  warrant  of  distress  is  directed 
against  the  goods  and  chattels  of  any  person  being  the  occupier  of  a  factory, 
it  shall  be  lawful  under  such  warrant  to  distrain  any  goods  and  chattels 
found  in  the  said  factory  which  would  be  liable  to  be  distrained  for  rent  in 
arrear.     (See  3  a7id  4  Will.  IV,  c.  103,  ss,  34,  41.) 

XLVI.  Summons, — That  in  England  and  Ireland  a  summons  for  an  offence 
against  this  act  shall  be  issued  by  any  justice,  upon  complaint  being  made  to 
him  in  writing  by  an  inspector  or  sub-inspector,  or  upon  oath  before  him  by 
any  other  person,  that  to  the  best  of  the  knowledge  and  belief  of  the  in- 
spector, sub-inspector,  or  such  other  person  such  an  offence  has  been  com- 
mitted ;  and  in  Scotland  a  summons  for  an  offence  against  this  act  shall  be 
issued  by  any  justice,  upon  complaint  being  made  to  him  in  writing  by  an 
inspector  or  sub-inspector,  or  by  the  procurator-fiscal,  or  by  any  person 
having  a  title  and  interest  to  prosecute  with  the  concurrence  of  the  procurator- 
fiscal,  that  to  the  best  of  the  knowledge  and  belief  of  such  inspector,  sub-in- 
spector, procurator-fiscal,  or  other  person,  such  an  offence  has  been  committed; 
and  in  every  such  prosecution  in  Scotland  the  proceedings  shall  be  sum* 
mary,  and  it  shall  not  be  necessary  to  take  down  in  writing  more  than  the 
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substance  of  the  evidence ;  and  no  higher  or  other  fees  shall  be  allowed  in 
Scotland  to  the  clerk  of  court  or  constables  than  are  allowed  to  be  paid  to  the 
sheriff  clerk  and  sheriff  officers  in  causes  and  prosecutions  under  the  authoritj 
of  an  act  passed  in  the  10th  year  of  the  reign  of  King  George  the  Fourth, 
intituled  *^  An  Act  for  the  more  effectual  Recovery  of  Small  Debts,  and  for 
diminishing  the  expenses  of  litigation  in  Causes  of  Small  Amount  in  the 
Sheriff  Courts  in  Scotland:'     {Amending  3  and  4  WiU.  IV.  c.  108,  «.  43.) 

XLVII.  Compelling  Parties  to  appear, — That  every  person  who  shall  be 
summoned  to  answer  any  complaint  shall  be  bound  to  appear  at  the  time  and 
place  mentioned  in  the  summons,  and  to  produce  before  the  justices  then  and 
there  present  every  register  or  other  account,  paper,  or  notice  required  by  law 
to  be  kept  by  him  or  his  agent,  which  shall  be  mentioned  in  the  summons ; 
and  if  he  shall  not  appear  accordingly,  then  (upon  proof  of  due  service  of  the 
summons)  the  justices  may  either  hear  and  determine  the  case  in  his  absence, 
or  issue  their  warrant,  as  hereinafter  provided,  for  enforcing  his  attendance, 
and  the  attendance  of  any  witness  who  shall  refuse  or  neglect  to  appear. 
(See  Foot-noU,p,  372.) 

XLVIII.  Inspectors  competent  Witnesses. — That  it  shall  be  no  objection  to 
the  competency  of  any  inspector  or  sub-inspector  to  give  evidence  as  a  wit- 
ness in  any  prosecution  under  this  act  that  it  is  brought  at  the  instance  of 
such  inspector  or  sub-inspector. 

XLIX.  To  enforce  Attendance  of  Witnesses, — That  any  justice  of  the  peace, 
upon  any  complaint  under  this  act,  may  summon  any  witness  to  appear  and 
give  evidence  at  a  time  and  place  appointed  for  hearing  such  complaint,  and 
by  warrant  under  his  hand  and  seal  may  require  any  person  to  be  brought 
before  the  justices  by  whom  the  complaint  shall  be  heard  who  shall  neglect 
or  refuse  to  appear  at  the  time  and  place  appointed  in  any  summons,  proof 
upon  oath  being  first  given  of  personal  service  of  the  summons  upon  the 
person  against  whom  such  warrant  shall  be  granted,  and  may  commit  any 
person  coming  or  brought  before  such  justices  who  shall  refuse  to  give  evidence 
to  the  county  prison  or  prison  of  the  place  where  such  offence  was  committed, 
there  to  remain  for  any  time  not  exceeding  one  month,  or  until  such  person 
shall  sooner  submit  himself  to  be  examined  ;  and  in  case  of  such  submission, 
.  the  order  of  any  justice  shall  be  a  sufficient  warrant  to  any  gaoler  or  prison 
keeper  for  the  discharge  of  such  person.     (See  3  and  4  Will.  IV,  c,  103,  ss. 
88,  39.) 

L.  Inspectors  may  Summon, — That  every  inspector  and  sub-inspector  shall 
be  empowered  to  summon  any  person  whom  he  shall  charge  with  having 
offended  against  this  act^  and  also  all  witnesses  who  may  be  needed  to  give 
evidence  concerning  the  charge ;  and  every  such  summons  shall  be  of  the 
same  effect  as  if  issued  by  a  justice  of  the  peace  afler  complaint  upon  oath 
before  him,  and  shall  be  enforced  in  like  manner,  and  the  like  proceedings 
may  be  had  thereupon,  as  if  complaint  upon  oath  had  been  made  before  such 
justice  for  such  offence ;  and  ^very  constable  and  other  peace  officer  to  whom 
any  such  summons  shall  be  directed  shall  be  bound  to  take  charge  of  and  to 
serve  such  summons,  and  in  default  thereof  shall  be  liable  to  be  punished  as 
if  the  summons  had  been  issued  by  a  justice  of  the  peace;  and  every  such 
summons  of  an  offender  or  witness  may  be  in  the  form  provided  in  each  case, 
and  given  in  the  schedule  (D)  hereunto  annexed ;  and  when  an  inspector  or 
sub-inspector  shall  summon  an  offender  he  shall  give  to  the  same  constable 
or  peace  officer  a  statement  of  the  offence  alleged  to  have  been  committed, 
who  shall  deliver  it  to  a  justice  of  the  peace  usually  acting  for  the  division 
in  which  the  case  i?  to  be  heard,  or  to  the  clerk  of  any  such  justice,  at  least 
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twentj'four  hours  before  the  period  named  in  the  summons  for  the  appear- 
ance of  the  party  charged  with  such  offence.  (See  3  and  4  WilL  IV,  c.  103, 
88,  38,  39.) 

LI.  Partnership, — That  it  shall  be  sufficient,  in  any  information,  com- 
plaint, or  other  proceeding  under  this  act,  to  set  forth  the  name  of  the  osten- 
sible occupier,  or  title  of  the  firm  by  which  the  occupier  employing  the  work- 
people of  the  factory  may  be  usually  known ;  and  the  service  of  any  summons, 
order,  or  notice  required  by  this  act,  or  issued  under  the  authority  of  this 
act,  and  not  expressly  directed  to  be  personal  service,  may  be  made  by  leav- 
ing the  same  at  the  dwelling-house  of  the  person  to  whom  the  same  shall  be 
addressed,  or,  in  the  case  of  summoning  or  giving  an  order  or  notice  to  the 
occupier  of  a  factory  or  to  a  schoolmaster,  by  giving  a  copy  thereof  in  writing 
to  the  agent  of  such  occupier,  or  by  sending  a  copy  thereof  by  the  post 
directed  to  the  occupier  of  the  factory  at  the  factory,  or  to  the  schoolmaster 
at  his  school.     (See  Z  and  ^  Will,  IV,  c,  103,  m.  25,  36,  37.) 

LII.  Evidence  of  Employment, — ^That  in  any  complaint  of  the  employment 
of  any  person  in  a  factory  otherwise  than  is  allowed  by  this  act,  the  time  of 
beginning  work  in  the  morning  which  shall  be  stated  in  any  notice  fixed  up 
in  the  factory,  signed  by  the  occupier  or  his  agent,  shall  be  taken  to  be  the 
time  when  all  peraons  in  the  factory,  except  children  beginning  to  work  in 
the  afternoon,  began  work  on  any  day  subsequent  to  the  date  of  such  notice, 
80  long  as  the  same  continued  fixed  up  in  the  factory ;  and  if  any  person 
shall  be  allowed  to  enter  or  be  in  any  factory,  except  at  ineal  times,  or 
during  the  stoppage  of  the  whole  machinery  of  the  factory,  or  for  the 
sole  purpose  of  bringing  tea  or  other  articles  of  food  to  the  workers  in 
a  factory,  between  the  hours  of  four  and  five  of  the  clock  in  the  after- 
noon, it  shall  be  evidence,  unless  the  contrary  shall  be  proved,  that  such 
person  was  then  employed  in  that  fiictory ;  but  yards,  play-grounds,  and 
places  open  to  the  public  view,  school-rooms,  waiting-rooms,  and  other 
rooms  belonging  to  the  factory,  in  which  no  machinery  is  used  or  manu- 
fiskcturing  process  carried  on,  shall  not  be  taken  to  be  any  part  of  the  factory 
with  reference  to  this  enactment.  {Amending  3  and  4  Will,  IV,  c.  103,  *. 
24  ;  but  partly  repealed  by  IB  and  14  Vict,  c,  54,  8,  2.) 

LUX.  Certificates  of  Age, — That  every  surgical  certificate  given  under  this 
act,  or  which  has  been  granted  conformably  to  the  Factory  Act,  and  which 
shall  not  have  been  annulled,  shall  be  evidence  in  the  first  instance  of  the 
age  of  the  person  named  therein,  but  shall  not  protect  any  person,  knowing 
such  person  to  be  of  less  than  the  age  certified,  from  any  penalty  for  employ- 
ing or  conniving  at  the  employment  of  such  person  otherwise  than  is 
allowed  by  this  act ;  and  in  every  proceeding  on  any  information  or  com- 
plaint for  employing  any  person  contrary  to  this  act,  a  declaration  in  writing 
by  the  certifying  surgeon  of  the  district  that  he  has  personally  examined 
such  person,  and  believes  him  to  be  under  such  age  as  shall  be  set  forth  in 
such  declaration,  shall  be  evidence,  in  the  first  instance,  until  the  contrary 
shall  be  made  to  appear,  that  such  person  is  under  the  age  mentioned  in 
such  declaration. 

LIV.  Proof  of  Age, — That  if  any  inspector  or  sub-inspector  shall  make  a 
complaint  before  a  justice  of  the  peace  that  the  real  age  of  any  person  who 
is  employed  in  a  factory  without  a  surgical  certificate  is  less  than  sixteen,  the 
occupier  of  the  factory  in  which  such  person  is  employed  shall  be  liable  to 
the  penalties  for  employing  persons  for  whom  a  surgical  certificate  is  required 
by  law  without  the  proper  surgical  certificate,  unless,  upon  the  proceeding 
for  the  enforcement  of  such  penalties,  he  shall  prove,  by  an  extract  firom  a 
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legal  register  of  birth  or  baptism,  that  the  said  person  had  completed  his 
sixteenth  year  of  age.     (Amending  8  and  4  WUl.  IV.  c.  103,  a,  15.) 

LV.  Proof  of  Age, — That  if  an  inspector  or  sub-inspector  shall  make  a 
complaint  before  a  justice  of  the  peace  that  the  real  age  of  any  person 
employed  in  a  factory  in  a  manner  contrary  to  law  is  less  than  eighteen, 
the  occupier  of  the  factory  in  which  such  person  is  employed  shall,  save  in 
the  cases  hereinafter  excepted,  be  liable  to  the  penalty  for  employing  such 
person,  unless  upon  the  proceeding  for  the  enforcement  of  such  penalties 
he  shall  prove  that  the  said  person  liad  completed  his  eighteenth  year. 
{Amending  S  and  4:  Will.  IV.  c.  103,  *.  15.) 

LVI.  Penalties/or  Over-time. — ^That  any  person  who  shall  be  convicted  of 
having  employed  any  person  in  any  manner  contrary  to  the  provisions  of 
the  Factory  Act  as  amended  by  this  act,  or  for  employing  a  child  without 
having  obtained  a  certificate  from  a  schoolmaster  where  such  certificate  is 
required  by  law,  such  person  not  being  the  parent  nor  having  any  direct 
benefit  from  the  wages  of  such  child,  shall  for  every  such  offence  be  ad- 
judged to  pay  a  penalty  of  not  less  than  twenty  shillings  and  not  more  than 
three  pounds  for  each  child  or  young  person  so  illegally  employed :  Pro- 
vided always,  that  if  it  shall  be  proved  that  such  offence  was  committed 
during  the  night,  the  penalty  shall  not  be  less  than  forty  shillings  nor  more 
than  five  pounds.     (See  3  and  4:  Will.  IV.  c.  103,  e.  24.) 

LVII.  Penalty  for  allowing  Children  to  he  employed  contrary  to  Act. — That 
the  parent  and  every  person  having  any  direct  benefit  from  the  wages  of 
any  child  or  young  person  employed  in  any  manner  forbidden  by  the  Factory 
Act  as  amended  by  this  act,  or  who  shall  neglect  to  cause  such  child  to 
attend  school  as  hereinbefore  provided,  shall  be  liable  to  a  penalty  of  not 
less  than  five  shillings  and  not  more  than  twenty  shillings  for  each  offence, 
unless  it  shall  appear  to  the  justices  before  whom  the  complaint  is  preferred 
that  such  offence  has  been  committed  without  the  consent,  connivance,  or 
wilful  default  of  such  parent  or  person  so  benefited.  (See  3  and  4  Will.  IV. 
c.  103,  s.  29.) 

LVm.  Penally  for  not  washing  Factory. — ^That  the  penalty  for  not  lime- 
washing  the  walls,  passages,  staircases,  and  ceilings,  or  tops  of  rooms  of  a 
factory,  within  the  period  prescribed  by  this  act,  or  for  not  washing,  as 
hereinbefore  provided,  the  inside  walls  and  ceilings  or  tops  of  rooms  which 
are  painted  with  oil,  shall  not  be  less  than  tliree  nor  more  than  ten  pounds, 
and  not  less  than  two  pounds  additional  penalty  for  every  month  during 
which  the  occupier  shall  allow  any  of  the  said  walls,  passages,  staircases,  or 
ceilings  or  tops  of  rooms  to  remain  without  being  liniewashed  or  washed  as 
aforesaid,  after  being  convicted  of  this  offence.  (See  3  and  4:  Will.  IV.  c.  103 9 
8.  26.) 

LIX.  Penalty  for  not  fencing  Machinery. — That  the  penalty  for  not  fencing 
the  several  parts  of  the  machinery,  hoist,  or  teagle,  and  wheel-race,  required 
by  this  act  to  be  fenced,  shall  be  not  less  than  five  pounds  and  not  more 
than  twenty  pounds. 

LX.  Penalty  for  not  fencing  dangerous  Machinery. — That  if  any  person 
shall  suffer  any  bodily  injury  in  consequence  of  the  occupier  of  a  factory 
having  neglected  to  fence  any  part  of  the  machinery,  or  any  hoist  or  teagle, 
or  any  wheel-race,  required  by  this  act  to  be  securely  fenced,  or  having 
neglected  to  fence  any  part  of  the  machinery,  or  any  driving  strap  or  band, 
in  the  factory,  of  which  he  shall  have  received  notice  in  writing  from  an 
inspector  or  sub-inspector,  as  hereinbefore  provided,  that  the  same  was 
deemed  to  be  dangerous,  the  occupier  of  such  &ctory  shall  pay  a  penalty 
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not  less  than  ten  pounds  and  not  more  than  one  hundred  pounds ;  and  the 
whole  or  any  part  of  such  penalty  may  be  applied  for  the  benefit  of  the  in- 
jured person,  or  otherwise  as  the  secretary  of  state  shall  determine;  and  so 
much  of  such  penalty  as  shall  not  be  applied  as  aforesaid  shall  be  applied 
as  other  penalties  under  this  act :  Provided  always,  that  the  occupier  of  the 
factory  shall  not  be  liable  to  any  such  penalty  if  the  notice  which  he  shall 
have  received  from  an  inspector  or  sub-inspector  shall  have  been  cancelled 
as  hereinbefore  provided,  or  that  in  any  proceeding  against  an  occupier  of  a 
factory  for  not  securely  fencing  that  part  of  the  machinery,  hoist,  teagle,  or 
wheel-race,  by  which  such  bodily  injury  was  inflicted  the  complaint  shall 
have  been  heard  and  dismissed  previous  to  the  time  when  such  bodily  injury 
was  inflicted. 

LXI.  Penalty  for  obstructing  Inspectors, — That  every  person  convicted  of 
wilfully  obstructing  an  inspector  or  sub-inspector  in  the  execution  of  any  of 
the  powers  entrusted  to  him  by  the  Factory  Act  as  amended  by  this  act 
shall  be  liable  for  each  offence  to  a  (>enalty  not  less  than  three  pounds  and 
not  more  than  ten  pounds.     (See  3  and  4  Will.  IV.  c.  103,  s.  32.) 

LXir.  Penalty  for  obstructing  Inspectors. — That  e\evj  occupier  of  a  factory 
in  which  an  inspector  or  sub-inspector  shall  be  obstructed  in  the  night  bj 
any  attempt  to  prevent  his  making  a  full  and  complete  examination  of  all 
parts  of  the  factory,  and  of  every  person  employed  therein,  shall  be  liable  to 
a  penalty  not  less  than  twenty  pounds  and  not  more  than  fifly  pounds.  (See 
Sand  4:  Will.  IV.  c.  103,  s.  32). 

LXni.  Offetices  punishable  by  Fine  or  Imprisonment.-^That  every  person 
convicted  of  making,  giving,  signing,  countersigning,  counterfeiting,  or 
making  use  of  any  certificate  authorized  or  required  by  the  Factory  Act  or 
by  this  act,  knowing  the  same  to  be  untrue,  or  of  wilfully  making  or  wil- 
fully conniving  at  the  making  any  false  or  counterfeited  certificate,  or  any 
false  entry  in  any  register,  or  any  other  account,  paper,  or  notice  required 
by  this  act,  and  also  every  person  convicted  of  wilfully  making  and  signing 
a  false  declaration  on  any  proceedings  under  this  act,  shall  be  liable  to  a 
penalty  not  less  than  five  pounds  and  not  more  than  twenty  pounds,  or  to 
be  imprisoned  for  any  time  not  more  than  six  months  in  the  house  of  cor- 
rection in  the  county,  town,  or  place  where  the  offence  was  committed.  (See 
8  and  4  Will.  IV.  c.  103,  s.  28.) 

LXIV.  Penalty  for  Offences  not  otherwise  specified. — ^That  the  penalty  for 
any  offence  against  the  Factory  Act  as  amended  by  this  act,  for  which  no 
specific  penalty  is  hereinbefore  provided,  shall  be  any  sum  not  less  than  two 
pounds  and  not  more  than  five  pounds. 

LXV.  Second  and  subsequent  Convictions. — ^That  every  person  who  shall 
be  convicted  twice  within  twelve  months  for  an  offence  of  the  same  kind 
against  the  Factory  Act  as  amended  by  this  act  shall  pay  for  his  second 
offence  any  sum  not  less  than  one-half  of  the  highest  penalty  for  that  offence, 
and  if  convicted  three  times  within  twelve  months  for  an  offence  of  the  same 
kind  he  shall  pay  not  less  than  two-thirds  of  the  highest  penalty,  and  if  con- 
victed more  than  three  times  within  twenty-four  months  for  an  offence  of 
the  same  kind  he  shall  pay  the  highest  penalty ;  but  a  repetition  of  the  same 
kind  of  offence  shall  not  be  considered  as  the  second  or  subsequent  offences 
referred  to  in  this  enactment,  unless  such  second  or  subsequent  offences  shall 
have  been  committed  af^er  a  complaint  has  been  made  for  the  previous 
offences ;  and  in  any  case  in  which  a  person  shall  be  convicted  at  any  one 
time  for  offences  against  the  Factory  Act  as  amended  by  this  act,  so  that 
the  penalties  amount  in  the  whole  to  more  than  one  hundred  pounds,  the 


FACTORY  ACT  (7  Vict.)  379 

suoCi  of  one  hundred  pounds,  together  with  all  the  reasonable  costs  and 
charges  of  such  proceedings  and  convictions,  may  be  paid  instead  of  the 
penalties  for  all  the  ofifences  committed  by  him  before  the  day  on  which  the 
last  summons  was  taken  out  against  him.  (See  3  cmd  4  WilL  IV.  c.  103, 
88.  35,  43.) 

LXVI.  Application  o/PenaUie8. — That  all  penalties  for  any  offence  against 
the  Factory  Act  which  shall  not  have  been  otherwise  appropriated  at  the 
time  when  this  act  shall  come  into  force,  and  every  penalty  imposed  under 
this  act,  shall  be  applied  under  the  direction  of  one  of  her  Majestjr's  principal 
secretaries  of  state,  and  shall  be  paid,  on  account  of  the  inspector  for  the 
district  in  which  the  penalty  was  imposed,  to  such  banker  as  shall  be  ap- 
pointed by  such  inspector  to  receive  the  same ;  and  every  person  to  whom 
any  such  penalty  shall  be  paid  shall  pay  over  the  amount  thereof  to  the 
banker  so  appointed  within  fourteen  days  of  receiving  the  same ;  and  it 
shall  be  lawful  for  the  secretary  of  state  to  remit  the  whole  or  any  part  of 
such  penalty ;  and  so  much  thereof  as  shall  not  be  so  remitted,  and  not 
otherwise  especially  appropriated  by  this  act,  shall  be  applied  by  such  in- 
spector, under  the  direction  of  one  of  her  Majesty's  principal  secretaries  of 
state,  in  such  manner  as  shall  appear  best  for  the  establishment  or  support 
of  day  schools  for  the  education  of  children  employed  in  factories ;  and  so 
much  of  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
(5  and  6  WilL  IV.  c,  76),  intituled  "  An  Act  to  provide  for  the  regulation  of 
corporations,  in  England  and  WaZes,"  as  provides  that  certain  penalties  and 
forfeitures,  if  recovered  before  any  justice  of  any  borough  having  a  separate 
court  of  quarter-sessions  of  the  peace,  shall  be  recovered  for  and  adjudged 
to  be  paid  to  the  treasurer  of  such  borough,  shall  be  repealed  as  to  the 
penalties  imposed  under  this  act.    (See  3  and  4  Will.  IV.  c.  103,  88.  43,  22.) 

LXVII.  Proof  of  Conviction. — That  whenever  any  person  shall  be  con- 
victed of  any  offence  against  the  Factory  Act  as  amended  by  this  act  the 
clerk  of  the  peace  where  such  conviction  shall  have  been  filed  shall,  upon 
the  request  in  writing  of  any  inspector  or  sub-inspector,  deliver  or  cause  to 
be  delivered  to  him  a  copy  of  the  conviction,  certified  under  his  hand  to  be 
a  true  copy ;  and  every  such  copy  shall  be  received  as  evidence  of  such 
conviction  upon  any  future  proceeding  under  this  act ;  and  for  every  such 
copy  the  clerk  shall  be  entitled  to  have  a  fee  of  one  shilling,  and  no  more. 

LXVIH. — Convictions  to  be  filed. — ^That  every  conviction  under  this  act 
may  be  in  the  form  given  in  the  schedule  (D)  to  this  act  annexed,  or  in  any 
other  form  more  suitable  to  the  case,  and  shall  be  certified  in  England  and 
Ireland  to  the  next  general  or  quarter-sessions  of  the  peace,  and  in  Scotland 
to  the  clerk  of  the  justices  of  the  peace,  there  to  be  filed  amongst  the  records 
of  the  county,  riding,  division,  stewartry,  town  or  place.  (See  3  and  4  WiS. 
IV.  c.  103,  8.  40.) 

LXIX.  No  appeal  from  Convictions. — That  no  appeal  shall  be  allowed 
against  any  conviction  under  this  act,  except  for  an  offence  punishable  at 
discretion  by  fine  or  imprisonment,  or  when  the  penalty  awarded  shall  be 
more  than  three  pounds  ;  neither  shall  any  conviction,  except  as  aforesaid, 
be  removeable  by  certiorari  or  bill  of  advocation  into  any  court  whatever ; 
and  no  information,  conviction,  or  other  proceeding  on  any  complaint  for  an 
offence  against  this  act  shall  be  quashed  or  deemed  illegal  for  matter  of 
form,  or  for  the  want  of  any  averment  unnecessary  to  be  proved,  or  the 
omission  of  any  word,  or  for  the  insertion  of  any  word,  in  any  case  in 
which  such  omission  or  such  insertion  respectively  do  not  affect  the  essence 
of  the  o£fonce,  nor  for  the  wrong  designation  of  a  name,  or  time  or  pr 
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where  the  person,  time,  and  place  intended  shall  have  been  so  stated  aB  to 
have  been,  in  the  opinion  of  the  justices  by  whom  the  complaint  shall  have 
been  heard,  clearly  understood  by  the  person  charged  with  such  offence ; 
and  it  shall  not  be  necessary,  in  any  information,  conviction,  or  other  pro- 
ceeding under  this  act,  to  define  the  processes  carried  on  in  such  factory,  or 
nature  of  the  power  by  which  the  machinery  of  such  factory  is  moved^  or 
to  set  out  that  the  factory  or  process  or  employment  referred  to  is  not  witbin 
any  of  the  cases  excepted,  provided  that  it  be  therein  stated  that  such  factory 
is  a  factory  within  this  act ;  and  the  proof  of  being  within  any  such  ex- 
cepted case  shall  lie  upon  the  party  claiming  the  benefit  of  such  exception. 
(See  8  and  4  WiU.  IV.  c.  103,  ss.  42,  43.) 

LXX.  Appeal. — That  any  person  aggrieved  by  any  such  conviction  for 
which  an  appeal  is  allowed  by  this  act  may  appeal  to  the  next  court  of 
general  or  quarter-sessions  which  shall  be  holden  not  less  than  twelve  days 
after  the  day  of  conviction  for  the  county  or  other  jurisdiction  wherein 
the  cause  of  complaint  shall  have  arisen  ;  provided  that  the  person  so  in- 
tending to  appeal  shall  give  to  the  inspector  or  sub-inspector  of  the  district 
notice  in  writing  of  such  appeal,  and  of  the  cause  or  matter  thereof,  within 
three  days  after  the  conviction  or  order,  and  seven  clear  days  at  the  least 
before  such  session,  and  shall  also  enter  into  a  recognisance,  with  two 
sufficient  sureties,  before  a  justice  of  the  peace  for  the  county  or  other  juris- 
diction, seven  clear  days  at  the  least  before  such  session,  conditioned  per- 
sonally to  appear  at  the  said  session,  and  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  shall  be  by 
the  court  awarded  ;  and  the  court  at  such  session  shall  hear  and  determine 
the  matter  of  appeal,  and  shall  make  such  order  thereon  as  to  the  court 
shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal  or  the  affirmance 
of  the  conviction  or  order  the  court  shall  adjudge  and  order  the  party  to  be 
punished  according  to  the  conviction  or  to  obey  the  order  appealed  against, 
and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment. 

LXXI.  Who  are  to  act  as  Justices. — ^That  in  aU  cases  in  which  a  justice 
of  the  peace  is  required  or  empowered  to  do  any  thing  under  the  Factory 
Act  as  amended  by  this  act,  or  is  named  therein,  a  burgh  magistrate  shall 
have  within  his  jurisdiction  the  same  powers  and  duties  as  are  herein  given 
to  such  justice,  and  shall  exercise  the  same  in  Scotland;  but  no  complaint 
preferred  for  any  offence  against  this  act  committed  in  a  factory  shall  be 
heard  by  a  justice  of  the  peace  or  burgh  magistrate,  being  an  occupier  of 
the  factory,  or  being  the  fatlier,  son,  or  brother  of  the  occupier  of  the  factory 
.  in  which  the  offence  set  forth  in  the  complaint  shall  have  been  committed. 
(See  2  and  4:  Will.  IV.  c.  103,  5.  4G.) 

LXX  1 1.  Exemptions  of  Silk  Factoiies.  {Amending  in  part  3  and  4  Will. 
IV.  c.  103,  *.  8  ;  but  repealed  by  13  and  14  Vict,  c.  54,  s.  7  (1850.) 

LXXIII.  Interpretation. — That  the  Factory  Act  as  amended  by  this  act, 
and  this  act,  shall  be  construed  together  as  one  act,  and  that  so  much  of 
the  Factory  Act,  and  of  any  rule  or  regulation  heretofore  made  by  any 
inspector,  as  is  inconsistent  with  this  act,  shall  be  taken  to  be  repealed ; 
and  that  in  this  act,  unless  another  sense  shall  be  plainly  shown  by  the 
context,  or  by  some  positive  enactment  to  the  contrary,  the  word  "child" 
shall  be  taken  to  mean  a  child  under  the  age  of  thirteen  years ;  and  the 
words  "  young  person  "  shall  be  taken  to  mean  a  person  of  the  age  of  thir- 
teen years  and  under  the  age  of  eighteen  years ;  and  the  word  "  parent  *' 
shall  be  taken  to  mean  parent-,  guardian,  or  person  having  the  legal  cus- 
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tody  of  any  such  child  or  young  person  ;  and  any  person  who  shall  work  in 
any  factory,  whether  for  wages  or  not,  or  as  a  learner  or  otherwise,  either 
in  any  manufacturing  process,  or  in  any  labour  incident  to  any  manufac- 
turing process,  or  in  cleaning  any  part  of  the  factory,  or  in  cleaning  or 
oiling  any  part  of  the  machinery,  or  in  any  other  kind  of  work  whatsoever, 
save  in  the  cases  hereinafter  excepted,  shall  be  deemed,  notwithstanding 
any  other  description,  limitation,  or  exception  of  employment  in  the  Fac- 
tory Act,  to  be  employed  therein  within  the  meaning  of  this  act ;  and 
the  words  "inspector"  and  "sub-inspector"  shall  be  taken  to  mean  re- 
spectively an  inspector  and  a  sub-inspector  of  factories;  and  the  word 
"  agent"  shall  be  taken  to  mean  any  person  having  on  behalf  of  the  occu- 
pier of  any  factory  the  care  or  direction  thereof,  or  of  any  part  thereof,  or 
of  any  person  employed  therein  ;  and  the  word  "  month  "  shall  be  taken  to 
mean  a  calendar  month  ;  and  the  words  "  mill-gearing  "  shall  be  taken  to 
comprehend  every  shaft,  whether  upright,  oblique,  or  horizontal,  and  every 
wheel,  drum,  or  pulley,  by  which  the  motion  of  the  first  moving  power  is 
communicated  to  any  machine  appertaining  to  the  manufacturing  processes ; 
and  the  word  "  factory,"  notwithstanding  any  provision  or  exemption  in 
the  Factory  Act,  shall  be  taken  to  mean  all  buildings  and  premises  situated 
within  any  part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
wherein  or  within  the  close  or  curtilage  of  which  steam,  water,  or  any  other 
mechanical  power,  shall  be  used  to  move  or  work  any  machinery  employed 
in  preparing,  manufacturing,  or  finishing,  or  in  any  process  incident  to  the 
manufacture  of  cotton,  wool,  hair,  silk,  fiax,  hemp,  jute,  or  tow,  either  se- 
parately or  mixed  together,  or  mixed  with  any  other  material  or  any  fabric 
made  thereof;  and  any  room  situated  within  the  outer  gate  or  boundary 
of  any  factory  wherein  children  or  young  persons  are  employed  in  any  pro- 
cess incident  to  the  manufacture  carried  on  in  the  factory,  shall  be  taken  to 
be  a  part  of  the  factory,  although  it  may  not  contain  any  machinery  ;  and 
any  part  of  such  factory  may  be  taken  to  be  a  factory  within  the  meaning 
of  this  act ;  but  this  enactment  shall  not  extend  to  any  part  of  such  fac- 
tory used  solely  for  the  purposes  of  a  dwelling-house,  nor  to  any  part  used 
solely  for  the  manufacture  of  goods  made  entirely  of  any  other  material  than 
those  herein  enumerated,  nor  to  any  factory  or  part  of  a  factory  used 
solely  for  tha  manufacture  of  lace,  of  hats,  or  of  paper,  or  solely  for  bleach- 
ing, dyeing,  printing,  or  calendering;  and  the  enactments  of  this  act 
respecting  the  hours  of  labour  shall  not  apply  to  any  young  person  when 
employed  solely  in  packing  goods  in  any  warehouse,  or  part  of  a  factory 
not  used  for  any  manufacturing  process,  or  for  any  labour  incident  to  any 
manufacturing  process ;  and  nothing  in  this  act  contained  shall  extend  to 
any  young  person,  being  a  mechanic,  artisan,  or  labourer,  working  only  in 
making  and  repairing  the  machinery,  or  any  part  of  the  factory.  (Amending 
in  part  3  and  4t  Will.  IV.  c.  103,  88.  1,  2,  and  4.) 

SCHEDULES  to  which  this  Act  refers. 


SCHEDULE  (A)  (See  Section  9.) 

CoiTTAiNS  FOBMS  OF  CERTIFICATES  OF  AoB  FOR  A  Child.  First,  by  Certi- 
fying surgeon  of  a  child  of  at  least  eight  years  of  age.  Second,  for  a  child  of  at 
least  thirteen  years  of  age.  And  third,  the  certificate  of  the  justice  or  burgh 
magistrate,  and  form  of  certificate  being  refused,  as  also  the  school  certificate. 
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SCHEDULE  (B)  (See  Section  9.) 

Registers. 

Form  for  t^e  Register  of  Young  Persons. 

List  of  joung  persons  employed  in  this  factory.  {A  Tabular  form  with 
instructions  are  annexed  to  the  Act.) 

Form  for  the  Register  of  Children. 

To  be  kept  in  those  factories  only  where  children  under  thirteen  years  of 
age  are  employed.     {A  tabular  form  is  annexed  to  the  Act,) 

Names  of  the  children  employed  in  this  factory  after  one  o'clock  in  the 
afternoon,  or  the  afternoon  set.  {A  tabular  form  toith  instructions  are  here 
given*) 

SCHEDULE  (C.) 

(Is/.)  Notices  to  be  Fixed  up  in  the  Factory. 

Form  for  the  Notice  to  be  fixed  up  of  the  names  and  addresses  of  the 
inspector  and  sub-inspector,  the  certifying  surgeon,  the  clock  for  regulating 
the  factory,  and  the  hours  of  work  of  all  young  persons  and  females  em- 
ployed in  the  factory.     {Repealed  hy  13  and  14  VicU  c.  64,  s.  2),  (1850.) 

(2d.)  Form  for  the  Notice  to  be  fixed  up  of  the  times  aUowed  for  meals. 


(Sd.)  Form  of  the  Notice  to  be  fixed  up  when  the  occupier  of  the  factory 
intends  to  recover  all  or  any  part  of  the  time  which  has  been  lost  bj 
the  stoppage  of  the  machinery  in  the  factory,  as  allowed  by  this  act. 


(ith.)  Form  of  the  Notice  to  be  fixed  up  when  time  has  been  lost  by  partial 
stoppage  of  the  machinery  by  drought  and  floods,  and  is  intended  to  be 
recovered  during  the  following  night. 


(bth.)  Names  of  the  Females  and  Young  Persons  who  have  lost  time  by 
the  stoppage  of  the  machinery  at  the  dates  affixed. 


SCHEDULE  (D.) 

(1*/.)  Forms  of  Notices,  Summonses,  and  Conviction. 

Form  of  Notice  to  be  given  to  the  occupier  of  a  factory,  by  an  inspector 
or  sub-inspector,  of  such  part  of  the  machinery,  or  such  driving  strap 
or  band,  in  the  factory,  as  appears  to  him  to  be  dangerous  to  the 
workers. 
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(2d.)  Form  of  Suhmons  to  be  issued   by  an  inspector  or  sub-inspector 

against  a  person  who  has  committed  an  offence. 


(3rf.)  Form  of  Summons  of  a  witness  to  be  issued  bj  an  inspector  or  sub- 
inspector. 


(4^.)  Form  of  Conviction. 

Note — It  is  now  sufficient  to  cite  the  year  of  the  reign  without  giving,  the  title  of  the  act. 
13  Vict.  c.  21,  s:  3  (1860). 

The  forms  of  judicial  proceedings  befpre  justices  will  be  supplied  by  the  inspector. 

9  and  10  VICT.  Cap.  40  (1846.) 

An  act  to  declare  certain  ropeworks  not  within  the  operation  of  the 

factory  acts — 3d  August  184G. 

Whereas  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King  Wil- 
liam the  Fourth,  an  act  was  passed,  intituled,  *^  An  Act  to  regulate  the 
Labour  of  Children  and  young  Persons  in  the  Mills  and  Factories  of  the 
United  Kingdom,"  and  the  said  act  was  amended  by  another  act  passed  in 
the  seventh  year  of  the  reign  of  her  present  Majesty,  intituled  ^'  An  Act  to 
amend  the  I^tws  relating  to  Labour  in  Factories;"  and  the  said  acts  have 
been  construed  to  apply  to  ropeworks ;  and  it  is  expedient  to  relieve  rope- 
makers  from  the  effect  of  such  construction,  and  of  the  said  acts :  Be  it 
declared  and  enacted,  etc..  That  no  ropery,  ropewalk,  or  ropework  in  which 
machinery,  moved  by  steam,  water,  or  other  mechanical  power,  is  not  used 
for  drawing  or  spinning  the  fibres  of  fiax,  hemp,  jute,  or  tow,  but  only  for 
laying  or  twisting  or  other  process  of  preparing  or  finishing  the  lines,  twines, 
cords,  or  ropes,  and  which  has  no  internal  communication  with  any  build- 
ings or  premises  forming  or  forming  part  of  a  mill  or  factory  within  the 
meaning  of  the  said  acts,  except  such  as  is  necessary  for  the  transmission 
of  power,  shall  be  deemed  to  be  a  mill  or  factory  within  the  provisions  of 
the  said  acts,. or  of  either  of  them,  and  that  nothing  in  the  said  acts,  or  in 
either  of  them,  shall  be  deemed  to  apply  to  the  employment  of  children^ 
young  persons,  or  women  in  any  such  ropery,  ropewalk,  or  ropework. 

10  VICT.  Cap.  29  (1847.) 

An  act  to  limit  the  hours  of  labour  of  young  persons  and  females  in 

factories,  8th  June  1847. 

Whereas  an  act  was  passed  in  the  4th  year  of  the  reign  of  his  late  Mcgesty, 
intituled  <<  An  Act  to  regulate  the  Labour  of  Children  and  young  Persons 
in  the  Mills  and  Factories  of  the  United  Kingdom ;"  and  another  act  was 
passed  in  the  session  of  Parliament  held  in  the  7th  and  8th  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to  amend  the  Laws  relating 
to  Labour  in  Factories ;"  and  by  the  said  first- mentioned  act  (sec.  2),  it 
was  provided,  that  no  person  under  the  age  of  eighteen  years  should  be 
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employed  in  any  such  mill  or  factory  as  in  the  said  act  is  mentioned,  in  any 
such  description  of  work  as  thereinbefore  specified,  more  than  twelve  hours 
in  any  one  day,  nor  more  than  sixty-nine  hours  in  any  one  week,  except 
as  thereinafter  is  provided ;  and  by  the  said  last-mentioned  act  (sec,  32), 
it  was  provided,  that  no  female  above  the  age  of  eighteen  years  should  be 
employed  in  any  factory  as  defined  by  the  said  act,  save  for  the  same  time 
and  in  the  same  manner  as  young  persons  (by  the  said  act  defined  to  be 
persons  of  the  age  of  thirteen  years  and  under  the  age  of  eighteen  years) 
m.ight  be  employed  in  factories :  And  whereas  it  is  expedient  to  alter  the 
said  acts  for  the  purpose  of  further  restricting  the  hours  of  labour  of  young 
persons  and  females  in  factories :  Be  it  enacted,  etc..  That,  notwithstanding 
anything  in  the  said  acts  contained,  from  the  1st  day  of  July  1847,  no  person 
under  the  age  of  eighteen  years  shall  be  employed  in  any  such  mill  or  fac- 
tory, in  such  description  of  work  as  in  the  said  first-mentioned  act  is  speci- 
fied, for  more  than  eleven  hours  in  any  one  day,  nor  for  more  than  sixty- 
three  hours  in  any  one  week,  except  as  in  the  said  act  is  provided ;  and  that 
from  the  said  1st  day  of  July  1847,  the  said  two  acts  before  mentioned 
shall  in  all  respects  be  construed  as  if  the  provision  in  the  provision  in  the 
said  first-mentioned  act  contained,  as  to  persons  under  the  age  of  eighteen 
years  working  in  mills  and  factories,  had  been  confined  to  eleven  hours 
instead  of  twelve  hours  in  any  one  day,  and  to  sixty- three  hours  in  any 
one  week  instead  of  sixty-nine  hours. 

n.  Limiting  the  Number  of  Hours  for  which  Persons  under  Eighteen  Years 
of  Age  are  to  he  employed. — ^That  from  the  1st  day  of  May  1848,  no  person 
under  the  age  of  eighteen  years  shall  be  employed  in  any  such  mill  or  fac- 
tory, in  such  description  of  work  ^s  in  the  said  first-mentioned  act  is  speci- 
fied, for  more  than  ten  hours  in  any  one  day,  nor  more  than  fifty-eight  hours 
in  any  one  week,  except  as  in  the  said  act  is  provided ;  and  that  from  the 
1st  day  of  May  1848  the  said  two  acts  shall  in  all  respects  be  construed  as 
if  the  provision  in  the  said  first-mentioned  act  contained,  as  to  persons  under 
the  age  of  eighteen  years  working  in  mills  and  factories,  had  been  confined 
to  ten  hours  instead  of  twelve  hours  in  any  one  day,  and  fifty-eight  hours  in 
any  one  week  instead  of  sixty-nine  hours. 

m.  Act  extended  to  Females  above  Eighteen, — ^That  the  restrictions  respec- 
tively by  this  act  imposed  as  regards  the  working  of  persons  under  the  age 
of  eighteen  years  shall  extend  to  females  above  the  age  of  eighteen  years, 

lY.  That  the  said  two  hereinbefore  mentioned  acts  as  amended. by  this 
act,  and  this  act,  shall  be  construed  together  as  one  act. 

Note, — This  act  is  substantially  repealed  by  the  Act  13  and  14  Vict.  c.  64. 

Decision — Relay  System, 

It  was  judicially  held  no  ofience  against  the  Factory  Acts  to  employ  yoimg  per- 
sons or  females  for  ten  hours  in  any  one  day,  such  ten  hours  ending  at  a  period 
which  was  more  than  ten  hours  (in  addition  to  the  hour-and-a-balf  allowed  for  meal 
times),  from  the  period  when  another  child,  or  yoimg  person,  or  female  began  to 
work.  The  acts  were  held  not  to  require  that  all  should  work  during  the  same  ten 
hours,  so  that,  subject  to  the  above  limitations,  working  by  relays  was  held  lend. 
All  children,  young  persons,  and  females,  were  held  to  have  commenced  work  when 
any  one  did  so;  Ryder  v.  Mills,  19  Law  J.  (N.S.)  M.  C.  82.  This  decision  occa* 
sioned  the  passing  of  the  following  statute  : — 
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13  and  14  VICT.  Cap.  54. 

An  Act  to  ameud  the  Acts  relating  to  Labour  in  Factories  (5th  August  1850). 

Whereas  by  an  act  passed  in  the  4th  year  of  the  reign  of  his  late  Majesty 
(c.   103),  intituled   *'  An  Act  to   regulate   the  Labour  of  Children   and 
young  Persons  in  the  Mills  and  Factories  of  the  United  Kingdom,"  it  was 
enacted,  That  no  person  under  the  age  of  eighteen  years  should  be  em- 
ployed in  any  mill  or  factory  as  in  the  said  act  mentioned,  in  any  such 
description  of  work  as  therein  specified,  more  than  twelve  hours  in  any  one 
day,  except  as  thereinafter  provided  :  And  whereas  by  an  act  passed  in  the 
7th  year  of  the  reign  of  her  present  Majesty  (c.  15),  intituled  "  An  Act  to 
amend  the  Laws  relating  to  Labour  in  Factories,"  it  was  enacted,  That 
the  hours  of  work  of  children  and  young  persons  in  every  factory  should 
be  reckoned  from  the  time  when  any  child  or  young  person  should  first 
begin  to  work  in  the  morning  in  such  factory ;  and  by  the  same  act  it  was 
enacted,  That  no  female  above  the  age  of  eighteen  years  should  be  employed 
in  any  factory,  save  for  the  same  time  and  in  the  same  manner  as  young 
persons  might  be  employed  in  factories :  And  whereas  by  an  act  passed  in 
the  tenth  year  of  the  reign  of  her  present  Majesty  (c.  29),  intituled  "  An 
Act  to  limit  the  Hours  of  Labour  of  young  Persons  and  Females  in  Fac- 
tories," the  hours  of  labour  of  young  persons  and  females  in  factories  were 
further  restricted  as  therein  is  mentioned :  And  whereas  it  is  expedient  to 
amend  the  said  hereinbefore  recited  acts :  Be  it  therefore  enacted,  etc.,  That, 
save  as  hereinafter  mentioned,  so  much  of  the  said  acts  as  restricts  or  limits 
the  hours  of  the  employment  or  labour  of  young  persons,  and  of  females 
above  the  age  of  eighteen  years,  shall  be  repealed,  and  Atler  the  passing  of 
this  act  no  yoang  person,  and  no  female  above  the  age  of  eighteen  years, 
shall  be  employed  in  any  factory  before  six  of  the  clock  in  the  morning  or 
after  six  of  the  clock  in  the  evening  of  any  day  (save  to  recover  lost  time,  as 
hereinafter  provided),  and  no  young  person,  and  no  female  above  the  age, 
of  eighteen  years,  shall  be  employed  in  any  factory,  either  to  recover  lost 
time  or  for  any  other  purpose,  on  any  Saturday  after  two  of  the  clock  in  the 
afternoon.     {Repealing  10  Vict,  c,  29.     Modified  bj/  16  aiuJt  17  Vict.  c.  104.) 

II.  Provision  as  to  Notices  of  Times  of  Work  repealed, — That  so  much  of  the 
said  secondly  recited  act  {sec,  28)  as  requires  notice  in  the  form  given  in  the 
schedule  (C)  to  such  act  of  the  hours  of  work  of  all  young  persons,  and 
females  above  the  age  of  eighteen  years,  employed  in  the  factory,  to  be 
hung  or  fixed  up  in  any  factory,  and  so  much  of  the  same  act  {sec.  52)  as 
enacts  that  in  any  complaint  of  the  employment  of  any  person  in  a  factory 
otherwise  than  is  allowed  by  that  act  the  time  of  beginning  work  in  the 
morning  which  shall  be  stated  in  any  notice  fixed  up  in  the  factory,  signed 
by  the  occupier  or  his  agent,  shall  be  taken  to  be  the  time  when  all  persons 
in  the  factory,  except  children  beginning  to  work  in  the  afternoon,  began 
work  on  any  day  subsequent  to  the  date  of  such  notice,  so  long  as  the  same 
continued  fixed  up  in  the  factory,  shall  be  repealed. 

III.  Meal  Times, — And  whereas  by  the  said  secondly  recited  act  {sec, 
36),  it  was  enacted,  that  the  times  allowed  for  meal  times,  as  provided  by 
the  said  firstly  recited  act,  should  be  taken  between  the  hours  of  half-past 
seven  in  the  morning  and  half-past  seven  in  the  evening :  Be  it  enacted, 
that  the  times  allowed  for  such  meal  times  as  aforesaid  shall  be  taken 
between  the  hours  of  half-past  seven  in  the  morning  and  six  in  the  evening; 

2  B 
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and,  subject  to  such  alteration  as  aforesaid,  all  the  provisions  of  the  said 
firstly  and  secondly  recited  acts  concerning  meal  times  and  notice  of  meal 
times  shall  remain  applicable  to  all  young  persons,  and  to  all  females  above 
the  age  of  eighteen  years,  employed  in  any  factory. 

IV.  Recovering  Lost  Time, — And  whereas  by  the  said  secondly  recited 
act  {sec.  33),  it  was  enacted,  that  in  any  factory  in  which  any  part  of  the 
machinery  was  moved  by  the  power  of  water  the  time  which  should  have 
been  lost  by  stoppages  from  want  of  water,  or  from  too  much  water,  might 
be  recovered  within  six  months  next  after  the  stoppage,  between  the  hours 
specified  in  the  said  firstly  recited  act  as  those  within  which  time  lost  by 
drought  or  excess  of  water  might  be  recovered,  and  that  in  order  to  recover 
time  so  lost,  any  child  or  young  person  might  be  employed  one  hour  in  each 
day  more  than  the  time  to  which  the  ordinary  labour  of  children  and  young 
persons  respectively  was  restricted  by  law,  except  on  "  Saturday :"  Be  it 
enacted,  that  no  young  person,  and  no  female  above  the  age  of  eighteen 
years,  shall,  in  order  to  recover  time  so  lost  as  aforesaid,  be  employed  after 
seven  of  the  clock  in  the  evening  of  any  day  ;  and  the  times  before  six  of 
the  clock  in  the  morning  and  after  six  of  the  clock  in  the  evening  during 
which  any  such  young  person  or  female  is  so  employed  in  any  day  shall  not 
together  exceed  one  hour. 

V.  Rtcovering  Lost  Time. — And  whereas  by  the  said  secondly  recited  act 
{sec,  34),  it  was  enacted,  that  in  any  factory  in  which  any  part  of  the  ma- 
chinery was  moved  by  the  power  of  water,  when  the  stream  was  so  dimin- 
ished by  drought  or  swollen  by  flood  during  any  part  of  the  day  that  any 
part  of  the  manufacturing  machinery  driven  by  the  water-wheel  had  been 
stopped  by  reason  of  such  drought  or  flood,  the  young  persons  who  would 
have  been  employed  at  such  machinery  might  recover  such  lost  time  during 
the  night  next  following  the  said  day,  unless  the  said  day  were  StUurday; 
provided  that  no  such  young  person  should  be  employed  during  any  twenty- 
four  consecutive  hours  for  a  greater  number  of  hours  than  that  to  which  the 
ordinary  daily  labour  of  such  young  persons  in  factories  was  otherwise 
restricted  by  law,  and  that  no  young  person  so  employed  ^in  the  night 
should  work  more  than  €lvq  hours  without  an  entire  cessation  from  work  of 
at  least  thirty  minutes :  Be  it  enacted.  That  for  the  purposes  of  the  last- 
recited  enactment  the  word  ''  night"  shall  include  the  whole  period  between 
six  of  the  clock  in  the  evening  and  six  of  ihe  clock  in  the  morning;  and  no 
young  person,  and  no  female  above  the  age  of  eighteen  years,  shall  be  em- 
ployed to  recover  such  lost  time  as  last  aforesaid  during  any  twenty-four 
consecutive  hours  for  more  than  ten  hours  and  half  of  another  hour ;  and, 
save  as  hereinbefore  mentioned,  young  persons  and  females  may  be  employed 
to  recover  lost  time  according  to  the  provisions  of  the  said  secondly  recited 
act. 

VI.  Power  to  Employ  Young  Persons, — That  during  all  or  part  of  the 
period  between  the  30th  day  of  September  of  any  year,  and  the  1st  day  of 
April  of  the  following  year,  young  persons  and  females  above  the  age  of 
eighteen  years,  may  be  employed  except  on  Saturday,  between  the  hours  of 
seven  of  the  clock  of  the  morning,  and  seven  of  the  clock  of  the  evening, 
instead  of  the  hours  hereinbefore  limited,  under  the  following  regulations 
and  conditions  ;   (that  is  to  say),  notice  signed  by  the  occupier  of  anj 
factory,  or  his  agent,  of  the  intention  to  employ  young  persons  and  females 
under  this  provision,  specifying  the  period,  not  being  less  than  one  month, 
during  which  they  are  to  be  so  employed  in  such  factory,  shall  be  given  to 
one  of  the  inspectors  of  &ctories,  and  a  notice  to  the  like  effect,  in  such 
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form  as  shall  be  approved  by  such  inspector,  and  signed  bj  sach  occapier, 
or  bis  agent,  and  by  such  inspector,  shall  be  hung  or  fixed  up,  and  during 
the  period  specified  in  the  notice  shall  be  kept  fixed  up,  according  to  the 
directions  for  other  notices  in  the  said  secondly  recited  act,  in  such  factory ; 
and  during  the  period  specified  in  such  notice,  young  persons  and  females 
above  the  age  of  eighteen  years  may  be  employed  in  such  factory  after  six 
of  the  clock,  and  not  later  than  seven  of  the  clock  in  the  evening  of  any  day 
except  "Saturday ;"  and  during  the  period  specified  in  such  notice  (save  to 
recover  lost  time  as  herein  provided)  no  young  person,  and  no  female  above 
the  age  of  eighteen  years,  shall  be  employed  in  such  factory  before  seven 
of  the  clock  in  the  morning  of  any  day  except  "  Saturday  ;"  and  the  pro- 
visions hereinbefore  contained  shall,  as  to  every  day  except  **  Saturday ,** 
during  the  periods  specified  in  such  notice,  take  effect  as  if  seven  of  the 
clock  in  the  morning  and  seven  of  the  clock  in  the  evening  were  throughout 
substituted  for  six  of  the  clock  in  the  morning  and  six  of  the  clock  in  the 
evening  respectively. 

VII.  Repeal  of  Provision  in  7  and  8  Viet,  c.  15,  as  to  Children  employed  in 
Silk. — And  whereas  by  the  said  secondly  recited  act  {sec,  72)  it  was  en- 
acted, that  any  child  above  eleven  years  of  age,  employed  solely  in  the 
winding  and  throwing  of  raw  silk,  and  who  shall  have  obtained  the  surgical 
certificate  required  by  this  act  of  his  having  completed  his  eleventh  year, 
may  work,  without  any  proof  of  having  attended  a  school  for  any  time 
not  exceeding  ten  hours  on  any  working  day,  but  not  after  half-past  four 
of  the  clock  of  the  aflemoon  of  any  Saturday  :  And  whereas  it  is  expedient 
that  so  much  of  the  said  recited  act  should  be  repealed :  Be  it  therefore 
enacted  that  so  much,  of  the  said  act  as  is  hereinbefore  recited,  shall  be, 
and  the  same  is  hereby  repealed ;  and  in  lieu  thereof  it  shall  be  lawful  for 
any  child  employed  solely  in  the  winding  and  throwing  of  raw  silk,  who 
shall  have  obtained  the  surgical  certificate  required  by  the  said  secondly 
recited  act,  of  his  having  completed  his  eleventh  year,  to  be  employed  in  au 
respects  as  young  persons  may  be  employed  under  this  act. 

VIII.  Meal  Times, — That  every  young  person,  and  every  female  above 
the  age  of  eighteen  years,  who  shall  be  employed  in  any  factory,  or  shall  be 
allowed  to  remain  in  any  room  where  any  manufacturing  process  is  then 
carried  on  in  any  factory,  during  any  part  of  the  times  which  by  the  notice 
then  fixed^  up  in  such  factory  in  that  behalf  are  mentioned  as  the  times 
allowed  for  meals,  shall  be  deemed  to  be  employed  contrary  to  the  provisions 
of  the  said  recited  acts  as  amended  by  this  act.     (See  7  Vict,  c,  15,  s,  86.) 

IX.  Acts  to  be  construed  as  one  Act, — ^That  the  three  hereinbefore  recited 
acts  as  amended  by  this  act,  and  this  act,  shall  be  construed  together  as 
one  act,  and  in  all  respects  as  if  the  provisions  hereinbefore  contained  had 
been  contained  in  the  secondly  hereinbefore  recited  act :  Provided  never- 
theless that  nothing  herein  contained  shall  apply  to  any  offence  committed 
under  the  said  recited  acts  before  the  passing  of  this  act,  or  to  any  proceed- 
ings taken  under  any  of  the  said  acts  and  pending  at  the  time  of  the  passing 
of  this  act. 

The  factory  acts  are  farther  amended  by 
16  and  17  VICT.  Cap.  114. 

An  Act  further  to  regulate  the  Employment  of  Children  in  Factories 

(20th  August  1853). 

Whereas  by  an  act  passed  in  the  4th  year  of  King  William  the  Fourth, 
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intituled  "  An  Act  to  regulate  the  Labour  of  Children  and  young  Persons 
in  Mills  and  Factories  of  the  United  Kingdom,"  and  an  act  passed  in  the  7th 
year  of  her  Majesty,  intituled  "  An  Act  to  amend  the  Laws  relating  to 
Labour  in  Factories,"  and  an  act  passed  in  the  10th  year  of  her  present 
Majesty,  intituled  "  An  Act  to  limit  the  Hours  of  Labour  of  young  Persons 
and  Females  in  Factories,"  and  an  act  passed  in  the  13th  and  14th  years  of 
her  Majesty,  intituled  "  An  Act  to  amend  the  Acts  relating  to  Labour  in 
Factories,"  the  labour  of  children,  young  persons,  and  females  in  factories 
has  been  regulated,  and  by  the  said  last-recited  act  no  young  person,  and  no 
female  above  the  age  of  eighteen  years,  can  be  employed  in  any  factory 
before  six  of  the  clock  of  the  morning  or  after  six  of  the  clock  of  the  even- 
ing, save  as  therein  otherwise  provided  :  And  whereas  it  is  expedient  thai 
children  should  not  be  employed  in  factories  at  times  during  which  young 
persons  and-  women  may  not  now  by  law  be  employed  therein :  Be  it 
enacted,  etc. — 

I.  Hours  for  Children, — ^After  the  commencement  of  this  act  no  child  shall 
be  employed  in  any  factory  before  six  of  the  clock  in  the  morning  or  after 
six  of  the  clock  in  the  evening  of  any  day  (save  to  recover  lost  time,  as 
hereinafter  provided),  and  no  child  shall  be  employed  in  any  factory  either 
to  recover  lost  time  or  for  any  other  purpose  on  any  Saturday  after  two  of 
the  clock  in  the  afternoon. 

II.  Exceptiom. — Provided  always,  that  during  all  or  part  of  the  period 
between  the  30th  day  of  September  of  any  year  and  the  Ist  day  of  April  of 
the  following  year  children  may  be  employed  in  any  factory,  except  on  Satur- 
day, after  six  until  seven  of  the  clock  of  the  evening,  under  the  following 
regulations  and  conditions ;  (that  is  to  say),  notice  signed  by  the  occupier  of 
any  factory  or  his  agent  of  the  intention  to  employ  children  under  this  provision, 
specifying  the  period,  not  being  less  than  one  month,  during  which  they  are  to 
be  so  employed  in  such  factory,  shall  be  given  to  one  of  the  inspectors  of  fac- 
tories ;  and  a  notice  to  the  like  effect,  in  such  form  as  shall  be  approved  by 
such  inspector,  and  signed  by  such  occupier  or  his  agent  and  by  such  in- 
spector, shall  be  hung  or  fixed  up,  according  to  the  directions  for  other 
notices  in  the  said  secondly  recited  act,  in  such  factory,  and  during  the 
period  specified  in  such  notice  children  may  be  employed  in  such  ^tory 

.  after  six  of  the  clock  and  not  later  than  seven  of  the  clock  of  any  day  except 
Saturday,  and  during  the  period  specified  in  such  notice  (save  to  recover 
lost  time,  as  herein  provided),  no  child  shall  be  employed  in  such  factory 
before  seven  of  the  clock  in  the  morning  of  any  day  except  Saturday. 

III.  Lost  Time. — And  whereas  by  the  said  act  of  the  7th  and  8th  years  of 
her  Majesty,  it  was  enacted,  that  in  any  factory  in  which  any  part  of  the 
machinery  was  moved  by  the  power  of  water  the  time  which  should 
have  been  lost  by  stoppages  fi-om  want  of  water  or  from  too  much  water 
might  be  recovered  within  six  months  next  after  the  stoppage  between  the 
hours  specified  in  the  said  firstly  recited  act  as  those  within  which  time  lost 
by  drought  or  excess  of  water  might  be  recovered,  and  that  in  order  to  re- 
cover time  so  lost  any  child  or  young  person  might  be  employed  one  hour  in 
each  day  more  than  the  time  to  which  the  ordinary  daily  labour  of  children 
and  young  persons  respectively  was  restricted  by  law,  except  on  Saturday  : 
Be  it  therefore  enacted,  that  no  child  shall,  in  order  to  recover  time  so  lost 
as  aforesaid,  be  employed  after  seven  of  the  clock  in  the  evening  of  any  day ; 
and  the  times  before  six  of  the  clock  in  the  morning  and  after  six  of  the 
clock  in  the  evening  during  which  any  such  child  is  so  employed  in  any  day 
shall  not  together  exceed  one  hour. 
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IV.  No  Extension  of  Hours, — Nothing  in  this  act  shall  be  construed  to 
authorize  the  employment  of  any  children  in  any  factory  for  any  longer  time 
in  any  day  than  is  now  authorized  under  the  said  recited  acts,  or  to  interfere 
with  or  affect  the  provisions  of  the  said  acts  as  to  meal  times  or  holidays,  or 
any  other  provisions  whatsoever  of  the  said  acts,  save  so  far  as  the  same 
authorize  the  employment  of  children  between  any  other  hours  of  the  day 
tlian  are  limited  by  this  act. 

y.  The  hereinbefore  recited  acts,  as  amended  by  this  act,  and  this  act, 
shall  be  construed  together  as  one  act. 

VL  This  act  shall  commence  and  take  effect  on  the  1st  day  of  September 
1853. 

PRINT-WORKS. 

The  Act  8  and  9  Vict.  c.  29,  to  regulate  labour  in  wrinUworki,  being  of  less 
general  application  than  the  Factory  Acts,  and  being  almost  similar,  mutatis  mti- 
tandia,  is  here  given  greatly  abridged. 

<^  Act  to  regulate  the  labour  of  children,  young  persons,  and  women  in  print- 
works, 30th  June  1845,"  (came  into  operation  on  Ist  January  1846.) 

Sec.  1.  Interpretation  Clause — **  Print-work,*'  is  declared  to  mean  any  building, 
etc.,  within  which  any  person  is  employed  to  print  figiu*es,  patterns,  or  designs,  by 
means  of  blocks  or  cyhnders  or  by  means  of  any  other  tool,  etc.,  upon  any  woven 
fabric  of  cotton,  wool,  hair,  fiir,  silk,  flax,  hemp,  or  jute,  either  separately  or  mixed 
with  other  material,  or  upon  any  felted  fabric  of  wool  or  fur,  eitner  separately  or 
mixed  with  other  material ;  or  upon  any  cotton,  linen,  woollen,  worsted,  or  silken 
yam ;  and  the  words  " incidental  printing  process"  shall  mean  any  process  of  pre- 
paring, dyeing,  bleaching,  cleaning,  calendering,  dressing,  or  finishing,  incident  or 
necessary  to  the  completion  of  the  chief  process  of  printing  figures,  patterns,  or 
designs,  upon  any  of  the  aforesaid  materials,  and  earned  on  within  buildings,  etc, 
on  portions  of  ground  lying  adjacent  to  each  other,  or  forming  a  part  of  the  estab- 
lishment where  the  chief  process  of  printing  as  aforesaid  is  carried  on.  •*  C%iW," 
shall  mean  a  child  under  the  age  of  thirteen.  **Youn^  person"  shall  mean  a 
person  above  the  age  of  thirteen,  and  under  the  age  of  sixteen.  Any  person  who 
shall  work  in  a  print-work,  whether  for  wages  or  not,  or  as  a  learner  or  otherwise, 
either  in  printing  or  in  any  incidental  printing  process,  or  in  cleaning  any  part  of 
the  print- work,  or  any  block,  etc.,  used  therein,  or  in  any  other  kind  of  work  what- 
soever, shall  be  deemed  to  be  employed.  The  word  "  day"  shall  mean  from  six 
o'clock  in  the  morning  until  ten  o'clock  in  the  evening  of  the  same  day ;  and  **  night" 
shall  mean  from  ten  o'clock  in  the  evening  of  any  one  day  until  six  o'clock  of  the 
next  following  morning.  Dwelling-houses  are  excepted  from  the  act,  as  also 
mechanics,  artizans,  or  labourers  working  only  in  making  or  repairing  machinery, 
or  any  part  of  the  print- work.  The  other  words  nearly  the  same  as  in  the  inter- 
pretation clause  73  of  7  Vict.  c.  16,  s.  73. 

Sees.  3,  4,  and  5.  The  inspectors  and  suVinspectors  imder  the  Factory  Acts  are 
declared  to  be  inspectors  and  sub-inspectors  under  this  act.  Their  powers  are 
defined,  and  they  are  required  to  report  to  the  secretary  of  state  at  least  twice 
every  year. 

Sec.  6.  Owners  of  print-works  to  send  notice  to  the  office  of  Factory  Inspectors, 
London,  within  one  month  after  beginning  business.  (Same  as  sec.  7  of  7  Vict.  c. 
15,  ante.) 

Sec.  7.  The  certifying  surgeons  appointed  for  the  Factory  Acts  are  to  be  the 
surgeons  under  this  act. 

Sees.  8  to  16  inclusive  are  the  same  in  substance  with  sees.  9  to  17  inclusive  of 
Act  7  Vict.  c.  16,  ante  as  to  surgical  certificates. 

Sees.  17  and  18  are  the  same  as  sees.  63  and  54  of  the  Act  7  Vict.  c.  10,  as  to 
proof  of  age. 

Sees.  19  and  20.  No  child  under  the  age  of  eight  shall  be  employed  in  a  print- 
work,  and  no  child  shall  be  employed  without  a  surgeon's  certificate  that  such  child 
has  the  ordinary  strength  and  appearance  of  a  child  eight  years  of  age. 
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Sec.  21.  No  young  person  shall  be  employed  without  a  surgeon's  certificate  that 
such  young  person  has  the  ordinary  strength  and  appearance  of  a  young  person  of 
at  least  thirteen  years  of  age. 

Sec.  22.  No  child  or  female  shall  be  employed  during  the  night. 

Sec.  23.  Children  shall  attend  school  for  at  least  thirtt/  days  exclusive  of  Sundays, 
between  first  January  and  thirtieth  June,  and  thirty  days  during  the  next  half-year, 
such  attendance  being  after  eight  o'clock  in  the  morning  and  before  six  o'clock  iu 
the  evening ;  and  such  attendance  shall  not  be  less  than  160  hours  during  each 
half-year,  and  any  attendance  above  five  hours  on  any  one  day  shall  not  be  reoconed. 
(This  clause  is  somewhat  different  from  the  38th  section  in  the  Factory  Act,  7  Vict, 
c.  16.) 

Note. — There  was  an  error  in  this  section  as  to  the  number  of  days'  attendance 
at  school,  which  is  corrected  by  9  Vict.  c.  18  (1846.) 

Sees.  24,  26,  and  26.  Provision  is  made  for  a  re^ster  of  school  attendance,  and 
for  certificates,  which  last  the  inspectors  may  nullify,  subject  to  an  appeal  to  the 
secretary  of  state. 

Sec.  27.  Registers  are  to  be  kept  in  every  print-work  according  to  the  direc- 
tions iu  schedule  (B),  same  as  sec.  27  of  7  Vict.  c.  16. 

Sec.  28.  The  time  is  to  be  regulated  by  public  dock  approved  of  by  the  in- 
spector. 

Sec.  29.  An  abstract  of  the  act  and  certain  notices  are  to  be  hung  up  in  such 
places  as  the  inspector  may  direct.  (Same  as  sec.  28  of  7  Vict.  c.  16,  as  amended 
by  sec.  1  of  13  and  14  Vict.  c.  64.) 

Sec.  30.  The  occupier  of  the  print-work  is  declared  liable,  in  the  first  iTnyt%"<s^ 
for  offences  against  the  act.     (Same  as  sec.  41,  7  Vict.  c.  16.) 

Sec.  31.  Complaints  for  offences  must  be  made  within  two  months,  but  six  months 
for  employing  a  child  without  a  school  certificate,  and  twelve  months  for  complaints 
for  offences  punishable  at  discretion  by  fine  or  imprisonment. 

Sees.  32  to  38  inclusive  are  the  same  as  sees.  46  to  61  inclusive,  in  the  Factory 
Act,  7  Vict.  c.  16. 

Sec.  39.  The  penalty  for  illegally  employing  young  persons^  children  and  women, 
not  less  than  twenty  shillings,  nor  more  than  tm'ee  pounds,  and  not  less  than  forty 
shillings  or  more  than  five  pounds,  for  illegal  employment  during  the  night. 

Note. — The  words  "young  persons"  were  inserted  in  this  section  by  tnigfAlr^^ 
and  the  error  was  corrected  by  9  Vict,  c  18. 

Sec.  40.  The  penalty  for  conniving  at  such  employment  is  not  less  than  five 
shillings  nor  more  than  twenty  shillings. 

Sees.  41  to  44  inclusive,  are  the  same  as  61  to  67  indimve,  7  Vict.  c.  15,  imposing 
penalties  for  offences. 

Sec.  46.  Non-compliance  with  the  directions  contained  in  any  schedule  annexed  to 
the  act  is  declared  an  offence  against  the  act. 

Sec.  46  is  the  same  as  sec.  66  of  7  Vict.  c.  16,  as  to  second  and  subsequent 
offences. 

Sec.  47.  No  person  to  be  liable  to  a  larger  amount  of  penalties  for  any  repetition 
from  day  to  day  of  the  same  kind  of  offence,  than  the  highest  penalty  appointed  for 
such  offence,  unless  such  repetition  shall  have  been  after  complaint  for  previous 
offence,  but  the  offence  of  employing  two  or  more  children  or  women,  contrary  to 
law,  shall  be  considered  a  repetition  of  the  same  kind  of  offence. 

Sees.  48  to  63  indusive,  same  as  66  to  71  inclusive  of  the  7th  Vict.  c.  15,  as  to 
application  of  penalties,  proving  convictions,  filing  convictions,  appeals ;  and  who  are 
to  act  as  justices,— occupiers  of  a  print-work  being  substituted,  as  in  other  places^ 
iorfcutory. 

The  act  has  annexed, — schedule  (A)  surgical  and  school  certificates ;  (B)  registers 
for  children  and  young  persons ;  (C)  notice  to  be  fixed  up  in  print-work ;  ^D)  form 
of  summons  and  conviction.  These  are  nearly  the  same  as  annexed  to  Uie  Act  7 
Vict.  c.  16 ;  but  only  the  first  notice  under  schedule  (C^  is  required. 

According  to  offiaal  returns,  there  were  in  Great  Britain,  m  1850,  of  all  kinds  of 
factories  4330,  containing  26,638,716  spindles,  and  298,016  power-loomB.     The 
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moring  force  emploYed  was  107)113  horse-power  in  steam,  and  26,104  horse-power 
in  water.    The  total  number  of  children  under  thirteen  years  of  age  employed  m  the 
factories  who  attended  school  was  19,400  boys,  and  15,722  girls.     The  total  numbcnr 
of  males  employed  between  thirteen  and  eighteen  was  67,894 ;  that  of  females  aboye 
thirteen  was  329,577  ;  and  that  of  males  above  eighteen  was  157,866.     The  total 
number  of  persons  of  both  sexes  employed  in  factories  was  590,459. 
Seg  Bleach/ields — Criminal  Procedure — Mcister  and  Servant, 
FACTUM  PR^STANDUM— an  obligation  to  perform  a  fact.    By  the  dvfl 
law,  where  the  party  refused  performance,  the  obligation  resolved  into  a  claim  of 
damages.     Nemo  cogi  potest  pragciae  ad  factum.  Bed  in  id  tantum  quod  interest.   By 
our  law  it  appears  generally  neld  that  where,  within  the  power  of  the  paily,  ex,  gr, 
to  subscribe  a  deed  or  deliver  a  document,  specific  performance  may  be  compelled. 
Where  the  performance  has  become  impossible,  such  as  where  the  thing  to  be  'de- 
livered has  perished,  or  the  act  cannot  now  be  done,  damages  are  substituted  for 
performance.    Locum  faeti  imprasstabilia  subit  damnum  et  interesse.  Joint  obligants 
to  perform  a  fact  are  liable  jointly  and  severally.    But  where  damages  are  substi- 
tuted, they  are  then  bound  each  only  for  his  share,  unless  otherwise  expressed.  De- 
crees to  perform  are  enforced  by  imprisonment,  not  by  poinding.   But  imprisonment 
on  summary  warrant  is  incompetent,  15th  May  1810,  Murray ;  20th  June  1823, 
Haig.    See  Cases  in  Criminal  Prosecution^    If  the  fact  be  within  the  power  of  the 
party,  he  is  neither  entitled  to  the  privilege  of  the  sanctuary,  the  benefit  of  aliment| 
nor  of  cessio,  as  he  may  be  said  to  hold  the  keys  of  the  prison  in  his  own  hands ;  Ersk. 
B.  3,  T.  3,  S.  62.     See  Act  of  Grace— Cessio, 

FACULTT,  or  power  to  do  a  thing,  which,  as  it  may  be  exercised  at  any  time,  ia 
not  cut  off  by  the  long  negative  prescription  of  forty  years.  Faculties  may  be  ad- 
judged firom  a  party  by  his  creditors,  ex,  gr,  the  heir^s  right  to  reduce  a  deed  on  the 
^ound  of  deathbed,  or  of  minority  and  lesion.  A  faculty  to  burden  is  often  reserved 
m  conveyances  of  heritable  rights.  It  may  be  personal  so  as  only  to  burden  the  dis- 
ponee,  or  real  so  as  to  burden  the  property—  a  distinction  which  must  be  kept  in 
view ;  Ersk.  B.  2,  T.  3,  S.  49.    Bell  on  Completing  Titles,  p.  93. 

FAIRS  AND  MARKETS  are  crown  rights,  requiring  royal  grants  or  prescriptive 
usage.  The  dues  are  either  fixed  by  act  of  parliament,  or  ancient  and  uniform  usa^ 
Fairs  are  prohibited  in  England  on  Sabbaths  by  13  and  14  Vict.  c.  23 ;  and  all  fairs 
and  markets  there  are  rtgulated  by  10  and  11  Vict.  c.  14,  s.  14.  See  Burghr-^ 
Forestalling, 

FALLOW — if  left  by  an  outgomg  tenant  without  stipulation  in  the  lease  obliging 
him  to  do  so,  or  under  fixed  custom  of  the  district,  it  has  been  said  that  he  has  a 
claim  for  its  value  against  the  landlord  or  incoming  tenant ;  Hunter,  p.  769  ;  BelTs 
Prine.  s.  1263;  1  Bell's  Leases,  341. 

Note, — The  law  on  this  point  has  been  considered  as  fixed  by  the  case,  3d  De* 
cember  1 822,  Purves.  The  report  of  the  case  in  Shaw  will  be  found  ver} 
brief.  It  appears  from  the  session  papers  to  have  been  a  very  special  case. 
The  outgoing  tenant  had  right  to  a  white  crop  in  the  last  year  of  the  lease, 
contrary  to  the  rules  of  ^ood  husbandry,  and  refrained  from  taking  such  crop^ 
but  had  left  the  ground  m  fallow,  at  the  request  of  the  incoming  tenant,  on 
condition  of  being  paid  for  its  value.  The  agricultural  referees  held  the 
claim  good  under  the  special  circumstances.  If  a  tenant  be  bound  by  his 
lease  to  leave  a  certain  portion  of  fallow  ground,  without  mention  of  compen- 
sation, or  has  got  as  much  at  his  entry  without  payment,  or  leaves  what  he  was 
not  reqtured  to  do,  there  appear  no  grounds  for  his  claim.  The  claims  of  the 
tenants  must  be  regulated  by  their  respective  leases,  wherever  such  exist. 
'*  Practice  cannot  be  used  to  introduce  into  an  agreement  by  implication  what 
is  not  contained  in  it;"  per  Lord  Justice-Clerk ;  22d  Jan.  1847,  Gillon. 

FALSA  DEMONSTRATIO — an  erroneous  description  of  a  subject  or  person 
in  a  deed. 

FALSEHOOD  is  occasioning  loss  and  injury  to  another  by  false  statements  and 
pretences.  It  generally  forms  the  crime  of  ^*  Falsehood,  Fraud,  and  Wilful  Innxm- 
tion,**  The  mere  obtaining  of  eoods  on  promise  of  payment,  though  not  fiilnlled, 
and  far  from  being  made  in  good  faith,  does  not  amount  to  a  criminal  offence.    Per- 
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jury  is  the  chief  form  of  falsehood.  By  an  English  act  the  false  personification  of  a 
soldier  or  seaman  is  felony,  punishable  by  transportation  or  imprisonment ;  6  Geo. 
IV.  c.  107.  And  the  like  punishment  is  inflicted  on  personification  of  shareholders 
to  draw  dividends ;  11  Geo.  IV.  and  1  Will.  IV.  c.  66 ;  1  Hume,  137.  See  Embtz- 
zlem  en  t — Forgery — Fraud. 

FALSE  IMPRISONMENT.     See  Wrongous  Imprisonment. 

FALSE  KEYS.     Entry  thereby  is  housebreaking;  1  Hume,  98. 

FALSE  SWEARING  or  PERJURY.  Under  the  Sequestration  Act  a  party 
swearing  falsely  in  the  character  of  a  creditor,  in  addition  to  the  ordinary  punish- 
ment, forfeits  any  dividend  he  might  have  otherwise  drawn  from  the  estate  ;  and  the 
bankrupt  swearing  falsely  is  guilty  of  fraudulent  bankruptcy ;  2  and  3  Vict.  c.  41, 
s.  137  (1839.)     See  Bankrupt— Oaths— Perjury . 

FALSE  WEIGHTS.     See  Weighu  and  Measures, 

FAMA  CLAMOSA — an  ecclesiastical  term,  denoting  a  prevailing  report  of  im- 
morality.    Hill's  Practice,  p.  49. 

FANG — booty  or  stolen  goods.  A  thief  taken  with  the  fang  ("  in  hand  having  or 
on  back  bearing  ")  was  punished  with  death  on  sentence  of  the  sheriff  or  baron  ;  Baron 
Hume  states  the  case  of  a  woman,  in  1697,  caught  with  two  webs  which  she  had 
stolen,  and  who  was  immediately  drowned  in  the  Loch  of  Spynie,  under  the  sentence 
of  the  bailie  of  the  barony  of  Gardenstone ;  2  Hume,  64. 

FARANDM  AN — a  stranger  or  pilgrim ;  Skene, 

FARM  SERVANTS.     Their  wages  are  privileged.     See  Master  and  Servant. 

FATHER.     See  Bastard— Parent  and  Child. 

FATUOUS  or  IDIOTS  are  those  who,  from  a  complete  defect  in  judgment, 
are  incapable  of  managing  their  affairs.  They  are  dealt  with  as  perpetual  pupils, 
and  placed  under  tutors  or  other  guardians;  Ersk.  B.  1,  T.  7>  S.  48.  See 
Curatory. 

FAULT.     See  Culpa— Sale— Warrandice. 

FEAL  AND  DIVOT ;  a  rural  servitude  giving  the  right  to  the  proprietor  or  pos- 
sessors of  the  dominant  over  the  servient  tenement  or  sulyect,  of  cutting  turf  for 
fences  or  thatch.  The  right  of  feal  gives  the  privilege  of  taking  peat  for  ordinary 
consumption,  but  not  for  extraordinary  and  new  purposes,  such  as  for  factories  or  to 
sell ;  and  whilst  the  feuar  exercises  the  full  privilege  himself,  he  cannot  communicate 
the  privilege  to  tenants  and  sub  feuars:  14th  May  1829,  ^arstairs.  Pasturage  does 
not  include  these  rights ;  20th  Dec.  1836,  Cunningham.  Per  Lord  Corehouse — "  A 
servitude  of  pasturage  is  a  limited  right  well  known  in  the  law  of  Scotland.  The 
proprietor  of  the  dominant  tenement  is  entitled  to  feed  his  cattle  on  the  servient 
tt»nement.  But  if  he  keep  no  cattle  on  the  dominant  tenement,  or  not  enough  to 
consume  the  pasture,  the  owner  of  the  servient  tenement  is  entitled  to  use  the  whole 
grass  or  the  surplus."  These  rights  are  obtained  by  express  grant  or  prescriptive 
\ise  and  possession  ;  Ersk.  B.  2,  T.  9,  S.  31.     See  Servihide. 

FEALTY,  aUegiance,  in  English  law  an  oath  taken  on  admittance  of  a  tenant  to 
lands. 

FEE  describes  the  right  of  property  in  distinction  from  that  of  liferent.  The  term 
is  sometimes  used  to  denote  the  property  itself  held  in  fee.  The  liar  cannot  interfere 
V  ith  the  possession  of  the  liferenter,  except  to  prevent  waste ;  and  he  may  work  the 
minerals,  which  are  excepted  from  a  mere  liferent,  but  in  doing  so  he  must  not  un- 
necessarily injure  the  possession  of  the  liferenter.  He  may  thin  the  timber,  but  not 
cut  ornamental  trees;  Ersk.  B.  2,  T.  9,  S.  59;  24th  Jan.  1823, Dickson ;  27th  June 
1851,  Hume.  The  liferenter  has  the  right  of  voting  under  the  Reform  Act,  2  and  3 
Will.  IV.  c.  65,  ss.  7  and  8.     See  Liferent. 

FEES.     See  Clerk — E.rpenses. 

FEE-SIMPLE,  in  England,  denotes  lands  to  be  held  by  the  proprietor  and  his 
heirs  for  ever.  In  Scotland,  it  is  used  to  describe  property  held  absolutely,  distin- 
guished from  property  held  under  the  fetters  of  entail. 

FELO-DE-SE,  one  who  commits  suicide  in  his  sane  mind ;  1  Hume,  300. 

FELONY  is  a  term  now  more  applicable  to  English  criminal  law  than  to  that  of 

Scotland.     It  applies  to  those  offences  which  were,  or  are  still,  punished  capitally — 

felonies  are  distinguished  from  misdemeanours.     Justices  may  apprehend  persons  ac- 

C'.ised  of  felonies  and  take  the  preliminary  proceedings,  but  have  no  jurisdiction  to 
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try  such  cases.  Justices  were  found  not  competent  to  try  a  charge  of  subornation 
of  perjury ;  M*Laurin's  Criminal  Cases,  No.  22 ;  2  Hume,  239. 

FEME  COVERT,  a  married  woman  in  English  law. 

FENCES.  Landlords  are  bound  at  common  law  to  give  an  incoming  tenant  the 
fences  in  ^ood  repair,  and  the  tenant  is  bound  to  keep  and  leave  them  in  the  like 
state.  If  the  tenant  voluntarily  erects  new  fences,  which  he  can  remove,  he  cannot 
claim  for  their  value,  but  must  remove  them  or  leave  them  in  repair ;  but  if  not 
entitled  to  remove  them,  neither  is  he  bound  to  repair  them  ;  see  11th  July  1810, 
Grant ;  Hume's  Cases,  8o5  ;  8th  Feb.  1822,  Thomson.  The  landlord  is  not  entitled 
to  erect  new  fences  not  covenanted  for,  and  thus  increase  the  tenant's  obligation  to 
repair.  But  march-fences  may  be  erected  under  the  Statutes  1661,  c.  41,  and  1686, 
c.  39,  and  these  the  tenant  is  bound  to  repair;  23d  Nov.  1813,  Dudgeon.  See 
Hunter,  252,  297,  681.     See  Landlord  and  Tenant, 

FEOFMENT,  in  English  law,  a  gift  of  heritage  in  fee  with  livery  and  sasine. 

FERIAT  DAYS,  from  the  Roman  ferice,  are  dies  non,  when  no  l^al  proceedings 
can  be  taken.     Ferial  days,  in  English  law,  are  working  days. 

FERRIES  are  crown  rights,  and  are  granted  by  royal  charter,  which  lays  the 
grantee  under  the  obligation  to  maintain  sufficient  Doat«,  and  for  which  he  has  right 
to  levy  rates  fixed  by  the  grant,  or  by  the  justices  of  the  peace,  but  not  at  his  own 
hand  ;  16th  May  1828,  Christie.  Heritors  may  keep  boats  for  private,  but  not  for 
public  use,  so  as  not  to  interfere  with  public  ferries ;  16th  June  181 S,  Martin  ;  Ersk. 
B.  2,  T.  6,  S.  17.  Justices  of  the  peace  have  a  statutory  right  to  regulate  the  rates 
at  ferries  ;  18th  June  1830,  Martm.  See  1669,  c.  16 ;  1  Qeo.  I.  c.  30  ;  8  and  9 
Vict.  c.  41  (1846.) 

FEUDAL  SYSTEM  is  that  on  which  the  tenure  of  land  in  Scotland  is  founded. 
The  system  is  thought  to  have  had  its  origin  with  the  Lombards  about  668.  The 
feudal  usages  were  compiled  in  1170  under  direction  of  the  Emperor  Frederick 
( Barbarossa),  and  the  compilation  was  termed  Consuetudines  Feudorum,  It  is  un- 
certain when  introduced  into  Scotland,  but  thought  to  have  been  before  the  tenth 
century,  and  constituted  the  relation  of  superior  and  vassal.  The  connection  was 
orijrinally  formed  by  feu-charter,  and  now  more  frequently  by  feu-contract.  The 
reddendo  or  return  was  formerly  either  in  certain  quantities  of  grain,  or  other  agri- 
cultural produce.  But  now,  more  generally,  it  is  a  fixed  money  payment.  Where 
there  is  an  alternative  return,  the  vassal  has  the  election  of  either,  unless  otherwise 
stipulated.  See  Introduction  to  Robertson's  Charles  V.  for  the  history  of  the 
feudal  system — and  Bell  "  on  Completing  Titles"  for  its  practical  application.  See 
Charter. 

FIARS  are  the  annual  average  prices  of  grain  in  each  county,  so  as  to  regulate 
crown  duties,  ministers'  stipends,  and  the  rents  of  agricultiural  subjects  where  so 
stipulated  by  the  leases.  By  some  the  word  is  said  to  have  its  origin  in  payments 
made  by  thenar*  or  proprietors  holding  their  property  in  feu  or  fee.  Dr  Jamieson 
reckons  it  to  be  of  Gothic  origin,  and  originally  to  have  been  applicable  to  cattle  and 
thereafter  extended  to  all  kinds  of  wealth.  By  others  it  has  been  ascribed  to  the 
word  forum  or  market,  and  by  Mr  Paterson  to  the  old  French  word  feur,  which  is 
said  to  mean  ^^ proportion"  or  ** average"  the  plural  of  which  ^^feurs  means  ** vU- 
lage  charges"  Originally  fiars  in  Scotland  were  struck  annually  in  Exchequer  to 
ascertain  the  value  of  the  victual  rents  payable  to  the  crown,  and  subsequently  for 
that  purpose  was  transferred  to  the  sheriffs.  The  oldest  statute  which  mentions  the 
practice  is  1684,  c.  22,  relative  to  stipends.  Fiars  were  also  in  use  to  be  struck  in 
the  commissary  courts  from  the  time  of  the  reformation,  for  regulating  rents  pay- 
able to  the  church  and  stipends  to  the  clergy  ;  2  Council  on  Tythes,  431.  By  the 
Act  48  Geo.  III.  c.  138,  "all  stipends  are  ordained  to  be  verified  in  gram  or 
victual  converted  into  money,  according  to  the  highest  fiars  of  the  county  fixed  by 
the  sheriff"."  The  form  of  procedure  is  regulated  by  the  Act  of  Sederunt,  2l8t  Dec. 
1723  (renewed  29th  Feb.  1728.)  As  this  act  is  of  importance  to  heritors  generally, 
it  is  here  given  at  length. 
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Act  of  Sederunt,  declaring  and  appointing  the  manner  of  Striking 

the  Sheriff  Fiars. 

21s«  December  1723. 

The  Lords  of  Council  and  Session  considering,  that  the  use  of  the  sheriff 
fiars  is  to  liquidate  the  price  of  victual  in  divers  processes  that  come  before 
them,  and  the  subordinate  judicatories,  and  that  there  is  a  general  complaint 
that^  the  said  fiars  are  struck  and  given  out  by  the  sheriff,  without  due  care 
and  inquiry  into  the  current  and  just  prices ;  and  that  when  some  sheriff 
proceed  in  striking  the  fiars  by  way  of  inquest,  yet  they  get  not  sufiicient 
evidence  to  the  jury,  and  that  other  sheriffs  proceed  arbitrarily,  and  without 
any  inquest,  and  that  some  of  them  entirely  neglect  to  strike  fiars,  which 
creates  great  uncertainty,  and  much  delay  and  expense  in  the  administration 
of  justice ;  therefore  the  said  Lords  do  hereby  appoint  and  require  the 
sheriffs  of  Scotland,  and  their  deputes,  yearly,  betwixt  the  fourth  and 
twentieth  of  February,^  to  summon  before  them  a  competent  number  of  per- 
sons living  within  the  sheriffdom,  who  have  knowledge  and  experience  of 
the  prices  and  trade  of  victual  in  these  bounds,  and  from  them  to  choose 
fifteen  men,  whereof  not  fewer  than  eight  shall  be  heritors,  to  pass  upon  the 
inquest,  and  return  their  verdict  on  the  evidence  underwritten,  or  their  own 
proper  knowledge,  concerning  the  fiars  of  the  preceding  crops  of  every  kind 
of  victual  of  the  product  of  that  sheriffdom  ;  and  the  said  sheriffs  and  their 
deputes  shall,  to  the  same  time  and  place  unto  which  the  jury  is  called,  also 
summon  the  properest  witnesses,  and  adduce  them  and  all  other  good  evi- 
dence before  the  said  jury,  concerning  the  price  at  which  the  several  sorts  of 
victual  have  been  bought  and  sold,  especially  since  the  first  of  November 
immediately  preceding,  until  that  day ;  and  also  concerning  all  other  good 
grounds  or  arguments,  from  whence  it  may  rationally  be  concluded,  by  men 
of  skill  and  experience,  what  ought  to  be  established  as  the  just  fiar  prices 
for  the  said  crop ;  and  any  persons  then  present  may,  in  open  court,  and  no 
otherwise,  and  observing  due  order  and  respect,  offer  information  to  the  jury 
concerning  the  premises,  and  concerning  the  evidence  adduced,  or  that  might 
be  adduced  before  them  ;  and  if  it  appear  to  the  sheriff  or  his  deputes,  or  to 
the  jury,  that  the  adducing  of  proper  evidence  has  been  any  way  disappoint- 
ed, or  that  the  evidence  adduced  is  defective,  the  said  sheriff  or  his  deputes 
shall  adjourn  the  jury,  till  a  certain  and  proper  day,  that  sufficient  evidence 
may  then  be  laid  before  them  ;  and  the  jury  being  duly  sworn  before  the 
evidence  be  entered  upon,  when  the  same  is  concluded,  the  said  jury  shall 
be  and  remain  enclosed  till  they  have  finished  their  verdict,  which  they  shall 
return  signed  by  their  chancellor  and  clerk,  to  the  sheriff  or  his  deputes,  at 
the  time  and  place  fixed  for  that  purpose  by  the  said  sheriff  or  his  deputes, 
when  the  said  jury  was  enclosed  :  And  the  said  sheriff  or  his  deputes  shall, 
on  or  before  the  first  day  of  March,^  pronpunce  and  give  forth  sentence  ac- 
cording to  the  said  verdict,  determining  and  fixing  the  fiar  prices  for  the  crop 
preceding,  of  each  kind  of  victual  of  the  product  of  that  sheriffdom.'  And 
farther,  in  such  shires  where  the  use  and  custom  has  been,  or  where  it  may 
now  be  found  needful  and  convenient  to  strike  different  fiars,  according  to 
the  different  qualities  of  the  several  sorts  of  victual,  the  said  use,  which  ex- 
perience has  shown  to  be  good  and  profitable,  shall  be  continued  or  intro- 

^  These  dates  being  according  to  the  old  style  of  reckoning  of  time  admits  of  a  proianga- 
tXon  of  the  period  which  is  generally  taken.  In  Orkney  and  Zetland  the  period  is  fixed  be- 
tween 10th  and  20th  May,  and  five  instead  of  eight  heritors  are  declared  sufficient  to  be  on  the 
jury— Act  of  Sederunt,  14th  Nov.  1816. 

>  The  fiars  roust  be  struck  by  imperial  weights  and  measures ;  5  and  6  Will.  IV.  c  63.  See 
Weightt  and  Measures, 
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daoed  bj  the  several  sheriffs  respectively ;  and  the  said  different  fiars  shall 
be  fixed  and  determined  as  the  other  fiars,  in  manner  above  appointed.  All 
which  fiars,  the  said  sheriff  or  his  deputes  shall  forthwith  record  in  their 
books,  and  their  clerks  shall  give  extracts  thereof  to  anj  person  who  asks 
the  same,  and  -that  for  payment  of  seven  shillings  Scots  money,  and  no  more, 
for  the  fiars  of  one  year.  And  the  said  Lords  of  Council  and  Session,  that 
the  administration  of  justice  in  the  Court  of  Session,  and  subordinate  courts, 
may  no  longer  suffer  by  the  negligence  and  defects  above-mentioned,  do 
hereby  appoint  and  strictly  require  the  sheri£&  and  their  deputes  and  clerks* 
punctually  to  observe  the  premises ;  and  that  the  same  be  also  observed  by 
the  stewards  of  Kirkcudbright,  and  of  Orkney  and  Zetland,  and  their  deputes 
and  clerks,  and  that  the  said  sheriffs  and  stewards,  their  deputes  and  clerks, 
do  begin  the  observation  thereof  in  February  next,  as  they  regard  and  will 
be  answerable  for  the  due  execution  of  their  offices.  And  the  said  Lords 
appoint  this  act  to  be  forthwith  printed  and  published ;  and  the  clerks  of 
session  are  to  give  an  extract  thereof  to  each  sheriff  and  steward-clerk  afore- 
said gratis,  to  the  end  it  may  be  recorded  in  the  said  sheriff  and  steward's 
books,  which  the  said  sheriff  and  steward-clerks  are  hereby  enjoined  to  do 
accordingly. 


It  is  generally  considered  that  the  proceedings  under  this  act  of  sederunt  require 
amendment.  The  period  for  taking  the  averages  is  too  early,  as,  before  the  time 
fixed,  not  much  grain  of  the  previous  crop  has  been  brought  into  the  market.  Con- 
siderable difficulty  has  been  also  found  in  counties  where  different  classes  or  rates  of 
grain  are  required  to  be  taken ;  and  first,  second,  and  even  third  fiars  ascertained  and 
struck.  The  act  has  never  been  in  operation  in  Haddingtonshire,  and  the  court  refused 
to  interfere  with  the  peculiar  mode  there  adopted ;  1712,  the  Brewers  of  Edinburgh; 
1771,  Knox,  Mor.  4420  ;  8th  March  1850,  Mvlne  ;  25th  Jan.  1S51,  Howden. 

Mr  Paterson  gives  the  following  table,  as  showing  the  probable  dates  when  fiars 
were  first  struck  by  the  sheriffs  in  different  counties : — 

East  Lothian,  . 
Edinburgh, 
Dumfries, 
Perth,    -. 
Ayr, 

Lmlithgow, 
Roxburgh, 
Berwick, . 


1626 

Fife, 

1626 

Aberdeen, 

1629 

Clackmannan, 

1630 

Forfar,     . 

1658 

Dumbarton, 

1667 

Kincardine, 

1667 

Renfrew,  , 

1689 

Stirling,  . 

1700 
1705 
1712 
1728 
1749 
1752 
1754 
1757 


In  Perthshire  the  fiars  court  is  held  on  the  last  Friday  of  February  or 
first  Friday  of  March.  The  jury  consists  of  eight  heritors,  a  few  farmers, 
and  some  neutral  parties,  especially  one  or  two  able  to  check  the  calcula- 
tions. An  experienced  accountant  is  sworn,  and  acts  as  such,  but  is  not 
one  of  the  jury,  and  is  paid  a  fee  from  the  county  rates.  The  list  of  jury  is 
shifled  every  alternate  year,  thereby  giving  sufficient  release  of  duty,  and 
yet  securing  persons  skilled  in  the  practice.  Some  years  ago  it  was  arranged 
to  take  no  juror  who  either  paid  or  received  rents  according  to  the  fiars. 
But  this  greatly  limited  the  choice,  was  complained  of,  and  abandoned. 
All  considerable  dealers  in  Perthshire  victual,  whether  resident  in  Perthshire 
or  elsewhere,  are  uniformly  summoned,  and,  in  addition,  every  person  whose 
name  is  given  in  by  whatever  person  interested.  There  are  sent  out,  soon 
after  the  harvest,  tabular  schedules  wherein  the  witnesses  are  requested  to 
insert  in  columns,  every  separate  quantity  of  grain  sold,  with  the  dates  and- 
prices  divided  into  first  and  second  classes,  and  the  weight  of  each  parcel, 
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inserting  them  in  the  first  and  second  classes,  according  as  the  judgment  of 
each  witness  dictates.  The  schedules  being  returned  by  the  witnesses,  from 
time  to  time  as  each  is  completed,  are  carefully  examined  and  checked 
by  the  accountant.  All  entries  which  require  explanation  are  marked  for 
inquiry  in  court,  or  are  got  explained  before  then.  Grain  is  commonly  sold 
by  weight — Is.  being  generally  allowed  on  wheat  for  every  additional  pound 
weight  on  every  bushel.  Ten  years  ago,  on  an  application  by  the  farmers, 
after  inquiry  and  deliberation,  it  was  agreed  to  determine  the  classification 
by  taking  a  certain  weight  as  the  point  of  division.  The  general  opinion  of 
the  witnesses  as  to  the  point  of  weight  which  determines  the  classes,  is 
marked  by  the  accountant,  and  it  is  remarkable  how  nearly  the  chief  wit- 
nesses agree  in  the  point.  Any  who  differ  are  noted  for  inquiry  and  expla- 
nation. The  jury  after  being  sworn,  and  before  entering  on  the  examination 
of  the  schedules,  fix  the  point  of  weight,  interrogating  the  chief  dealers  as  to 
the  proper  criterion  of  weight  for  the  season.  In  case  of  difference  of  opinion, 
the  jury  decide  by  majority.  The  sheriff  has  no  voice  in  the  matter.  The 
witnesses  being  then  sworn  to  their  schedules,  and  examined  thereon,  the 
results  are  inserted  by  the  accountant  in  a  general  schedule  generally  so  far 
previously  filled  up.  When  the  evidence  is  carefully  gone  through,  the 
columns  are  added  up,  and  the  calculations  separately  made.  In  this  several 
of  the  jury  assist,  and  it  is  not  until  two  or  more  agree  in  the  results,  that 
the  fiars  are  struck.  Thfc  verdict  is  then  subscribed  by  the  chancellor,  clerk, 
accountant,  and  sheriff. 

The  following  is  the  published  abstract  of  the  evidence  and  results  of  the. 
fiars  court  in  Perthshire  in  1854  for  crop  1853  : — 

FIARS  PRICES  OF  PERTHSHIRE— Fob  Crop  1863. 

Struck  2d  March  1864. 


Quantities 
Returned. 

WlTRBMKS  EXAMIIfKD,  47. 

PerQr. 

Per  lanlith. 
gow  BoU. 

Qro.       B. 

£  s.   d. 

£   8.     d. 

7,968    5 

Wheat,  lat  sort,  being  of  57  lb.  per  bushel  and  upwards. 

3    6  10 

1    13  4.300 

486    5 

Do.    2d  do.         „        underdo.,          

2  15    9 

1     7  9.916 

20J49     2 

Barley,  1st  sort,       „        49  lb.  per  bushel  and  upwards. 

1  14    8 

1     5  2.906 

425    4 

Do.     2d  do.          „        under  do.,          

18    3 

I     0  6.839 

9,958    0| 

Oats,      1  St  sort,       „        37  lb.  per  bushel  and  upw^ards, 

I     5    9 

0  18  8.995 

742    2 

Do.    2d   do.         „        underdo.           

1     1    8 

0  15  9.316 

511     7 

Pease  and  beans,        

2    4    5 

I    2  2.035 

.  • «           ••• 

Rye.     No  evidence. 

Bolln. 

6,188     0 

Oatmeal,  per  boll  of  140  lbs.,          

Triple  boll  of  wheat,  barley,  and  J  /»o   i-     AoniA 
oats,  Ist  sort,           J  *o,  i/s.  4.zuia. 

••«         ••• 

1     0      0 

John  M'Leish,  AceoufUant, 


The  followinjj  points  have  been  decided  in  reference  to  the  fiars : — 

1 .  In  an  action  for  intromission  with  victual  rent  in  Orkney,  **  where  there  were 
no  fiars  but  those  made  by  the  steward,  which  were  far  above  the  true  prices  beins 
penal,  made  only  to  force  the  king's  tenants  to  pay  their  rents,  the  lords  ordainM 
the  current  prices  at  which  the  victual  in  Orkney  was  in  use  to  be  sold  yearly  to  be 
the  rule,  and  appointed  the  same  to  be  proven  by  such  witnesses  as  were  heritors,  and 
merchants  who  are  in  use  to  trade  with  victual  in  that  country  ;"  1686,  Mudic,  Mor. 
4419. 

2.  Tenants  bound  to  deliver  grain  were  held  liable  in  the  market  price,  though 
greater  than  the  fiars,  and  although  delivery  was  not  demanded ;  but  they  were 
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liable  only  in  the  fiars  price  where  delivery  was  offered,  if  not  sold  at  higher  prices ; 
1682,  Barclay,  Mor.  4418.     See  to  the  same  effect,  11  th  January  1825,  Earl  of  Elgin. 

3.  A  liferenter  was  found  entitled  only  to  the  fiars  prices  as  against  an  intromit- 
ter  "  being  the  legal  price  known  and  acknowledged  by  law ;  and  that  she  could  not 
get  him  decerned  for  the  price  he  sold  the  victual  at,  which  was  more  than  the  fian, 
because  if  he  had  sold  it  for  less,  she  would  have  claimed  the  fiars,  and  therefore 
eodem  jure  uti  debet  in  both  cases;"  1686,  Lady  Samford,  Mor.  4413;  1734,  Hen- 
derson, lb.  4415. 

4.  A  creditor,  in  accounting  with  posterior  creditors,  was  held  bound  to  state  the 
price  of  victual  at  the  fiars  prices,  reserving  to  them  to  prove  that  he  got  higher 
prices ;  1697,  Bruce's  Creditors,  Mor.  4414. 

5.  Tenants  bound  by  the  fiars  cannot  resist  payment  on  objections  to  the  mode  in 
which  struck,  such  as  that  none  of  the  junr  were  heritors,  and  that  no  witnesses  had 
been  examined ;  1760,  Treasurer  of  Aberdeen,  Mor.  4415.  See  1771,  Knox  and  Co. 
Mor.  4420. 

6.  Curators  were  found  not  liable  to  account  by  the  fiars — ^these  being  proved  higher 
than  neighbouring  prices  ;  1679,  Viscount  Oxenford,  Mor.  4417. 

7.  A  judicial  factor  was  found  bound  to  account,  either  according  to  the  fiars  or 
the  prices  he  sold  for ;  1710,  Creditors  of  Dumfermling,  Mor.  4418 ;  1711,  Hay's 
Creditors,  lb,  4419. 

See  Historical  Account  of  the  Fiars  in  Scotland,  by  George  Paterson,  Esq.  (1862) ; 
and  Additional  Observations  (1853) ;  also,  Report  of  Committee  of  Presbytery  of 
Lanark  on  the  Striking  of  the  Fiars  (1862). 

FICTITIOUS  NAME.     See  Forgery. 

FICTIO  JURIS,  the  legal  assumption  of  a  truth — s8ch  as  that  the  heir  is  the 
same  person  as  the  ancestor ;  Ersk.  B.  4,  T.  2,  S.  38. 

FIDEICOMMISSA— trusts  in  the  civil  law. 

FIERI  FACIAS  is  a  writ  in  English  law  nearly  analogous  to  the  Scotch  warrant 
of  poinding. 

FILIATION.     See  Bagtard^Marriage. 

FINE  is  the  usual  punishment  in  cases  of  minor  assaults  and  breaches  of  the 
peace.  The  Claim  of  Rights  (1689,  c.  13),  declares  that  excessive  fines,  such  as  the 
offender  cannot  pay,  ought  not  to  be  imposed.  Blackstone  remarks — *'  It  is,  there- 
fore, not  usual  to  assess  a  larger  fine  than  a  man  is  able  to  pay,  without  touching 
the  implements  of  his  livelihood."  Nevertheless,  the  nature  and  aggravation  of  the 
offence  must  be  considered  more  than  the  ability  of  the  offender,  otherwise  povertf  , 
often  the  result  of  culpability,  might  become  an  immunity  to  crime.  Fine  is  not  the 
proper  punishment  of  theft ;  but  in  trivial  cases  of  wood  and  fruit  stealing,  or  where 
there  is  no  great  tiurpitude,  a  fine  is  sometimes  imposed.  Payment  of  the  fine  is 
enforced  by  the  alternative  of  imprisonment ;  but  the  period  of  detention  must  be 
limited  in  the  conviction,  on  the  expiry  of  which  term,  though  the  fine  be  not  paid, 
the  party  is  entitled  to  liberation,  and  the  fine  cannot  thereafter  be  exacted.  An  award 
for  ordinary  expenses  of  prosecution,  unless  very  clearly  sanctioned  by  the  special 
statute,  cannot  be  enforced  by  summary  imprisonment ;  16th  July  1843,  Qilghristy 
1  Broun,  670.  See  Expenses,  As  to  the  legality  of  imposing  fines  on  married 
women,  see  Marriage. 

FINE  OF  LANDS  was  a  mode  of  transferring  lands  in  England.  Abolished  by 
3  and  4  Will.  IV.  c.  74. 

FINAL  JUDGMENT  is  that  which  exhausts  a  cause,  distinguished  from  an  in- 
terlocutor, which  only  goes  to  mature  a  cause  for  decision.  With  some  exceptions, 
no  advocation  or  appeal  can  be  taken,  except  from  a  final  judgment.  It  was  ulti- 
mately fixed  that  expenses,  if  awarded,  need  not  be  decerned  for  previous  to  an  ap- 
peal to  the  Circuit  Court ;  13th  October  1848,  Dundee  Fishery  Company,  1  Shaw 
(JostJ.),  15.  A  final  judgment  may  be  reclaimed  against  within  the  regulated 
term,  and  after  that  term  has  elapsed,  or  where  the  petition  has  been  refused,  it  is 
said  to  have  become  final,  excluding  further  review  in  the  inferior  court.    See  Decree. 

FINIUM  REGUNDORUM  ACTIO,  in  the  civil  law,  was  an  action  to  settle 
boundaries  of  land  similar  to  the  action  of  molestation  in  Scotch  law. 

FIRE  AND  SWORD,  LETTERS  OF—were  anciently  issued  by  the  Privy- 
Council  to  sheriffs  to  enforce  decrees  of  removing ;  Ersk.  B.  4,  T.  3,  S.  17. 
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FIRE-RAISING  (Arson  in  England.)  This  offence,  by  the  Ronuui  Uw,  and 
that  of  some  other  countries,  was  pnnished  hj  the  criminal  being  himself  bmnied. 
By  Scotch  statutes  it  was  made  treason  (1426,  c.  75,  1526,  c.  10^,  but  this  was 
abrogated  by  the  Act  of  7  Anne,  c.  21,  assimilating  the  Scotch  to  tne  English  law 
of  treason.  It  is  still  a  capital  crime,  and  one  of  the  pleas  of  the  crown,  and  so  can 
only  be  tried  in  the  Courts  of  Justiciary,  and  is  not  bailable.  There  must  be  an 
actual  burning  of  part  of  a  building,  however  trivial,  to  warrant  the  capital  charge. 
The  burning  of  the  furniture,  or  any  articles  within,  is  but  an  attempt  at  fire-raising, 
and  is  visited  with  minor  punishment,  and  is  bailable.  (See  24th  July  1848,  Flem- 
ing, Arkley,  519.)  Threats  of  fire-raising  is  a  criminal  offence.  The  fire-raising 
must  be  wilful  and  malicious.  It  is  not  material  what  is  the  object  of  the  criminal. 
(See  I5th  April  1847,  Macbean,  Arkley,  262.)  The  crime  is  capital  where  the  sub- 
jects are  houses  (however  small),  corns  (1540,  c.  38),  woods  (Geo.  I.  c.  48),  coal 
mines  (1592,  c.  148.)  The  act  of  a  proprietor  burning  his  own  house,  imoccupied  or 
occupied  by  himself,  does  not  amount  to  the  crime,  if  it  does  not  endanger  the  pro- 
perty of  otners  ;  but  if  committed  with  intent  to  defraud  insurers,  though  not  capi- 
tal, it  is  a  criminal  offence.  (See  30th  July  1845,  Beck,  2  Broun,  469.)  The  burn- 
ing of  ships  with  that  intent  is  made  capital  by  29  Geo.  III.  c.  46.  The  rule  as  to 
the  description  of  houses  is  the  same  as  adopted  in  the  aggravation  of  theft  hj 
housebreaking.  It  includes  out-houses  in  connection  with  a  dwelling-house,  but  u 
not  held  to  extend  to  remote  and  detached  erections,  such  as  dovecots  or  huts ;  1  Hume, 
124,  and  Bell's  Sup.  48 ;  1  Alison,  429.  In  England  the  offence  is  made  statutory 
by  7  Will.  IV.  and  1  Vict.  c.  89,  and  7  and  8  Vict.  c.  62,  which  provide  for  the 
punishment  by  whipping  (jn  the  case  of  a  male  offender  below  eighteen),  and  trans- 
portation for  not  less  than  fifteen  years,  or  imprisonment  not  exceeding  three  years, 
m  the  case  of  all  offenders  convicted  of  burning  any  church  or  chapel,  house,  stable, 
coach-house,  out-house,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast,  bam  or 
granary,  or  any  building  or  erection  used  in  carrying  on  any  trade  or  manufacture, 
any  hovel,  shed,  or  fold,  or  any  farm-building,  or  any  building  or  erection  used  in 
farming  lands,  whether  the  same,  or  any  of  them  respectively,  shall  then  be  in  the 
possession  of  the  offender,  or  in  the  possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person.  These  statutes  do  not  extend  to  Scotland, 
By  the  common  law  of  England,  the  offence  extended  to  the  firing  of  dwelling- 
houses,  and  out- houses  which  were  parcels  thereof,  though  not  contiguous  thereto, 
nor  under  the  same  roof,  the  same  as  in  the  case  of  burglary.  An  open  building  in 
a  field  and  a  cart-hovel  were  held  not  to  be  within  the  7  Will.  IV.  and  1  Vict.  c.  89, 
but  a  pig-stye  and  an  open  shed  in  a  farm-yard  were  held  to  be  so.  The  subsequent 
Statute  of  7  and  8  Vict.  c.  62,  includes  every  farm  building.  A  school-room  adjoin- 
ing to  a  dwelling-house  was  held  an  out-house ;  R.  v.  Winter ;  R  and  Ry,  295.  A 
gaol,  including  the  house  of  the  keeper,  was  held  a  dwelling-house ;  2  East's  P.  G. 
1020,  S.  C. 
FIRM  OF  COMPANY  IN  PARTNERSHIP.  See  Society, 
FISHERIES.  The  fishing  ior  >Herring  and  White  Fish  has  been  regulated  by 
a  series  of  statutes,  chiefly 

48  Geo.  m.  c.  110  and  114. 


\  r-  li.  I  '^  \  t  to  the 
29  Geo.  II.  c.  23  >  J™PO't»- 
15  Geo.  III.  c.  31  \  f"^  ^^ 
26  Geo.  III.  c.  81  ^    ^^' 


50  Geo.  III.  c.  108. 

51  Geo.  III.  c.  101. 

52  Geo.  III.  c.  153. 

54  Geo.  HI.  c.  102. 

55  Geo.  III.  c.  94. 
5  Geo.  IV.  c.  64. 

13  and  14  Vict.  c.  80. 


28  Geo.  III.  c.  14  (Protection). 
31  Geo.  III.  c.  51  (Oysters). 
41  Geo.  III.  c.  91  (Excise). 

These  statutes  are  amended  by  the  general  Act  14  and  15  Vict.  c.  26  (1851.) 
Advances  of  public  money  for  fisheries  are  authorized  by  14  and  16  Vict.  c.  23 
(1851.) 

FISHING. — ^The  fishing  of  Salmon  is  a  crown  right,  and  requires  express  fprant. 
But  a  charter  with  a  grant  generally  of  fishings,  followed  by  forty  years'  possession  of 
salmon-fishing,  will  confer  the  right ;  9th  July  1823,  Pool ;  1 3th  Jan.  1824^  Forbes ; 
and  by  cairn  nets,  9th  Feb.  1848,  Ramsay ;  but  not  if  by  rod-fishing  only ;  11th  June 
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1836,  Duke  of  Sutherland.  Per  Lord  Justice  Clerk — ^  Fishing  by  rod  is  not  a 
ground  in  our  law  for  acquiring  a  right  of  salmon-fishing  even  with  a  crown  title 
cum  piscationibus.  Fishing  with  rod  is  not  a  legal  usage  i**  23d  Nov.  1860,  Milne 
and  Home.  A  grant  may  be  given  of  the  fishings  without  that  of  the  land  adjacent» 
in  which  case  the  proprietor  of  the  fishings  has  right  to  draw  his  nets  on  the  adja- 
cent banks,  but  in  manner  least  oppressive  to  the  heritors.  Per  Lord  Craigie— 
"  A  grant  of  salmon-fishing  gives  as  efiectual  a  right  to  the  grantee  to  make  use 
of  the  adjoining  banks  for  fishing  as  a  disposition  of  property  gives  to  a  disponee. 
It  is  an  error  to  call  it  a  mere  servitude,  for  it  is  properly  an  accessory  to  that 
which  is  in  itself  property.  At  the  same  time  it  must  be  used  with  discretion  ;" 
22d  Nov.  1825,  Miller.  Cruives  and  zairs  are  prohibited  within  a  river  where  the 
sea  ebbs  and  flows  ;  1563,  c.  68  ;  1696,  c.  33 ;  1797,  Dirom,  Mor.  14,282 ;  12th 
June  1840,  M^Kenzie.  Stake-nets  are  also  illegal ;  9th  May  1804,  Earl  of  Kin- 
noul  (House  of  Lords),  Mor.  14,301  ;  20th  June  1816,  Duke  of  Athole  (House 
of  Lords. )  Weirs  or  dykes  in  rivers  are  also  illegal  for  taking  fish ;  18th  June  18079 
Earl  of  Fife.  Places  for  ^^  sights*'  in  the  alveus  of  the  stream  are  also  prohibited ; 
28th  June  1825,  Forbes  (H.  L.)  The  only  lawful  mode  of  fishing  for  salmon  within 
the  limits  of  a  river  or  frith  to  its  mouth  is  by  net  and  cobble;  19th  June  1816, 
Magistrates  of  Dumbarton ;  16th  December  1826,  Duke  of  Athole  ;  14th  May  1832» 
M'Kenzie  (House  of  Lords) ;  9th  July  1835,  Lord  Gray ;  6th  July  1847,  Lord 
Gray.  Stake-nets  are  lawful  on  the  shores  of  the  sea ;  11th  Jtdy  1828,  Earl  of 
Kin  tore  (H.  L.) ;  Salmon-fishings  on  the  sea-coast,  so  far  as  not  granted  by  the 
crown,  form  part  of  its  hereditary  revenue  ;  6th  March  1851,  Commissioners  of 
Woods  and  Forests ;  Ersk.  B.  2,  T.  6,  S.  15.  A  widow  under  her  locality  has 
right  to  fishings,  except  of  salmon;  11th  March  1852,  "Menzies.  See  Cruives^' 
Zairs, 

Trespasses  on  Salmon-fishings  are  restrained  by  9  Geo.  IV.  c.  39  (1828),  amended 
by  7  and  8  Vict.  c.  95  (1844.)  The  English  statutes  on  the  same  subject  are  58 
Geo.  UL  c.  43;  6  and  7  Vict.  c.  33.  For  the  Scotch  statutes,  see  Salmon- 
Fishing, 

The  right  of  fishing  for  white  fish,  cod^  trout,  and  others,  in  the  sea,  or  in  rivers 
where  there  is  no  trespass  on  ground,  is  said  to  be  common  to  all ;  Stair,  B.  2,  T. 
8,  S.  69 ;  but  see  Ersk.  B.  2,  T.  6,  S.  6,  and  Boyd's  /ti^^ice,  p.  336.  By  the  civil 
law  fishing  was  a  public  right  like  that  of  taking  other  game.  The  Scotcn  statutes 
which  regulated  fishings  and  the  sale  of  fish,  are  1477,  c.  76 ;  1540,  c.  109;  1573» 
c.  57  ;  1584,  c.  141 ;  1661,  c.  83.  It  was  held  that  trout-fishing  in  a  river,  though 
naturally  inherent  in  the  property  of  the  adjacent  lands,  so  as  to  accompany  them  as 
part  and  pertinent,  might  be  reserved,  or  transferred  to  a  third  party,  or  acquired  by 
prescriptive  possession  of  use ;  1787,  Carmichael,  Mor.  9645 ;  14th  May  1832, 
M^Renzie  (House  of  Lords)  ;  14th  December  1836,  McDonald.  A  right  of  way  on 
the  banks  of  a  stream  does  not  imply  a  right  of  fishing  therein ;  26th  Jan.  and  17th 
July  1844,  Ferguson.  In  England,  it  is  not  theft  to  take  fish  from  any  river  or  open 
pond  ;  1  Hawk,  c.  9^,  s.  39.  But  the  taking  or  destroying  fish  in  private  fisheries 
IS  made  a  misdemeanour  by  7  and  8  Geo.  IV.  c.  29.  In  Scotland,  fish  in  a  pond 
may  be  the  subject  of  theft ;  1  Hume,  82.  Fishing  for  fresh- water  fish  hy  means  of 
nets  is  prohibited  by  the  following  statute : — 

8  and  9  VICT.  Cap.  26. 

An  Act  to  prevent  fishing  for  Trout  or  other  Fresh-water  Fish,  by  Nets,  in 
the  Rivera  and  Waters  of  Scotland.     [30th  June  1845.] 

Whereas  it  is  expedient  that  provision  should  be  made  for  preventing  the 
destruction  of  trout  and  other  fresh-water  fish  by  nets  in  the  rivers,  waters, 
and  lochs  of  Scotland  :  Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  etc., — ^That  it  shall  not  be  lawful  for  any  person  whatsoever,  not 
being  the  proprietor  of  the  land  through  or  by  which  any  river  or  water 
flows,  or  on  which  any  loch  is  wholly  or  partially  situated,  or  not  having  a 
right  there  to  fish  for  trout  or  firesh-water  fish,  or  not  having  a  written  per- 
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mission  from  some  such  proprietor  or  person  entitled  to  fish  as  aforesaid,  at  any 
time  after  the  passing  of  this  act,  to  fish  for  trout,  or  other  fresh-water  fish, 
in  any  such  river,  water,  or  loch  in  Scotland,  with  any  net  of  any  kind  or 
description  ;  and  if  any  person,  not  being  a  proprietor,  or  having  right  or 
permission  as  aforesaid,  shall  wilfully  take,  fish  for,  or  attempt  to  take,  or 
aid  and  assist  in  taking  or  fishing  for,  or  attempting  to  take  or  fish  for,  in  or 
from  any  such  river,  water,  or  loch,  any  trout  or  other  fresh-water  fish,  by 
or  with  any  net  of  any  kind  or  description,  such  person  shall  forfeit  and  pay 
any  sum  not  exceeding  five  pounds  for  every  such  offence,  besides  forfeiting 
the  trout  or  fish  taken,  and  also  every  boat  or  net  in  or  by  which  the  same 
may  have  been  taken  or  attempted  to  be  taken,  and  shall  also  pay  the  full 
expenses  of  the  conviction. 

II.  Penalty. — That  if  any  person  shall  trespass  upon  any  ground,  enclosed 
or  unenclosed,  or  in  or  upon  any  river,  water,  or  loch,  with  intent  to  take 
with  any  net  any  trout  or  other  fresh- water  fish,  such  person  shall  forfeit 
and  pay  a  sum  not  exceeding  five  pounds  for  every  such  offence. 

III.  Evidence  of  Intent, — That  if  any  such  trespasser  shall  have  in  his 
possession  any  net  of  any  description  whereby  trout  or  other  fresh-water  fish 
may  be  taken  or  killed,  the  possession  thereof  shall  be  held  to  be  sufficient 
evidence  of  the  intent  of  such  trespasser  to  commit  such  offence. 

IV.  Persons  trespassing  mat/  be  seized. — That  it  shall  be  lawful  for  any 
person,  without  any  warrant  or  other  authority  than  this  act,  brevi  manu  to 
seize  and  detain  any  person  who  shall  be  found  committing  any  offence 
against  this  act,  and  to  carry  such  person  before  the  sheriff,  or  any  justice  of 
the  peace  in  the  county  within  which  the  offence  shall  take  place,  or  to 
deliver  such  person  to  a  constable,  who  is  hereby  required  to  carry  such 
person  before  such  sheriff  or  justice,  and  the  sheriff  or  justice  of  the  peace 
before  whom  such  offender  shall  be  brought,  shall  forthwith  examine  and 
discharge  or  commit  such  offender,  until  caution  de  judicio  m'stihe  found,  as 
the  case  may  require  ;  and  it  shall  in  like  manner  be  lawful  to  seize  and 
detain  any  boat  or  net  of  any  description  used  or  intended  to  be  used  in  the 
commission  of  any  su<  h  offence,  and  also  any  fish  taken  by  any  such  offender, 
and  to  give  information  thereof  to  the  sheriff. 

V.  Justices  and  Proprietors  not  disqualified. — That  all  justices  of  the  peace 
shall  and  may  act  in  the  execution  of  this  act,  notwithstanding  that  such 
justices  shall  be  the  proprietors  of  land  through  or  by  which  any  river  or 
water  may  flow,  or  upon  which  any  loch  may  be  wholly  or  partially  situated, 
or  shall  otherwise  have  a  right  of  trout  or  fresh-water  fishing  in  any  such 
river,  water,  or  loch,  except  in  cases  in  which  any  such  justice  is  a  party  to 
the  prosecution  of  the  case,  or  is  directly  interested  in  the  result  thereof; 
and  no  such  proprietor  or  party  having  right  as  aforesaid  shall  be  incom- 
petent as  a  witness  to  prove  any  offence  committed  against  this  act  by  reason 
of  his  being  such  proprietor  or  having  such  right. 

VI.  Recovery  of  Penalties. — And  for  the  recovery  of  the  penalties  and  for- 
feitures imposed  by  this  act,  be  it  enacted,  that  any  such  penalties  or  forfeit- 
ures may  be  recovered  by  summary  proceeding  upon  complaint  in  writing 
made  by  any  party  pr-jsecuting  for  the  same  to  the  sheriff  of  the  county  in 
which  such  offence  shall  be  committed,  or  to  the  sheriff  of  any  county  in 
which  the  offender  may  be  found,  and  on  such  complaint  such  sheriff  shall 
issue  a  warrant  for  bringing  the  party  complained  again.-t  immediately  before 
him,  or  shall  i^ue  an  order  requiring  such  party  to  appear  at  a  time  and 
place  to  be  named  in  such  order ;  and  every  such  order  shall  be  served  on 
the  party  complained  against  either  in   person  or  by  leaving  with  some 
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inmate  at  his  usual  place  of  abode  a  copy  of  such  order  and  of  the  complaint 
"w hereon  the  same  has  proceeded  ;  and  either  upon  the  appearance  or  on  the 
default  to  appear  of  the  party  complained  against,  it  shall  be  lawful  for  the 
sheriff  to  proceed  to  the  hearing  of  the  complaint,  and  upon  proof  of  the 
offence,  either  by  the  confession  of  the  party  complained  against,  or  upon  the 
oath  of  one  credible  witness  or  more,  and  without  any  written  pleadings  or 
record  of  eridence,  to  convict  the  offender,  and  upon  such  conviction  to 
decern,  adjudge,  and  sentence  him  to  pay  the  penalty  or  forfeiture  incurred 
and  the  expenses  attending  the  conviction,  and  to  grant  warrant  for  impri- 
soning him  until  such  penalty  or  forfeiture  and  expenses  shall  be  paid : 
Provided  always,  that  such  warrant  shall  specify  the  amount  of  such  penalty 
or  forfeiture  and  expenses,  and  shall  also  specify  a  period  at  the  expiration 
of  which  the  party  shall  be  discharged,  notwithstanding  such  penalty  or 
forfeiture  and  expenses  shall  not  have  been  paid,  and  which  period  shall 
in  no  case  exceed  two  calendar  months ;  and  it  shall  be  lawful  for  the 
sheriff  to  make  such  orders  concerning  the  immediate  disposal  of  any  boat, 
net,  or  fish  seized  or  forfeited  under  the  provisions  of  this  act  as  may  be 
necessary.^ 

VII.  Appeal. — ^That  it  shall  be  lawful  for  any  person  who  shall  think  him- 
self aggrieved  by  any  judgment  of  the  sheriff  pronounced  in  any  case  arising 
under  this  act  to  appeal  from  the  same  to  the  next  Circuit  Court  of  Justi- 
ciary, or,  where  there  are  no  Circuit  Courts,  to  the  High  Court  of  Justiciary 
at  Edinburgh,  in  the  manner,  and  by  and  under  the  rules,  limitations,  con- 
ditions, and  restrictions  contained  in  an  act  passed  in  the  twentieth  year  of 
the  reign  of  his  M^esty  King  George  the  Second,  for  taking  away  and 
abolishing  heritable  jurisdiction  in  Scotland,  with  this  variation,  that  such 
person  shall,  in  place  of  finding  caution  in  the  terms  prescribed  by  the  said 
act,  be  bound  to  find  caution  to  pay  the  penalty  or  forfeiture  and  expenses 
awarded  against  him  by  the  sentence  appealed  from,  in  the  event  of  the 
appeal  being  dismissed  or  not  insisted  in,  together  with  any  additional  ex- 
penses that  may  be  awarded  by  the  court  on  deciding  or  dismissing  the 
appeal ;  and  it  shall  not  be  competent  to  appeal  from  or  bring  the  judg- 
ment of  any  sheriff  acting  in  the  execution  of  this  act  under  review,  by 
advocation  or  suspension  or  by  reduction,  or  in  any  other  way  than  as  herein 
provided. 

VIII.  ApplicctHon  of  Penalties, — That  all  penalties  and  forfeitures  imposed 
under  the  authority  of  this  act  shall,  when  levied,  be  paid,  the  one-half 
thereof  to  the  prosecutor,  and  the  other  half  to  the  poor  of  the  parish  within 
which  the  offence  shall  have  been  committed. 

IX.  Limitation  of  Actions, — ^That  no  prosecution  or  other  proceeding  what- 
ever shall  be  brought  or  commenced  against  any  person  for  any  offence 
against  this  act,  unless  the  same  shall  be  commenced  within  six  calendar 
months  after  such  offence  shall  have  been  committed. 

X.  Interpretation  of  Act, — ^That  the  words  "  river,"  water,"  or  "  loch  " 
occurring  in  this  act  shall  mean  and  include  any  stream,  bum,  mill-pool, 
mill-lead,  mill-dam,  sluice,  pond,  cut,  canal,  and  aqueduct,  and  every  other 
collection  or  run  of  water  in  which  trouts  and  other  fresh-water  fish  breed, 
haunt,  or  are  found  or  preserved ;  that  the  word  '*  sheriff"  shall  mean  the 
sheriff  of  the  county  in  which  the  offence  happens  or  case  arises,  and  shall 
include  the  sheriff-substitutes  of  such  sheriffs ;  that  the  singular  shall  include 

*  Justices  have  only  power  to  commit  the  offenders  nnder  this  act ;  but  not  to  conrict.    (See 
sections  4  and  6). 

2c 
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the  plural  number,  and  words  importing  the  plural  number  shall  include  the 
sin.£]:ular ;  and  words  importing  the  masculine  gender  shall  include  females. 
XI.  Exception, — That  nothing  herein  contained  shall  affect  any  act  o; 
Parliament,  general  or  local,  passed  for  the  preservation  of  the  salmon- 
fishenes  in  Scotland,  or  in  relation  to  the  fishing  of  salmon  or  fish  of  th< 
salmon  kind  in  Scotland.  * 

Limpets  and  other  Small  Shell  Fisn.  A  proprietor  with  a  general  righi 
of  fishing,  cannot  exclude  the  public  from  taking  shell  fish,  such  as  limpets,  firon 
the  rocks  below  high  water  mark,  if  not  in  trespass.  Per  Lord-Justice  Clerl 
— "  I  am  not  aware  that  a  grant  of  white  fishings  has  ever  been  extended  to 'an  ex« 
elusive  right  to  shell  fish  on  the  coast.  On  the  contrary,  we  have  authority  from  th< 
time  of  Balfour  to  the  efiect  that  shell  fish  within  flood  mark  may  be  taken  by  anj 
of  the  lieges  ;"  16th  June  1852,  Sir  John  Hall. 

Lobster  Fishing  is  prohibited  from  1st  June  to  1st  September,  under  th< 
penalty  of  L.5  for  every  oflfence,  payable  to  any  person  who  may  prosecute  for  th< 
same  before  any  two  justices  of  the  peace ;  9  Geo.  II.  c.  33,  s.  4.  A  grant  of  fishingi 
on  the  sea-coast,  followed  by  no  exclusive  possession  of  lobster-fishings,  was  held  nol 
to  give  an  exclusive  right  to  such  fishings.  Per  Lord  Corehouse — "  It  is  settled  Ian 
that  a  right  to  fish  oysters  and  mussels  in  the  sea,  from  the  scalp  or  bed  to  whicl 
they  are  attached,  may  be  appropriated.  Further,  there  are  many  grants  in  Scotd 
charters  of  a  right  of  fishing  of  white  or  floating  fish  in  the  sea,  the  legality  of  whicl 
though  not  expressly  recognised,  seems  to  have  been  taken  for  granted  repeatedly  ii 
the  proceedings  of  this  court ;  and  Stair,  though  not  very  distinct  or  explicit  on  th< 
subject,  inclines  to  that  opinion.  Lobsters  hold  an  intermediate  place  betweei 
oysters  and  mussels  on  the  one  hand,  and  floating  fish  on  the  other.  They  have  th< 
power  of  locomotion  in  a  great  degree,  but  on  certain  occasions  they  are  chiefly  founc 
attached  to  rocks  or  near  them ;"  16th  Nov.  1832,  Duke  of  Portland. 

Oysters.  Oysters  were  protected  by  Acts  31  Geo.  III.  c.  61  ;  48  Geo.  Ill 
c.  144.  Theft  of  oysters  ^*from  any  oyster-bed,  iaying  or  fishery  y  beiny  the  property 
of  any  person,  and  sufficiently  marked  out  or  known"  is  made  a  statutory  ofience 
punishable  by  imprisonment  not  exceeding  one  year.  The  unlawfully  and  wilfullj 
using  instruments  to  take  oysters  from  such  limits  is  held  an  attempt  to  commit 
theft,  and  punishable  by  a  fine  of  L.20,  and  imprisonment  not  exceeding  three 
months.  The  act  is  declared  not  to  extend  to  persons  fishing  for  **  floating  fish"  only ; 
and  declared  not  to  aflect  existing  rights ;  3  and  4  Vict.  c.  74  (1840.)  The  cor 
responding  English  statute  is  7  and  8  Geo.  IV.  c.  29.  A  conviction  was  obtained 
under  the  Scotch  statute  in  the  High  Court  of  Justiciary,  but  being  the  first  convic- 
tion imder  the  statute,  a  fine  of  10s.  only  was  imposed  ;  26th  Dec.  1842,  Thomson ;  1 
Broun,  476.     See  27th  Nov.  1822,  Agnew. 

Mussels.  Fishing  for  these  is  placed  under  exactly  similar  restrictions  and 
protection  as  oysters  by  10  and  11  Vict.  c.  92  (1847.)  Justices  of  the  peace  have 
no  jurisdiction  under  either  of  these  statutes. 

Eel  Cruives.  A  right  to  these  in  a  river  may  be  acquired  by  prescriptive  pos- 
session, as  part  and  pertinent  of  adjacent  lands ;  24th  Jan.  1800,  Braid,  Fac.  Coll. 

Whales  of  such  a  size  as  may  not  be  drawn  from  the  water  on  a  wain  with 
six  oxen,  were  held  the  property  of  the  crown ;  Ersk.  B.  2,  T.  1,  S.  10.  In  a  com- 
petition for  a  whale,  it  was  held  that  if  the  fisli  continued  attached  to  the  boat  when 
first  struck  by  the  harpoon,  it  belonged  to  the  crew  of  that  boat ;  but  if  loose  at  the 
time  when  struck,  and  attached  by  a  subsequent  harpooner,  it  became  his  property  \ 
8th  March  1830,  Hutchison,  6  Mur.  164.     See  English  case,  Fennings,  1  Taunt.  241. 

Whale  Fisheries  are  regulated  by  26  Geo.  III.  c.  41,  and  42  Geo.  III.  c.  2. 

FISCAL.     See  Proctirator-Fiscal. 

FISK — used  in  Scotch  statutes  to  denote  crown  revenue,  or  rights  of  the  crown. 
Fiscus,  with  the  Romans,  meant  the  public  revenue ;  Ersk.  B.  2,  T.  2,  S.  10. 

FIXTURES.  The  rules  which  regulate  this  subject  are  of  considerable  nicety, 
and  arise  in  four  different  positions,  as  between — \st,  heir  and  executor;  2d,  fiar 
and  executor  of  a  Hferenter;  ^,  heritable  and  personal  creditors ;  and  Ath,  landlord 
andjtenant.     The  general  rule  is,  that  whatever  is  fixed  to  the  soil  or  houses,  so  that 
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it  cannot  be  removed  without  injury  to  the  structure,  or  to  the  article  itself,  must  go 
with  the  land.    Whatever  was  mtended  to  be,  and  which  can  be,  removed  without 
injury  to  either,  is  moveable.    The  law  is  more  favourable  to  the  plea  of  heritable 
in  the  first  of  these  four  positions,  and  more  to  that  of  moveable  in  tne  last.     Where 
the  articles  were  originally  designed  to  form  parts  of  a  tenement,   though  not 
actually  fixed  thereto,  such  as  doors  and  windows,  or  where  the  machinery  was  designed 
to  work  minerals  within  the  land,  or  for  agricultural  purposes  thereon,  they  will  go 
with  the  land  to  the  heir ;  whereas,  where  constructed  by  a  tenant  for  the  purpose 
of  trade  for  which  the  subjects  are  let  to  him,  they  will  go  to  the  tenant,  even  though 
of  a  fixed  character.     The  law  on  this  subject  was  very  fully  considered  in  the  case 
Fisher  «.  Dixon,  in  the  Court  of  Session,  6th  March  1843,  and  in  the  House  of 
Lords,  26th  June  1845.     The  opinion  of  the  whole  court  was,  that  fixture^  destina- 
tion, and  convenience,  for  the  use  of  the  land,  are  three  elements  which,  in  combina- 
tion,  fix  conclusively  the  heritable  character  of  subjects.     See  English  cases,  Lord 
Dudley,  Amb.  113 ;  Rex  v.  Jobbing,  M^Glel.  and  Y.  544;  Trappes,  2  0.  and  M. 
153.     Local  usaffe  may  in  many  cases  be  permitted  to  rule  the  decision ;  Hunter, 
p.  259.    The  rules  in  England  may  be  looked  at  for  this  branch  of  law.     Lord 
Brougham,  in  Fisher  v.  Dixon,  observed  that  the  Scotch  law  differed  from  that  of 
England  only  in  carrying  its  principles  as  laid  down  in  the  English  cases,  a  little 
further,  rather  than  in  falling  short  of  them,  in  favour  of  the  moveable  character  of 
articles  in  trade.     The  following  points  have  been  decided : — 

1.  A  tenant  can  in  no  case  remove  houses  or  part  of  houses,  unless  under  bargain 
or  local  custom;  1664,  Hodge,  Mor.  2651  and  13,400;  1707,  Whites,  lb,  15,258; 
19th  Jan.  1827,  Thomson.     See  No.  27. 

2.  He  may  remove  division  fences  erected  by  himself,  or  if  he  leaves  them«  he 
must  put  them  in  repair;  19th  Jan.*  1811,  Andrew.  But  see  8th  Feb.  1822, 
Thomson. 

3.  The  built  part  of  a  thrashing-mill  is  fixed,  the  machinery  is  moveable ;  18th 
Jan.  1811,  Hyslop.  Per  Lord  Alloway — '<  The  practice  and  understanding  are 
universal,  that  the  tenant  supplies  the  machinery  and  takes  it  away  with  him,  and 
that  the  landlord  is  not  bound  to  provide  machinery — the  tenant  is  as  well  entitled 
to  remove  the  machinery,  as  before  the  invention  of  thrashing -mills  he  would  have 
been  to  carry  away  the  thrashing-floor  had  he  obliged  himself  to  erect  and  leave  a 
bam  on  the  knds ,-"  22d  Feb.  1825,  Campbell. 

4.  The  instruments  for  working  coals  are  moveable  to  a  tenant,  but  heritable  to 
an  heir ;  Fisher  v.  Dixon,  supra. 

6.  Trevises,  rack,  and  manger,  in  a  temporary  stable,  are  moveable.  "  The  court 
thought  that  if  the  articles  had  been  permanent  fixtures,  the  case  might  have  been 
different  ,•"  1st  Dec.  1824,  Scott. 

6.  A  steam-engine,  and  the  great  or  fiibed  gearing  of  a  mill  ^o  to  the  heir,  and  fall 
within  an  heritable  security ;  whereas  the  small  unfixed  machinery  is  moveable,  and 
goes  to  the  executors  or  the  personal  creditors ;  3d  Dec.  1819,  Arkwright ;  15th 
Aug.  1834,  Cox  (House  of  Lords) :  Trappes,  2  C.  and  M.  153. 

7.  The  bell  of  a  cotton  mill  was  held  to  be  a  fixture ;  13th  Nov.  1821,  Barr. 

8.  A  brewer's  copper  cauldron  has  been  held  moveable,  so  also  vats,  utensils,  and 
other  machinery  for  trade  ;  1555,  Sibbald,  Mor.  10,504;  1698,  Smeaton,/^.  10,524 ; 
1843,  Fisher  v.  Dixon,  supra, 

9.  A  large  counter  fixed  by  bolts  to  the  floor  of  a  shop,  with  shelves,  drawers, 
dresser,  and  table,  all  fixed  by  wedges,  and  grates  built  in,  not  held  to  be  fixtures,  in 
a  question  between  a  tenant  and  a  purchaser  of  the  property ;  **  in  respect  that  it 
was  not  denied  that  the  articles  claimed  as  fixtures  were  brought  into  the  house  by 
the  tenant  as  her  property,  and  that  in  removing  them  injury  was  not  done  to  the 
fabric ;"  26th  June  1805,  M«Knight,  Hume's  Cases,  412. 

10.  Leaden  cisterns  in  a  mani&ctory,  which  could  not  be  removed  without  being 
cut  into  pieces,  held  heritable ;  6th  March  1823,  Niven. 

11.  Growing  trees  and  shrubs  are  heritable.  See  3d  July  1840,  Paul.  But  it 
has  been  decided  in  some  local  courts  that  ornamental  plants  which  are  in  use  to  be 
lifted  during  the  winter,  or  which  may  be  transplanted  without  destruction  to  them 
or  waste  of  the  subject,  are  moveable,  in  a  question  with  a  tenant  who  had  planted 
them.    Per  Lord  Corehouse — '*  Shrubs  situated  in  nursery  ground,  such  as  rose 
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shoots,  and  the  like  used  for  slips  every  year,  and  bulbous  roots  laid  past  for  several 
seasons  probably  and  then  used,  as  well  as  the  common  stocking  of  a  nursery,  are 
not  in  the  same  situation  as  crops  growing  year  by  year,  nor  are  they  invecta  e$ 
illata  ;**  16th  Dec.  1837>  Begbie.  A  border  of  box  has  in  England  been  held  fixed 
to  the  soil ;  Epsom,  4  B.  and  Ad.  655.  Local  usage  is  of  importance  in  sucfa 
questions. 

12.  It  has  been  held  in  England  that  a  building  of  brick,  placed  on  a  foundation 
of  wood,  used  for  the  purpose  of  manufacture,  may  be  removed  by  the  tenant  erecting 
it ;  Penton,  4  Esp.  33. 

13.  The  machinery  of  a  mill  has  been  held  in  England  to  be  part  of  the  freehold, 
and  not  removeable  by  the  tenant  ;  Farrant,  2  D.  and  R.  1.  See  Duck,  M^GleL 
217. 

14.  Where  certain  parts  of  a  machine  were  put  up  by  a  tenant,  and  capable  of 
being  removed,  and  had  been  in  use  to  be  valued  by  the  outgoing  to  the  incoming 
tenant,  held  to  be  the  chattels  oi  the  outgoing  tenant ;  Davis,  2  B.  and  A.  165. 

15.  A  windmill  of  wood,  fixed  to  brick  work  sunk  into  the  ground,  held  not  attach- 
able by  creditors  as  moveable;  Steward,  4  Moore,  281.  But  not  where  the  work 
was  not  fixed  into  the  brick  foundation  ;  Rex  v,  Otlcy  ;  1  B.  and  Ad.  161. 

16.  Lime-kilns  were  held  as  fixtures  in  a  question  with  a  tenant;  Thresher, 
4  D.  and  R.  62. 

17.  Salt-pans  necessary  to  the  possession  of  the  inheritance  was  found  to  Jbelong 
to  the  heir  and  not  to  the  executor ;  Lawton,  1  H.  Black,  259. 

18.  An  agricultural  tenant  held  not  entitled  to  remove  erections  of  brick  and 
mortar,  tiled  and  let  into  the  ground.  <*  A  di.stinction  was  taken  between  annexa- 
tions to  the  freehold, /or  the  purpose  of  trade,  and  those  made  for  the  purposes  of 
agriculture  and  better  enjoying  the  iinracdfate  profits  of  the  land,  in  favour  of  the 
tenant-right  to  remove  the  former  ;"  Elwes,  3  East,  38  ;  Williams,  12  East,  209. 

19.  Window  sashes  neither  hung  nor  beaded  into  the  frames,  but  merely  fas- 
tened by  laths  nailed  across  the  frames  to  prevent  their  falling  out,  are  not  fixtures; 
Rexv.  Hedges;  1  Leach,  C.  C.  201. 

20.  Bells  left  by  a  tenant  cannot  afterwards  be  claimed  by  him ;  Lyde,  1  B.  and 
Ad.  394. 

21.  Ranges,  ovens,  and  set-pots,  held  not  attachable  as  the  moveables  of  the 
tenant ;  Wynne,  1  D.  and  R.  247. 

22.  A  pump  erected  by  a  tenant  may  be  removed  as  an  article  of  domestic  use  or 
convenience ;  Grymes,  4  M.  and  P.  143. 

23.  A  conservatory  erected  on  a  brick  foundation  held  to  be  fixed;  Buckland^ 
4  Moore,  440. 

24.  A  cornice,  if  merely  ornamental,  and  so  affixed  to  the  freehold  that  it  can 
be  removed  without  substantial  injiury,  may  be  removed  by  the  tenant ;  and  the 
question,  whether  an  article  is  moveable,  is  one  of  mixed  law  and  fiict,  the  questicm 
of  injiury  being  for  a  jury ;  Avery,  5  Nev.  and  M.  372. 

25.  An  outgoing  tenant  was  found  entitled  to  remove  an  ornamental  chimney- 
piece  put  up  by  himself,  but  not  one  which  was  not  ornamental,  nor  pillars  of  brick 
and  mortar,  built  on  a  dairy  floor  to  hold  pans,  although  the  pillars  were  not  let  into 
the  ground ;  Leach,  7  C.  and  P.  328. 

26.  Under  a  bequest  of  fixtures  and  fixed  ^miture,  it  was  held  that  chimney, 
glasses  and  book-cases,  fastened  by  screws  and  brackets  to  the  walls  of  the  house, 
are  fixed  furuitm^ ;  and  it  was  questioned  whether  a  carpet  tacked  to  the  floor  was 
not  also  fixed  furniture  ;  Birch,  6  C.  and  P.  658. 

27.  It  was  held  in  Scotland,  that  where  local  custom  allowed  tenants  to  remove 
doors  and  windows  of  their  houses,  or  receive  their  value,  the  claim  was  good  against 
a  purchaser  of  the  property ;  14th  June  1814,  Bell. 

By  an  English  Act,  14  and  15  Vict.  c.  25  (1851),  agricultural  tenants  who^ 
with  the  written  consent  of  their  landlords,  at  their  own  cost  and  expense,  have 
erected  any  farm-building,  either  detached  or  otherwise,  or  put  up  any  other  build- 
ing, engine,  or  machinery,  either  for  agricultural  piuposes^  or  for  the  purposes  of 
trade  and  agriculture,  may  remove  them  though  built  in  or  permanently  fixed  to  the 
soil,  so  that  the  tenant  making  any  such  removal  do  not  in  anywise  injure  the  lands 
or  buildings  belonging  to  the  landlord,  or  otherwise  do  put  the  same  in  like  pligbt 
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and  condition  as  fhe  same  were  in  before  the  erection  of  anything  so  removed ;  but 
the  tenant  must  give  the  landlord  one  month's  notice  before  removing,  and  the  land- 
lord may  elect  to  purchase,  on  value  fixed  thereon  by  referees. 

FLOTSOM,  are  goods  floating  on  the  sea  which  belong  to  the  crown,  if  not 
daimed  by  the  owners  within  year  and  day.  Jetsam  is  where  the  goods  are  sunk 
and  recovered  under  water.  Lagan  are  goods  left  at  sea  tied  to  a  buoy,  that  they 
may  be  again  found.     Wreck  are  goods  cast  on  land. 

FLUMEN — a  term  in  servitudes,  to  denote  water  gathered  in  spouts ;  Ersk.  B« 
2,  T.  9,  S.  9. 

FODDER  JLSD  STRAW  must  be  consumed  on  the  land,  with  the  exception  of 
that  of  the  way-going  crop,  which  the  tenant  is  entitled  to  remove  or  be  paid  for, 
unless  he  got  straw  or  dung  at  his  entry,  or  where  there  is  an  express  clause  to  the 
contrary;  18th  Jan.  1816,  Philip,  Hume's  Cases,  865  ;  30th  May  1816,  Duke  of 
Roxburgh,  Ibid.  867  ;  19th  May  1826,  and  15th  Feb.  1828,  Gordon  (House  of 
Lords),  Himter  on  Landlord  and  Tenant,  763. 

FORCE  AND  FEAR  are  grounds  of  reduction  of  covenants  and  obligations, 
where  sufficient  to  shake  a  mind  of  ordinary  firmness  ;  Ersk.  B.  4,  T.  1,  S.  26.  See 
Consent. 

FOREIGN.  Persons  resident  out  of  Scotland,  though  in  England  or  Ireland,  are 
in  law  held  to  be  foreigners,  and  must  be  cited  as  such  edictally  before  the  Court  of 
Session.  Such  persons  are  answerable  in  that  court  in  all  questions  as  to  real  estate, 
and  in  personal  actions  where  an  arrestment  of  moveables  has  been  used  to  found 
jurisdiction.  The  fact  of  the  person  being  a  Scotchman  bom  does  not  now  of  itself 
form  a  ground  of  jurisdiction ;  14th  June  1822,  Peddie  (H.  L.)  Wherever  a  debt 
is  validly  discharged  in  the  country  where  payable,  it  is  extinguished  as  to  every 
other.  Where  the  debt  is  contracted  in  one  country,  and  sued  for  in  another,  the 
rule  is,  that  whatever  relates  to  the  contract  is  determined  by  the  law  of  the  country 
of  the  contract ;  and  whatever  has  reference  to  the  remedy  or  mode  of  recovery, 
must  be  decided  by  the  law  of  the  country  of  the  suit.  So  the  rules  of  evidence  and 
of  prescription  are  regulated  by  the  law  of  the  latter;  26th  May  1837,  Don  and 
Lipman  (House  of  Tiords) ;  Ersk.  B.  1,  T.  2,  S.  18.  See  Alien— Arrestment — 
DomidU, 

FOREIGN  ATTACHMENT.  There  is  nothing  in  the  general  law  of  England 
analogous  to  the  Scotch  arrestment ;  but  within  the  jurisdiction  of  the  cities  of 
London,  Exeter,  and  York,  and  some  other  ancient  cities,  there  is  a  peculiar  remedy 
open  to  creditors,  called  Foreign  Attachment^  by  which  they  are  enabled  to  satisfy 
their  own  debts,  by  attaching  or  seizing  the  money  or  goods  of  their  debtor  in  the 
hands  of  a  stranger  or  third  party,  within  the  jurisdiction  of  such  cities.  The  ]fro- 
cess  of  foreign  attachment  can  only  be  resorted  to  where  the  cause  of  action  agamst 
the  original  defendant  arises  within  the  jurisdiction  of  the  comrt  from  which  the 
attachment  issues;  De  Haber  v,  the  Queen  of  Portugal,  28th  May  1851,  L.  J.,  N. 
S.,  vol.  20,  p.  488.  See  PuUing's  Laws  and  Customs  o/*  the  City  and  Port  of  L^m- 
don,  where  a  very  luminous  statement  of  the  proceedings  in  foreign  attacnments 
will  be  found. 

FORESTALLING  or  REGRATING— the  purchasing  up  food  to  increase  the 
price  in  the  market  was  prohibited  by  statutes  both  in  England  and  Scotland  ; 
1538,  c.  21 ;  1540,  c.  98;  1592,  c.  148.  Sir  John  Skene  defines  a  foregtaller  to  be 
he  "  who  preoccupies  and  byes  merchandize  before  it  cum  to  the  mercat ; "  and  the 
regrater,  he  *^  who  byes  any  merchandize  or  other  thing,  and  takes  unlcasomlie 
greater  price  for  the  samin  afterward."  In  Rome,  forestallers  were  termed  Dar- 
danarii  from  one  Dardanus,  who  had  such  facilities  in  obtaining  possession  of  grain 
that  he  was  charged  with  using  magic.  In  England,  the  statutes  against  these 
offences  were  repealed  on  the  ground  that  they  had  been  found  to  have  "  a  tendency 
to  discourage  the  ^owth  of  victual  and  enhance  the  price  thereof."  In  Scotland 
these  statutes  are  m  desuetude;  and  in  the  last  case  founded  thereon  where  a  war- 
rant had  been  granted  to  take  possession  of  meal,  and  to  sell  it  at  the  market  price, 
^  the  court  expressed  strong  disapprobation  of  every  interference  of  magistrates  and 
judges  with  the  free  circulation  of  the  necessaries  of  life,  as  such  iiiterference,  in- 
stead of  diminishing,  increases  scarcity,  and  would  produce  a  famine  in  large  towns. 
It  is  not  easy  to  figure  a  case  of  such  urgency  as  to  justify  a  warrant  of  the  nature 
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complained  of.  When  anything  of  the  kind  is  apprehended,  application  should  be 
made,  not  to  the  Judge-Ordinary,  but  to  Parliament,  or  to  the  Privy  Council ;"  8th 
March  1800,  Leishman  v.  Magistrates  of  Ayr,  Fac.  Coll. ;  Ersk,  B.  4,  T.  4,  S.  39. 

FORESTRY.  Lands  granted  with  such  right,  conferred  the  privileges  of  a  royal 
forest — ^now  in  desuetude  ;  Ersk.  B.  2,  T.  6,  8.  14. 

FORETHOUGHT  FELONY— a  distinction  which  once  existed  between  murder 
committed  with  previous  design,  and  that  done  on  a  sudden.  The  distinction  is  no 
longer  observed  ;  1661,  c.  22  ;  Ersk.  B.  4,  T.  4,  S.  40  ;  1  Hume,  241  ;  1  Alison,  16. 

FORFEITURE  or  loss  of  property  on  commission  of  an  offence,  or  contravention 
of  a  condition.  Heritage  as  well  as  moveables  are  forfeited  on  conviction  of  high 
treason,  but  not  to  the  prejudice  of  creditors,  real  or  personal,  1690,  c.  33;  or  of  an 
heir  of  entail  not  a  descendant  of  the  attainted  person ;  1  Hume,  546  ;  1  Alison,  622. 
Moveables  are  forfeited  on  sentence  of  death  ;  also  on  conviction  of  the  crime  of 
perjury,  bigamy,  deforcement,  breach  of  arrestment,  or  forgery,  or  on  fugitation  or 
outlawry  for  not  appearing  to  answer  a  criminal  indictment ;  2  Hume,  271 ;  at  one 
time  the  same  consequences  followed  on  denunciation  under  letters  of  homing,  but 
this  was  abolished  by  20  Geo.  II.  c.  43  (1746.)  Feu-rights  are  forfeited  on  failure 
to  pay  feu-duty  for  two  years;  1597,  c.  246.  But  a  declarator  of  tinsel  (loss)  of 
the  feu  is  necessary  to  the  forfeiture,  and  the  decree  may  be  prevented  by  payment 
of  the  arrears  at  the  bar.  This  action  was  formerly  privative  to  the  Court  of  Session, 
but  is  now  made  competent  in  the  sheriff's  court  in  subjects  where  the  yearly  value 
does  not  exceed  L.25;  16  and  17  Vict.  c.  80,  s.  32  (1853)?  Ersk.  B.  2,  T.  6,  S.  63. 

FORGERY  is  the  felonwusfy  fabricating  and  uttering  a  false  writing  to  the  pre- 
judice of  another.  It  is  sufficient  that  the  signature  was  intended  to  pass  for  that 
of  another,  though  there  be  not  an  attempt  at  imitation  of  that  signature,  or  even 
where  the  person  forged  on  could  not  write.  The  name  may  even  be  otherwise 
spelt  or  altogether  different,  as  where  William  was  used  for  James;  Gillespie, 
(1827)  ;  1  AUson,  372.  It  amounts  to  the  crime,  though  the  signature  be  that  of 
a  fictitious  person ;  Anderson,  1826  ;  1  Alison,  374.  It  is  the  same  where  the  person 
writes  his  own  name,  and  passes  it  for  that  of  another  similarly  named ;  or  where  a 
false  christian  name  is  used  by  the  accused  with  intention  to  mislead  ;  5th  February 
1849,  Menzies.  It  has  recently  in  Scotland  been  held  forgery  to  pass  as  true  the 
fictitious  signature  of  a  person  by  mark  or  initials ;  16  May  1853,  Taylor,  1  Irvine, 
230.  This  had  been  previously  recognised  in  England ;  1  Bell's  Sup.  50.  Forgery 
is  also  committed  where  a  person  personifies  another,  and  gets  notaries  to  subsmbe 
a  deed  as  of  that  other  person ;  or  where  notaries  falsely  execute  a  deed  in  the  name 
of  a  party  without  his  authority.  Such  a  case  occurred  in  1708  (Strachan  and 
Hunter.)  It  is  also  forgery  to  separate  a  genuine  subscription  from  one  writing  and 
apply  it  to  another,  or  to  write  a  deed  above  a  genuine  subscription  intended  for 
toother  purpose ;  1820,  Forbes.  Or  to  issue  a  blank  bill  stamp  with  a  forged  name 
thereto;  27th  February  1854,  Steedman,  1  Irvine,  369.  So  also  to  counterfeit  the 
names  of  witnesses  to  a  false  deed.  It  is  not  essential  that  the  deed,  if  genuine, 
would  have  been  good  in  law.  Forgery  must  h^  felonious,  with  intent  to  take  advan- 
tage, and  does  not  include  the  far  too  common  and  dangerous  practice  in  rural  dis- 
tricts, of  one  person  who  cannot  write  authorizing  another  to  subscribe  for  him.  The 
crime  is  committed  in  the  case  of  all  writings  which  affect  patrimonial  or  important 
interests,  without  regard  to  the  pecuniary  amount  involved.  Uttering  is  necessary 
to  the  completion  of  the  crime,  of  which  fabrication  is  the  mere  preparation ;  6th 
February  1854,  Steedman,  1  Irvine,  363  ;  11th  April  1854,  Pptter,  1  Irvine,  458. 
But  the  forger  is  presumed  art  and  part  in  the  uttering,  and  the  crime  is  complete 
though  the  forgery  be  detected  at  the  uttering,  and  no  benefit  taken  or  loss  sustamed. 
A  person  assisting  in  uttering,  knowing  the  writing  to  be  forged,  becomes  art  and 
part  in  the  forgery.  The  Scotch  statutes  directed  against  this  crime  are — 1509,  c. 
64  ;  1540,  c.  80 ;  1551,  c.  22  ;  and  1621,  c.  22.  The  fraudulently  engraving,  using, 
or  possessing  plates  for  bank-notes  is  made  felony  by  41  Qeo.  III.  c.  57  ;  43  Geo. 
III.  c.  129  ;  1  Geo.  IV.  c.  92  ;  16  Vict.  c.  2  ;  and  the  same  with  reference  to  foreign 
bills  of  exchange  by  45  Geo.  III.  c.  89  ;  and  the  felonious  possession  of  Bank  of 
England  notes  by  43  Geo.  III.  c.  129.  The  forgery  of  stamps  is  made  felonv  by  12 
Geo.  III.  c.  48.  The  altering  any  deed,  bill,  or  covenant  to  pay  monev,  is  felony  bj 
45  Geo.  HI.  c.  89.     At  one  time  forgery  was  punishable  by  death  in  all  cases  where 
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the  writing  forged  was  of  importance,  of  a  grave  and  serious  nature,  or  had  a  direct 
patrimonicd  effect.  Bj  the  Act  2  and  3  Will.  IV.  c.  123,  the  punishment  of  death 
18  limited  to  the  forging,  altering,  or  uttering  any  will,  testament,  codicil,  or  testa- 
mentarj  writing,  or  anj  power  of  attorney  or  other  authority  to  transfer  any  share 
or  interest  of  any  stock,  annuity,  or  other  public  fiind  transferable  at  the  Bank  of 
England,  or  South  Sea  House,  or  Bank  of  Ireland,  or  to  receive  any  dividend 
thereon.  The  forgery  of  all  other  writings,  by  virtue  of  the  statutes  7  Will. 
IV.  and  1  Vict.  c.  84  ;  3  and  4  Will.  IV.  c.  44  ;  1  Vict.  c.  84,  is  punishable 
by  imprisonment  for  not  less  than  two,  nor  more  than  four  years ;  or  transporta- 
tion for  life,  or  not  less  than  seven  years.  Writs  of  minor  importance,  such  as 
certificates  of  birth,  marriage,  or  character,  orders  for  goods,  letters  of  guaran- 
tee, begging  petitions,  the  forgery  of  which  was  not  capitfu  under  the  former  law, 
do  not  fall  within  the  statutes,  and  may  be  punished  as  before  by  shorter  periods  of 
imprisonment  or  of  transportation  than  what  are  enacted  hj  the  statutes,  and  may 
be  tried  before  the  sheriff ;  whilst  the  higher  class  can  be  tned  only  in  the  Justiciary 
Courts.  Those  acts  of  forgery  which  were  capital  under  the  former  law  are  still  not 
bailaUe,  except  under  the  Act  5  and  6  Will.  IV.  c.  73  (1835).  This  act  authorizes 
the  public  prosecutor  to  consent  to  hbcration  of  parties  committed  for  the  higher 
class  of  forgeries  on  bail  as  fixed  by  him,  and  it  empowers  the  High  Court  or  Circuit 
Court  of  Justiciary  to  admit  to  bail,  but  the  amount  is  at  the  discretion  of  the  court, 
and  such  as  the  said  court  shall,  under  the  whole  circumstances  of  the  case,  think 
necessary  for  insuring  the  appearance  for  trial  of  the  person  accused.  Under  this 
act  the  sheriff  cannot  admit  to  bail  as  he  can  under  the  Fost-Ofiice  Acts,  7  Will.  lY . 
and  1  Vict.  c.  36.  The  Court  of  Session  has  criminal  jurisdiction  in  cases  of  forgery, 
but  which  is  not  now  exercised  ;  1  Hume,  137  ;  1  Alison,  371. 

FORISFAMILIATION  is  the  withdrawal  of  a  child  from  the  family  of  the  father. 
When  he  receives  a  portion  and  stock,  and  renounces  further  claim  on  the  kffitim  or 
bairns'  part  of  gear,  he  is  then  said  to  be  forisfamiliated,  even  though  still  residing 
with  his  father ;  Ersk.  B.  3,  T.  9,  S.  23 ;  1  Eraser,  556. 

FORNICATION  was  punishable  by  fine  and  corporeal  pains,  1567,  c.  13;  but 
which  statute  is  in  desuetude ;  1  Hume,  468.  The  punishment  under  the  Act  1567, 
was  a  fine  of  fifty  pounds  Scots  on  each  party,  and  failing  payment,  imprisonment 
for  eight  days,  and  during  the  time  to  be  fed  on  bread  and  small  drink,  and  there- 
after exposed  at  the  market-place  for  two  hours.  A  second  offence  was  visited  with 
a  fine  of  a  hundred  merks  with  the  imprisonment  doubled  and  the  heads  of  the 
parties  shaven.  A  third  offence  was  punished  by  a  penalty  of  one  hundred  pounds, 
the  imprisonment  tripled,  and  thereafter  to  be  taken  to  the  <<  deepest  and  foullest 
pule  or  water  of  the  town  or  parochin,  there  to  be  thrice  dewked  and  thereafter  to 
be  banished  the  said  town  or  parochin  for  ever.''  There  were  other  statutes  to  the 
same  import  which  have  also  become  obsolete;  1649,  c.  12;  1661;  1690,  c.  25; 
1696,  c.  31.  Where  justices  had  fined  a  small  heritor  one  hundred  pounds  Scots  for 
the  offence  of  fornication  with  his  servant,  he  be  suspended  on  the  ground  that  the  fine 
was  exorbitant  **(u  he  had  not  the  least  pretence  to  the  title  of  a  gentleman**  The 
court  reduced  the  fine  to  five  pounds  Scots,  <<  because  he  had  not  the  face  or  air  of 
a  gentleman  ;**  9th  Nov.  1709,  Sandilands  v,  Purdie.  There  has  been  no  statute 
in  England  applicable  to  the  offence. 

FORT  ALICE  (Fortalitium)  was  so  much  held  public  property,  that  it  did  not 
pass  by  a  general  charter  without  express  grant ;  but  now  it  passes  as  part  and 
pertinent  of  lands ;  Ersk.  B.  2,  T.  6,  S.  17, 18. 

FORTHCOMING  is  the  action  which  completes  arrestment,  either  in  security  or 
in  execution,  hj  making  the  arrested  fund  or  subjects  forthcoming  to  the  arrester  to 
the  extent  of  his  claim.  The  original  debtor  must  be  made  a  party  for  his  interest, 
under  the  name  of  common  debtor.  This  action  must  be  brought  in  the  court  to 
the  jurisdiction  of  which  the  arrestee  is  subject,  though  the  arrestment  may  not  have 
been  on  its  warrant ;  Ersk..  B.  3,  T.  6,  S.  15.     See  Arrestment, 

FORTUNE-TELLER  is  within  the  description  of  vagabonds,  punishable  by  the 
Acts  1449,  c.  22  ;  1457,  c.  79  ;  1579,  c.  74 ;  1692,  c.  149.  The  statutory  penalty 
was  scourging  and  burning  in  the  ear ;  now  the  offence  is  punishable  by  mie  or  im- 
prisonment. See  British  Act  9  Geo.  II.  c.  5  ;  1  Hume,  477.  See  Poor-Law — 
Vagrant, 
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FORUM  GOMPETENS  is  the  court  to  the  jurisdiction  of  which  a  party  is 
amenable, — such  sls  foreigners  to  the  Court  of  Session ;  heritors  to  the  proper  court 
of  the  jurisdiction  within  which  the  heritage  is  situated,  which  is  made  the  subject 
of  real  action ;  and  personal  actions  in  the  court  within  the  territory  of  which  the 
defender  has  his  domicile.  In  criminal  prosecutions,  the  court  having  jurisdiction  is 
that  where  the  offence  was  committed ;  Ersk.  B.  1,  T.  2,  S.  16.  See  Domicile — 
Criminal  Prosecution. 

FOSSA,  a  pit.  King  Malcom  gave  barons  power  to  have  pits  wherein  women 
convicted  of  theft  might  be  drowned.    Skene. 

FOXES,  as  vermin,  may  be  hunted  and  destroyed  by  {jGurmers,  to  protect  them- 
selves from  damage,  on  payment  of  any  loss  they  may  thus  occasion  to  the  grounds 
passed  over ;  but  hunting  them  for  sport  without  leave  will  expose  to  an  action  of 
trespass;  1778,  Marquis  of  Tweeddale,  lb.  4992;  1785,  Colquhoun,  Mor.  4997. 
See  Game. 

FRANCHISE,  liberty  or  privilege.     9ee  Election  Law. 

FRAUD.  This  offence  is  generally,  but  not  necessarily,  charged  in  combination, 
thus:  ^^ falsehood,  fratidy  and  wilful  imposition.^*  (See  7th  Feb.  1842,  Maitland, 
1  Broun,  57).  It  is  otherwise  termed  ** sivindling"  and  consists  in  the  assuming  of 
a  false  character,  or  making  a  false  representation,  whereby  the  accused  fraudulently 
obtains  possession  of  money  or  property  to  the  loss  of  another.  The  court  observed 
that  "  swindling"  was  not  a  proper  name  in  law,  but  is  just  the  popular  term  for 
** falsehood,  fratul,  and  wilful  imposition  ;"  2d  Feb.  1852,  Murray,  Shaw,  552.  The 
difference  between  this  oflfence  and  that  of  theft  is,  that  the  owner,  in  the  former 
case,  consents  to  part  with  his  property,  but  such  consent  has  been  obtained  by 
falsehood,  cozenage,  or  fraud.  The  offence  is  aggravated  by  the  use  of  false  writ- 
ings, though  they  be  not  of  such  a  character  as  to  ground  a  charge  of  forgery ;  and 
in  the  latter  class  of  cases  the  punishment  has  been  transportation,  but  in  minor 
cases  imprisonment  has  been  awarded.  This  offence,  when  it  is  not  combined  with 
forging  a  writing,  which  under  the  old  law  would  have  been  capital,  is  bailable. 
See  1  Hume,  57 ;  1  Alison,  362.  False  information  or  prosecution  of  an  alleged 
crime  is  a  point  of  dittay ;  1  Hume,  341.  The  false  assumption  of  the  authority  of 
a  sheriff-officer,  after  bemg  suspended  from  office,  was  sustained  as  a  criminal  charge ; 
15th  March  1843,  1  Broun,  529.  The  fraudulently  personating  a  party  in  a  court 
of  justice  was  sustained  as  a  charge  of  fraud  ;  10th  Sept.  1845,  Rae,  2  Broun,  476. 
The  antedating  a  deed  to  exclude  the  law  of  deathbed  was  sustained  under  the 
charge  of  falsehood ;  22d  Jan.  1844,  Stalker,  2  Broun,  70.  It  has  been  held  to 
amount  to  the  charge  of  falsehood  and  fraud,  that  a  party  obtained  goods  without  a 
false  assumption  of  character  or  pretence,  but  fraudulently  and  feloniously  intendina 
that  the  price  should  not  be  paid,  and  that  he  should  appropriate  the  goods  to  his 
own  uses  and  piu*poses  without  payment ;  25th  July  1849,  Hall,  1  Shaw,  254.  A 
party  posted  a  letter  to  a  woman,  purporting  to  be  from  her  brother,  and  requiring 
her  to  send  money  to  the  post  office  to  lie  for  him  till  called  for ;  and  although  there 
was  no  statement  to  the  effect  that  the  panel  had  taken  any  steps  to  obtain  posses- 
sion of  the  money  sent  in  answer,  it  was  held  that  there  was  a  relevant  charge  of 
the  completed  crime  of  "  falsehood,  fraud,  and  wilful  imposition,"  in  respect  that  the 
fraud  was  completed  by  the  uttering  of  the  letter;  Taylor,  16th  May  1853,  25 
Jur.  403,  and  1  Irvine,  230.     See  Embezzlement — Falsehood — Forgery. 

FRAUDULENT  BANKRUPTCY  is  an  offence  at  common  law  as  well  as  under 
the  Acts  1621,  c.  18 ;  1696,  c.  5  ;  and  the  Sequestration  Statutes  54  Geo.  III.  c. 
137;  and  2  and  3  Vict.  c.  41  (1839.)  The  Court  of  Session  has  a  criminal  juris- 
diction, under  the  Act  1696,  in  this  offence,  but  which  is  not  now  exercised.  The 
punishment  is  imprisonment  or  transportation,  especially,  as  is  often  the  case,  where 
the  offence  is  coupled  with  perjury.  The  trustee  or  a  creditor  ranked  on  the  estate 
may  prosecute  with  concoiu^e  of  the  Lord  Advocate — It  is  bailable  ;  1  Hume,  509. 

FREEHOLDERS  were  those  having  the  franchise  before  passing  of  the  Reform 
Act  (2  and  3  Will.  IV.  c.  65,  1832),  in  virtue  of  having  landed  estate  of  40s.  of  old 
extent,  or  valued  rent  to  the  amount  of  L.400  Scots.  The  rights  of  the  freeholders 
are  reserved  for  their  lifetime  by  the  said  act.     See  Election  Latos. 

FREIGHT  is  the  price  or  rent  paid  for  the  use  of  a  vessel ;  Smith's  MercantiU 
Law,  240.     See  Average — Charter  Party — Contribution — Demurrage, 
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FRIENDLY  SOCIETIES.— These  assodations  (of  so  great  importance  when 
fotmded  on  correct  principles)  have  been  made  the  subject  of  a  series  of  statutes. 
For  a  length  of  time  the  Act  33  Qeo.  III.  c.  64,  as  extended  by  43  Qeo.  III.  c.  3f 
and  49  Geo.  III.  c.  125,  was  the  ruling  statute.  The  whole  statutes  relating  to 
friendly  societies  were  consolidated  by  the  Act  10  Geo.  IV.  c.  66,  and  which  was 
amended  by  several  subsequent  statutes.  All  prior  acts  are  repealed  (except  as  to 
societies  which  have  taken  their  benefit)  by  the  Act  13  and  14  Vict.  c.  115  (1860)f 
which  is  given  at  length,  postea.  Several  clauses  in  this  act  also  appl  v  to  prior 
existing  societies,  which  renders  it  necessary  to  consult  this  statute  in  aU  matters 
connected  with  the  administration  of  the  law  as  to  friendly  societies.  The  act  appli- 
cable to  Loan  SociOiea,  3  and  4  Vict.  c.  110  (1840),  continued  by  13  and  14  Yict. 
c.  45  (1850),  and  16  and  17  Vict.  c.  109  (1853),  does  not  apply  to  Scotland.  But 
the  act  for  regulating  Benefit  Building  Societies,  6  and  7  Will.  IV.  c.  32  (1836),  is 
a  British  statute,  and  places  all  such  societies  imder  the  protection  of  the  then 
existing  Friendly  Society  Acts. 

The  following  decided  points  may  be  found  of  importance  in  administering  this 
department  of  law,  and  which  peculiarly  falls  under  the  jurisdiction  of  justices  of  the 
peace : — 

1.  A  bakers'  society,  though  chiefly  for  the  benefit  of  the  poor  members,  was  held 
not  a  friendly  society.  Per  Lord  Justice-Clerk — "  They  will  profit  from  their  mills, 
and  therewith  discharge  debts ;  and  if  the  fimds  increase,  th«^'  may  actually  divide 
profits  f  8th  Dec.  1836,  Bakers  of  Paisley. 

2.  Where  the  rules  of  a  friendly  society,  under  the  3  Geo.  III.  c.  64,  provided  for 
settlement  of  disputes  by  arbitration,  the  jurisdiction  of  courts  of  law  was  held  ex- 
eluded.  Per  Justice-Clerk — ^  The  principle  is,  that  regulations  must  receive  efifect, 
unless  contrary  to  law ;  and  it  is  tne  duty  of  courts  of  law  to  give  effect  to  these 
regulations;"  11th  March  1825,  Cooper;  6th  June  1840,  Manson.  So  held  in 
England,  R.  v.  Gilkes,  8  T.  and  C.  443. 

3.  Where  jurisdiction  is  by  the  statutes  given  to  the  justices,  their  order  or  judg- 
ment is  final ;  llUi  Feb.  1831,  Lindsav.  Per  Justice-Clerk — "  The  legislature 
have  committed  to  the  justices  of  peace  all  <]|uestions  touching  the  application  of  the 
funds  of  friendly  societies.  The  application  to  them  was  competent,  and  they 
having  decided,  their  judgment  is  final,  and  cannot  be  reviewed ;"  21st  Feb.  1833, 
Lang.  But  the  jurisdiction  of  the  sheriff  was  held  not  excluded  by  the  mere  power 
to  apply  to  the  justices.  The  words  in  the  then  statute  were,  *<  it  may  he  lawful  r 
4th  Dec  1817,  Bremner.     See  22d  May  1830,  Clark. 

4.  A  friendly  society  was  Pound  entitled  to  a  preference  on  the  estate  of  the 
preses  for  funds  in  his  hands,  though  by  the  rules  the  treasurer  was  the  proper 
custodier;  10th  Feb.  1825,  Miller.  But  see  English  cases pastea^  imder  section  36 
of  the  act. 

6.  A  cautioner  for  a  treasurer  was  found  liberated  by  negligence  on  the  part  of 
the  office-bearers  and  society.  Per  Lord  Mackenzie — "  The  groimd  of  this  judg- 
ment is  the  want  of  reasonable  attention  by  the  society  and  their  committees  to  the 
execution  of  the  treasurer's  duty,  by  which  want  of  attention  the  danger  of  the 
cautioner  was  greatly  increased,  and  his  embezzlement  probably  caused."  17th  June 
1834,  Thistle  Society  of  Aberdeen.  But  see  case  of  M*Tagart  in  House  of  Lords^ 
Cautionart/. 

A  bill  granted  to  the  treasurer  of  a  society  individually,  held  to  preclude  objection 
to  his  title ;  24th  Jan.  1829,  Leslie.  Same  held  in  England ;  Bawden,  4  Scott, 
N.  R.  331. 

6.  A  crime  committed  during  insanity  does  not  warrant  exclusion  under  a  provi- 
sion in  the  rules  ;  13th  June  1822,  Boyes. 

7.  Where  the  rules  warranted  a  member  to  be  struck  off  on  non-payment  of 
quarterly  contributions,  held  that  distress  and  poverty  were  excuses  for  non-pay- 
ment; 29th  Nov.  1808,  Steel.  Per  Lord  Fullerton — "  As  illness  incapacitating  for 
work  was  one  of  the  contingencies  entitling  a  member  of  the  society  to  positive  relief 
from  the  funds,  a  fortiori^  it  must  afford  a  ground  for  suspendmg  the  periodical 
payments;"  12th  Nov.  1834,  Boyes.  But  see  22d  May  1830,  Clark,  where  the 
award  of  a  society  refusing  relief  was  refused  to  be  interfered  with— Per ^ '  * 
Medwyn — **  Justice  will  probably  be  best  consulted  by  reverting  to  the  di 
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the  society.  There  is  no  allegation  or  appearance  of  cabal  against  the  indiTidual, 
nor  any  probability  that  the  decision  refusing  relief  arises  from  anything  but  the 
customary  construction  of  the  regulations  applied  to  the  true  merits  of  the  daim. 
It  is  not  so  much  a  claim  to  charity  as  an  insurance  provided  by  the  contributions  of 
the  members  themselves  against  age  and  infirmity." 

8.  Under  rules  allowing  members  to  be  restored  who  had  been  prevented  paying 
their  contributions,  a  member  was  found  entitled  to  be  restored  eight  years 
after  his  forfeiture,  on  proof  of  his  being  prevented  by  poverty ;  18th  Jan.  1842, 
Robertson. 

9.  Where  an  expulsion  of  a  member  had  been  made  according  to  the  rules,  the 
court  (on  consultation  of  the  whole  judges)  refused,  after  a  lapse  of  time,  to  set  it 
aside,  although  there  were  irregularities  in  the  proceedings  of  the  society.  By  the 
majority — *^  Where  the  actual  fact  of  the  misdemeanour  and  the  justice  of  the  expul- 
sion was  undeniable,  we  cannot  see  that  the  mere  want  of  a  sort  of  formality,  cer- 
tainly not  required  by  the  regulations,  could  afibrd  any  ground  for  reducing  a  well 
founded  act  of  the  society ;"  18th  May  1836,  Howie. 

10.  Office-bearers  of  a  society  not  incorporated,  nor  taking  the  benefit  of  the 
statutes,  cannot  sue  in  their  ojfficial  capacity ;  7th  July  1810,  Lawson.  And  the 
court,  with  much  reluctance,  found  that  an  action  at  the  instance  of  the  widow  of  a 
member,  against  the  office-hearers  of  a  friendly  society  not  protected  by  the  statutes, 
could  not  be  maintaiiYed ;  5th  June  1828,  Way.  The  same  has  been  held  in  Eng- 
land ;  Beaumont,  3  Ves.  and  B.  180 ;  Holliday,  1  T.  R.  658.  See  1730,  Mason 
Lodge  of  Lanark,  M.  14,554. 

1 1 .  It  has  been  held  in  England  that  the  provisions  of  the  9th  section  of  the  10th 
Qeo.  IV.  c.  56,  as  to  alteration  of  rules,  does  not  apply  to  the  26th  section,  as  to 
the  dissolution  of  a  society  ;  11th  Dec  1853,  English  Medical  Association,  W.  B. 
113. 

12.  The  treasurer  of  a  friendly  society  was  sentenced  to  seven  years'  transportation 
for  various  acts  of  falsehood,  fraud,  breach  of  trust,  and  embezzlement  connected  with 
the  management  of  the  society;  3d  Sept.  1836,  Langlands ;  Bell's  Supp,  to  Hume, 
1 1 .  Imprisonment  of  six  months  was  inflicted  on  the  treasurer  of  a  society  for 
appropriating  the  contents  of  the  society's  box  committed  to  his  charge  ;  3d  Sept. 
1836,  Walker,  1  Swinton,  294.  A  similar  sentence  was  pronounced  on  a  treasurer 
who  had  misapplied  the  fVmds  of  a  friendly  society ;  17  th  March  1840,  Downie,  Bell's 
Supp.  11. 

13  and  14  VICT.  Cap.  115. 

An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Friendly  Societies 

(15th  August  1850.) 

Whereas  many  societies  have  been  established  in  Crreat  Britain  and  Ire- 
land for  the  purpose  of  affording  relief  and  maintenance  to  the  members 
thereof  in  sickness,  old  age,  or  infirmity,  and  for  other  purposes  of  a  provi- 
dent and  benevolent  nature  ;  and  it  is  expedient  to  amend  the  laws  relating 
to  such  friendly  societies,  and  to  make  further  provision  for  protection  of  the 
members  against  fraud  and  misapplication  of  their  funds,  and  to  consolidate 
the  same  in  one  act :  Be  it  therefore  enacted,  etc.,  That  an  act  passed  in  the 
10th  year  of  his  late  Majesty  King  George  the  Fourth,  c.  56,  intituled,  "  An 
Act  to  consolidate  and  amend  the  Laws  relating  to  Friendly  Societies  :** 
and  also  an  act  passed  in  the  2d  year  of  his  late  Majesty  King  William  toe 
Fourth,  c.  37,  intituled,  ''  An  Act  to  amend  an  Act  of  the  10th  year  of  his 
late  Majesty  King  George  the  Fourth,  by  extending  the  time  within  which 
pre-existing  societies  must  conform  to  the  provisions  of  that  Act ;"  and  also 
an  act  passed  in  the  4th  and  5th  years  of  his  late  Majesty  King  William  the 
Fourth,  intituled,  "  An  Act  to  amend  an  Act  of  the  10th  year  of  his  late 
Majesty  King  George  the  Fourth,  c.  40,  to  consolidate  and  amend  the  Laws 
relating  to  Friendly  Societies ;"  and  also  an  act  passed  in  the  session  of  par- 
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liament  held  in  the  8d  and  4th  years  of  her  present  Majesty,  c.  73,  intituled, 
*^  An  Act  to  explain  and  amend  the  Acts  relating  to  Friendly  Societies ;" 
and  also  an  act  passed  in  the  session  of  parliament  held  in  the  9th  and  10th 
years  of  her  present  Majesty,  c.  27,  intituled,  *'  An  Act  to  amend  the  Laws 
relating  to  Friendly  Societies,"  shall  be  and  the  same  are  hereby  repealed) 
except  90  far  as  cmy  of  the  said  acts  repeal  the  wfiole  or  any  part  of  any  other 
actSy  and  except  so  far  as  the  same  may  be  applicable  to  any  benejit  building 
society  established  under  an  act  passed  in  the  session  of  parliament  held  in  the 
6th  and  7th  years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth : 
Provided,  nevertheless,  that  such  repeal  shall  not  invalidate  or  affect  anything 
which  has  been  done  before  the  passing  of  this  act,  in  pursuance  of  any  of 
the  said  acts :  Provided  also,  that  the  provisions  of  the  said  acts,  except  as 
hereinafter  provided,  shall  continue  in  force  as  to  all  societies  established 
under  any  or  either  of  them  before  the  passing  of  this  act.^ 

II.  Objects  for  which  Friendly  Societies  may  be  established, — ^That  it  shall  be 
lawful  for  any  number  of  persons  to  establish  a  society,  or  branch  of  the 
same,  under  the  provisions  of  this  act,  for  the  purpose  of  raising,  by  volun- 
tary subscriptions  of  the  members  thereof,  with  or  without  the  aid  of  dona- 
tions, a  fund  for  any  of  the  following  objects  :  that  is  to  say, 

1.  For  insuring  a  sum  of  money  to  be  paid,  on  the  death  of  a  member, 
to  the  widower  or  widow  of  a  member,  as  the  case  may  be,  or  to  the 
child,  or  to  the  executors,  administrators,  or  assigns,  of  such  member, 
or  for  defraying  the  expense  of  the  burial  of  a  member,  or  of  the  hus- 
band, wife,  child,  or  kindred  of  a  member ;  subject  always  to  the  re- 
strictions hereinafler  enacted  in  that  behalf,  (^ee  section  third  for  these 
restriciions.) 

2.  For  the  relief,  maintenance,  or  endowment  of  the  members,  their 
husbands,  wives,  children,  or  kindred,  in  infancy,  old  age,  sickness, 
widowhood,  or  any  other  natural  state  of  which  the  probability  may  be 
calculated  by  way  of  average. 

3.  For  insuring  or  making  good  any  loss  or  damage  of  live  or  dead 
stock,  goods,  or  stock  in  trade,  implements  and  tools,  sustained  by  any 
member  by  fire,  flood,  shipwreck,  or  any  contingency  of  which  the  pro- 
bability may  be  calculated  by  way  of  average.* 

4.  For  the  frugal  investment  of  the  savings  of  the  members  for  better 
enabling  them  to  purchase  food,  firing,  clothes,  or  other  necessaries,  or 
the  tools,  implements,  or  materials  of  their  trade  or  calling,  or  to  pro- 
vide for  the  education  of  their  children  or  kindred  :  Provided  that  the 
shares  in  any  such  investment  society  shall  not  be  transferable,  and  that 
the  investment  of  each  member  shall  accumulate  or  be  employed  for  the 
sole  benefit  of  the  member  investing,  or  of  the  husband,  wife,  children, 
or  kindred  of  such  member,  and  that  no  part  thereof  shall  be  appropriated 
to  the  relief,  maintenance,  or  endowment  of  any  other  person  whomso- 

i  The  general  objects  of  a  Bociety,  to  be  within  the  meaning  of  the  Friendly  Society  Acta, 
ninst  be  confined  to  the  charitable  relief  and  maintenance  of  its  old,  sick,  and  infirm  memben, 
their  widows  and  children.  So  the  court  refused  to  allow  a  society  of  Roman  Catholic  secular 
priests  to  take  the  benefit  of  the  act ;  Rex  v.  Staffordshire  Justices,  12  East,  280  ;  Rex  v. 
Egremont,  14  East,  253.  It  was  held  that  a  loan  society  did  not  come  within  the  acts  ;  Reg 
V.  Shortridge,  I  D.  and  L.  855 ;  R.  r.  Scott,  13  L.  J.  70.  The  Chancellor  of  the  County  of 
Durham  (Kindersley)  held  a  society  of  Odd- Fellows  to  be  illegal  under  39  Geo.  III.  c.  79, 
and  57  Geo.  III.  c.  19,  ss.  26  and  27.  Sec  Clough  v.  Rcdchffe,  16,  L.  J.  47G.  See  Bakers  of 
Pauley,  an/«.    P.  409. 

*  It  was  held  that  a  friendly  society  is  not  an  insurance  company  so  as  to  authorize  a  policy 
with  such  society,  where  the  party  had  been  taken  bound  to  insure  with  an  assurance  company ; 
Courtenay,  3  J.  and  L.  519. 
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ever ;  and  that  the  whole  amount  of  the  balance  due,  according  to  the 
rules  of  such  society,  to  such  member,  shall  be  paid  to  him  or  her  on 
withdrawing  from  such  society.^ 

5.  For  the  purpose  of  enabling  any  member,  or  the  husband,  wife, 
or  children,  w  nominee,  of  such  member,  to  emigrate ;  provided  that,  in 
case  of  any  society  for  that  purpose,  one  of  the  trustees  shall  be  a  jus- 
tice of  the  peace  residing  in  and  acting  for  the  county,  borough  or  place 
in  which  such  society  shall  be  established.  {This  object  is  for  the  first 
time  introduced,) 

6.  For  any  purpose  which  shall  be  certified  to  be  legal  in  England 
or  Ireland  by  her  IVIajesty's  Attorney- General,  or  in  Scotland  by  the 
Lord  Advocate,  as  a  purpose  to  which  the  powers  and  facilities  of  this 
act  ought  to  be  extended : 

Provided  always  that  it  shall  not  be  lawful  for  any  society  or  branch  estab- 
lished under  this  act  to  assure  the  payment  to  or  on  the  death  of  any  member, 
or  on  any  contingency,  or  for  any  of  the  purposes  for  which  the  payment  of 
sums  may  be  assured  under  this  act,  of  any  sum  exceeding  one  hundred 
pounds,  nor  any  annuity  exceeding  thirty  pounds  per  annum^  nor  a  sum  in 
sickness  exceeding  twenty  shillings  per  week.  (This  clause  of  limitation  is 
new.     See  s.  37,  and  the  Act  17  and  18  Vict.  c.  66,  postea.)^ 

IIL  Certificate  of  Surgeon,  etc, — That  in  all  societies  established  under  the 
provisions  of  this  act,  or  of  any  act  relating  to  friendly  societies,  it  shall  not 
be  lawful  for  the  trustees  or  other  officers  of  such  societies  to  assure  a  sum 
of  money  to  be  paid  on  the  death  of  a  child,  whether  a  member  of  such 
society  or  not,  under  the  age  of  ten  years,  except  the  actual  funeral  expenses, 
not  exceeding  three  pounds  in  case  of  such  child,  to  be  paid  to  the  under- 
taker or  person  by  whom  the  burial  is  conducted,  and  whose  receipt  alone 
shall  be  sufficient  discharge  to  the  society,  nor  to  pay  any  sum  of  money 
which  may  have  been  insured  and  become  payable  on  the  death  of  any 
member  thereof,  or  of  the  husband,  wife,  or  child  of  any  member,  unless 
the  party  applying  for  the  same  shall  produce  and  deliver  to  the  officer  a 
certificate,  signed  by  a  physician,  surgeon,  apothecary,  or  coroner  in  the 
form  (D)  set  forth  in  the  schedule  to  this  act  annexed,  except  in  cases 
where  from  the  nature  of  the  circumstances  it  is  impossible  to  procure  such 
certificate ;  and  if  any  officer  of  such  society  shall  pay  or  cause  to  be  paid 
such  sum  of  money  as  aforesaid  without  such  certificate  as  aforesaid,  such 
officer  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds,  to  be  recover- 
able before  any  justice  of  the  peace  or  magistrate  of  any  borough  where  such 
society  is  established ;  and,  upon  conviction  thereof,  one  half  of  the  said 
penalty  shall  be  paid  to  the  informer,  and  he  is  hereby  declared  to  be  com- 
petent to  give  evidence  in  this  case,  and  the  other  half  shall  be  paid  to  the 
overseer  of  the  parish  in  which  the  place  of  business  of  such  society  or  branch 
is  situated,  to  be  applied  to  the  relief  of  the  poor  therein.^ 

IV.  Power  to  repeal  or  alter  Rules. — That  it  shall  be  lawful  for  the  persons 
intending  to  establish  under  the  provisions  of  this  act  a  friendly  society  or 
branch  thereof  to  make  or  adopt  rules  for  the  government  and  guidance  of 

1  The  first  four  objecU  are  the  same  as  those  in  9  and  10  Vict.  e.  27,  with  the  omission  of 
nomineet  of  members  in  the  first  and  second  clauses.    See  sect.  42,  excluding  nominees. 
f  1^*  Where  rules  have  been  erroneously  framed  so  as  to  exhaust  the  society's  funds,  the  Court 
of  Chancery  will  restrain  payments  ;  Reeve  v.  Parkins,  2  Jac.  and  W.  390  *,  17  Ve«.  1. 

'  This  third  section  has  for  the  first  time  been  introduced  to  check  the  prevalent  crime 
of  poisoning  children,  with  the  view  of  obtaining  money  from  friendly  societies,  and  applies 
to  societies  sanctioned  under  the  former  acts. 
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the  same,  and  to  make  such  provision  in  the  rales  as  they  shall  think  fit,  for 
ordaining,  repealing,  altering,  or  amending  any  rules,  and  to  impose 
reasonable  fines  and  forfeitures  on  any  member  offending  against  the  regu* 
lations  of  the  same,  and  to  form  a  general  committee  or  Ixxard  of  manage- 
ment, and  to  delegate  to  the  same  all  or  any  of  the  powers  given  by  this 
act,  to  be  executed  either  with  respect  to  the  management  of  the  society 
or  branch,  or  the  enactment,  amendment,  repeal,  or  alteration  of  the  rules 
thereof;  and  in  such  rules  there  shall  distinctly  be  set  forth, 

1.  The  name  and  designation  of  such  society  or  branch,  and  place 
where  the  business  thereof  is  carried  on,  the  whole  of  the  objects  and 
intentions  for  which  it  is  founded,  the  whole  of  the  purposes  to  which 
the  funds  thereof  are  applicable  according  to  the  rules  and  tables 
thereof,  and  the  conditions  under  which  any  member,  or  party  claim- 
ing under  or  by  a  member,  may  become  entitled  to  any  benefit  assured 
thereby. 

2.  The  manner  of  making,  repealing,  or  altering  rules,  of  appointing 
trustees,  a  treasurer,  and  an  officer  who  shall  keep  the  books  and 
Recounts,  and  prepare  the  returns  required  by  this  act,  a  general  board 
of  committee  of  management,  and  the  duties  and  powers  of  each. 

3.  The  mode  in  which  the  funds  shall  be  invested. 

4.  The  manner  in  which  disputes  between  the  society  or  branch,  and 
any  member  thereof,  or  person  claiming  on  account  or  through  any 
member,  shall  be  settled. 

y.  Separate  accounts  to  be  kept — That  the  rules  of  every  such  society  or 
branch  shall  provide  that  all  monies  received  or  paid  on  account  of  each 
and  every  particular  fund  or  benefit  assured  to  the  members  thereof,  their 
husbands,  wives,  children,  or  kindred,  for  which  a  separate  table  of  con- 
tributions payable  shall  have  been  adopted,  shall  be  entered  in  a  separate 
account  distinct  from  the  monies  received  and  paid  on  account  of  any  other 
benefit  or  fund. 

VI.  Society  not  established  till  Rules  certified, — ^That  such  society  or  branch 
shall  not  be  deemed  to  be  legally  established  under  this  act,  nor  be  entitled 
to  any  of  the  provisions  of  the  same,  unless  the  rules  and  every  amendment 
of  rules  or  tables  made  from  time  to  time  thereof  shall  have  been  duly  cer- 
tified by  the  registrar  as  hereinafter  provided.^ 

VII.  Registrar  to  give  certificate, — That  two  printed  or  written  copies  of  all 
rules  and  tables  adopted  by  such  society  or  branch,  together  with  the  name 
and  residence  of  every  trustee  thereof,  signed  by  three  members,  and 
countersigned  by  the  clerk  or  steward  or  other  ofticer,  with  all  convenient 
speed  afler  the  same  shall  be  made,  altered  or  amended,  and  so  from  time  to 
time  after  every  making,  altering,  or  amending  thereof,  shall  be  transmitted 
to  the  registrar  of  friendly  societies  in  England^  Scotland^  or  Ireland,  as  thb  case 
may  be ;  and  so  soon  as  the  said  registrar  shall  find  the  said  rules  to  be 
framed  in  conformity  with  law,  and  that  no  rule  or  part  thereof  is  repugnant 
to  another,  and  that  the  same  are  reasonable  and  proper,  he  shall  register 
the  same ;  and  if  such  rules  and  tables  have  been  certified  under  the  hand 
of  the  actuary  to  the  commissioners  for  reduction  of  the  national  debt,  or  by 
some  other  actuary  who  shall  have  been  for  more  than  five  years  an  actuary 
of  some  life  assurance  company  established  in  London^  Edinburgh^  or  DubUn^ 
in  the  form  set  forth  in  schedule  (C)  to  this  act  annexed,  and  signed  by 
him  at  the  foot  of  both  the  rules  and  tables,  or  shall  have  been  furnished 


1  See  7th  July  1810,  Lawson  ;  5th  June  1828,  Way,  cmiBy  and  Engliih  oate,  R. 
19  L.  J.  233.  'A 
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to  such  society  or  branch  bj  the  registrar,  the  registrar  shall  give  a  certifi- 
cate in  the  form  set  forth  in  schedule  (B)  to  this  act  annexed,  and  such 
society  or  branch  shall  be  denominated  certified  friendly  society ;  but  if 
such  rules  and  tables  shall  not  have  been  so  certified  by  an  actuary  as  above 
mentioned,  in  such  case  the  registrar  shall  give  a  certificate  in  the  form  set 
forth  in  schedule  (A)  to  this  act  annexed,  and  such  society  or  branch  shall 
be  denominated  registered  friendly  society ;  and  the  registrar  shall  return 
one  of  the  copies  to  the  society  or  branch,  and  shall  keep  the  other  in  such 
manner  as  shall  be  from  time  to  time  directed  by  one  of  her  Majesty's 
principal  secretaries  of  state ;  and  all  rules,  alterations,  or  amendments 
thereof,  when  certified  as  aforesaid,  shall  be  binding  on  the  several  members, 
and  all  persons  claiming  by  or  under  them. 

VIII.  Societies  panting  Annuities, — ^That  it  shall  not  be  lawful  for  the  regis- 
trar to  grant  any  certificate  to  any  society  assuring  to  any  member  thereof 
a  certain  annuity,  deferred  or  immediate,  unless  the  tables  of  contributions 
payable  for  such  kind  of  assurance  shall  have  been  certified  by  an  actuary 
as  aforesaid  or  furnished  by  the  registrar. 

IX.  Fees  to  be  paid  to  Registrar, — That  for  every  such  certificate  of  rules 
of  any  friendly  society  a  fee  of  one  guinea  shall  be  paid  to  the  registrar, 
and  for  every  certificate  of  rules  of  any  branch  of  such  society  a  fee  of  two 
shillings  and  sixpence ;  and  for  every  certificate  of  amendment,  repeal,  or 
alteration  of  rules  of  any  society  or  branch,  a  fee  of  two  shillings  and  six- 
pence shall  be  paid  to  the  registrar. 

X.  Appointment  of  Registrar, — That  the  future  registrars  of  friendly 
societies  in  England^  Scotland,  and  Ireland  respectively,  shall  be  appointed 
by  the  commissioners  for  the  reduction  of  the  national  debt,  and  shall  hold 
ofiice  during  the  pleasure  of  the  said  commissioners  ;  and  it  shall  be  lawful 
for  her  Majesty  to  grant  to  the  registrar  in  England  already  appointed  a 
salary  not  exceeding  one  thousand  pounds  by  the  year,  and  to  every  regis- 
trar in  England  hereafter  to  be  appointed  a  salary  not  exceeding  eight  hun- 
dred pounds  by  the  year,  and  to  every  registrar  in  Ireland  and  Scotland  re- 
spectively already  or  to  be  hereafter  appointed  such  a  salary  as  to  the  com- 
missioners of  her  Majesty's  treasury  shall  seem  meet,  and  every  such  salary 
shall  be  paid  by  four  equal  quarterly  payments ;  and  any  registrar  who  shall 
be  appointed,  or  shall  die,  resign,  or  be  removed  from  his  ofilice,  in  the  in- 
terval between  two  quarterly  days  of  payment,  shall  be  entitled  to  a  part  of 
his  salary  proportional  to  that  part  of  such  quarter  of  a  year  during  which 
he  shall  hold  his  appointment. 

XI.  Treasurer  to  give  Bond, — ^That  every  treasurer  of  any  society  or 
branch  established  under  the  provisions  of  this  act,  before  he  shall  be  ad- 
mitted to  take  upon  him  the  execution  of  any  such  ofiice,  shall  become 
bound  in  a  bond  according  to  the  form  set  forth  in  schedule  (E)  to  this  act 
annexed,  with  two  sufiUcient  sureties,  for  the  just  and  faithful  execution  of 
such  office,  and  for  rendering  a  just  and  true  account  according  to  the  rules 
of  such  society  or  branch,  in  such  penal  sum  of  money  as  by  the  trustees  or 
board  of  management  shall  be  deemed  expedient ;  and  every  such  bond  to 
be  given  by  or  on  behalf  of  such  officer  shall  be  given  to  the  trustees  of  the 
said  society  or  branch  for  the  time  being,^  and  in  case  of  forfeiture  it  shall 
be  lawful  to  sue  upon  such  bond  in  the  name  of  the  trustees  for  the  time 
being,  for  the  use  of  the  said  society  or  branch ;  provided  that  such  bond 

1  Under  the  10  Geo.  IV.  c.  56,  s.  11,  the  bond  was  ^nted  to  the  clerk  of  the  peace,  but 
now  to  the  trustees.    See  17th  June  1834,  Thistle  Society  of  Aberdeen,  €mte. 
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shall  have  in  Scotland  the  same  force  and  effect  as  a  bond  in  the  form  and 
use  in  Scotland  containing  a  clause  of  registration.  ^ 

XII.  Tntstees,  etc,,  to  invest  Funds. — That  the  trustees  or  treasurer  for  the 
time  being  of  any  such  society  or  branch,  or  of  any  society  already  established 
under  any  of  the  acts  relating  to  friendly  societies,  shall  and  they  are  hereby 
required  from  time  to  time,  by  and  with  the  consent  of  such  society  or 
branch,  to  be  had  and  testified  in  such  manner  as  the  rules  shall  direct,  to 
lay  out  and  invest  such  part  of  all  sums  of  money  as  shall  at  any  time  be 
collected,  given,  or  paid  to  and  for  the  purposes  of  such  society,  as  may  not 
be  wanted  for  the  immediate  use  thereof,  or  to  meet  the  usual  accruing  liabi- 
lities of  such  society  or  branch,  in  the  names  of  such  trustees,  in  any  savings 
banks,  subject  to  the  provisions  or  acts  in  force  relating  to  the  same,  or  in 
any  of  the  parliamentary  stocks  or  public  funds  of  Great  Britain  or  Ireland, 
or  at  interest  upon  government  securities,  or  in  Bank  of  England  stock,  or 
in  the  stock  of  securities  of  the  Honourable  East  India  Company,  or  on 
mortgage  of  freehold,  leasehold,  or  copyhold  property,  such  leasehold  being 
for  a  term  of  years  absolute  of  which  not  less  than  thirty  years  shall  be  un- 
expired, and  such  copyhold  being  copyhold  of  inheritance,  in  Great  Britain 
or  Ireland,  or  on  security  of  any  heritable  property,  or  in  any  chartered  or 
other  public  joint-stock  bank  in  Scotland,  or  in  or  upon  the  security  of  any 
county  or  borough  rates  authorized  to  be  levied  and  mortgaged  by  any  act  of 
parliament,  or  on  loan  to  any  member  of  any  such  society  on  the  security 
of  any  policy  of  assurance  effected  on  his  own  life,  provided  that  the  amount 
of  such  loan  shall  not  exceed  the  actual  estimated  value  of  such  policy  at 
the  time  such  loan  be  made;'  and  from  time  to  time,  with  such  consent  as 
aforesaid,  to  alter  and  transfer  such  securities  and  funds  and  to  make  sale 
thereof  respectively ;  and  all  dividends,  interests,  and  proceeds  which  shall 
from  time  to  time  arise  from  the  monies  so  laid  out  or  invested  as  aforer 
said  shall  be  brought  to  account  by  such  trustees,  and  shall  be  applied  to 
and  for  the  use  of  such  society  or  branch,  according  to  the  rules  thereof: 
Provided  always,  that  it  shall  be  lawful  for  the  trustees  or  treasurer  as 
aforesaid,  with  the  consent  of  such  society  or  branch  as  aforesaid,  to  pur- 
chase, hire,  or  take  upon  lease  any  room  or  premises  for  the  purpose  of  holding 
therein  the  meetings  of  such  society  or  branch,  or  for  the  transaction  of  busi- 
ness relating  thereto,  and  to  hold  the  same  in  trust  in  and  for  the  use  of  such 
society  or  branch,  and  to  sell,  exchange,  let,  and  demise  the  same  in  whole 
or  in  part  with  consent  as  aforesaid.     (This  section  applies  to  existing  societies,) 

XIII.  Property  vested  in  Trustees. — That  all  hereditaments,  monies,  goods, 
chattels,  and  effects  whatever,  and  all  titles,  securities  for  money,  or  other 
obligatory  instruments  and  evidences  or  muniments,  and  all  rights  or  claims, 
belonging  to  or  had  by  such  society  or  branch,  shall  be  vested  in  the  trus- 
tees or  trustee  for  the  time  being  of  the  same,  for  the  use  and  benefit  of  such 
society  or  branch,  and  the  respective  members  thereof,  their  respective  exe- 
cutors or  administrators,  according  to  their  respective  claims  and  interests, 
and  afler  the  death  or  removal  of  any  trustees  or  trustee  shall  vest  in  the 
succeeding  trustees  or  trustee  for  the  same  estate  and  interest  as  the  former 
trustees  or  trustee  had  therein,  and  subject  to  the  same  trusts,  without  any 
conveyance  or  assignment  whatever,  except  the  transfer  of  stocks  and  secu- 

*  Where  the  rules  of  a  fociety  provided  for  the  election  of  a  treasurer,  the  election  of  two 
was  held  competent ;  Sharp,  6  Price,  131. 

*  By  16  and  17  Vict.  c.  123  (postea)^  the  funds  may  be  investpd  in  any  incorporated  body 
or  company,  but  not  with  the  commisHioners  for  public  debt.  The  above  section  gives  much 
greater  power  of  investment  than  by  10  Geo.  IV;  c.  46,  s.  13. 
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rities  in  the  public  funds  of  Great  Britain  and  Ireland ;  and  also  shall  for  all 
purposes  of  action  or  suit,  as  well  criminal  as  civil,  in  law  or  in  equity,  in 
anywise  touching  or  concerning  the  same,  be  deemed  and  taken  to  be,  and 
shall  in  every  such  proceeding  (where  necessary)  be  stated  to  be,  the  pro* 
perty  of  the  person  or  persons  appointed  to  the  office  of  trustee  of  such 
society  for  the  time  being,  in  his  or  their  proper  name  or  names,  without 
further  description  ;  and  such  persons  or  person  shall  and  they  are  hereby 
respectively  authorized  to  bring  or  defend,  or  cause  to  be  brought  or  de- 
fended, any  action,  suit  or  prosecution,  criminal  as  well  as  civil,  in  any 
court  of  law  or  equity,  touching  or  concerning  the  property,  right,  or  claim 
aforesaid  or  of  belonging  to  or  bad  by  such  society  or  branch  ;  and  such  per- 
son shall  and  may  in  all  coses  concerning  the  property,  right,  or  claim  afore- 
said of  such  society,  sue  and  be  sued,  plead  and  be  impleaded,  in  any  court 
of  law  or  equity,  in  their  or  bis  proper  names  or  name,  as  trustees  or  trus- 
tee of  such  society  or  branch,  without  other  description  ;  and  no  such  suit, 
action,  or  prosecution,  shall  be  discontinued  or  abate  by  the  death  of  such 
person  or  his  removal  from  the  office  of  trustee,  but  the  same  shall  and  may 
be  proceeded  in  by  the  succeeding  trustees  or  trustee  in  the  proper  name  of 
the  person  commencing  the  same,  and  such  succeeding  trustees  or  trustee 
shall  pay  or  receive  like  costs  as  if  the  action  or  suit  had  been  commenced 
in  his  or  her  name,  for  the  benefit  of  or  to  be  reimbursed  from  the  funds  of 
such  society  or  branch  :^  Provided  always,  that  no  person  shall  be  deemed 
to  be  a  trustee  under  the  meaning  of  this  act  untU  the  resolution  of  the 
society  or  branch  appointing  him  trustee  shall  have  been  transmitted,  under 
the  hand  of  three  members  of  the  society  or  branch,  and  signed  i>y  such 
trustee,  countersigned  by  the  clerk  or  other  principal  officer,  to  the  registrar, 
to  be  by  him  deposited  with  the  rules  of  the  society  or  branch  in  his  custody 
as  aforesaid.^ 

XIV.  LimitcUion' of  regponsibility  of  Treasurer,  etc. — ^That  no  treasurer  or 
trustee  or  other  officer  of  any  society  or  branch  established  under  the 
authority  of  this  act  shall  be  liable  to  make  good  any  deficiency  which  may 
arise  in  the  funds  thereof  unless  he  shall  have  declared,  by  writing  under  his 
hand,  to  be  deposited  with  the  registrar,  that  he  is  willing  so  to  be  answer- 
able ;  and  it  shall  be  lawful  for  each  of  such  persons  to  limit  his  responsibility 
to  such  sum  as  shall  be  specified  in  such  writing :  Provided  always,  thai 
every  treasurer,  trustee,  and  other  officer  shall  be  personally  responsible  and 
liable  for  all  monies  actually  received  by  him  on  account  of  or  for  the  use 
of  such  society  or  branch. 

XV.  Annual  Return, — ^That  the  trustees  or  other  officer  of  every  such 
society  or  branch  in  whose  charge  the  accounts  of  the  said  society  are  kept 
shall  once  in  every  year  prepare  or  cause  to  be  prepared  a  general  statement 
of  the  funds  and  effects  of  such  society  or  branch  during  the  past  twelve 
mouths,  in  such  form  as  shall  enable  the  registrar  to  make  a  return  under 
the  several  heads  set  forth  in  schedule  (F)  to  this  act  annexed,  as  accu- 
rately as  such  officer  may  be  able  to  furnish  the  information  required,  and 
shall  transmit  the  same  to  the  registrar  on  some  day  before  the  first  of 
September  in  each  year ;  and  every  such  statement  shall  be  attested  by  two 
trustees  of  such  society,  and  by  the  auditor,  if  any  such  shall  have  been 
appointed,  and  shall  be  countersigned  by  the  officer  who  keeps  the  accounts 

1  The  consent  of  the  members  to  actions  at  law  required  by  section  21  of  10  Gm>.  IV.  o.  56, 
is  not  here  repeated.    But  see  tlie  conditions  required  by  sections  6  and  16  of  this  statute. 

>  By  10  Geo.  IV.  c.  56,  s.  21,  the  funds  were  invested  in  name  of  treasurer  or  trustee  for  the 
time  being. 
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u>f  such  flocietj;  and  every  member  shall  be  entitled  to  receive  from  tbe  said 
society  a  copy  of  such  statement  on  payment  of  sixpence. 

XVI,  Default  of  such  Return. — That  if  in  any  year  such  statement  shall 
not  have  been  transmitted  as  aforesaid  on  or  before  the  last  day  of  September^ 
the  registrar  shall  give  notice  to  the  trustees  of  such  society  or  branch ;  and 
if  the  said  statement  shall  not  have  been  transmitted  on  or  before  the  last 
day  of  December  following,  or  if  any  fraudulent  or  wilfully  false  return  shall 
have  been  transmitted,  such  trustees  are  hereby  declared  to  be  incapable  of 
prosecuting  any  action  in  any  court  of  law  or  equity  on  behalf  of  such  society 
or  branch  until  they  shall  have  duly  furnished  to  the  registrar  such  state- 
ment as  aforesaid.^ 

XVII.  QuingitenmcU  Eetums. — And  whereas  it  is  desirable,  for  the  better 
security  of  friendly  societies,  that  correct  calculations  of  tables  of  payment 
and  allowances  dependent  on  the  duration  of  sickness  and  the  probabilities  of 
human  life  should  be  constructed  for  their  assistance ;  and  it  is  expedient  to 
collect  data  and  facts  resulting  from  the  experience  of  such  societies  from 
time  to  time,  for  the  purpose  of  correcting  such  calculations  :  Be  it  enacted, 
that  the  trustees  or  other  officers  as  aforesaid  of  every  society  or  branch 
established  under  the  provisions  of  this  act,  in  which  any  benefits  are  assured 
for  an  allowance  in  sickness,  an  annuity,  deferred  or  immediate,  or  a  sum  to 
be  paid  on  death,  shall,  within  three  months  after  the  expiration  of  the 
month  of  December  1855,  and  so  again  within  three  months  after  the  expira- 
tion of  every  five  years  succeeding,  transmit  to  the  registrar  a  return  of  the 
rate  of  sickness  and  mortality  experienced  by  the  society  or  branch  within 
the  preceding  five  years,  in  such  form  as  shall  be  prepared  for  that  purpose, 
and  furnished  to  the  trustees  of  every  such  society  or  branch,  by  the  said 
registrar,  under  the  direction  of  one  of  her  Majesty's  principal  secretaries  of 
state. 

XVm.  Registrar  to  prepare  Abstract, — ^That  the  registrar  shall  cause  to  be 
made  an  abstract  and  report  of  all  such  annual  and  quinquennial  returns, 
and  shall  lay  the  same  before  one  of  her  Majesty's  principal  secretaries  of 
state,  and  before  both  Houses  of  Parliament. 

XIX.  Registrar  may  order  Stock  to  be  trans/erred, — ^That  whenever  it  shall 
happen  that  any  person  in  whose  name  any  part  of  the  several  stocks, 
annuities,  and  funds  transferable  at  the  Bank  of  England,  or  in  the  books  of 
the  Governo|  and  Company  of  the  Bank  of  England,  is  or  shall  be  standing 
as  a  trustee  of  any  such  society  or  branch,  shall  be  out  of  England,  Ireland^ 
or  Scotland,  respectively,  or  shall  have  been  removed  from  his  office  of 
trustee,  or  shall  bo  a  bankrupt,  insolvent,  or  lunatic,  or  it  shall  be  unknown 
whether  such  trustee  is  living  or  dead,  it  shall  be  lawful  for  the  registrar  to 
direct  that  the  accountant-general,  secretary,  or  deputy-secretary,  or  other 
proper  officer  for  the  time  being  of  the  Governor  and  Company  of  the  Bank 
of  England,  do  transfer  in  the  books  of  the  said  company  such  stock,  annuities, 
or  funds  standing  as  aforesaid  to  and  into  the  name  of  the  newly  appointed 
trustee  or  trustees,  and  also  pay  over  to  such  person  or  persons  as  aforesaid 
the  dividends  of  such  stock,  annuities,  or  funds ;  and  whenever  it  shall 
happen  that  one  or  more  only,  and  not  all  or  both,  of  such  trustees  as  afore- 
said, shall  be  so  absent,  or  have  been  removed,  or  be  a  bankrupt,  insolvent,  or 
lunatic,  or  it  be  unknown  whether  any  one  or  more  of  such  trustees  be  living 
or  dead,  it  shall  be  lawful  for  the  said  registrar  to  direct  that  the  other  and 

1  The  penalty  of  L.5  on  the  party  negleoting  to  ma^e  the  returns,  impoaed  by  the  9  and  10 
Vict.  c.  2/,  8.  6,  is  omitted  in  this  corresponding  clanse. 

2d 


418   FRIENDLY  SOCIETY  ACT  (13  and  U  Vict,  c  115.) 

others  of  such  trustees  do  transfer  such  stock,  annuities,  or  funds  to  or  into . 
the  name  of  such  person  so  appointed  trustee  as  aforesaid,  jointly  with  the 
continuing  trustees,  if  any,  an,d  also  receive  and  pay  over  the  dividends  of 
such  stock,  annuities,  or  funds,  as  such  society  shall  direct. 

XX.  Indemnity  to  Bank. — That  this  act  shall  be  a  full  and  complete  indem- 
nity and  discharge  to  the  Governor  and  Company  of  the  Bank  o^  England,  and 
their  officers  and  servants,  for  all  acts  and  things  done  pursuant  hereto ;  and 
such  acts  and  things  shall  not  be  questioned  or  impeached  in  any  court  of  law 
or  equity  to  their  prejudice  or  detriment. 

XXI.  Provisions  of  Acts  against  Seditious  Societies  not  to  extend  to  Sodetist 
under  tliis  A  ct, — Ttiat  the  provisions  of  an  act  passed  in  the  thirty-ninth  year  of 
the  reign  of  King  Greorge  the  Third,  intituled  '^  An  Act  for  the  more  efiectiial 
suppression  of  societies  established  for  seditious  and  treasonable  purposes, 
and  for  better  preventing  treasonable  and  seditious  practices,"  and  also  of 
another  act  passed  in  the  fifty-seventh  year  of  the  reign  of  King  George  the 
Third,  intituled  ^*  An  Act  for  the  more  effectual  preventing  seditious  meetings 
and  assemblies,"  shall  not  extend  to  any  society  or  branch  established  under 
this  act  in  which  benefits  are  assured  to  the  members  depending  on  the  laws  and 
sickness  and  mortality,  or  to  any  meeting  of  the  members  or  officers  thereof,  in 
which  society  or  branch  or  at  which  meeting  no  business  whatever  is  trans- 
acted other  than  that  which  directly  and  immediately  relates  to  the  objects 
of  the  society  or  branch  as  declared  in  the  rules  thereof,  as  they  are  set  forth 
in  the  certified  copy  thereof:  Provided  always,  that  the  trustees  or  other 
ofiicers  of  such  society  or  branch,  when  required  under  the  hand  of  two  of 
her  Majesty's  justices  of  the  peace,  shall  give  full  information  to  such  justices 
of  the  nature,  objects,  proceedings,  and  practices  of  such  society  or  branch, 
and  in  default  thereof  the  provisions  of  the  said  recited  acts  shaU  be  in  force 
with  regard  to  such  society  or  branch.  {The  last  clause  is  new,  and  the  exempt 
Hon  of  the  section  is  limited  to  a  certain  class  of  societies.) 

XXII.  Disputes  between  Society  and  Trustees, — That  if  any  dispute  shall 
arise  between  the  members,  or  person  claiming  under  or  on  account  of  any 
member,  of  any  society  or  branch  established  under  this  act,  and  the.  trus- 
tees, treasurer,  or  other  officer  or  committee  thereof,  it  shall  be  settled  in 
such  manner  as  the  rules  of  such  society  or  branch  shall  direct  (see  sec.  4, 
art  4),  and  the  decision  so  made  shall  be  binding  and  conclusive;^  but 
if  such  dispute  be  of  such  kind  that  for  the  settlement  of  it,  according  to 
the  laws  now  in  force,  recourse  must  be  had  to  one  of  her  Majesty's  courts 
of  equity,  or  to  the  Court  of  Session,  it  may  be  referred,  at  the  option  of 
either  party,  to  the  judge  of  the  county  court  or  of  the  sheriff-court  in 
Scotland,  who  shall  proceed  ex  parte,  on  notice  in  writing  to  the  other  of  the 
said  parties  being  left  at  his  usual  place  of  residence  or  abode  ten  days 
previously ;  and  he  is  hereby  authorized  to  require  of  all  parties  who  are 
or  may  have  been  members,  trustees,  or  officers  of  such  society  to  produce 
before  him  all  books  or  other  documents  relating  to  the  concerns  of  such 
society ;  and  thereupon,  if  he  shall  so  think  fit,  it  shall  be  lawful  for  him  to 
determine  the  said  dispute,  and  to  displace  any  such  trustee  or  offioer,  or 
to  make  such  award  as  the  justice  of  the  case,  in  his  opinion,  may  require, 
and  such  decision  or  award  shall  be  binding  and  conclusive.' 

1  It  has  been  ruled  in  England,  that  where  a  mode  of  settlement  of  disputes  is  provided  bv 
the  rules,  recourse  to  courts  of  law  is  excluded  ;  Crisp  v.  Bunbury  ;  8  Biug.  394.  See  SeoUih 
Caiti,  Nos.  2  and  3,  anit^  p.  409. 

s  'i  liis  reference  to  the  courts  named  are  in  place  of  the  reference  to  the  regiitrar  under 
the  9  and  10  Vict.  c.  27,  s.  15. 
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XXin.  Rules  for  Arbitration, — That  if  it  shall  be  provided  by  the  rules 
of  such  society  or  branch  that  disputes  which  may  arise  between  any  member 
thereof  and  the  trustees,  committee,  or  officers  on  the  part  of  the  society  shall 
be  settled  by  arbitration,  the  number  of  arbitrators  and  mode  of  election 
shall  be  stated  in  the  rules ;  and  in  case  any  of  such  arbitrators  shall  at  any 
time  neglect  or  refuse  to  act,  the  members  of  such  society  or  branch  at  a 
general  meeting  or  general  committee  thereof,  are  hereby  required  forthwith 
to  elect  and  appoint  some  other  person  to  be  an  arbitrator  in  his  place ;  and 
the  rules  shall  direct  in  what  manner  such  arbitrators,  or  any  of  them,  shall 
proceed  to  determine  such  disputes ;  and  the  award  so  made  by  them,  or  so 
many  as  may  be  appointed  for  the  purpose,  according  to  the  rules,  shall  be 
final  and  binding  on  all  parties  without  appeal,  and  shall  not  be  removed  to 
any  court  of  law  or  equity  ;^  and  if  either  of  the  said  parties  shall  refuse 
or  neglect  to  comply  with  or  conform  to  the  decision  of  the  said  arbitrators, 
or  the  major  part  of  them,  it  shall  and  may  be  lawful  for  any  one  justice  of 
the  peace  for  the  county'  within  which  such  society  shall  be  established,  upon 
good  and  sufficient  proof  being  adduced  before  him  of  such  award  having 
been  made,  and  of  the  refusal  of  the  party  to  comply  therewith,  upon  com- 
plaint made  by  or  on  behalf  of  the  party  aggrieved,  to  summon  the  person 
against  whom  such  complaint  shall  be  made  to  appear  at  a  time  and  place 
to  be  named  in  such  summons,  and  upon  his  or  her  appearance,  or  in  default 
thereof  upon  due  proof  upon  oath  of  the  service  of  such  summons,  to  make 
such  order  thereupon  as  may  to  him  seem  just;  and  if  the  sum  of  money 
awarded,  together  with  the  sum  for  costs,  not  exceeding  the  sum  of  ten 
shillings,  as  to  such  justice  shall  seem  meet,  shall  not  be  immediately  paid, 
then  such  justice  shall,  by  warrant  under  his  hand,  cause  such  sum  and 
costs  as  aforesaid  to  be  levied  by  distress,  or  by  distress  and  sale  of  the 
monies,  goods,  chattels,  securities,  and  effects  belonging  to  the  said  party  or 
to  the  said  society,  together  with  all  further  costs  and  charges  attending 
such  distress  and  sale  or  other  legal  proceedings,  returning  the  overplus  (if 
any)  to  the  said  party,  or  to  the  said  society,  or  to  one  of  the  trustees  there- 
of; and  in  default  of  such  distress  being  found,  or  in  case  of  such  other  legal 
proceeding  being  ineffectual,  then  to  be  levied  by  distress  and  sale  of  the 
proper  goods  of  the  said  party  or  of  the  officers  of  the  said  society  so  neglect- 
ing or  refusing  as  aforesaid,  together  with  such  further  costs  and  charges  as 
aforesaid,  returning  the  overplus  (if  any)  to  the  owner :  Provided  always, 
that  wherever  sums  shall  be  paid  by  any  such  officer  so  levied  on  his  or  her 
property  or  goods  in  pursuance  of  the  award  of  arbitrators,  or  order  of  any 
justice,  shall  be  repaid,  with  all  damages  accruing  to  him  or  her,  by  and  out 
of  the  monies  belonging  to  such .  society,  or  out  of  the  first  monies  which 
shall  be  thereafter  received  by  such  society.' 

XXIV.  If  no  Arbitrators  he  appointed, — That  if  the  rules  of  any  such 
friendly  society  or  branch  shall  have  provided  for  the  settlement  of  disputes 
by  arbitration,  but  no  arbitrator  shall  have  been  appointed,  or  no  award  shall 
have  been  made  within  forty  days  after  such  complaint  has  been  made  to  the 
officers  of  such  society  or  branch,  or  if  the  rules  shall  have  directed  that  any 
dispute  between  the  members  and  the  trustees  or  other  officers  on  the  com- 
mittee of  management  shall  be  settled  by  jtistices  of  the  peace^  then  it  shall  be 
lawful  for  any  justice  of  the  peace  acting  in  the  county  or  borough  in  which 

^  Where  the  arbiters  do  not  conform  to  the  rvles,  their  award  ii  not  binding ;  Res,  v« 
Grant;  13  Jur.  1026. 

'  One  justice  instead  of  two»  as  under  the  10  Geo.  IV.  o.  56,  s.  27*  may  enforce  the  award. 
'  s  See  llth  March  1825,  Cooper;  5th  June  1840,  Manson,  ante,  p  409. 
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the  principal  business  of  the  society  or  branch  is  earned  on,  on  complaint 
being  made  to  him  by  any  member,  or  person  claiming  under  a  member 
thereof,  of  any  matter  in  dispute  between  him  and  such  society  or  branch, 
to  summon  the  person  against  whom  such  complaint  shall  be  made  to  appear 
at  a  time  and  place  to  be  named  in  such  summons  ;  and  upon  his  appearance, 
or  in  default  thereof  upon  due  proof  on  oath  of  the  service  of  such  summons, 
it  shall  be  lawful  for  any  two  justices  to  proceed  to  hear  and  determine  the 
said  complaint ;  and  in  case  the  said  justices  shall  order  any  sum  of  money 
to  be  paid  by  such  person  against  whom  such  complaint  shall  be  made,  and 
such  person  shall  not  pay  the  same  to  the  person  and  at  the  time  specified 
by  such  justices,  they  shall  proceed  to  enforce  their  order  in  the  manner 
hereinbefore  directed  to  be  used  in  case  of  any  neglect  to  comply  with  the 
decision  of  the  arbitrators  appointed  under  the  authority  of  this  act.^ 

XXY.  Members  unjustly  expelled. — That  in  case  any  member  of  any  such 
society  or  branch  shall  have  been  expelled  from  such  society,  and  the  award 
of  the  arbitrators  or  the  order  of  the  justices  shall  direct  that  he  or  she  shall 
be  reinstated,  it  shall  be  lawful  for  such  arbitrators  to  award,  or  justices  to 
order,  in  default  of  such  reinstatement,  such  a  sum  of  money  to  be  paid  to 
such  member  by  the  trustees  of  such  society  as  to  such  arbitrators  or  justices 
may  seem  just  and  reasonable,  which  said  sum  of  money,  if  not  paid,  shall 
be  recoverable  from  the  said  society  or  branch,  or  the  treasurer,  trustee,  or 
other  officer,  in  the  same  way  as  any  money  awarded  by  arbitrators  la  re- 
coverable under  this  act.^ 

XXVI.  Cases  of  Fraud  or  Imposition, — ^That  for  the  more  effectually  pre- 
venting fraud  and  imposition  on  the  funds  of  such  societies,  if  any  officer, 
member,  or  any  other  person  being,  or  representing  himself  to  be,  a  member 
of  such  society  or  branch,  or  the  nominee,  executor,  administrator,  or  assig- 
nee of  any  member  thereof,  or  any  other  person  whatever,  shall  in  or  by  any 
false  representation  or  imposition  obtain  possession  of  the  monies,  securities, 
books,  papers,  or  other  effects  of  such  society  or  branch,  or  any  part  thereof^ 
or  having  the  same  in  his  or  her  possession  shall  withhold  or  misapply  the 
same,  it  shall  be  lawful  for  any  justice  of  the  peace  acting  in  the  county  or 
borough  in  which  the  principal  place  of  business  of  such  society  is  situated, 
upon  complaint  made  on  oath  or  affirmation  by  an  officer  of  such  society  or 
branch  appointed  for  that  purpose,  to  summon  such  person  against  whom 
such  complaint  sl^iU  be  made  to  appear  at  a  time  and  place  to  be  named  in 
such  summons ;  and  upon  his  or  her  appearance,  or  in  default  thereof  upon 
due  proof  upon  oath  or  affirmation  of  the  service  of  such  summons,  it  shall 
be  lawful  for  any  two  justices  acting  in  the  county  or  borough  aforesaid  to 
bear  and  determine  the  said  complaint ;  and  upon  due  proof  of  such  fraud 
the  said  justices  shall  convict  the  said  party,  and  award  double  the  amount 
of  the  money  so  obtained  or  withheld  to  be  paid  to  the  treasurer,  to  be  ap- 
plied by  him  to  the  purposes  of  the  society  or  branch,  or  order  the  said 
securities,  books,  papers,  or  other  effects  to  be  delivered  to  the  society  or 
branch,  together  with  such  costs  as  shall  be  awarded  by  the  said  justices, 
not  exceeding  the  sum  of  twenty  sliillings  ;  and  in  case  such  person  against 
whom  such  complaint  shall  be  made  shall  not  pay  the  sum  of  money  so 
awarded,  to  the  person  and  at  the  time  specified  in  the  said  order  to  deliver 
the  said  effects  as  aforesaid,  such  justices  are  hereby  required,  by  warrant 

>  The  decision  of  the  juBtices  as  to  the  failure  of  arbitration  being  a  preliminanr  to  their 
having  a  jarisdiction  is  not  conclusive,  but  is  subject  to  review  ;  Reg.  v.  Grant,  13  Jur.  1026, 
Bee  11th  b'eb.  1831,  Lindsay  ;  21st  Feb.  1833,  Lang  ;  4th  Deo.  1817,  Bremner,inte,  p.  409. 

*  See  2dth  Nuv.  1806,  Steele  ;  1 2th  Nov.  1834,  l^yes ;  18th  May  1836,  Howie,  aii<e,  p.  iOO. 
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ander  their  hands  and  seals,  to  cause  the  same  to  be  levied  by  distress  and 
sale  of  the  goods  of  such  person  on  whom  such  order  shall  have  been  made, 
or  by  other  legal  proceeding,  together  with  such  costs  as  shall  be  awarded 
by  the  said  justices,  not  exceeding  the  sum  of  ten  ekillings,^  and  also  the  costs 
and  charges  attending  such  distress  and  sale  or  other  legal  proceeding,  re* 
turning  the  overplus  (if  any)  to  the  owner ;  and  in  default  of  such  distress 
being  found,  or  of  such  effects  as  aforesaid  being  returned,  the  said  justices 
of  the  peace  shall  commit  such  person  so  proved  to  have  offended  to  the 
common  gaol  or  house  of  correction,  thera  to  be  kept  to  hard  labour  for 
such  a  period  not  exceeding  three  calendar  months  as  to  them  shall  seem  fit : 
Provided  nevertheless,  that  nothing  herein  contained  shall  prevent  the  said 
society  or  branch  from  proceeding  by  indictment  or  complaint  against  the 
party  complained  of;  and  provided  also,  that  no  party  shall  be  proceeded 
against  by  indictment  or  complaint  if  a  previous  conviction  has  been  obtained 
for  the  same -offence  under  the  provisions  of  this  act. 

XXVII.  Orders  of  Justices  to  be  final, — ^That  every  sentence,  order,  and 
adjudication  of  justices  under  this  act  shall  be  final  and  conclusive  to  all 
intents  and  pur|K)ses,  and  shall  not  be  subject  to  appeal,  and  shall  not  be 
removed  or  removeable  into  any  court  of  law,  or  restrained  or  restrainabla 
by  the  injunction  of  any  court  of  equity ;  and  that  no  suspension,  advoca* 
tion,  or  reduction,  shall  be  competent :  Provided  always,  that  in  Scotland 
the  sheriff,  within  his  county,  shall  have  such  aiid  the  like  power,  authority, 
and  jurisdiction  which  is  in  this  act  conferred  upon  any  justice  or  justices  of 
the  peace,  and  shall  exercise  the  same  in  such  and  the  like  form  and  manner, 
as  is  used  in  cases  of  a  summary  nature,  and  in  the  recovery  of  small  debts 
in  the  county  court.  {This  extension  of  the  shmff^s  jurisdiction  is  new,  hut  the 
mode  of  procedure  is  far  from  being  clear,) 

XXVIII.  Treasurers,  etc,  to  render  Accounts, — That  every  person  who  shall 
have  or  receive  any  part  of  the  monies,  effects,  or  funds  of  or  belonging  to 
any  such  society  or  branch,  or  shall  in  any  manner  have  been  or  shall  be 
entrusted  with  the  disposal,  management,  or  custody  thereof,  or  of  any 
securities,  books,  papers,  or  property  relating  to  the  same,  his  or  her  execu- 
tors, administrators,  and  assigns  respectively,  shall,  upon  demand  made,  or 
notice  in  writing  given  or  left  at  the  last  or  usual  place  of  residence  of  such 
persons,  in  pursuance  of  any  order  of  not  less  than  two  trustees  or  three 
members  of  the  committee  or  board  of  management,  give  in  his  account  at 
the  usual  meeting  of  such  society  or  branch,  or  to  such  committee  or  board 
of  management,  to  be  examined  and  allowed  or  disallowed ;  and  shall,  on 
the  like  demand  or  notice,  pay  over  all  the  monies  remaining  in  his  hands^ 
and  assign  and  transfer  or  deliver  all  securities  and  effects,  books,  papers, 
and  property,  in  his  hands  or  custody,  to  the  treasurer  or  trustee  for  the 
time  being,  or  to  such  other  person  as  such  committee  or  board  of  manage- 
ment shall  appoint ;  and  in  case  of  any  neglect  or  refusal  to  deliver  such 
account,  or  to  pay  over  such  monies,  or  to  assign,  transfer,  or  deliver  such 
securities  and  effects,  books,  papers,  and  property,  in  manner  aforesaid,  it 
shall  be  lawful  to  and  for  the  members  of  every  such  society,  or  committee 
or  board  of  management  thereof,  in  the  name  of  the  treasurer  or  trustee  or 
other  ofilicer  thereof,  to  apply  by  petition  to  the  registrar,  who  shall  and  may 
proceed  thereupon  in  a  summary  way,  and  make  such  order  therein  as  to 
such  registrar,  in  his  discretion,  shall  seem  just.^ 

'  There  is  a  contradiction  in  the  matter  of  the  costs  to  he  awarded.     It  is  thought  that  the 
last-mentioned  sum  was  intended  to  apply  to  the  costs  of  the  distroM  and  sale. 
*  Under  the  10  Geo.  IV.  c.  56,  s.  14,  the  application  was  to  the  Court  of  Exchequer. 
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XXIX.  Registrar  may  inspect  Books, — ^That  on  any  proceedings  before 
the  said  registrar,  he  shall  be  authorized  to  inspect  and  to  require  the  pro- 
duction before  him  of  all  books  or  other  documents  relating  to  the  matter 
in  dispute,  and  to  administer  an  oath  to  any  witness  appearing  before  him ; 
and  every  person  who  upon  such  oath  shall  wilfully  and  corruptly  give  any 
false  evidence  before  such  registrar  shall  be  deemed  to  be  guilty  of  perjury. 

XXX.  Orders^  etc,  without  Appeal. — That  all  orders  made  by  the  registrar 
under  the  provisions  of  this  act  shall  be  final  and  binding  on  all  parties, 
without  appeal ;  and  all  assignments,  orders,  transfers,  or  sales  made  in  pur- 
suance of  such  order  shall  be  valid  and  effectual  in  law  ;  and  if  any  person 
shall  refuse  or  neglect  to  obey  such  order,  and  shall  be  convicted  thereof,  be 
shall  be  deemed  guilty  of  a  misdemeanour.     {This  last  provision  is  new,) 

XXXI.  Secretary  of  State  to  fix  amount  of  Fees,— Th&l  it  shall  be  lawful 
for  one  of  her  Majesty's  principal  secretaries  of  state  from  time  to  time  to 
fix  reasonable  fees  to  be  paid  on  any  such  proceedings  before  the  registrar, 
and  all  such  fees  shall  be  paid  in  the  first  instance  by  the  trustees  of  the 
society  or  branch  ;  and  the  registrar  shall  determine  in  and  by  his  award  or 
order  by  which  of  the  parties  and  in  what  proportion  the  expense  of  such 
fees  shall  be  finally  borne ;  and  the  trustees  of  such  society  or  branch,  hay- 
ing paid  such  fees,  shall  be  entitled  to  recover  them  from  the  party  or  parties 
against  whom  they  shall  be  so  awarded. 

XXXII.  Member  may  be  a  Witness. — ^That  on  the  trial  of  any  action, 
indictment,  or  other  proceeding  respecting  the  property  of  any  society 
established  under  the  provisions  of  this  act,  or  in  any  proceedings  before  any 
justice  of  the  peace,  judge  of  the  county  court,  or  the  registrar,  any  memb^ 
of  such  society  shall  be  a  competent  witness,  and  shall  not  be  objected  to  on 
account  of  any  interest  he  may  have  as  such  member  in  the  result  of  such 
action,  indictment,  or  other  proceeding. 

XXXIII.  Minors  may  be  Members. — That  a  minor  may  become  a  member 
of  any  such  society  or  branch,  and  he  is  hereby  empowered  to  execute  all 
instruments,  and  give  all  necessary  acquittances :  Provided  always,  that  such 
minor  shall  not  be  competent  during  his  minority  to  hold  any  office  as  direc- 
tor, trustee,  treasurer,  or  manager  in  such  society  or  branch.^ 

XXXIY.  Dissolution  of  Society. — That  it  shall  not  be  lawful  for  the  mem- 
bers of  any  such  society  or  branch,  by  any  rule  or  order  or  resolution,  to 
dissolve  or  determine  such  society  or  branch,  so  long  as  the  intents  or  par- 
poses  declared  by  the  rules  of  such  society,  or  any  of  them,  remain  to  be 
carried  into  effect,  without  obtaining  the  votes  of  consent  of  five-sixths  in  value 
of  the  then  existing  members,  to  be  ascertained  in  manner  hereinafter  men- 
tioned, and  also  the  consent  of  all  persons  then  receiving  or  then  entitled 
to  receive  relief,  either  on  account  of  sickness,  age,  or  infirmity,  to  be  testi- 
fied under  their  hands  individually  and  respectively ;  and  for  the  purpose  of 
ascertaining  the  votes  of  such  five-sixths  in  value,  every  member  shall  be 
entitled  to  one  vote,  and  an  additional  vote  for  every  five  years  that  he  may 
have  been  a  member :  Provided  also,  that  no  one  member  shall  have  more 
than  five  votes  in  the  whole ;  and  in  all  cases  of  dissolution  the  intended 
appropriation  or  division  of  the  funds  or  other  property  shall  be  fiiirly  and 
distinctly  stated  in  the  proposed  plan  of  dissolution  prior  to  such  consent 
being  given  ;  and  it  shall  not  be  lawful  for  such  society  or  branch  by  any 
rule  to  direct  the  division  or  distribution  of  such  stock  or  fund,  or  any  part 
thereof,  to  or  amongst  the  several  members  of  such  society,  other  than  for 

1  The  consent  of  parents,  masters,  or  guardians,  which  was  necessary  under  the  10  Geoi. 
IV.  c.  56,  8.  32,  is  not  required  in  the  case  of  societies  under  this  act. 
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carrying  into  effect  the  general  intents  and  purposes  declared  by  the  rules 
originally  certified :  and  all  such  rules  for  the  dissolution  or  determination 
thereof  without  such  consent  as  aforesaid,  or  for  the  distribution  or  division 
of  the  stock  or  funds  contrary  to  the  rules,  shall  be  void  and  of  none  effect ; 
and  in  the  event  of  such  division  or  misappropriation  of  the  funds  without 
the  consent  hereby  declared  to  be  requisite,  any  trustee  or  other  officer  or 
person  aiding  or  abetting  therein  shall  be  liable  to  the  like  penalties  as  are 
in  this  act  provided  in  cases  of  fraud  :  Provided  always,  that  it  shall  be 
lawful  for  any  two  or  more  societies  or  branches  to  become  united  or  incor- 
porated in  one  society  or  branch,  upon  such  terms  as  shall  be  approved  by 
the  major  part  of  the  trustees  and  board  of  management  of  both  societies  or 
branches. 

XXXV.  Rxdesy  etc.  to  he  receited  without  Proof  of SigncUure. — ^That  all  rules, 
alteration  of  rules,  transcript  or  copy  of  or  extracts  from  all  rules  and  alter- 
ation of  rules,  and  all  awards,  writings,  and  documents,  of  what  nature  or 
kind  soever,  relating  to  any  society  or  branch,  directed  by  any  act  or  acts 
of  Parliament  to  be  certified  by  the  registrar,  and  purporting  to  be  signed 
by  him,  shall,  in  the  absence  of  any  evidence  to  the  contrary,  be  received  in 
all  courts  of  law  and  equity  and  elsewhere,  without  proof  of  the  signature 
thereto. 

XXXVr.  Executorsj  etc.  of  Officers  to  pay  Money  due  to  Society  before  any 
other  Debts, — ^That  if  any  person  appointed  to  any  office  in  any  friendly 
society  or  branch  thereof  established  under  this  act,  and  being  intrusted  with 
the  keeping  of  the  accounts,  or  having  in  his  hands  or  possession,  by  virtue 
of  his  said  office  or  employment,  any  monies  or  effects  belonging  thereto,  or 
any  deeds  or  securities  relating  to  the  same,  shall  die,  or  become  a  bank- 
rupt or  insolvent,  or  have  any  execution  or  attachment  or  other  process 
issued,  or  action  or  diligence  raised,  against  his  lands,  goods,  chattels,  or 
effects,  or  property  or  estate,  heritable  or  moveable,  or  make  any  assignment, 
disposition,  assignation,  or  other  conveyance  thereof,  for  the  benefit  of  his 
creditors,  his  heirs,  executors,  administrators,  or  assignees,  or  other  persons 
having  legal  right,  or  the  sheriff  or  other  officer  executing  such  process,  or 
the  party  using  such  action  or  diligence,  shall,  within  forty  days  after  de- 
mand made  in  writing  by  the  order  of  any  such  society  or  branch,  or  of  not 
less  than  three  of  the  committee  of  management  assembled  at  any  meeting 
thereof,  deliver  and  pay  over  all  monies  and  other  things  belonging  to  such 
society  or  branch  to  such  person  as  such  society  or  committee  shall 
appoint,  and  shall  pay  out  of  the  estates,  assets,  or  effects,  heritable  or 
moveable,  of  such  person,  all  sums  of  money  remaining  due  which  such 
person  received  by  virtue  of  his  said  office  or  employment,  before  any  other 
of  his  debts  are  paid  or  satisfied,  or  before  the  money  directed  to  be  levied 
by  such  process  as  aforesaid,  or  which  may  be  recovered  or  recoverable 
under  such  diligence,  is  paid  over  to  the  party  issuing  such  process  or 
using  such  diligence ;  and  all  such  assets,  lands,  goods,  chattels,  property, 
estates,  and  effects  shall  be  bound  to  the  payment  and  discharge  thereof 
accordingly.^ 

XXXVII.  Member  belonging  to  more  than  one  Society. — ^That  if  any  person 
afler  the  passing  of  this  act  shall  become  a  member  of  more  than  one 
society  or  branch,  and  thereby  be  entitled  to  certain  benefits  on  account  of 

i^It  WM  held  under  the  simUar  section  in  4  and  5  Will.  lY.  c.  40,  s.  12,  that  this  clause 
did  not  give  preference  tor  money  lent  to  an  officer  on  his  personal  security  ;  Lancaster 
Amicable  Society,  6  Ves.  98  ;  Stamford  Friendly  Society,  16  Ves.  280.— See  10th  Feb.  1826, 
Milleri  ante. 
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the  same  kind  of  assurance  from  more  than  one  society  or  branch,  it  shall 
not  be  lawful  for  him  to  claim  or  receive  such  benefit  from  any  or  either 
society  or  branch  without  signing  a  declaration  that  the  joint  value  or  amoont 
of  all  the  benefits  in  any  one  kind  of  assurance  to  which  he  may  be  entitled 
from  any  society  or  societies,  branch  or  branches,  of  which  he  may  be  a 
member,  does  not  in  the  aggregate  exceed  the  amount  of  one  hundred  pounds 
in  one  sum,  or  an  annuity  of  thirty  pounds  par  annum^  or  a  sum  in  sickness 
of  twenty  shillings  per  week ;  and  in  case  such  declaration  shall  not  be  true, 
such  member  shall  be  liable  to  the  penalties  hereinbefore  enacted  in  the 
case  of  fraud. ^ 

XXXVIII.  Power  to  invest  Monies  with  National  Debt  Commissioners. — ^That 
it  shall  be  lawful  for  any  certified  society  (see  sec,  7)  or  certified  branch 
thereof,  established  under  this  act,  to  pay  directly  into  the  Bank  of  England 
any  sum  of  money  not  less  than  fifty  pounds  to  the  account  of  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  upon  the  declaration  of  the 
treasurer  or  trustees  of  such  society  or  branch,  or  any  two  or  more  of  them, 
that  such  monies  belonging  exclusively  to  the  society  or  branch  for  which 
such  payment  is  intended  to  be  made ;  and  the  cashier  of  the  Bank  of 
England  is  hereby  required  to  receive  all  such  monies,  and  to  place  the  same 
to  the  account  raised  in  the  names  of  the  said  commissioners  for  the  time 
being  in  the  books  of  the  bank,  denominated  ^^  The  Fund  for  Friendly 
Societies ; ''  and  in  case  such  declaration  shall  not  be  true,  then  and  in 
every  such  case  the  sum  of  money  paid  in  on  such  declaration  shall  be  for- 
feited  to  the  said  commissioners,  and  applied  by  them  in  the  manner  directed 
by  an  act  passed  in  the  ninth  year  of  the  reign  of  King  George  the  Fourth, 
intituled  '^  An  Act  to  consolidate  and  amend  the  Laws  relating  to  Savings 
Banks ;"  and  all  the  clauses  and  provisions  of  the  acts  for  the  time  being  in 
force  relating  to  savings  banks,  with  respect  to  the  account  of  such  banks, 
and  the  regulation  of  receipts,  certificates,  or  orders  concerning  the  same, 
shall  be  applicable  to  the  monies  so  paid  in  as  aforesaid  under  the  authority 
of  this  act,  as  if  the  same  had  been  repeated  herein  ;  and  every  such  society 
or  branch  shall,  on  paying  money  directly  into  the  bank  as  aforesaid,  be 
entitled  to  receive  receipts  bearing  interest  at  the  rate  of  twopence  per  centum 
pei'  diem :  Provided  always,  that  no  fractional  part  less  than  one  penny  shall 
be  allowed  or  paid  as  interest  upon  the  principal  sum  contained  in  such 
receipt.     (See  sec,  43.) 

XXXIX.  Powers  of  Attorney ^  etc,  not  liable  to  Stamp  Duty. — ^That,  except 
as  hereinafter  provided,  no  order  of  the  registrar,  or  copy  of  rules,  power, 
warrant,  or  letter  of  attorney  granted  by  any  person  as  trustee  of  any  society 
or  branch  established  under  this  act,  for  the  transfer  of  any  share  in  the 
public  funds  standing  in  the  name  of  such  trustee,  nor  any  receipt  for  money 
contributed  to  the  funds  of  any  such  society  or  branch,  or  received  by  any 
member,  his  executors,  administrators,  assigns,  or  attornies,  from  the  fiands 
of  such  society,  nor  any  bond  to  be  given  to  or  on  account  of  any  such  society 
or  branch,  or  by  the  treasurer  or  trustee  or  any  officer  thereof,  nor  any  draft 
or  order,  nor  any  form  of  policy,  nor  any  appointment  of  any  agent,  nor  any 
certificate  or  other  instrument  for  the  revocation  of  any  such  appointment, 
nor  any  other  document  whatever  required  or  authorized  by  or  in  pursuance 
of  this  act,  shall  be  subject  or  liable  to  or  charged  with  any  stamp  duty. 

XL.  Payment  of  Sums  not  exceeding  X.50  when  Members  die  intestate, — That 


^  Tliiii  ii  a  new  provision,  and  applies  to  all  members  entering  any  existing  societj 
the  passing  of  this  act    But  see  Act  17  and  18  Vict.  c.  56,  s.  2. 


after 
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when  on  the  death  of  any  member  of  any  such  certified  friendly  society  (see 
section  7),  or  any  certified  branch,  or  of  any  friendly  society  already  estab- 
lished, any  sum  not  exceeding  fifty  pounds^  shall  become  payable,  it  shall  be 
lawful  for  the  trustees  for  the  time  being  of  such  society,  if  they  shall  be 
satisfied  that  no  will  was  made  and  lefl  by  such  deceased  member,  and  that 
no  letters  of  administration  or  confirmation  will  be  taken  out  of  the  funds, 
goods,  and  chattels  of  such  depositor,  to  pay  the  same  to  the  widower  or  widow 
of  such  member,  as  the  case  may  be,  or  to  the  child  of  such  member,  if  so 
directed  by  any  rule  of  such  society  or  branch,  and  in  case  there  shall  be  no  such 
direction,  then  to  pay  and  divide  the  same  to  and  amongst  the  person  or  persons 
entitled  to  the  effects  of  the  deceased  intestate,  without  taking  out  letters  of 
administration  in  England  and  Ireland^  and  without  confirmation  in  Scotland, 

XLI.  Payments  to  Persons  who  appear  entitled  to  Effects  of  deceased  Members, 
— ^That  whenever  the  trustees  of  any  certified  friendly  society  or  branch,  at 
any  time  after  the  decease  of  any  member,  shall  have  paid  and  divided  any 
sum  of  money  to  or  amongst  any  person  or  persons  who  shall  at  the  time  of 
such  payment  appear  to  such  trustees  to  be  entitled  to  the  effects  of  any  de- 
ceased intestate  member,  the  payment  of  any  such  sum  or  sums  of  money 
shall  be  valid  and  efiectual  with  respect  to  any  demand  of  any  other  person 
or  persons  as  next  of  kin  of  such  deceased  intestate  member,  or  as  the  lawful 
representative  or  representatives  of  such  member,  against  the  funds  of  such 
society  or  branch  or  against  the  trustees  thereof ;  but  nevertheless  such  next 
of  kin  or  representatives  shall  have  remedy  for  such  money  so  paid  as  afore- 
said against  the  person  or  persons  who  shall  have  received  the  same. 

XLII.  Payment  on  DetUh  of  Members, — ^That  from  and  after  the  passing 
of  this  act,  it  shall  not  be  lawful  for  any  society  established  under  any  aot , 
hereby  repealed  to  grant  any  assurance  whereby  the  sum  assured  on  the 
death  of  the  member  shall  be  payable  to  any  nominee  or  to  any  other  person 
than  the  widower  or  widow  of  a  member,  as  the  case  may  be,  or  the  child, 
or  the  executors,  administrators,  or  assigns  of  such  member,  or  in  case  the 
member  shall  die  intestate,  and  the  sum  payable  on  his  death  shall  not  ex- 
ceed fifly  pounds,  to  the  person  whom  the  trustees  shall  consider  entitled  to 
the  goods  and  effects  of  the  member  so  dying  intestate  :  Provided  always, 
that  nothing  in  this  act  contained  shall  affect  any  power,  privilege,  or  ex- 
emption in  respect  of  any  assurance  legally  made  or  granted  before  the 
passing  of  this  act  under  the  provisions  of  any  of  the  acts  hereby  repealed  : 
Provided  also,  that  it  shall  be  lawful  for  any  such  society  to  add  to  its  rules 
a  rule  or  rules  whereby  any  sum  payable  on  the  death  of  a  member  may  be 
made  payable  to  the  executors,  administrators,  or  assigns  of  such  member. 
{This  section  is  new.) 

XLIII.  Existing  Friendly  Societies — as  to  Investments. — ^That  no  friendly 
society  or  branch  established  under  any  act  now  in  force  relating  to  friendly 
societies  shall,  from  and  after  the  passing  of  this  act,  be  entitled  or  authorized 
to  pay  directly  into  the  Bank  of  England  any  sum  of  money  to  the  account 
of  the  Commissioners  for  the  Beduction  of  the  National  Debt,  except  so 
much  as  may  be  paid  on  account  of  assurances  made  previous  to  the  passing 
of  this  act  by  any  society  which  has  already  invested  its  funds  or  any  part 
thereof  with  the  said  commissioners  :  Provided  always,  that  nothing  herein 
contained  shall  affect  the  right  of  any  society  established  under  any  of  the 
acts  hereby  repealed,  and  which  shall  have  invested  its  funds  with  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  before  the  passing  of  this 

>  Extended  from  L.20,  th«  limit  under  10  Geo.  IV.  e.  66,8.34. 
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act,  to  receipts  bearing  interest  at  such  rate  as  such  society  were  entitled  to 
receive  under  the  provisions  of  the  said  acts,  for  anj  monies  invested  or 
hereafter  to  be  invested  with  the  said  commissioners  on  account  of  assurances 
made  before  the  passing  of  this  act. 

XLIV.  Declaration  on  Investment, — That  from  and  after  the  passing  of  this 
act  a  declaration  shall  be  made  by  the  trustees  of  every  friendly  society 
established  as  aforesaid,  on  the  payment  into  the  Bank  of  England  of  any 
sum  of  money  to  the  account  of  the  said  commissioners,  that  such  payment  is 
on  account  of  assurances  made  previous  to  the  passing  of  this  act,  in  sach 
form  as  the  said  commissioners  shall  from  time  to  time  direct ;  and  in  case 
such  declaration  shall  not  be  true,  then  and  in  every  such  case  the  sum  of 
money  paid  on  such  declaration  shall  be  forfeited  to  the  said  commissioners, 
to  be  applied  by  them  in  the  manner  directed  by  an  act  passed  in  the  9th 
year  of  the  reign  of  King  George  the  Fourth,  intituled,  ^'  An  Act  to  consoli- 
date "[and  amend  the  Laws  relating  to  Savings  Banks." 

XLV.  Exemption  from  Stamp  Duty  not  applicable  to  certain  Societiea. — 
That  nothing  in  the  said  acts  now  in  force  relating  to  friendly  societies  shall 
be  construed  to  extend  to  grant  any  exemption  from  stamp  duty  to  any 
friendly  society  enrolled  or  certified  under  the  said  acts  which  shall  afler  the 
passing  of  this  act  assure  the  payment  to  or  on  the  death  of  any  member,  or 
on  any  contingency  or  for  any  purpose  to  which  the  payment  of  sums  may 
be  assured  under  this  act,  of  a  sum  exceeding  one  hundred  pounds,  or  of  any 
annuity  exceeding  thirty  pounds  per  annum,  or  of  a  sum  in  sickness  not  ex- 
ceeding twenty  shillings  per  week. 

XL VI.  Societies  established  under  repealed  Acts, — ^That  every  society  duly 
enrolled  or  certified  under  any  act  hereby  repealed  which  shall  not  after  the 
passing  of  this  act  assure  the  payment  to  or  on  the  death  of  any  member, 
or  on  any  contingency  or  for  any  purpose  for  which  the  payment  of  sums 
may  be  assured  under  this  act,  exceeding  one  hundred  pounds,  or  an  annuity 
exceeding  thirty  pounds  per  annum,  or  any  sum  in  sickness  exceeding 
twenty  shillings  per  week,  shall  enjoy  all  the  exemptions  and  privileges  in 
this  act  conferred  upon  any  society  established  under  the  provbions  of 
this  act 

XLVIL  Societies  not  to  Re-deposit, — That  no  friendly  society  already  esta- 
blished, nor  any  certified  society  or  certified  branch  thereof,  which  has 
already  invested  or  may  hereafter  invest  any  money  with  the  Commissioners 
for  Reduction  of  the  National  Debt,  shall  be  entitled  to  re-deposit  any 
monies  with  them,  without  the  consent  of  the  said  commissioners,  or  of  the 
comptroller-general  or  assistant  comptroller  in  their  behalf. 

XLVin.  Provisions  of  this  Act  may  he  applied  to  Benevolent  aftd  CharitaMe 
Societies, — And  whereas  several  benevolent  and  charitable  institutions  and 
societies  are  formed  by  voluntary  subscriptions  and  benefactions,  for  the 
purpose  of  relieving  the  physical  wants  and  necessities  of  persons  in  dis- 
tressed circumstances,  and  it  is  expedient  to  afford  some  protection  to  the 
funds  thereof:  Be  it  therefore  enacted.  That  if  the  rules  of  any  such  institu- 
tion or  society,  and  all  alterations  and  amendments  thereof  shall  be  regis- 
tered under  the  provisions  of  this  act,  then  and  in  that  case  the  clauses  and 
provisions  herein  contained,  so  far  as  the  same  relate  to  the  giving  of  security 
from  any  treasurer  or  other  officer  or  person,  and  to  the  vesting  of  the  effects 
in  the  trustees  for  the  time  being,  and  to  their  suing  and  being  sued,  and 
as  to  the  liability  of  the  treasurer  or  trustee  or  other  officer,  and  to  the  pro- 
tecting, securing,  or  recovering  the  funds  vested  or  being  in  such  treasurer 
or  trustees,  and  for  enforcing  the*  rendering  of  accounts  by  him  or  them. 


FRIENDLY  SOCIETY  ACT  (13  and  14  Vict.  c.  115.)    427 

shall  be  extended  to  all  and  every  such  institution  or  society,  which  shall 
hare  and  enjoy,  and  be  entitled  to  the  benefits  of  this  act,  with  respect  to 
the  several  matters  as  aforesaid,  as  fully  and  effectually  as  any  friendly 
society  or  branch  registered  under  this  act  can  or  may  have  or  enjoy  the 
same.     (This  is  a  new  section^ 

XLIX.  Construction  of  Terms. — ^That  in  the  construction  of  this  act,  unless 
there  shall  be  something  in  the  subject  matter  or  context  repugnant  thereto, 
the  word  "  society"  shall  include  every  branch  thereof;  the  word  "  county** 
shall  include  county,  riding,  division,  borough,  or  place  ;  the  word  ^*  justice" 
shall  include  mayor,  high  bailiff,  sheriff  in  Scotland,  or  other  magistrate ;  the 
word  '^  registrar"  shall  signify  the  registrar  of  friendly  societies  in  England^ 
Scotland,  or  Ireland,  as  the  case  may  be ;  words  importing  the  singular 
number  shall  include  the  plural  number ;  and  words  importing  the  masculine 
gender  shall  include  females. 

L.  Public  Act. — That  this  act  shall  be  deemed  a  public  act,  and  shall 
extend  to  Great  Britain  and  Ireland,  and  Benmck-upon-Tiueed,  and  the  Isles 
of  Guernsey,  Jersey^  and  Man, 

LI.  Act  to  be  in  force  for  One  Year, — That  this  act  shall  be  in  force  for 
one  year  from  the  passing  thereof,  and  from  thence  to  the  end  of  the  then 
next  session  of  Parliament.  (See  15  and  16  Vict.  c.  65,  and  17  and  18  Yid. 
c.  56,  s.  2.)  «    I 

SCHEDULES  referred  to  by  the  foregoing  Act. 
Koie. — The  forms  are  not  here  giTen  at  length. 

Schedule  (A.) 
Form  of  Registrca'^a  Certificate  to  Rules  of  Roistered  Friendly  Societies, 

Schedule  (B.) 
Form  of  Registrar's  Certificate  to  Rules  of  Certified  Friendly  Societies, 

Schedule  (C.) 
Form  of  Actuaries  Certificate, 

Schedule  (D.) 
Form  of  Medical  Certificate,  "* 

Form  of  Coronet's  Certificate. 

Schedule  (E.^ 
Form  of  Bond, 

Schedule  (F.) 
Heads  of  Information  to  befumislted  yearly  to  the  Registrars  by  every  Sceiety. 
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15  and  16  VICTORIA,  Cap.  65. 

An  Act  to  continue  and  amend  an  Act  passed  in  the  14th  year  of  the  reign 
of  her  present  Majesty,  to  consolidate  and  amend  the  laws  relating  to 
Friendly  Societies.— Q30th  June  1852.] 

Whereas  the  Act  of  the  14th  year  of  the  reign  of  her  present  Majesty, 
chapter  115,  will  expire  at  the  end  of  the  present  session  of  Parliament,  and 
it  is  expedient  that  the  same  should  he  amended  and  further  continued  :  Be 
it  therefore  enacted,  etc. 

I.  Continuation  of  Acts. — All  and  every  the  act  and  acts  of  Parliament, 
passed  previous  to  the  passing  of  the  act  of  the  10th  year  of  the  reign  of  King 
George  the  Fourth,  chapter  56,  relating  to  friendly  societies,  shall,  notwith- 
standing anything  contained  in  the  act  of  the  1 4th  year  of  the  reign  of  her 
present  Majesty,  chapter  115,  be  deemed  and  taken  to  continue  and  be  in 
force  and  to  have  continued  and  been  in  force  from  the  time  of  the  passing 
of  the  said  last-mentioned  act,  as  regards  each  and  every  society  established 
under  any  of  the  said  previous  acts,  or  to  which  the  same  may  be  applicable, 

#to  such  and  the  same  extent  and  in  the  like  manner  as  before  and  at  the 
time  of  the  passing  of  the  said  act  of  the  14th  year  of  the  reign  of  her  pre- 
sent Majesty,  chapter  115,  except  so  far  as  any  of  the  provisions  of  the  said 
act  respectively  affect  or  are  applicable  to  such  societies  ;  but  each  and  every 
society  established  under  any  act  or  acts  of  Parliament  relating  to  friendly 
societies  passed  previous  to  the  passing  of  the  said  act  of  the  14th  year  of 
her  present  Majesty,  chapter  115,  may  come  under  the  provisions  of  that 
act^  by  having  their  rules  certified  in  conformity  thereto,  and  thereupon  the 
provisions  of  the  act  or  acts  under  which  such  society  has  been  established 
shall  cease  as  to  such  society,  except  as  to  any  offences  committed,  or  penal- 
ties or  liabilities  incuiTed,  or  bond  or  security  given,  or  proceedings  taken, 
under  such  acts. 

II.  Payment  of  Salaries^  etc, — The  Commissioners  of  her  Majesty's  Trea- 
sury may  allow  the  registrars  of  friendly  societies  in  England,  Scotland,  and 
Ireland,  respectively  to  retain  out  of  the  fees  to  be  received  by  them  re- 
spectively under  the  said  act  of  the  14th  year  of  the  reign  of  her  present 
Majesty,  chapter  115,  such  sum  as  will  defray  the  salary  due  to  them 
respectively,  and  also  such  sum  as  will  defray  the  expenses  from  time  to 
time  allowed  by  the  said  commissioners  for  office  rent,  salaries' of  clerks, 
stationery,  computation  of  tables,  and  for  such  other  expenses  as  may  be 
incurred  by  them  respectively  by  the  authority  of  the  said  commissioners, 
and  the  balance,  if  any,  shall  be  paid  over  to  the  account  of  the  consolidated 
fund  of  the  united  kingdom  of  Great  Britain  and  Ireland;  and  the  said 
commissioners  shall  from  time  to  time  regulate  the  manner  in  which  such 
fees  are  to  be  received,  kept,  and  accounted  for ;  and  if  such  fees  shall  not  in 
any  year  be  sufficient  to  defray  such  salary  and  expenses,  the  balance  shall 
be  paid  out  of  the  said  consolidated  fund ;  and  the  deficiency  of  the  fees  to 
defray  the  salaries  and  expenses  of  the  office  of  registrar  of  friendly  socie- 
ties in  England  since  the  passing  of  the  said  act  of  the  14th  year  of  the 
reign  of  her  present  Majesty,  chapter  115,  shall  be  paid  out  of  the  said  con- 
solidated fund. 

III.  Friendly  Societies  to  furnish  Accounts, — The  trustees  of  every  friendly 
society  established  under  any  act  or  acts  of  Parliament  relating  to  friendly 
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societies  wliicb  shall  have  deposited  or  which  shall  deposit  any  portion  of 
its  funds  with  the  Commissioners  for  the  Reduction  of  the  National  Debt 
shall  furnish  such  accounts  and  returns  relating  thereto  as  shall  from  time 
to  time  be  required  by  the  said  commissioners  ;  and  it  shall  not  be  lawful 
for  the  said  trustees  to  pay  any  portion  of  its  funds  to  the  said  commissioners 
until  they  shall  have  satisfied  the  said  commissioners,  in  such  manner  and 
by  such  returns  and  accounts  as  the  said  commissioners  shall  require,  that 
they  are  duly  authorized  by  law  to  make  such  payment  to  the  said  com- 
missioners. 

rV.  Recited  Act  continued. — The  said  act  of  the  14th  year  of  the  reign  of 
her  present  Majesty,  chapter  115,  shall  be  further  continued  to  the  1st  day 
of  October  in  the  year  1853,  and  to  the  end  of  the  then  next  session  of 
Parliament.     (See  17  and  18  Vict.  c.  101.) 

The  Act  17  and  18  Vict.  c.  66  (1864),  mtituled  "  An  Act  to  make  further  provi- 
sions in  relation  to  certain  Friendly  Societies/'  relates  only  to  societies  granting 
policies  of  assurance  exceeding  L.IOOO,  and  which  are  to  be  imder  the  acts  of  Par- 
liament then  in  force,  and  not  to  be  affected  by  any  act  relating  to  friendly  societies 
unless  therein  expressly  named. 

The  Act  16  and  17  Vict.  c.  123  (1863),  authorizes  investment  of  funds  of  friendly 
societies  with  any  body  or  company  incorporated  by  act  of  Parliament  or  charter, 
and  such  societies  shall  not  thereafter  be  allowed  to  invest  any  funds  with  the  Com- 
missioners for  the  Reduction  of  the  National  Debt.  (See  13  and  14  Viet,  c,  116, 
8.  12,  ante.)  % 

The  Act  17  and  18  Vict.  c.  101  (1864),  extends  the  Act  13  and  14  Vict.  c.  116, 
to  1st  Oct.  1866,  and  to  the  end  of  the  then  next  session  of  Parliament,  and  directs 
all  transcripts  of  rules  of  friendly  societies  filed  with  the  rolls  of  the  session  to  be 
taken  off  and  sent  to  the  registrars. 

FEUD  (DEADLY.^ — The  extent  of  these  civil  auarrels  is  well  depicted  in  the 
Act  1609,  c.  7,  which  oescrihes  them  as  ^'  deadlie  feads,  whilk  by  the  ahuse  of  many 
past  ages  was  become  so  frequent  in  this  realm  as  the  subjects  of  greatest  rank  and 
quality  upon  every  naughty  occasion  of  base  and  unworthy  controversies  of  neigh- 
bourhood, for  turves,  fold  dykes,  furres,  or  marches  of  lands,  foolish  words  or  drunken 
disorders  between  their  meanest  servants  and  dependers,  and  any  other  in  the  coun- 
try, did  so  readily  embrace  the  protection  of  their  unjust  and  unnecessary  quarrels 
as  did  many  times  involve  themselves  and  their  hail  friendship  in  maist  bloudie  and 
mortal  troubles,  whilk  they  did  prosecute  with  sik  malice  and  cruelty  as  to  the  ex- 
treme peril  of  their  sauls,  infamie  of  their  memorial  and  overthrow  of  their  awne 
and  then:  adversaries'  houses,  did  distract  the  kingdom  in  opposite  factions,  and  many 
times  furnished  matter  of  maist  peniitious  seditions  and  civil  warres." 

FRIVOLOUS  and  VEXATIOUS,  terms  used  in  committees  of  the  Commons 
on  contested  elections.  If  a  petition  against  a  return  was  declared  to  be  so,  it  ren- 
dered the  party  liable  in  expenses ;  9  Geo.  IV.  c.  22,  s.  16. 

FRUCTUS  PENDENTES  are  fruits  not  separated  from  the  land.  Those  an- 
nually  raised  by  industry  do  not  pass  to  the  heir  or  purchaser.  Fructus  percepti 
are  the  fruits  separated  or  gathered,  and  belong  to  him  who  reaps  them  in  good  faith 
of  having  right  thereto;  Ersk.  B.  2,  T.  1,  S.  26. 

FUGITATION  or  OUTLAWRY  is  the  sentence  of  the  Justiciary  Court  against 
a  party  lawfully  cited  and  failing  to  appear  and  answer  to  a  criminal  charge,  and 
which  carries  with  it  forfeiture  of  moveables  and  disability  of  pleading  either  in  pur-f 
suit  or  defence,  or  of  being  a  witness  in  any  court,  civil  or  criminal,  until  reponed 
against  the  sentence.  The  outlaw  may  be  apprehended  without  warrant,  and  is  not 
entitled  to  liberation  on  bail,  or  to  force  forward  his  trial  imder  the  Act  1701 ;  2 
Hume,  266.     See  Criminal  Procedure. 

FUNGIBLES — the  name  applied  to  things  which  perish  in  their  use,  and  which 
may  be  estimated  by  weight,  number,  or  measure.  Jewels  and  paintings  are  there- 
fore not  fungibles;  Ersk.  B.  3,  T.  1,  S.  18. 
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FUNERAL  EXPENSES— one  of  the  claims  preferable  to  common  debts,  and 
even  to  the  landlord  ;  1742,  Rowan,  Mor.  11,852.  Funeral  expenses  rank  equally 
with  medical  attendance  on  death-bed.  ^*  Some  of  the  Lords  thought  the  funerator 
preferable,  as  a  dead  person  must  be  buried  ;  others  thought  the  furnishing  medicines 
to  be  no  less  a  debt  of  humanity,  and  in  this  the  plurality  agreed ;"  26th  July  1749 ; 
Peter  and  Munro,  Mor.  11,852.  Suitable  mournings  to  the  widow  and  such  of  the 
children  as  are  at  the  funeral,  are  included ;  Ersk.  B.  3,  T.  9,  Ss.  22  and  43. 

FURG A  ET  FOSSA,  the  feudal  right  of  pit  and  gallows  for  punishing  offenders 
to  death. 

FURIOSITY — a  legal  incapacity  ascertained  by  a  jury  on  a  brief  from  Chancery, 
whereby  the  party  cognosced  is  placed  under  legal  guardianship.     See  CurtUors, 

FURLONG— the  eighth  part  of  a  mile. 

FURLOUGH — leave  of  absence  from  military  duty.  A  justice  of  peace,  in  the 
absence  of  a  military  officer  not  inferior  to  a  captain,  may  extend  the  leave  on  the 
ground  of  sickness  or  other  casualty,  but  not  to  exceed  one  month,  immediately 
certifying  such  extension  to  the  commanding  officer  or  agent  of  the  regiment.  See 
MtUiny  Ad,  . 

FURNITURE  fidls  under  invecta  et  iUaia,  the  subject  of  the  landlord's  hypothec 
for  rent  in  urban  subjects.  It  has  been  doubted  but  is  generally  thought  that  the 
like  security  exists  in  rural  subjects  where  the  expense  of  erecting  the  tenant's  house 
is  no  small  burden  on  the  lands.  But  the  crop  and  farm  stockmg  are  the  primary 
subiects  for  securing  the  rent  of  the  land,  and  ought  to  be  exhausted  before  the  land- 
lord attach  the  furniture.  Where  sold  but  not  removed,  the  sale  will  not  prejudice 
the  landlord  or  ordinary  creditors,  except  where  wilfully  withheld  by  the  tenant* 
contrary  to  le^al  demand.  Per  Lord  Meadowbank — **  The  landlord  was  bound  to 
know  the  condition  of  the  party  with  whom  he  was  dealing  at  the  time  of  his  con- 
tract, and  no  implied  consent  can  here  be  supposed,  which  the  pursuer  was  expressly 
disputing  by  her  proceedings  in  a  court  of  Jaw;"  18th  November  1836,  Jaffray. 
Furniture  may  be  made  the  subiect  of  liferent;  1776,  Cochran,  Mor.  8280.  The 
liferent  of  a  house  and  furniture  nxes  the  furniture  to  the  house  ;  but  the  liferent  of 
the  furniture  situated  in  a  certain  house  does  not  prevent  its  being  carried  to  another. 
Silver  plate,  paintings,  and  books,  do  not  fall  within  the  strict  description  of  furni- 
ture. Furnitiu-e  lent  or  deposited  may  be  liable  to  the  landlord's  hypothec ;  31st 
Jan.  1805,  Cowan ;  13th  Feb.  1808,  Gow ;  17th  Dec.  1813,  Wilson ;  6th  June  1820» 
Penson.     (See  Notes  to  ^f  Allan's  ErsHne,) 

FURTUM  GRAVE,  a  theft  to  a  great  amount  is  capital ;  1  Hume,  87.  See 
Theft, 
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GAME. — According  to  the  Roman  or  civil  law,  wild  animals  (/eras  naturae)  became 
the  property  of  those  by  whom  they  were  captured— <?Mod  ante  nulUtis  est  id  ncUurali 
ratione  occupanli  conceditur.  This,  as  a  general  riue^  is  adopted  into  the  law  of 
Scotland ;  so  that,  unless  the  seizure  and  forfeiture  of  wdd  animals  taken  by  poachers 
are  sanctioned  by  statute,  their  captors  cannot  be  deprived  of  them  ;  Stair,  B.  2,  T. 
1,  S.  53;  Ersk.  B.  2,  T.  1,  S.  10;  18th  Jan.  1853,  Scott  (Jurist.)  Per  Lord 
Robertson — "  All  game,  although  it  should  be  caught  in  breach  of  statutes,  or  within 
another  man's  property,  belongs,  by  the  necessity  of  law,  to  him  who  hath  seized  it» 
unless  where  the  confiscation  of  what  is  caught  makes  part  of  the  statutory  penalty." 
Neither  can  their  fowling-pieces  or  other  instruments  be  seized  unless  so  sanctioned ; 
1st  Dec.  1752,  Gregory,  Mor.  4989.  See  the  trial  of  Mungo  Campbell  for  shootine 
the  Earl  of  Eglintoun  in  1769,  M*Laurin's  Criminal  Cases,  506.  It  is  illegal 
with  us  to  destroy  dogs,  though  in  pursuit  of  game  ;  8th  Jan.  1830,  Grant,  6 
Murray,  130.  But  it  appears  different  in  Engknd ;  Kingsworth,  5  Taunt.  416. 
See  Dogs. 

An  indictment  for  murder  was  sustained  against  a  setter  of  spring-guns;  18th 
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June  1827)  Craw,  Shaw's  Justiciary,  194.  A  landed  proprietor  was  sentenced  to 
eight  months*  imprisonment  for  wounding  two  poachers ;  3d  Dec.  1838,  Kennedy, 
2  Swinton,  213.  Per  Lord  Meadowbank — **  No  one  is  entitled  to  use  fire-arms, 
even  if  he  has  them  accidentally  in  his  hands,  in  defence  of  his  orchard,  or  other 
property  of  that  kind,  and  far  less  in  defence  of  game,  which  in  strict  law  belongs  to 
no  one.  In  no  case  has  any  party  a  right  to  use  weapons  of  any  kind  or  description — 
whether  lethal  or  not—to  protect  his  game  from  any  amount  of  poaching."  Setting 
of  spring-guns,  man-traps,  and  other  such  like  engines,  is,  in  England,  made  a 
misdemeanour  by  7  and  8  Geo.  IV.  c.  18 ;  but  that  statute  does  not  extend  to 
Scotland. 

**  By  the  common  law  of  Scotland,  all  men  have  right  and  privilege  of  the  game 
on  their  own  estates  and  property;"  Interlocutor  in  Kelly,  27th  June  1780,  Mor. 
4995.  Lord  Stair  holds  deer,  swans,  and  salmon  as  inter  regalia ;  B.  2,  T.  3,  S. 
GO  ;  Bank  B.  4,  T.  17,  S.  15.  Persons  in  pursuit  of  game  on  the  lands  of  another, 
without  leave,  though  otherwise  qualified,  may  be  proceeded  against  for  trespass  ; 
and  the  proprietors  and  tenants  oi  the  land  are  entitled,  by  interdictj  to  protect  the 
game  thereon,  and  the  lands  from  being  trespassed  on,  even  by  shooting  at  the  game 
from  a  public  road  or  river  ;  9th  Aug.  1763,  Watson,  Mor.  4991 ;  3d  March  1778, 
Marquis  of  Tweeddale,  Mor.  4992.  The  court,  in  the  last-noted  case,  found,  <<  that 
the  defenders  were  not  entitled  to  enter  or  come  into  the  deer-park  or  other  inclo- 
sures  of  the  pursuers  without  his  consent,  either  for  hunting  or  following  game,  or 
drawing  cover  and  searching  for  game ;"  14th  Dec.  1822,. and  28th  June  1826,  Innes 
(where  a  tenant  was  interd^ctor)  ;  19th  Jan.  1825,  Baird;  15th  Dec.  1829,  and  2d 
July  1836,  Carnegie ;  18th  July  1844,  Ferguson.  The  last  noted  case  was  one  as  to 
the  right  of  fishing  for  trout.  Lord  Moncrieff  remarked,  "  It  is  impossible  for  me 
to  conceive  a  greater  error  than  the  idea  that  mere  access  to  the  grounds  of  an 
estate  bjT  a  ros^  or  right  of  wav  enables  a  party  to  do  anything  he  pleases  that  comes 
within  hb  reach  in  regard  to  the  adjoining  property  on  the  sides  of  the  road,  how- 
ever it  may  interfere  with  other  private  rights,  provided  no  public  law  or  statute 
prohibits  it."  The  landlord  and  tenant  may  unite  in  one  action  of  interdict ;  28th 
May  1828,  Jolly.  A  right  to  the  game  is  inherent  in  the  right  of  property  in  land, 
6th  June  1828,  Pollock,  Gilmour,  and  Co.  A  tenant  may  be  interdicted  from  kill- 
ing game  on  his  farm ;  18th  June  1808,  Marquis  of  Tweeddale  {noted  in  next  C€i8e)  ; 
17th  Jan.  1810,  Earl  of  Hopetoun.  But  it  has  been  held  that  a  tenant  may,  with- 
out the  consent  of  his  landlord,  kill  rabbits  for  the  preservation  of  his  crops;  13th 
Feb.  1828,  Moncrieff.  "The  Judges  were  unanimously  of  opinion  that  rabbits 
were  not  game,  and  that  Amott  was  entitled  to  kill  them.  But  as  the  landlord 
had  at  least  reasonable  grounds  to  suspect  that  the  tenant  had  been  engaged  in 
killing  game,  he  was  entitled  to  have  an  interdict  against  him  to  that  effect,  with 
modified  expenses."  Rabbits  are  a  subject  of  property,  and  cannot  be  destroyed, 
though  escaping  frx>m  the  warren  and  found  on  neighbouring  grounds ;  1 1  th  July 
1801,  Dobie.  A  person  holding  a  servitude  of  pasturage  over  lands  has  no  right  to 
kill  game  thereon,  even  though  he  may  have  the  statutory  qualification  in  land;  Ist 
Feb.  1809,  Forbes  ;  1778,  Marquis  of  Tweeddale,  Mor.  4992.  Neither  can  it  be 
acquired  as  part  and  pertinent  of  lands.  Per  Lord  Glenlee — **  It  appears  to  me 
that  in  any  situation  it  is  a  very  strong  measure  to  give  a  man  a  right  of  hunting 
over  any  other  person's  grounds  than  his  own.  There  is  no  doubt  that  such  a  thing 
may  be  done,  but  it  is  not  one  of  the  common  rights  which  go  as  part  and  pertinent 
of  an  estate;"  16th  Nov.  1814,  Earl  of  Aboyne.  A  person,  though  quali^ed,  can- 
not enter  to  hunt  on  the  ground  of  another  without  leave,  even  though  unenclosed 
and  muirland;  1790,  Earl  of  Breadalbane,  Mor.  4999  (affirmed  on  appeal);  19th 
Jan.  1825,  Baird  and  Scott.  But  "  by  the  constant  usage  of  Scotland,  a  qualified 
person  may  grant  permission  to  shoot  over  his  own  lands  to  a  person  who  is  not  so 
qualified,  and  a  person  so  having  permission  from  a  qualified  person,  may  lawfully 
nave  in  his  possession  the  game  which  he  has  killed  in  virtue  of  such  penuission  ; 
27th  June  1780,  Kelly.  Farmers  and  others  may,  without  leave,  follow  foxes  for 
the  piu'pose  of  their  extirpation  and  preservation  of  their  stock,  on  paying  actual 
damage  occasioned  to  the  ground  over  which  they  pass;  6th  Aug.  1785,  Colquhoun. 
But  sportsmen  may  be  prevented  hunting  foxes  unless  they  have  such  leave ;  3d 
-March  1778,  Marquis  of  Tweeddale.     This  distinction  does  not  appear  adopted  in 
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England,  where  foxes  may  be  followed  by  any  person  for  their  destruction.  A  tenant, 
in  the  absence  of  stipulation  to  the  contrary,  cannot  prevent  his  landlord,  or  those 
having  his  permission,  hunting  over  his  farm  ;  but  he  is  entitled  to  compensation  for 
damage  actually  done,  and  may  prevent  him  injuring  newly  sown  grain;  2l8tNoy.  1804, 
Ronaldson,  Mor.  16,270.  A  person  having  a  reserved  right  to  hunt  on  the  ground  of 
another  may  grant  permission  to  others,  but  is  not  entitled  to  abuse  it  to  the  great 
prejudice  of  the  owner,  or  to  lease  the  game  for  rent ;  22d  June  1813,  Earl  of 
Aboyne ;  15th  Dec.  1829,  Carnegie.  Possession  on  usage,  however  long,  cannot 
confer  a  right  of  hunting.  A  tenant,  where  there  exists  no  stipulation  in  the  lease, 
is  entitled  to  damages  for  an  extr<iordinary  (but  not  an  orc^ina^)*  increa.<;e  of  game, 
imputable  to  the  landlord ;  30th  Nov.  1832,  Drysdale ;  2d  Dec.  1847,  Wemyss. 
Per  Lord  Mackenzie — *'  Almost  all  land  must  have  some  game  on  it,  and  there- 
fore it  has  been  from  the  earliest  periods  understood  that  the  tenant  was  not  giia- 
ranteed  by  his  landlord  against  the  depredations  of  the  wild  animals  being  there. 
But,  on  the  other  hand,  it  is  perfectly  clear  that  the  landlord  had  not  the  power  of 
increasing  that  quantity  at  pleasure."  Remitted  on  point  of  form  by  House  of 
Lords,  1st  April  1849.  But  a  tenant  cannot  take  unusual  means  for  scaring  the 
game  from  his  farm,  such  as  by  keeping  muzzled  dogs,  setting  snares,  and  discharg- 
ing fire-arms  loaded  with  blank  cartndge  ;  Wemvss,  2d  Dec.  1847.  Per  Lord  Justice. 
General  (Boyle) — '<  While  the  landlord  is,  on  the  one  hand,  liable  for  the  individoal 
increase  of  the  game,  so,  on  the  other,  I  see  no  authority  for  any  such  proceeding 
as  this  on  the  part  of  the  tenant."  A  proprietor  may  grant  leases  of  game,  which 
is  now  very  common  on  Highland  estates.  A  joint  proprietor  cannot  grant  a  lease 
for  rent  on  common  property,  though  he  may  himself  shoot,  and  give  gratuiUms 
permission  to  others  to  a  reasonable  extent;  24th  Jan.  1809,  Campbell.  See  Ist 
Feb.  1809,  Forbes ;  22d  June  1813,  Earl  of  Aboyne.  In  the  last- noted  case,  it  was 
observed  by  Lord  Justice-Clerk — "  If  a  proprietor  were  to  farm  out  game  as  a  means 
of  profit  or  advantage,  the  party  having  the  privilege  would  be  entitled  to  interfere. 
It  would  be  an  abuse  to  convert  the  use  of  killing  game  in  a  fair  sportsman-like 
manner  into  a  means  of  profit.  But  I  do  not  think  it  unreasonable  that  he  should 
indulge  his  friends  and  acquaintances  with  some  sport  in  the  forest,  as  any  other 
person  can  do  on  his  own  estate."  A  co-proprietor  of  a  commonty  used  for  pastur- 
age may  drive  oif  deer,  in  opposition  to  the  wish  of  another  co-proprietor;  22d  May 
1810,  Robertson.  A  lease  of  game  is  not  protected  by  the  Act  1449,  c.  18,  and 
therefore  is  not  binding  on  purchasers  ;  5th  June  1828,  Pollock,  Gilmour,  and  Qo, 
Per  Lord  Corehouse — "  By  the  law  of  Scotland,  the  right  of  killing  game,  considered 
as  a  real  right,  is  an  incident  of  landed  property.  A  proprietor  may,  and  generally 
does,  possess  it  on  his  own  estate,  or  he  may  possess  it  on  the  estate  of  another 
person  by  virtue  of  a  servitude,  his  own  estate  being  the  dominant  tenement.  But 
it  never  appears  disjoined  from  the  ownership  of  land  as  a  separate  tenement  con- 
stituted by  infeftment  or  tack.  It  is  often  exercised  by  delegation,  but  in  that  case 
it  is  merely  9k  personal  privilege."  In  a  lease  of  a  rabbit  warren,  the  landlord,  under 
certain  specialties,  was  found  not  bound  to  pay  for  the  stock  left  at  the  termination 
of  the  lease  ;  31st  Jan.  1833,  Lockhart.  Rents  received  for  game  fall  to  he  com- 
puted in  the  income  of  an  estate  in  settling  family  provisions  ;  30th  May  1839,  and 
15th  Feb.  1843,  M*Pherson  (affirmed  13th  August  1846) ;  25th  Nov.  1842,  Sir 
George  Sinclair.  Per  Lord  Moncrieff — "Wherever  there  is  a  lease,  and  a  rent 
thereby  payable,  that  is  a  rent  decidedly  forming  part  of  the  rental  of  that  estate." 
A  widow  having  a  locality  is  entitled  to  the  exclusive  right  of  shooting,  hunting,  and 
fishing  (except  for  salmon),  over  the  locality  lands  ;  11th  March  1852,  Sir  Robert 
Menzies. 

Tenants  of  game  have  been  admitted  as  voters  imder  the  Act  2  and  3  Will.  lY. 
c.  65  ;  Sheriff  Cay  on  Election  Law,  p.  313. 

A  gamekeeper  hired  at  L.ll,  5s.  a  quarter,  with  house  and  fuel,  the  keep  of  a 
cow,  summer  and  winter,  a  suit  of  clothes,  and  a  cart-load  of  potatoes  in  lieu  of  a 
garden,  was  held  to  be  hired  for  a  year ;  12th  Nov.  1846,  Armstrong. 

In  the  Regiam  Majestatem  it  is  set  forth  that  "  in  the  time  of  King  Ale!tander, 
na  manner  of  waters  were  defended  from  fishing  of  salmon  but  rivers  runnand  into 
the  sea,  nor  zit  was  not  defended  to  any  man  to  hunt  nor  to  chase  the  hare  and  the 
foxe  and  uther  wild  beasts  without  forrests  and  warrenis  wheresower  they  are  found- 
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and."    The  statutes  which  regulate,  and  give  protection  to  the  right  to  take,  game, 
and  for  the  punishment  of  trespassers,  are  numerous,  and  go  back  to  an  earlj  date. 
There  are,  firat,  the  Legu  Forestarium  or  Forest  Lava,  supposed  to  be  of  the  era 
of  William  the  Conqueror  (1214.)    By  the  17th  Chapter  of  these  Laws  it  is  enacted, 
**lii,  Gif  anie  hunts  within  the  kings  forest  without  licence  he  sail  pajL.lO. 
2d,  Gif  anie  free  tenant  having,  be  vertew  of  his  infeftment,  free  power  to  hunt 
within  his  awne  luid,  march  and  near  to  the  king's  forest,  lets  and  sufiers  his 
dogs  to  runne  within  his  awne  land,  and  thej  follow  the  beast  within  the  kind's 
foi^,  he  maj  follow  his  hounds  within  the  king's  forest  as  &r  as  he  maj  cast  his 
home  or  his  d(^liesch.     Zd,  And  gif  it  happens  that  the  hounds  or  doga  take  the 
beast  quhilk  thej  followed  within  the  foresaid  space,  that  man  sail  incontinent  take 
with  him  that  beast,  and  his  hounds,  without  challenge  of  anie  man.    4dh,  And  gif 
it  sail  happen  him,  in  following  his  hoimds  or  dogs  within  the  forest,  to  oyerpas 
or  to  exceide  the  foresaid  space,  he  sail  pay  aught  kye,  and  sail  tine  his  houndu 
with  the  beast     5ih,  And  <^unasoever  sail  follow  his  hounds  or  dogs  runnand  at  an 
beast,  fra  his  proper  land  within  the  king's  forest,  he  sail  remove  and  lay  aside  his 
bow  and  his  arrows,  gif  he  anie  has,  or  he  may  bind  the  bow  and  the  arrows  with 
the  bow-string ;  and  gif  the  hound  slavs  the  beast,  he  with  his  hound  and  the  beast 
sail  pass  away  quite  and  free,  but  (without)  any  challenge  of  the  king  or  lord  of  that 
fbrest." 

The  Court  of  Session  made  a  representation  to  the  kin^  **  against  granting  of 
new  forests,  as  prdudicial  to  the  long's  old  forests,  and  to  ms  lieges ;"  24th  June 
1680,  Bfarquis  of  Athole  v.  Faskellie,  Mor.  4663.  Sir  William  Blackstone  observes, 
on  the  Forest  Law — ^"F^om  this  root  has  sprung  a  bastard  slip,  known  by  the 
name  of  the  Game  Law,  but  with  this  difference,  that  the  forest  laws  established 
only  one  mighty  hunter  throughout  the  land,  whilst  the  game  laWs  have  raised  a 
little  Nimrc^  in  every  manor."  Judge  Ashhurst,  in  Jones  v.  Smart,  observed— 
**  The  game  laws  are  to  be  considoed  as  positive  rules  rather  than  as  founded  on 
reason;  therefore  it  is  safer  to  adopt  what  they  have  actually  said,  than  to  suppose 
what  they  meant  to  say."    The  forest  laws  were  followed  by  the  acts  nndernoted. 

Nate. — (The  ehtmten  are  numbered  from  the  emaU  edition  of  the  statutes  (1682), 
which  cure  aiferentfrom  those  in  the  folio  edition,) 

(1 .)  Robert  IIL  cap.  10,  prohibits  killing  of  hares  in  time  of  snow. 
2.)  1424,  c.  36 — ^is  directed  against  those  who  slay  "  dear,  that  is  to  say,  harte^ 
hjrnde,  dae  and  rae,"  and  prorided  pecuniary  penalties  on  offenders,  and  their  main- 
tainers.    Sir  George  Mackenzie  observes  on  this  statute — **  Reset,  in  some  cases, 
and  in  this,  is  more  severely  punished  than  the  malefactors." 

(3.)  1427,  c.  104 — was  passed,  to  encourage  slayinj^  wolves  and  their  whelps.    A 
reward  of  2s.  is  promised  for  the  head  of  every  w(»lC  and  the  penalty  of  a  wedder 
against  each  tenant  not  rising  with  the  baron  to  hunt  and  chase  the  wolf. 
Note, — This  act  was  recognised  in  the  case,  6th  Aug.  1785,  Colquhoun. 

(4.)  1427,  c.  108.  '<  Item,  That  na  partricks,  plovers,  black-cockes,  gray  hennes, 
na  mure-cockes,  nor  sik  fowles  be  tane  with  na  maner  of  instruments,  fra  the  be- 
|;inning  of  Lentron,  quhil  August,  under  the  paine  of  fourtie  shillinges.  And  that 
indictment  passe  thereupon  be  the  Justice  Clerke." 

(6.)  1457,  c.  84.  **Item,  A^entis  birdes  and  wilde-foules,  that  gainis  to  eate  for 
the  sustentation  of  man,  as  pertrickes,  plovares,  and  sik  like  foules  :  It  is  ordained, 
that  na  man  destroy  their  nestes,  nor  tneir  egges,  nor  zit  slaye  wild-fuules  in  mout- 
ing  time,  quhen  they  may  not  flie.  And  that  all  men  after  their  power  destroy 
nestes  and  egges  of  birdes  and  foules  of  riefe."* 

**  Item,  Ajnent  ruikes,  crawes,  and  uther  foules  of  riefe,  as  eimes,'  bissettes,* 
gleddes,^  mittalles,*  the  quhilk  destroyis  baith  comes  and  wilde-foules,  sik  as  per- 
trickes, plovars,  and  utheris.  And  as  to  the  ruikes  and  crawes  biggand  in  orch* 
ardes,  trees,  and  uther  places :  It  is  scene  speedeful,  that  they  that  uk  trees  per- 
teinis  to,  let  them  to  big,  and  destroy  them  with  aU  their  power,  and  in  na  waies 
that  their  birdes  flee  awaie.  And  quiuur  it  is  tainted  that  they  big,  and  their  birdes 
flee,-  and  the  neste  be  founden  in  the  trees  at  Beltane :  the  trees  sail  be  faulted  to 
the  King :  hot  gif  they  be  redeemed  fra  him  be  them,  that  they  perteined  first,  and 
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fiTe  shillinges  to  the  Kingis  unlaw.  And  that  the  said  foules  of  riefe  sail  utterly  be 
destroyed,  be  all  maner  of  men,  be  all  ingine  of  all  maner  of  crafts  that  maT  be 
founden.  For  the  slauchter  them  sail  cause  great  multitude  of  divers  kina  of 
wildc-foules  for  mans  sustentation." 

(6.)  1457,  c.  87,  for  the  hunting  and  destruction  of  wolves. 

Note. — This  statute  was  recognised  in  the  case  of  Colquhoun,  supra, 
(7.)  1457,  c.  88,  is  in  these  few  words : — "  Anent  the  slayers  of  hares  in  sdew 
time,  and  destruction  of  cunnings  {conies,  rabbits),  the  three  Estaites  dedairis  that 
to  be  a  poynt  of  dittay." 

(8.)  1474,  c.  59,  prohibited  taking  any  other  man's  hawks  or  hounds  under  the 
penalty  of  ten  pounds,  nor  ^  eggs  out  of  pertricks  nor  wild  duik  nests  under  the 
penalty  of -^Os." 

Note. — Sir  George  Mackenzie  observes  on  this  statute  that  *<  stealing  of  dogs, 
hawks,  and  the  like,  are  not  to  be  punished  as  theft,  but  only  by  a  fine  or 
penalty  of  L.IO,  and  in  effect  this  is  not  coiitrectatio  rei  alienee  lucri  faciesuH 
causa,  these  beasts  being  rather  useful  for  sport  than  gain  ;  but  it  may  be 
doubted  if  a  fowler  who  makes  it  his  trade,  et  sic  lua-umfacit,  may  not  be 
punished  as  a  thief  for  stealing  another  poor  fowler's  dog  who  lives  by, that 
trade,  and  whose  dog  is  his  pleugh,  and  especially  since  dogs  are  now  bought 
and  sold." — Observations,  p.  79.  « 

(9.)  1474,  c,  60,  prohibited  the  hunting  of  deer  in  time  of  storm  or  snow,  or 
taking  them  or  ^  cunninges  from  other  men's  closes,  parks,  or  cunningaires." 

!10.)  1474,  c.  61,  against  breakers  of  dovecots  and  cuninghares. 
11.)  1503,  c.  69,  anent  stealers  of  deer  and  other  animals. 

(12.)  1535,  c.  12,  to  restrain  trespasses  on  the  royal  forests. 

(13.)  1535,  c.  13,  provided  the  pains  of  theft  for  taking  of  deer,  cannings,  dows, 
fish,  hive:?  and  bees. 

(14.)  1535,  c.  14,  ratified  the  act  against  slayers  of  deer. 

(15.)  1551,  c.  9,  '^  Anent  them  that  Schuttis  with  Gunnis  at  Dears  and  Wilde^ 
fowls. — The  samin  daye,  for-sa-meikle  as  it  was  devised,  statute  and  ordained  of 
before,  that  nane  of  Our  Soveraine  Ladies  lieges,  sulde  take  upon  hande  to  schutte 
with  the  halfe-hag,  culvering,  or  pistolet,  at  deare,  rae,  wilde-beastes,  or  wilde- 
fowles,  under  the  paine  of  death  :  Notwithstanding  our  Soveraine  Ladies  lieges, 
daylie  and  continuallie  in-contrair  the  tenour  of  the  actes  maid  thereupon,  incur- 
rand  the  paines  conteined  in  the  samin,  schuttis  with  the  halfe-hag,  culvering,  and  - 
pistolette  at  the  saidis  wilde-beastes,  and  wilde-fowles,  quhair-thruw  the  noble-men 
of  the  realme,  can  get  na  pastime  of  balking  and  hunting,  like  as  hes  beene  had  in 
times  by-past,  bee  reason  that  all  sik  wilde-beastes  and  wild-fowles  ar  exiled  and 
banished,  be  occasioned  foresaide :  And  for  remeid  hereof:  It  is  devised,  statute  and 
ordained  be  the  Lorde  Qoveriiouris  Grace,  and  the  three  Estaites  of  Parliament, 
zit  as  of  before,  that  nane  of  Our  Soveraine  Ladies  lieges,  of  quhat-sum-ever  de^ee 
hee  be  of,  take  upon  hande  to  schutte  at  deare,  rae,  or  uthcr  wilde-beasts  or  wude- 
fowls,  with  half-hag,  culvering  or  pistolet  in  ony  times  to  cum,  under  the  paine  of 
death,  and  confiscation  of  all  their  gudcs,  for  their  contemption,  and  quhat  person 
or  persones,  that  happenis  to  take  or  apprehend  ony  maner  of  peraones,  cummand 
in-contrair  this  present  acte  and  statute,  and  bringis  him  to  tne  schirefie  of  the 
schire,  or  his  deputes,  the  taker  sail  have  the  escheit  of  all  the  persones  gudes  hee 
apprehendis,  and  saU  be  rewarded  utherwaies,  as  accordis  for  his  laboures. 

Note. — Sir  George  Mackenzie  observes  :  **  This  act,  inflicting  the  pain  of  death 
and  confiscation  of  moveables  upon  such  as  shoot  at  deer,  wild  fowl,  or  wild 
beasts,  b  deservedly  in  desuetude."  (1686.) 
*  (16.)  1561,  c.  12,  «  Of  the  Prices  of  Wild  and  Tame  iJ/ea^«.— Item,  It  is  statute 
and  ordained,  that  the  actes  and  ordinances  maid  upon  the  prices  of  all  wilde-fowlea 
and  tame-fowles,  be  observed  and  keiped,  and  upon  the  byers  and  scQlers  thereof 
to  be  put  to  execution  in  all  poyntest  afler  the  forme  aud  tenour  thereof^  ai^. 
the  paines  conteined  in  the  same  to  be  execute  upon  them :  Of  the  quhiOL  the' 
tenour  foUowis :  The  quhilk  day ;  For-sa-meikle  as  the  Queenis  Grace,  the  Lorde 
Qo^emour,  and  Lords  of  secreit  C!ouncel,  havand  respect  to  the  great  and  exorbitant^ 
dearth  risen  in  this  realme,  upon  the  wilde  and  tame  fowles,  for  putting  of  ordour' 
hereto,  and  remeid  hereof:  It  is  devised  statute  and  ordained  be  the  Queenv  Grace, 
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the  Lord  Govemour,  and  Lordes  of  secreit  Councel :  That  the  wilde-meat,  and  tame* 
meat  underwritten,  be  sauld  in  all  times  cummiug  of  the  prices  following :  That  ia 
to  saj,  in  the  first,  the  cran,  five  shillinges :  the  swan,  five  shillinges :  the  wild  guse 
of  the  great  bind,^  twa  shillinges  :  the  claik,'  quink,*  and  rute,*  the  price  of  the 
peece,  auchteene  pennies.  Item,  the  plover  and  small  mure  fowle,  price  of  the 
peece,  foure  pennies  :  the  black-cock  and  gray-hen,  price  of  the  peece,  sex  pennies  : 
the  dousane  of  powtes,  twelve  pennies.  Item,  the  quhaip,*  sex  pennies.  Item, 
the  cunning,®  ij.  shillinges,  i^nto  the  feast  of  Fastens-eoinj  nixt  to  cum,  and  fra  thine 
furth,  xij.  pennies.     Item,  the  lapron,"  twa  pennies.     Item,  the  woodde-cocke,  foure 

Sennies.  Item,  the  dousane  of  lavorockes,  and  uthers  small  birdes,  the  price  of  the 
ousane,  foure  pennies.  Item,  the  snipe  and  quailzie,  price  of  the  pefece,  twa 
pennies.  Item,  the  tame-guse,  xvj.  pennies.  Item,  the  capone,  twelve  pennies. 
Item,  the  hen  and  pultrie,  aucht  pennies.  Item,  the  chicken,  foure  pennies.  Item, 
the  gryse,®  auchteene  pennies  :  And  for  observing  and  keiping  of  this  Act,  quhat- 
sumever  person  or  persones,  alsweil  byar  as  seller,  that  breakis  the  samin,  and  doisin 
the  contrair  hereof :  That  ail  his  gudes  sail  be  taken  and  escheitted  to  our  Soveraine 
Ladies  use,  and  their  persones  punished  at  the  Lord  Governours  will  and  pleasure." 

(17.)  1555,  c.  61,  anent  slaying  of  wild  beasts,  wild  fowls,  and  hunting  and  hawk- 
ing (Ratified  by  1685,  c.  20),  enacts — *^  that  na  man  take  upon  hande  to  ryde  or 
gang  in  their  neighbours  cornes  in  balking  or  hunting  fra  the  Feast  of  Pasche  unto 
the  time  the  samin  be  schome,  and  that  na  man  ryde  nor  gang  upon  quheate  na 
time  of  the  zeir."  This  statute  was  pled  in  the  cases,  3d  March  1778,  Marquis  of 
Tweeddale;  9th  Aug.  1773,  Watson;  8th  Feb.  1826,  Earl  of  Cassilis  ;  1  Shaw's 
Justiciary  Rep.  146. 

(18.)  1565,  c.  58,  against  fowlers  using  nets. 

09.)  1667,  c  16,  '*  anent  slaying  of  hart,  hind,  hare,  cunning,  and  other  beasts 
ana  fowls." 

(20.)  1579,  c.  84,  against  destroyers  of  planting,  breakers  of  dovecots,  cunning- 
aires,  and  slayers  of  hares,  etc. 

(21.)  1581,  c.  123,  **for  execution  of  the  acts  against  shooting  with  guns  at  wild 
beasts  and  fowls." 

(22.)  1587,  c.  59,  ratified  previous  acts  against  slayers  and  shooters  of  hart,  hind, 
doe,  roe,  hares,  cnnninges,  and  other  beasts  without  license. 

(23.)  1592,  c.  130,  "  for  the  better  keeping  of  the  king's  parks." 

(24.)  1594,  c.  214,  for  protecting  the  king's  parks  and  forests,  and  increasing  the 
number  of  wild  fowl  and  venison — " phesants /oulla  and  partricks^*  are  named. 

(25. )  1597,  c.  270,  ratified  previous  acts  against  shooting  deer,  wild  fowls,  and 
doves,  and  authorized  the  slaying  of  dogs  which  fowlers  use,  and  the  apprehending 
the  fowlers  and  putting  them  in  the  stocks  for  forty-eight  hours. 

(26.)  1600,  c.  23,  is  so  full  and  remarkable  in  its  terms,  that  it  is  here  given  at 
length :  **  Act  against  Slaughter  of  JVyldfowles. — Forsameikle  as  by  common  con- 
suetude of  all  countries,  special  prohibition  is  made  to  all  sorts  of  persons  to  slay 
wyld-foule,  hair  or  vennison,  except  sik  as  by  their  revenewes  may  beare  the  charges 
and  burdings  of  the  halkes,  hounds  and  dogs,  requisit  in  sik  pastymes,  in  respect  the 
samine  as  well  hes  bene  created  for  the  recreation  of  mankinde,  as  for  their  susten- 
tation.  Lyke  as  it  is  of  treuth  that  by  diverse  and  sundry  acts  of  Parliament,  others 
statutes  and  proclamations  made  heretofore,  all  slaying  of  the  said  wild-foule  and 
beastes  by  any  indirect  means,  sik  as  hagbut,  girn,  net  and  fowller  dogg  is  specially 
forbidden,  and  diverse  penalties  contained  in  the  samine  acte.  Yet  nevertheles,  siK 
hes  bene  the  slackness  of  the  execution  of  the  samine,  that  diverse  and  sundry  per- 
sons having  greater  regard  of  their  gaine  and  commodity,  whilk  they  purchesby  the 
selling  of  the  said  wyld-fowle  to  sik  persons  wha  prefers  their  awne  inordinat  appe- 
tite and  gluttony,  either  to  the  obedience  of  the  saids  lawes,  or  to  the  recreation  that 
may  be  had  by  the  direct  slaving  of  the  samine,  hes  used  all  the  saids  indirect  nieanes 
in  slaying  of  the  saids  wyld-K)wles  and  beastes,  whereby  this  country  being  so  plenti- 
fully furnished  of  before,  is  become  altogether  scarce  of  sik  waires.  For  remeed 
whereof,  and  that  the  continuing  of  the  said  abuse  may  not  procure  worse  incon- 
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yenients,  seing  in  time  of  peace  in  all  time  bj-gane,  tbe  saids  pastjines  of 
and  hfdkinj^  were  tbe  only  meanes  and  instruments  to  keep  the  baill  lieges  bodies  fra 
not  becoming  altogether  effeminat.  Our  Soveraigne  Lord  and  Estates  of  Parlia- 
ment, finding  that  the  discharging,  of  the  selling  of  tbe  saids  wild-fowle  and  Tenison 
shall  procure  an  remeed  of  the  abuse  foresaid.  Have  therefore  discharged,  lyke  as 
by  these  presents  thej  discharge  any  persons  whatsomeyer,  within  this  realm  in  anj 
wise  to  seU  or  buy  any  fastan  reid,  or  tello we  deare,  daes,  raes,  hares,  partridges,  moore- 
fowles,  black-cokes,  aith-hennes,  termigants,  wyld-dukes,  teilles,^  atteilles,'  eoldii^s,' 
mortyms,'  schidderenis,'  skaildraik,^  herron,  butter,*  or  any  sik  kynde  of  fomes,  com- 
monly used  to  be  chased  with  halkes,  under  the  paine  of  ane  htmdreth  p<nmd»  to  be 
incurred  alswell  by  the  buyer  as  the  seller.  And  in  case  of  the  inhabihty  of  any  of 
the  saids  persons  to  pay  the  said  summe,  that  the  apprehender  of  them  shall  cause 
them  be  scourged  throw  the  burgh  or  town  where  they  shall  be  apprehended.  And 
als  discharges  any  of  the  saids  Ueges,  in  any  wyse  to  slay  any  of  the  wyld-foule  or 
beastes  abore  specified,  by  gim,  net  or  hagbut,  under  the  paine  aboye  sprafied  to  be 
incurred  by  them.  For  execution  whereof,  Our  Soyeraigne  Lord  hes  giyen  aad 
graunted  power  and  commission  to  all  schirefis,  Stewarts,  baillies,  alswell  of  regalities 
as  royalties,  proyest  and  baillies  of  burrowes,  and  eyery  barren  within  his  awne  bar- 
ronie,  special  justices  to  that  effect ;  giyiiig  them  full,  free  and  plene  power  to  up- 
lift or  execute  the  paines  aboye  specified  against  the  transgressors  of  these  presents ; 
the  ane  hal&  of  the  saids  pecunial  paines  to  be  intromettM  with  by  them,  to  apper- 
teine  to  Our  Soveraigne  Lord,  and  to  be  payed  to  his  Ueighness  thesaurer ;  and  the 
other  half  to  the  delator  and  apprehender.  And  because  ane  of  the  greatest  occa- 
sions of  the  scarsitie  of  the  saids  partridges  and  moore-fowles,  is  by  reason  of  the 
ffreat  slaughter  of  their  pouts  and  young  anes  :  when  as  for  youth  neither  are  they 
habile  to  giye  pastyme,  and  for  quantity  can  no  wise  be  ane  great  refireshment. 

**  Therefore  Our  Soyeraigne  Lord  hes  discharged  all  his  heighness  subjects  what- 
sumeyer,  in  any  wyse  to  slay  or  eat  any  of  the  saids  moore  pouts,  or  of  any  other 
kyndes  before  the  thrid  day  of  Julii ;  or  partridge-pout,  before  the  aught  day  of 
StpUtfJber.  Alwjse  Our  Soyeraine  Lord  and  Estates  foresaids,  declares  that  this 
present  act,  shall  no  wyse  comprehend  cunnings,  wod-cock,  pleyars  nor  wyld-goose^ 
out  the  samine  to  be  sklne  with  nets,  and  others  ingynes  not  forbidden  by  the  laws 
of  this  realme,  and  to  be  coft  and  sauld  as  lawfull  merchandice  as  of  before/' 

(27.)  1617,  c.  18,  provided  for  the  keeping  of  the  forests,  and  the  punishment  of 
slayers  of  deer  and  wild  fowl. 

Sir  George  Mackenzie  observes  on  this  statute,  that  it  <*  grants  power  to  aU 

who  are  infeft  in  forestries  to  judge  such  as  shoot  and  kifi  venison  and  wild 

fowl  therein,  and  that  by  an  inquest  which  seems  to  exclude  all  other  ways 

of  trial  for  inclusio  unhu  est  exclusio  cUUrius,  and  this  inquest  was  crdcdned 

to  prevent  the  partiality  and  passion  of  the  heritor.'* 
(28.)  1621,  c.  30,  prohibits  the  buying  or  selling  of  wild  fowles  of  the  particular 
species  following,  to  mi—pouttesy  patrickes^  mmrefowles,  blaeiecocks,  grayhesmsij 
termiganteSf  quayUs^  caperiaylies,  etc. 

(29.)  1621,  c,  31,  provided  the  qualification  for  hunting  and  baulking,  and  being 
still  in  observance,  is  hereafter  given  at  length. 

Sir  George  Mackenzie  observes  that  this  statute  was  in  desuetude  (1686)9  but 

the  reverse  has  been  since  found,  8th  July  1809,  Trotter. 
(30.)  1621,  c.  32,  ratified  former  acts  prohibiting  stealing  of  hawks,  hounds^ 
partricks,  and  ducks,  and  slaying  or  hunting  hares  and  deer  in  time  of  snow,  under 
the  penalty  of  L.  100  Scots,  to^tef  otM>(ie9. 

iVote.— This  act,  so  far  as  it  had  reference  to  killing  hares  in  time  of  snow,  was 

decided  to  be  in  non-observance ;  11th  Jan.  1828,  Donald,  Syme's  Justiciary 

Reports,  603. 
^31.)  1686,  c.  20,  intituled  "An  Act  for  preservina  Game,"  is  a  very  full  statute^ 
ratifying  the  previous  acts  all  specially  enumerated,  and  including  the  Act  1621, 
c.  31 ;  and  prohibits  the  use  of  setting  dogs  with  nets  for  taking  or  killing  of  par- 
tridges, muir-fowls,  heith-fowls,  and  quails,  and  shooting  hares,  mdess  by  heritors  of 
one  thousand  pounds  of  valued  rent. 

1  Teals.      *  Widgeon.      >  Species  of  wild  fowl.     «  Sheldrake  or  btnrow-dadi.    •  Bitleni. 
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This  act  was  limited  to  seren  years,  and  has  been  found  not  now  to  regulate 

the  qualification  to  take  game ;  27th  June  1780,  Kellj,Mor.  4995 ;  8th  July 

1809,  Trotter. 

(82.)  The  2d  Geo.   III.  c.  29,  for  the   presenration  of  pigeons,  has  been  held 

not  to  extend  to  Scotland ;  18th  May  1832,  Easton  (Deas  and  Anderson).    (See 

DOYEOOT.) 

The  majority  of  these  statutes,  thoug^  useful  for  reference,  are,  for  most  of  prae- 
tical  purposes,  superseded  by  tiie  following  statutes,  which  are  given  at  length,  with 
notes  of  decided  points,  and  together  form  the  existing  code  of  Qame  Laws  in 
obeenrance  in  Scotland : — 

Act  162]|  Cap.  81. 

AnerU  Hunting  and  HauUdng. — Oor  Soveraigne  Lord,  and  Estates  of  this 
present  Parliament,  statutes  and  ordaines,  That  no  man  hunt  nor  haulk  at 
any  time  hereafter,  who  bath  not  a  plough  of  land  in  heritage,  under  the 
paine  of  ane  hundreth  pounds.  Ordaines  bis  Majestie  to  have  the  one  halfe 
of  the  penaltie  of  the  contraveeners  of  this  present  act :  and  the  dilator  to 
have  the  other  halfe  of  the  said  penaltie. 


1.  This  act,  notwithstanding  the  contrary  opinion  of  Sir  Oeorse  Mackenzie^  has 
been  decided  to  be  in  force,  and  to  ap^ily  to  shoding  as  well  as  to  hmUina  game.  It 
introduced  the  only  property  qualification  now  required.  But  a  qualified  person  can 
give  permission  to,  and  thereby  protect,  a  person  not  qualified ;  27th  June  1780, 
Kelly ;  18th  June  1808,  Marquis  of  Tweeddale ;  8th  July  1809,  Trotter ;  17th  Jan. 
1810,  Earl  of  Hopetoun. 

2.  There  is  no  court  or  magistrate  pointed  out  for  recovery  of  the  penalty.    Jus- 
tices of  the  peace  have  been  recognised  as  competent  to  entertain  actions  for  the 
penalty ;  but  the  justices  of  the  county  where  the  offence  was  committed,  and  not  of 
the  county  of  the  offender's  residence,  where  different,  are  the  proper  and  only 
judges;  28th  May  1818,  Buchanan;  7th Feb.  1810,  Glephan  (Justiciary.) 

3.  There  is  no  limitation  of  the  time  of  prosecution.  The  prescription  of  twenty 
years  of  criminal  offences  seems  therefore  the  only  limit  applicable  to  the  statutory 
offence. 

4.  The  prosecution  may  be  at  the  instance  of  the  fiscal,  or  of  the  private  party 
with  the  concourse  of  the  fiscal 

5.  There  is  no  authority  to  apprehend  the  offender,  who  must  be  cited  on  a 
regular  action  or  complaint,  and  a  written  record  of  the  procedure  and  evidence 
appears  necessary.     See  Criminal  Procedure. 

6.  The  fjEUsts  in  complaints  under  this  act  or  others,  for  merely  pecuniary  penalties 
and  not  imprisonment,  may  be  referred  to  the  oath  of  the  accused  party  ;  but  this 
ought  never  to  be  done  where  there  is  other  proof;  27  th  June  1787,  Fiscal  of  Edin- 
burgh ;  1775  Logan,  Mor.  10,492.     See  Note  to  Hutdiison,  672. 

7.  The  extent  of  a  pIough£[ate  of  land,  required  by  the  statute,  is  not  clearly 
fixed.  Bv  one  mode  of  reckoning  it  is  said  to  amount  to  104  Scotcm  acres,  and  by 
another  the  quantity  is  96. — See  Ploughgatb.  In  the  absence  of  any  exactly 
ascertained  rule,  the  property  of  land  to  any  reasonable  extent  is  likely  to  be  held 
suffidoit  qualification  under  this  statute.  But  it  must  be  property  in  land  wUhin 
Scotland  and  not  elsewhere,  and  not  mere  tenancy  of  land  in  Sootiand ;  cases  of 
Marquis  of  Tweeddale,  Earl  of  Hopetoun,  supra.  The  same  qualification  is  necea- 
sary  to  protect  from  the  penalties  under  the  Act  13  Oeo.  III.  c.  M.  But  it  is  not 
necessary  for  snaring  hares ;  8th  Feb.  1826,  Earl  of  Cassilis,  1  Shaw,  Just7.  Rep. 
146.    In  England,  no  landed  qualification  is  now  necessary ;  1  and  2  Will.  IV.  c.  82. 

8.  It  was  thought  that  ;the  penalty  of  L.lOO  Scots  (L.8,  6s.  8d.^,  in  the  absence 
of  any  stipulation  to  the  contrary,  might  be  modified  at  the  discretion  of  the  court ; 
see  18th  Jan.  1805,  Cooper,  Ap.  to  Mor.  voce  Planting.  But  the  reverse  has  been 
decided  under  a  similar  statute ;  Whatman,  postea  p.  442.  It  may  be  sued  for  in 
the  Sherifis'  Small  Debt  Court,  under  the  schedule  for  statutory  penalty. 
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0.  As  to  dealers  purchasing  game,  see  the  cases ;  F^als  of  Edinburgh  v.  Fortune. 
M'Lauren's  Criminal  C€ues,  No.  85 ;  Boyd's  Justice^  312. 


Act  1707,  Cap.  18. 

Act  far  Preserving  the  Game, — [March  25,  1707.]     Oar  Sovereign  Ladj, 
with  advice  and  consent  of  Parliament,  does  hereby  strictly  prohibite  and 
discharge  in  all  time  coming  the  killing  of  muirfowls  from  the  Ist  of  March 
to  the  20th  of  June,  and  partridges  from  the  1st  of  March  to  the  20th  of 
August  inclusive,  under  the  penalty  of  twenty  pounds  Scots  toties  qnoUeSj 
the  half  whereof  to  be  given  to  the  discoverer,  and  the  other  half  to  be  at  the 
disposal  of  the  judge  before  whom  the  same  shall  be  cognosced.     And  for 
the  better  preventing  the  killing  of  these  fowls  during  the  foresaid  prohibited 
seasons,  her  Majesty,  with  advice  foresaid,  does  strictly  prohibite  and  dis- 
charge the  selling,  buying,  or  using  of  these  fowls  during  the  foresaid  seasons 
within  any  burgh,  village,  or  private  house  within  this  kingdom,  under  the 
penalty  foresaid,  to  be  apply ed  as  above.     As  also,  it  is  hereby  discharged, 
That  no  common  fowlers  shall  presume  to  hunt  on  any  grounds  withoat  a 
subscribed  warrand  from  the  proprietors  of  the  said  grounds,  under  the  pe- 
nalty foresaid,  besides  forfeiting  their  dogs,  guns  and  nets,  to  the  apprehenders 
or  discoverers.     And  it  is  hereby  further  provided,  That  no  fowler,  or  any 
other  person  whatsoever  shall  come  within  any  heretor's  ground,  without 
leave  ask'd,  and  given  by  the  heretor,  with  setting  dogs  and  nets,  for  killing 
fowls  by  nets ;  and  if  any  common  fowler  shall  be  found  in  any  place  with 
guns  or  nets,  having  no  license  from  any  nobleman  or  heretor,  they  shall  be 
sent  abroad  as  recruits,  af,  also^  that  no  pertons  whatsoever  shall  shoot  hart$j 
under  the  foresaid  penalty,     2.  And  for  the  better  executing  of  this  law,  her 
Majesty,  with  advice  foresaid,  appoints  and  ordains  all  sherifiJB  of  shires, 
Stewarts  of  stewartries,  justices  of  peace,  masters  of  the  game,  bailies  of 
burghs  or  regalities,  to  put  the  same  in  due  execution,  under  the  penalty  of 
one  hundred  pounds  Scots  ;  for  which  penalty,  it  is  hereby  declared,  that  the 
said  judges  shall  be  lyable  to  the  pursuer  or  com  plainer  before  the  Lords  of 
Session,  upon  an  instrument  taken  by  the  said  pursuer  or  complainer,  that 
the  judge  apply  ed  to,  refused  or  delayed  to  cognosce  the  complaint  according 
to  law,  and  to  discern  in  the  terms  of  this  act ;  and  lastly,  her  Majesty,  with 
consent  foresaid,  does  hereby  ratifie  and  approve  all  former  acts  made  anent 
the  game,  except  in  so  far  as  they  are  hereby  innovat,  and  altered  by  this 
present  act. 

1.  The  close-time  for  muirfowls  and  partridges  in  this  act  is  altered  by  the  sub- 
sequent Act  13  Geo.  III.  c.  54. 

2.  The  prohibition  against  shooting  hares  is  repealed  by  48  Geo.  m.  c.  94. 

3.  There  is  a  confusion  as  to  the  punishment  provided  by  the  Act  1707.  •*  Com- 
mon fowlers"  is  supposed  to  apply  to  the  notorious  poacher,  who  makes  a  trads  in 
taking  game.  The  penalty  of  being  sent  abroad  is  in  desuetude,  though  the  statute 
has  otherwise  been  held  in  observance ;  but  later  statutes  have  greatly  superseded 
its  application ;  7th  Feb.  1810,  Clephan  (Jusiicy.)  The  prosecution  must  be  at 
the  instance,  or  with  concurrence  of  the  fiscal,  and  may  be  brought  before  the 
justices  of  the  county  of  the  offence,  and  can  be  proved  by  the  oath  of  the 
accused ;  27th  June  1787,  Fiscal  of  Edinburgh.  A  reference  .to  the  oath  of  the 
accused  was  allowed  in  this  case,  of  which  see  a  full  report  in  Boyd's  JutUce, 
312  ;  see  1775,  Logan,  Mor.  10,492. 
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Act  13  GEO.  HI.  Cap.  64. 

An  Act  for  the  more  effectual  Preservation  of  the  Grame  in  that  part  of 
Great  Britain  called  Scotland ;  and  for  repealing  and  amending  several  of 
the  Laws  now  in  being  relative  thereto. 

Whereas  the  laws  already  made  for  the  preservation  of  game  in  that  part 
of  Great  Britain  called  Scotland  are  found  bj  experience  to  be  insufficient 
for  that  purpose,  without  being  altered  and  amended  ^   Be  it  enacted,  etc., 

I.  Close-Time, — ^That  every  person  who  shall  wilfully  take,  kill,  destroy, 
carry,  sell,  buy,  or  have  in  his  or  her  possession,  or  use  any  miiir  fowl  or 
tarmagany  between  the  \Oth  day  of  December  and  the  \2th  day  of  August  in 
any  year ;  or  any  heath  fowl^  between  the^lO^  day  of  December  and  the  20th 
day  of  August  in  any  year ;  or  sluj  partridge  between  the  1st  day  of  Fthraai^ 
and  the  \st  day  of  September  in  any  year ;  or  any  pheasant^  between  the  \9t 
day  of  February  and  the  Iff  day  of  October  in  any  year ;  shall  for  every  bird 
so  taken,  killed,  destroyed,  carried,  sold,  bought,  found  or  used,  forfeit  and 
pay  the  sum  of  five  pounds  sterling ;  and  in  case  of  not  paying  the  sum 
decreed  within  the  space  of  ten  days  afler  conviction  by  a  final  sentencei 
shall  suffer  imprisonment  for  two  months  for  each  ^ye  pounds  sterling 
thereof. 

U.  Exception. — ^That  nothing  in  this  act  shall  extend  to  any  pheasant  or 
partridge  which  shall  be  taken  in  the  seasons  allowed  by  this  act,  and  kept 
in  any  mew  or  breeding  place. 

III.  Possession  by  Unqualified  Persons. — ^That  every  person  whatsoeveri 
not  qualified  to  kill  game  in  Scotland,  who  shall  have  in  his  or  her  custody, 
or  carry,  at  any  time  of  the  year,  upon  any  pretence  whatsoever,  any  hareSi 
partridges,  pheasants,  muir  fowl,  tarmagans,  heath  fowl,  snipes,  or  quails, 
without  the  leave  or  order  of  a  person  qualified  to  kill  game  in  Scotland, 
for  carrying  such  hares  or  other  game,  or  for  having  the  same  in  his  or  her 
custody,  shall,  for  the  first  offence,  forfeit  and  pay  the  sum  of  twenty  shil- 
lings sterling ;  and  for  the  second,  and  every  other  subsequent  offence,  the 
sum  of  forty  shillings  sterling :  and  in  case  of  not  paying  the  sum  decreed 
within  the  space  of  ten  days  afler  conviction  by  a  final  judgment,  shall  suffer 
imprisonment  for  six  weeks  for  the  first  offence,  and  for  three  months  for  the 
second,  and  every  other  subsequent  offence. 

IV.  Muirburn, — That  every  person  who  shall  make  muirbum,  or  set  fire 
to  any  heath  or  muir,  in  that  part  of  Great  Bntan  called  Scotland,  from  the 
llih  day  of  April  to  Uie  \st  day  of  November  in  any  year,  shall  forfeit  and  pay 
the  sum  of  forty  shillings  sterling  for  the  first  offence,  five  pounds  ster- 
ling for  the  second  offence,  and  ten  pounds  sterling  for  the  third  and  every 
other  subsequent  offence  :  and  in  case  of  not  paying  the  sum  decreed  within 
the  space  of  ten  days  after  conviction  by  a  final  judgment,  shall  suffer  im- 
prisonment for  six  weeks  for  the  first  offence,  two  months  for  the  second, 
and  three  months  for  the  third  and  every  other  subsequent  offence. 

V.  Muirbum, — ^That  the  tenant,  possessor,  or  occupier  of  the  ground 
upon  which  such  m\iirburn  shall  be  made  or  discovered  within  the  forbidden 
time  aforesaid,  shall  be  deemed  and  taken  to  be  guilty  of  the  offence,  and 
shall  be  liable  to  the  several  penalties  aforesaid,  unless  such  tenant,  pos- 
sessor or  occupier,  shall  prove,  to  the  satisfaction  of  the  court  before  which 
he  or  she  shall  be  prosecuted,  that  such  fire  was  communicated  from  some 
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neigbbouriDg  ground,  or  was  raised  upon  his  or  her  ground  by  some  other 
person  not  in  his  or  her  service  or  family. 

yj.  Heath-humtng. — ^That  every  proprietor  of  high  and  wet  muir  lands, 
the  heath  upon  which  frequently  cannot  be  burnt  so  early  as  the  11th  day 
of  April,  may,  when  such  lands  are  in  his  own  occupation,  bum  the  heath 
upon  the  same  at  any  time  between  the  11th  and  25th  day  of  April  in  any 
year,  without  incurring  any  of  the  penalties  before  mentioned ;  and  wh^n 
such  lands  are  let,  the  proprietor,  or  his  commissioner  or  factor,  may,  by  a 
writing  under  his  or  their  hands,  authorize  his  tenant  or  tenants  in  such 
lands  to  bum  the  heath  thereon,  at  any  time  between  the  11th  and  25th 
day  of  April  in  any  year,  without  incurring  any  of  the  penalties  before 
mentioned. 

VII.  Authority  to  Bum, — ^That  the  writing  authorizing  such  burning 
when  the  lands  are  in  the  occupation  of  a  tenant,  shall,  previous  to  audi 
burning,  be  recorded  in  the  sheriff  or  Stewart  court-books  of  the  county  or 
stewartry  within  which  the  lands  are,  and  which  the  sheriff  or  stewart- 
clerk  of  such  county,  or  stewartry,  is  hereby  ordered  and  directed  to  do, 
upon  receiving  payment  of  the  fees  usually  paid  for  recording  writings. 

VUI.  Prosecution, — ^That  all  offences  against  this  act  shall  and  may  be 
inquired  into  and  determined,  either  by  the  oath  or  oaths  of  one  or  more 
credible  witness  or  witnesses,  or  by  the  confession  or  oaths  of  the  parties 
accused,  before  any  two  or  more  of  his  Majestj^ejtisticea  of  the  peace,  or  before 
the  sheriff,  or  stewart-depute,  or  substitute,  of  the  county  where  the  offence 
shall  be  committed,  or  where  the  offender  shall  be  found ;  and  that  all  proae- 
cutions  for  offences  against  this  act  shall  be  carried  on,  either  at  the  instance 
of  the  fiscal  of  the  court  in  which  the  prosecution  is  brought,  or  of  any 
other  person  who  will  inform  or  complain. 

IX.  Recovery  of  Penalties. — ^Tbat  if  any  person  convicted  of  any  of  the 
offences  against  this  act  shall  not  pay  the  penalty  or  forfeiture  decreed 
against  him  or  her,  within  the  space  of  ten  days  from  and  after  a  final 
judgment  of  conviction,  it  shall  and  may  be  lawful  for  the  justices  of  the 
peace,  sheriff,  or  stewart-depute  or  substitute,  before  whom  the  information, 
complaint,  or  action  may  have  been  brought,  upon  the  application  of  the 
prosecutor,  to  grant  warrant  for  levying  the  penalties  or  forfeitures,  by 
immediate  distress  and  sale  of  the  offender's  goods  and  moveables,  together 
with  the  costs  and  charges  attending  the  levying  thereof,  .returning  the 
overplus,  if  any  be,  to  the  owner ;  or  to  grant  warrant  for  committing  the 
offender  to  the  common  gaol  of  the  county,  for  the  time  specified  in  this 
act,  as  satisfaction  for  the  penalty  or  forfeiture  incurred,  or  until  payment : 
and  in  case  a  warrant  for  levying  the  penalty  by  distress  and  sale  of  the 
offender's  goods  and  moveables  shall  be  first  applied  for  and  obtained,  and 
that  the  penalty  or  forfeiture  shall  not  be  recovered  in  consequence  thereof 
it  shall  and  may  be  lawful  for  the  justices  of  peace,  sheriff,  or  stewart- 
depute  or  substitute,  who  granted  the  warrant  for  levying  the  penalty  or 
forfeiture  by  distress  and  sale  of  the  offender's  goods  and  moveables,  upon 
its  being  certified  to  him  or  them  by  the  officer  employed  in  executing  the 
warrant,  either  that  he  has  been  able  to  recover  no  part  of  the  penalty  or 
forfeiture,  or  that  a  certain  part  to  be  certified  by  him,  still  remains  unre- 
covered,  to  grant  warrant  for  committing  the  offender  to  the  common  gaol 
of  the  county  for  the  time  specified  in  this  act,  as  satisfaction  for  the  penalty 
or  forfeiture  incurred,  or  until  complete  payment  shall  be  made  of  the 
penalty  or  forfeiture  incurred  and  decreed. 

X.  Application  qf  Penalties. — That  one  moiety  of  the  penalties  or  forfeitures 
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to  be  incurred  for  any  offence  against  this  Act,  shall,  when  recovered,  be 
paid  to  the  prosecutor,  and  the  other  moiety  shall  be  applied  to  the  qse  of 
the  poor  of  the  parish,  or  to  the  repairing  of  the  high  roads  within  the 
parish  whare  the  offence  shall  be  committed,  as  the  justices  of  the  peace, 
or  the  sheriff  or  steward-depute,  or  substitute,  shall  direct,  before  whom  the 
offender  shall  be  convicted. 

XI.  Appeal, — ^That  it  shall  and  may  be  lawful  to  or  for  any  person  con- 
ceiving himself  or  herself  aggrieved  by  any  decree  of  the  justices  of  the 
peace,  or  sheriff,  or  steward-depute,  or  substitute  in  such  prosecutions, 
to  complain  and  seek  relief  by  appeal  to  the  next  Circuit  Court  of  Justi- 
ciary of  the  circuit  wherein  the  county  is  where  the  decree  is  pronounced  ; 
or  where  there  are  no  Circuit  Courts,  to  the  Court  of  Justiciary  at  Edin- 
burgh, by  taking  and  entering  an  appeal  in  open  court,  at  the  time  of  pro- 
nouncing such  decree,  or  at  any  time  thereafter  within  ten  days,  by 
lodging  the  same  in  the  hands  of  the  clerk  of  the  court,  and  serving  the 
adverse  party  with  a  duplicate  thereof  personally,  or  at  his  dwelling-house, 
or  his  procurator  or  agent  in  the  cause ;  and  such  service  shall  be  suffi- 
cient summons  to  oblige  the  prosecutor  to  attend  and  answer  at  the  next 
Circuit  Court  which  shall  happen  to  be  held,  at  least  fifteen  days  afler  ser- 
vice, or  at  the  first  Court  of  Justiciary  which  shall  be  held  at  Edinburgh, 
in  the  case  where  there  are  no  Circuit  Courts,  at  least  fifteen  days  after 
such  service ;  and  thereupon  the  judge  or  judges  at  such  Circuit  Court 
or  in  the  Court  of  Justiciary  at  Edinburgh,  shall  and  may  proceed  to  cog- 
nosce, hear,  and  determine  :  and  in  case  they  shall  find  the  reasons  of  any 
such  appeal  not  relevant,  or  not  instructed,  or  shall  determine  against  the 
party  appealing,  the  judge  or  judges  shall  condemn  the  appellant  in  such 
costs  of  suit  as  shall  appear  to  be  just  and  reasonable,  and  the  decree  so 
pronounced  shall  be  final  and  conclusive  to  the  parties. 

XII.  Caution  in  Appeals, — That  when  an  appeal  is  taken,  the  appellant, 
at  the  time  of  entering  his  or  her  appeal,  shall  lodge  with  the  clerk  of  the 
court  from  which  the  appeal  is  taken,  a  bond,  with  a  sufficient  cautioner,  for 
paying  the  sum  or  sums  contained  in  the  decree  appealed  against,  so  far  as 
affirmed  and  approved  of  by  the  judgment  upon  the  appeal,  and  for  paying 
the  costs  of  suit,  if  any  shall  be  awarded ;  and  the  clerk  of  court  shall  be 
answerable  for  the  sufficiency  of  such  cautioner. 

XIII.  Certifying  Appeals.  — That  in  case  any  Circuit  Court  shall,  on 
hearing  any  such  appeal,  find  any  such  difficulty  to  arise,  that  by  means 
thereof  such  Circuit  Court  cannot  proceed  to  the  determination  of  the  same, 
consistently  with  justice  and  the  nature  of  the  case ;  in  any  such  case,  and 
not  otherwise,  it  shall  and  may  be  lawful  to  and  for  such  Circuit  Court  to 
certify  such  appeal,  together  with  the  reasons  of  such  difficulty,  and  the 
proceedings  thereupon  had  before  such  Circuit  Court,  to  the  Court  of  Justi- 
ciary at  Edinburgh,  which  is  hereby  authorized  and  required  to  proceed  in 
and  determine  the  same. 

XIV.  Limitation  of  Actions, — ^That  no  penalty  or  forfeiture  in  this  Act 
shall  be  recovered,  unless  the  prosecution  for  recovering  thereof  shall  be 
commenced  within  six  months  after  the  offence  committed. 

XV.  Commencement  of  Act  2^th  June  1773,  and  the  following  Acta  are  re* 
pealed,  24  Geo.  IL  c.  34,  3  Geo,  III.  and  6  Geo.  III. 

1.  The  Scotch  Acts  which  regulated  muirbum,  were  1424,  c.  20,  and  1535,  c.  11, 
and  are  superseded  by  the  foregoing  Act.  The  statute  applies  to  all  kinds  of 
moirland,  and  protects  grass  as  well  as  heather.     Per  Lord  Cockbum — "  The  crime 
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consists  in  setting  fire  to  a  muirf  not  to  any  particular  species  of  plants.  The  land 
must  be  muirland.  If  it  bis  the  sort  of  plants  that  grow  upon  the  niuir  is  imuja- 
terial ;"  12th  March  1842,  Uodger  ;  1  Broun,  78. 

2.  Under  a  similar  statute  to  the  above  act,  it  has  been  decided  in  England,  that 
the  penalty  does  not  apply  to  possession  of  game  in  close-time,  which  had  been 
killed  in  legal  season,  and  kept  for  use ;  Simpson,  3  Bam.  and  Ad.  734. 

3.  Under  this  statute  an  agent  for  a  game  association  may  prosecute,  but  onlj 
in  the  character  of  an  informer;  1802,  Stewart  of  Allanton  (noted  by  Hutchison, 
vol.  i.  p.  91.)  No  one  interested  in  the  penalty  can  be  a  witness;  23d  Jan.  1816, 
Gray,  Ap.  Fac.  Coll.  But  the  recent  Evidence  Acts  appear  to  have  made  this  now 
competent.  The  prosecutor  need  not  be  designed  as  common  informer ;  10th  Dec. 
1842,  Brown;  1  Broun,  458. 

4.  The  act  does  not  provide  for  a  forfeiture  of  the  game,  nor  confer  any  right  of 
seizure;  18th  Jan.  1853,  Scott. 

6.  The  proceedings  may  be  in  the  form  of  an  ordinary  civil  action,  and  judgment 
and  conviction  may  be  competently  given  in  absence  of  the  accused ;  8th  Feb.  1826, 
Earl  of  Cassilis ;  Shaw's  Justiciary,  146.  But  it  is  more  expedient  to  proceed  on  a 
summary  complaint,  on  which  the  accused  may  be  cited  to  appear  and  answer  in 
court,  on  a  reasonable  ifiduda  or  interval.  A  written  record  of  the  proceedings 
and  evidence  must  be  preserved,  and  formally  authenticated. 

6.  A  conviction  was  set  aside  where  the  Justices  refused  to  record  an  otjection  to 
the  relevancy  or  preserve  a  record  of  the  evidence ;  1st  Oct.  1863,  Christie,  1  Irvine, 
293  (No.  89  Crim.  Pro.) 

7.  By  the  similar  English  Game  Act,  1  and  2  Will.  IV.  c.  32,  s.  2,  the  penalty 
for  every  head  of  game  is  not  exceeding  L.l,  with  costs.  The  penalties  and  terms 
of  imprisonment  in  the  Scotch  Act,  were  considered  subject  to  modification.  There 
are  some  Statutes  which  provide  a  mojcimum  and  a  mtntmtim  penalty ;  others  mention 
only  one  of  these ;  others  state  the  penalty  without  qualification,  in  which  case  the 
penalty  stated  was  thought  to  be  the  maximum,  and  not  the  minimum,  and  so  sub- 
ject to  modification  by  the  magistrate.  See  18th  June  1805,  Cooper ;  Fac.  Coll. 
Ap.  to  Mor.  voce  Planting ;  where  the  court  found  it  competent  to  modify  penalties 
under  the  Scotch  statute  for  the  punishment  of  the  destroyers  of  trees.  The  Court 
of  Justiciary  have  recently  held  that  justices  cannot  modify  the  penalties  in  this 
act.  The  number  of  birds,  the  subject  of  complaint,  were  forty-four,  and,  conse- 
quently, the  penalties  L.220,  and  the  imprisonment  seven  years  five  months.  But 
tne  prosecutor  voluntarily  restricted  his  complaint  to  four  birds ;  3d  June  1854, 
Whatman,  1  Irvine,  483. 

Note, — What  if  the  prosecutor  had  refused  to  restrict  ?  In  a  case  in  Perthshire, 
where  the  magistrate  modified  the  penalties,  the  number  of  birds  were 
upwards  of  one  hundred,  and  the  imprisonment,  consequently,  would  have 
amounted  to  about  twenty  years. 

8.  Notwithstanding  the  peculiar  phraseology  of  the  appeal  clause  (sec.  11),  it 
has  been  found  competent  to  the  prosecutor  as  well  as  the  accused  to  appeal.- 
Gray,  supra. 

The  first  statute  against  Night  Poaching  was  13  Geo.  III.  c.  80.  The  following 
is  the  existing  statute  : — 

9  GEO.  IV.  Cap.  69. 

An  Act  for  the  more  eflFcctual  Prevention  of  Persons  going  armed  by  Night 
for  the  Destruction  of  Game.     (10th  July  1828.) 

Whereas  an  Act  was  passed  in  the  5  7th  year  of  the  reign  of  hislato  Majesty 
King  George  the  Third,  c.  90,  intituled  "  An  Act  for  Prevention  of  Persons 
going  armed  by  Night  for  the  Destruction  of  Game  ;  and  for  repealing  an 
Act  made  in  the  last  Session  of  Parliament,  relating  to  Rogues  and  Vaga- 
bonds :"  And  whereas  the  practice  of  going  out  by  night  for  the  purpose  of 
destroying  game  has  nevertheless  very  much  increased  of  late  years,  and  has 
in  very  many  instances  led  to  the  commission  of  murder,  and  of  other  grievous 
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ofiences ;  and  it  is  expedient  to  repeal  the  said  recited  act,  and  to  make  more 
effectual  provisions  than  now  by  law  exist  for  repressing  such  practice :  Be 
it  enacted,  etc., 

I.  Offences  and  Penalties. — ^That  the  said  recited  act  shall  be  and  the  same 
is  hereby  repealed,  except  so  far  as  the  same  repeals  any  other  acts ;  and  if 
any  person  shall,  after  the  passing  of  this  act,  by  night  (first),  unlawfully 
take  or  destroy  any  game  or  rabbits  in  any  land,  whether  open  or  enclosed ; 
or  {second),  shall  by  night  unlawfully  enter  or  be  in  any  land,  whether  open 
or  enclosed,  with  any  gun,  net,  engine,  or  other  instrument,  for  the  purpose 
of  taking  or  destroying  game,  such  offender  shall,  upon  conviction  thereof 
before  two  justices  of  the  peace,  be  committed  for  the  first  offence  to  the  com- 
mon gaol  or  house  of  correction  for  any  period  not  exceeding  three  calendar 
months,  there  to  be  kept  to  hard  labour,  and  at  the  expiration  of  such  period 
shall  find  sureties  by  recognizance,  or  in  Scotland  by  bond  of  caution,  him- 
self in  ten  pounds  and  two  sureties  in  five  pounds  each,  or  one  surety  in  t^ 
pounds,  for  his  not  so  offending  again  for  the  space  of  one  year  next  following ; 
and  in  case  of  not  finding  such  sureties,  shall  be  further  imprisoned  and  kept 
to  hard  labour  for  the  space  of  six  calendar  months,  unless  such  sureties  are 
sooner  found ;  and  in  case  such  person  shall  so  offend  a  second  time,  and  shall 
be  thereof  convicted  before  two  justices  of  the  peace,  he  shall  be  committed  to 
the  common  gaol  or  house  of  correction  for  any  period  not  exceeding  six 
calendar  months,  there  to  be  kept  to  hard  labour,  and  at  the  expiration  of 
such  period  shall  find  sureties  by  recognizance,  or  by  bond  as  aforesaid,  him- 
self in  twenty  pounds,  and  two  sureties  in  ten  pounds  each,  or  one  surety  ia 
twenty  pounds,  for  his  not  so  offending  again  for  the  space  of  two  years  next 
following ;  and  in  case  of  not  finding  such  sureties,  shall  be  further  imprisoned 
and  kept  to  hard  labour  for  the  space  of  one  year,  unless  such  sureties  are 
sooner  found  ;  and  in  case  such  person  shall  so  offend  a  third  time,  he  shall  be 
guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  seas  for  seven  years,  or  to 
be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or  house  of 
correction  for  any  term  not  exceeding  two  years ;  and  in  Scotland,  if  any 
person  shall  so  offend  a  first,  second,  or  third  time,  he  shall  be  liable  to  b6 
punished  in*  like  manner  as  is  hereby  provided  in  each  case.     (The  Court 
of  Justiciary  has  no  jurisdiction  under  this  section  for  first  and  second  offences. 
See  Notes.) 

II.  Apprehending  Offenders. — That  where  any  person  shall  be  found  upon 
any  land  committing  any  such  offence  as  is  hereinbefore  mentioned,  it  shall 
be  lawful  for  the  owner  or  occupier  of  such  land,  or  for  any  person  having  a 
right  or  reputed  right  of  free  warren  or  free  chase  thereon,  or  for  the  lord  of 
the  manor  or  reputed  manor  wherein  such  land  may  be  situate,  and  also  for 
any  gamekeeper  or  servant  of  any  of  the  persons  herein  mentioned,  or  any 
person  assisting  such  gamekeeper  or  servant,  to  seize  and  apprehend  such 
offender  upon  such  land,  or  in  case  of  pursuit  being  made,  in  any  other  place 
to  which  he  may  have  escaped  therefrom,  and  to  deliver  him,  as  soon  aa 
may  be,  into  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed 
before  two  justices  of  the  peace;  and  in  case  such  offender  shall  assault  or  offer 
any  violence  with  any  gun,  crossbow,  firearms,  bludgeon,  stick,  club,  or  any 
other  offensive  weapon  whatsoever,  towards  any  person  hereby  authorized  to 
seize  and  apprehend  him,  he  shall,  whether  it  be  his  first,  second,  or  any  other 
offence,  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  sea^  for  seven 
years,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
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house  of  correction  for  any  term  not  exceeding  two  years ;  and  in  Scotland, 
whenever  any  person  shall  so  offend,  he  shall  be  liable  to  be  punished  in 
like  manner.  {Held  necessary^  in  proaecutUma  under  this  section^  to  redte  ho^ 
the  first  and  second;  1st  May  1844,  Lauder  ;  2  Broun,  177.) 

III.  Warrant  for  Apprehension  of  Offenders. — That  where  any  person  shall 
be  charged  on  the  oath  of  a  credible  witness,  or  in  Scotland  on  the  application 
of  the  procurator-fiscal  of  court,  before  any  justice  of  the  peace,  witir  any 
offence  punishable  upon  summary  conviction  by  virtue  of  this  act,  the  justice 
may  issue  his  warrant  for  apprehending  such  person,  and  bringing  him  before 
two  justices  of  the  peace,  to  be  dealt  with  according  to  law. 

IV.  Limitation  of  Action, — ^That  the  prosecution  for  every  offence  punish- 
able upon  summary  conviction  by  virtue  of  this  act  shall  be  commenced 
within  six  calendar  months  after  the  commission  of  the  offence ;  and  the 
prosecution  for  every  offence  punishable  upon  indictment,  or  otherwise  than 
upon  summary  conviction,  by  virtue  of  this  act,  shall  be  commenced  within 
twelve  calendar  months  after  the  commission  of  such  offence. 

V.  Form  of  Conviction. — ^That  the  justices  of  the  peace  before  whom  any 
person  sliall  be  summarily  convicted  of  any  offence  against  this  act  may  cause 
the  conviction  to  be  drawn  up  in  the  following  form  of  words,  or  in  any 
other  form  of  words  to  the  same  effect,  as  the  case  may  require ;  that  is  to 
say,  '*  Be  it  remembered.  That  on  the  day  of  in 
the  year  of  our  Lord                            at                                      in  the  county 
of                             [or  riding,  division,  liberty,  city,  etc.  as  the  case  may  he^ 
A*  0.  \r  convicted  before  us,  [naming  the  justices^']  two  of  his  Majesty's 
justices  of  the  peace  for  the  said  county,  [or  riding,  etc."]  for  that  he,  the  said 
A.  O.y  did  [specify  the  offence,  and  the  time  and  place  when  and  where  the  same 
was  committed,  as  the  case  may  be,  and  on  a  second  conifiction  state  the  first  con* 
viction ;]  and  we  the  said  justices  adjudge  the  said  A.  0.  for  his  said  offence 
to  be  imprisoned  in  the                                 and  there  kept  to  hard  labour  for 
the  period  of                               ,  and  at  the  expiration  of  such  period  to  find 
sureties,  by  recognizance,  or  bond  of  caution  in  Scotland,  himself  in  the  sum 
of  ten  pounds,  and  two  sureties  in  the  sum  of  five  pounds  each,  or  one  surety 
in  the  sum  of  ten  pounds,  conditioned  that  he,  the  said  A.  0.,  shall  not  so 
offend  again  for  the  space  of  one  year  next  following;  and  we  further 
adjudge  the  said  A.  0.,  in  case  he  shall  not  find  such  sureties  as  aforesaid, 
to  be  further  imprisoned  and  kept  to  hard  labour  for  the  space  of  six  calendar 
months,  unless  such  sureties  shsJl  be  sooner  found.      Given  under  our  hands 
the  day  and  year  first-above  mentioned." 

YI.  Appeal. — ^That  any  person  who  shall  think  himself  aggrieved  by  any 
such  summary  conviction,  may  appeal  to  the  next  court  of  general  or  quarter- 
sessions  which  shall  be  holden,  not  less  than  twelve  days  after  the  day  of 
such  conviction,  for  the  county,  riding,  or  division  wherein  the  cause  of  com- 
plaint shall  have  arisen  ;  provided  that  such  person  shall  give  to  the  com- 
plainant a  notice  in  vmting  of  such  appeal,  and  of  the  cause  and  matter 
thereof,  within  three  days  afler  such  conviction,  and  seven  clear  days  at  the 
least  before  such  sessions,  and  shall  also  either  remain  in  custody  until  the 
Sessions,  or  within  such  three  days  enter  into  a  recognizance,  or  bond  of 
caution  in  Scotland,  with  a  sufficient  surety,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions,  and  to  try  such  appeal, 
and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such  costs  as 
shall  be  awarded  by  the  court ;  and  upon  such  notice  being  given  and 
such  recognizance  or  bond  being  entered  into,  the  justice  before  whom  the 
same  shall  be  entered  into  shfdl  liberate  such  person  if  in  custody ;  and 
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the  court  at  such  sessions  shall  hear  and  determine  the  matter  of  the  appeal, 
and  shall  make  such  order  therein,  with  or  without  costs  to  either  party, 
as  to  the  court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeali 
or  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the  offender  to 
be  dealt  with  and  punished  according  to  the  conviction,  and  to  pay  such 
costs  as  shall  be  awarded;  and  shall,  if  necessary,  issue  process  for  enforcing 
such  judgment 

VII.  No  Certiorari, — ^That  no  such  conviction,  or  adjudication  made  on 
appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari,  or  otherwise,  into  any  of  his  Majesty's  superior  courts  of  record, 
or  in  Scotland  by  advocation  or  suspension  into  any  superior  court ;  and  no 
warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  the  party  has  been  convicted,  and  there 
be  a  good  and  valid  conviction  to  sustain  the  same. 

Yin.  Convictions  to  be  returned, — ^That  on  every  conviction  under  this 
act  for  a  first  or  second  offence,  the  convicting  justices  shall  return  the 
same  to  the  next  quarter-sessions  for  the  county,  riding,  division,  city,  or 
place  wherein  such  offence  shall  have  been  committed ;  and  the  record  of 
such  conviction,  or  any  copy  thereof,  shall  be  evidence  in  any  prosecution 
to  be  instituted  against  the  party  thereby  convicted  for  a  second  or  third 
offence ;  and  the  clerk  of  the  peace  shall  immediately  on  such  return  make 
or  cause  to  be  made  a  memorandum  of  such  conviction,  in  a  register  to  be 
kept  by  him  of  the  names  and  places  of  abode  of  the  persons  so  convicted, 
and  shall  state  whether  such  conviction  be  the  first  or  second  conviction  of 
the  offending  party. 

IX.  Persons  to  the  number  of  three  offending, — ^That  if  any  persons,  to  the 
number  of  three  or  more  together,  shall  by  night  unlawfully  enter  or  be  in 
any  land,  whether  open  or  enclosed,  for  the  purpose  of  taking  or  destroying 
game  or  rabbits,  any  of  such  persons  being  armed  with  any  gun,  crossbow, 
firearms,  bludgeon,  or  any  other  offensive  weapon,  each  and  every  of  such 
persons  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  before 
the  justices  of  gaol  delivery,  or  of  the  court  of  great  sessions  of  the  county  or 
place  in  which  the  offence  shall  be  committed,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  seas  for  any  term  not  exceeding 
fourteen  years  nor  less  than  seven  years,  or  to  be  imprisoned  and  kept  to 
hard  labour  for  any  term  not  exceeding  three  years ;  and  in  Scotland  any 
persons  so  offending  shall  be  liable  to  be  punished  in  like  manner. 

X.  Jurisdiction  ^Sheriffs  in  Scotland. — ^That  in  Scotland  the  sheriff  of  the 
county  within  which  the  offence  shall  have  been  committed,  shall  have  a 
cumulative  jurisdiction  with  the  justices  of  the  peace  in  regard  to  the  same; 
and  the  conviction  in  Scotland  may  be  proved  in  the  same  manner  as  a 
conviction  in  any  other  case  according  to  the  law  of  Scotland. 

XI.  Third  Offences  in  Scotland. — ^That  in  all  cases  in  Scotland  of  a  third 
offence,  or  in  other  cases  in  Scotland  where  a  sentence  of  transportation 
may,  by  the  provisions  of  this  act,  be  pronounced,  the  offender  shall  be  tried 
before  the  High  Court  or  Circuit  Court  of  Justiciary.  {Not  necessary  to  be 
recited  in  an  indictment;  25th  April  1844,  Mackenzie;  2  Broun,  147.) 

XII.  What  considered  Night, — That  for  the  purposes  of  this  act,  the  night 
shall  be  considered  and  is  hereby  declared  to  commence  at  the  expiration  of 
the  first  hour  after  sunset,  and  to  conclude  at  the  beginning  of  the  last  hour 
before  sunrise.  (Lord  Wood  was  of  opinion  that  this  section  should  be  recited 
in  complaints, — JM^Kenzie,  supra,) 

XIU.<  What  deemed  (^m^.— That  for  the  purposes  of  this  act,  the  word 
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'*  Game"  shall  be  deemed  to  include  hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game,  and  bustards. 

This  statute  (which  is  a  British  act)  was  limited  to  trespasses  on  land,  open  or 
enclosed  ;  and  as  it  was  found  that  poachers  pursued  their  vocation  bj  placing  nets  on 
gates  and  outlets  of  fields  leading  into  highways,  and  then,  by  means  of  dogs,  driving 
game  into  these  nets,  without  the  persons  themselves  entering  on  the  lan<k,  the  bin 
for  the  following  supplementary  act  was  introduced  by  Robert  Wallace^  Elsq.  of 
Kelly,  then  member  for  Greenock,  and  became  law  : — 

Act  7  and  8  VICT.  Cap.  29. 

An  Act  to  extend  an  Act  of  the  Ninth  Year  of  King  George  the  Fourth, 
for  the  more  effectual  Prevention  of  Persons  going  armed  by  night  for 
the  Destruction  of  Game.     (4  th  July  1844.) 

Whereas  an  act  was  passed  in  the  ninth  year  of  the  reign  of  his  Majesty 
King  George  the  Fourth  {chapter  69),  intituled  "  An  Act  for  the  more 
effectual  Prevention  of  Persons  going  armed  by  night  for  the  Destructiou  of 
Game,"  whereby  it  is  enacted,  that  if  any  person  shall,  after  the  passing  of 
the  said  act,  by  night,  unlawfully  take  or  destroy  any  game  or  rabbits  in  any 
land,  whether  open  or  enclosed,  such  offender  should,  upon  conviction  thereof 
before  two  justices  of  the  peace,  be  liable  to  be  punished,  and  to  find  security 
for  good  behaviour,  as  in  the  said  act  specified  ;  and  it  was  further  thereby 
enacted,  that  if  any  person^should  be  found  upon  any  land  committing  any 
such  offence  as  is  hereinbefore  mentioned,  such  person  might  be  seized  and 
apprehended,  and  committed  to  custody,  and  in  case  of  any  assault  or  violence 
should  be  punished  as  in  the  said  act  is  set  forth  :  And  whereas  the  provi- 
sions of  the  said  act  have  of  late  years  been  evaded  and  defeated,  by  the 
destruction,  by  armed  persons  at  night,  of  game  or  rabbits,  not  upon  open 
or  enclosed  lands,  as  described  in  the  said  act,  but  upon  public  roads  and 
highways,  and  other  roads  and  paths  leading  through  such  lands,  and  also 
at  the  gates,  outlets,  and  openings  between  such  lands  and  roads,  highways 
and  paths,  so  that  not  only  has  the  destruction  of  game  or  rabbits  not  been 
prevented,  but  the  risk  of  murder  and  other  grievous  offences  contemplated 
by  the  said  act  has  been  increased,  and  great  danger  and  alarm  occasioned 
to  persons  using  such  roads,  highways,  and  paths ;  and  it  iq  expedient  that 
the  remedies  provided  by  the  said  act  against  such  offences  as  hereinbefore 
mentioned  should  be  extended  and  applied  to  the  like  offences  committed 
upon  such  roads,  highways,  and  paths :  Be  it  therefore  enacted,  that  from 
and  after  the  passing  of  this  act,  all  the  pains,  punishments,  and  forfeitures 
imposed  by  the  said  act  upon  persons  by  night  unlawfully  taking  or  destroying 
any  game  or  rabbits  in  any  land,  open  or  enclosed,  as  therein  set  forth,  shall 
be  applicable  to  and  imposed  upon  any  pei*son  by  night  unlawfully  taking  or 
destroying  any  game  or  rabbits  on  any  public  road,  highway,  or  path,  or  the 
sides  thereof,  or  at  the  openings,  outlets,  or  gates  from  any  such  land  into 
any  such  public  road,  highway,  or  path,  in  the  like  manner  as  upon  any 
such  land,  open  or  enclosed ;  and  it  shall  be  lawful  for  the  owner  or  occupier 
of  any  land  adjoining  either  side  of  that  part  of  such  road,  highway,  or  path, 
where  the  offender  shall  be,  and  the  gamekeeper  or  servant  of  such  owner 
or  occupier,  and  any  person  assisting  such  gamekeeper  or  servant,  and  for 
all  the  persons  authorized  by  the  said  act,  to  apprehend  any  offender  agaipst 
the  provisions  thereof,  to  seize  and  apprehend  any  person  offending  against 
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the  said  act  or  this  act ;  and  the  said  act,  and  all  the  powers,  provisioDS, 
authorities,  and  jarisdictions  therein  or  thereby  contained  or  given,  shall  be 
as  applicable  for  carrying  this  act  into  execution  as  if  the  same  had  been 
herein  specially  set  forth. 

Notes  on  Night  Trespass  Acts. 

1.  It  has  been  observed  by  the  judges  that  the  foregoing  two  statutes  were  passed^ 
not  merely  for  the  sake  of  the  game,  nor  to  check  ordinary  poaching,  but  were 
directed  against  a  particular  kind  thereof,  leading  to  personal  injury  and  even  murder. 
Bee  Bell's  Sup.  to  Hume,  p.  118,  and  cases  therein  noted. 

2.  These  two  acts  being  British,  the  decisions  in  the  English  courts  are  entitled 
to  authority  in  this  part  of  the  united  kingdom. 

3.  It  will  be  observed  that  there  are  two  offences  set  forth  in  the  first  section  of 
the  original  act ;  first,  taking  or  destroying  game  or  rabbits  ;  second,  entering  land 
with  instruments  for  the  purpose  of  taking  or  destroying  game  (rabbits  not  being 
mentioned.)  The  complaint  may  allege  both  offences,  but  the  convietion  must  specify 
which  count  or  charge  has  been  proved,  otherwise  the  conviction  is  bad ;  23d  Dec. 
1853,  Jones,  1  Irvine,  334.  If  game  or  rabbits  be  taken  or  destroyed,  it  is  imma- 
terial by  what  means  that  is  effected.  If  no  game  be  taken,  then  there  must  be 
-provedy  first,  an  entry  on  the  particular  lands ;  second,  with  an  instrument  for  taking 
or  destroying  game.  Rabbits  do  not  fall  within  the  second  clause.  If  the  instru- 
ments be  obviously  fitted  only  for  the  captiure  of  rabbits,  there  is  no  offence  under . 
the  first  section,  unless  rabbits  have  been  actually  taken.  It  is  sometimes  not  easy 
to  distinguish  between  snares  for  the  capture  of  hares  and  those  for  rabbits,  for  what' 
may  take  the  latter,  may  also  be  successful  with  the  former.  In  the  very  common 
case  of  snares  being  set  and  watched,  and  persons  entering  and  examining  the  snares, 
this  appears  sufficient  to  fix  on  these  persons  the  setting  of  the  snares  (unless  the' 
contrary  be  proved),  so  as  to  bring  them  within  the  statute.  The  ninth  section  in- 
cludes rabbits  in  game  in  the  trespass,  thereby  differing  from  the  first  and  the  second 
sections. 

4.  It  will  be  observed  that,  under  the  supplementary  statute  7  and  8  Vict.  c.  29^ 
the  taJting  or  destining  of  game  or  rabbits  is  actually  necessary  where  the  parties^ 
or  some  of  them,  have  not  left  the  road  and  entered  the  lands. 

6.  The  first  and  second  offences  can  only  be  tried  before  the  sheriff  or  justices,  and 
cannot  be  competently  tried  by  jury  ;  27th  April  1843,  Rowet,  1  Broun,  540  ;  7th 
Feb.  1848,  Caird,  1  Ark.  413;  25th  April  1850,  Bell,  1  John  Shaw,  348. 

6.  In  an  indictment  for  the  aggravated  offence  mentioned  in  the  second  section, 
the  first  ought  to  be  recited  for  elucidation  ;  1st  May  1844,  Lauder,  2  Broun,  177. 
Written  authority  is  not  necessary  to  sanction  a  gamekeeper  to  act  under  the  second* 
section  (English  case) ;  Rex  v.  Price,  7  Oar.  and  P.  178. 

7.  The  prosecution  may  be  at  the  instance  of  a  private  party  on  oath  of  a  credible- 
witness  ;  or,  in  Scotland,  it  may  be  at  the  sole  instance  of  the  procurator-fiscal  (sec.  3) ; 
but  when  at  the  private  instance,  the  concourse  of  the  fiscal  is  in  Scotland  essential ;' 
29th  Jan.  1844,  Graham,  2  Broun,  85. 

8.  The  complaint  must  be   in  writing,  and   a   short  record  kept.     But  the 
proof  need  not  be  in  writing  ;  2d  Feb.  1854,  Shields,  1  Irvine,  359.     (See  Criminal 
Prosecution,  No.  94. )     The  statute  does  not  authorize  citation,  but  apprehension  of 
the  offender.     Citation  therefore  appears  to  be  incompetent.     See  19th  Nov.  1838, 
Crawford,  2  S  win  ton,  200.     But  when  the  accused  is  brought  up  under  warrant,  if- 
he  asks  it,  an  adjournment  ought  to  be  given,  and  an  opportunity  to  obtain  a  copy  > 
of  the  complaint,  to  have  the  sid  of  an  agent  and  time  to  prepare  for  trial.     Tne 
penalty  being  so  severe,  it  is  the  duty  of  the  magistrate  distinctly  to  state  these' 
privileges  to  the  accused.    He  may,  however,  be  committed  to  prison  imtil  the  ad-'^ 
joumed  diet,  unless  he  finds  bail  to  a  reasonable  stated  amount  to  attend  that  and : 
all  other  diets  of  court.    As  a  strictly  criminal  cause,  his  personal  presence  at  giving 
sentence  is  necessary ;  22d  June  1812,  McAllister,  Fac.  Coll.  Ap. ;  21st  May  18279' 
Burton,  Syme,  181. 

Note,  — Aji  in  Scotland,  prosecutions  for  night  poaching  are  generally  conducted 
ai  the  suit  of  the  fiscals,  and  at  the  public  expense,  it  has  been  considered 
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tmneoessarj  to  give  forms  of  procedure.  The  case  29th  Jan.  1844,  Graham^ 
suprOf  makes  the  propriety  of  a  prosecution  at  the  instance  of  the  prirate 
party  doubtful,  even  with  the  concurrence  of  the  fiscal. 

9.  The  presenting  of  a  petition  to  apprehend  for  an  offence  under  the  act  is  a 
commencement  of  a  prosecution  and  so  prevents  the  running  of  the  period  of  limita- 
tion ;  14th  March  1845,  M<Nab,  2  Broun,  416.    (See  English  Cases.) 

10.  Both  the  first  and  second  sections  mention  being  on  the  lands,  so  that  if  the 
accused  he  found  on  the  lands  in  the  manner  and  during  the  time  mentioned  in  the 
statute,  it  is  not  necessary  farther  to  prove  the  time  of  entry  to  warrant  a  conviction. 
But  the  accused  must  be  charged  with  being  on  the  particular  lands,  and  not  merely 
as  being  in  their  neighbourhood ;  26th  April  1886,  Reid,  1  Swinton,  202.  L<nnd 
Gockbum  directed  an  acquittal, ''  as  the  prosecutor  was  bound  to  prove  his  case  as 
libelled,  and  as  the  prisoners  had  not  been  found  in  company  togetner  on  the  par- 
ticular lands  specified,  but  merely  on  the  high  road  leading  therefrom.  Perhaps 
the  pheasant  which  was  found  in  the  possession  of  Limerick  might  have  been  killed 
at  the  more  remote  plantation.  But  even  if  the  jury  were  satisfied  that  the  Io€M9 
was  correctly  stated,  did  the  evidence  establish  that  all  the  three  prisoners  were 
there  in  company  together  for  the  purpose  of  killing  game  or  rabbits?  If  the  jury 
considered  it  reasonably  possible  tnat  the  prisoner  who  had  the  gun  and  dead  game 
in  his  possession  was  the  only  poacher,  and  that  the  others  had  om^  a  theftuous  pur- 
pose (theft  was  also  charged)  m  view  when  thev  entered  or  were  m  the  field,  their 
safe  course  would  be  to  find  the  statutory  charge  not  proven,"  which  the  jury 
accordingly  did ;  Limerick  and  others,  3d  Jan.  1844,  2  Broun,  1. 

11.  It  has  been  held  in  England,  that  if  anv  one  of  the  accused  partv  be  armed, 
the  offence  is  committed.  Rex  v.  Smith,  Russel  and  Ry.  368,  unless  his  having  arms 
was  unknown  to  the  others ;  Rex  v.  Southern,  Ibid.  444.  It  was  connder^  that 
**  other  offensive  weapons"  was  not  a  specific  charge  in  an  indictment,  without  being 
stated  as  being  "  for  the  pturpose  of  talcing  or  destroying  game,"  although  the  entrr 
of  the  pannels  on  the  lands  was  stated  to  have  been  for  that  purpose ;  28th  April ' 
1842,  McGregor,  1  Broun,  331. 

12.  Under  the  second  section,  stones  picked  up  on  the  grounds  were  heldoffensiTe 
weapons ;  14th  March  1845,  M'Nab,  2  Broun,  416.  So  in  England  it  has  been  li^ld 
that  large  stones  and  a  walking-stick  brought  into  the  lands  are  of  that  description, 
should  the  jury  think  that  they  were  capable  of  infiicting,  and  intended  to  inflict, 
severe  injury ;  Rex  v.  Grice,  7  Oar.  and  Payne,  803 ;  Rex  9.  Fry,  2  M.  and  R.  p.  42. 

vl3.  Where  the  accused  parties  were  proved  to  have  been  shooting  on  the  kinds, 
but  had  thrown  away  their  guns  before  being  apprehended,  the  pnx^  was  held  suffi- 
dent  to  convict ;  Rex  v,  Nash,  R.  and  R.  386. 

14.  There  is  a  doubt  whether  the  six  months'  imprisonment  to  compel  caution 
to  be  found  is  subject  to  limitation  by  the  justices.  As  the  previous  period  is  ex- 
pressed as  a  maximum,  and  no  such  qualification  is  prefixed  to  this  further  period, 
which  is  not  properly  as  punishment  but  to  perform  a  fact^  bjr  enforcing  the  finding 
of  caution,  or  to  stand  in  place  of  it  if  not  found,  in  practice  it  has  been  considered 
not  subject  to  modification.  This  has  led  to  much  inequalitv.  In  some  cases,  where 
the  offender  has  easily  found  caution,  he  has  been  lib^ted  after  a  brief  imprison- 
ment ;  whereas  in  cases  of  much  less  aggravation,  offenders  have  been  detained  finr 
the  fidl  period  of  nine  months  on  summary  convictions  by  one  magistrate.  Neither 
the  prosecutor  nor  nuigistrate  has  any  power  over  the  conviction ;  and  the  libera- 
tion of  the  convicted  party  can  only  be  obtained  through  application  to  the  secre- 
tary of  state.  It  will  be  observed  that  no  fine  can  be  inflicted  under  this  statute, 
even  in  the  most  mitigated  cases. 

15.  A  party  convicted  under  the  9th  section  received  sentence  of  seven  yearaT 
transportation,  and  two  others  in  the  same  case,  but  whose  offence  was  less  aggra- 
yated,  had  sentence  of  imprisonment  for  eighteen  months ;  29th  Feb.  1836,  Swan- 
ston,  1  Swinton,  54.  Sentence  of  nine  months'  imprisonment  was  pronounced  on  a 
party  convicted  of  shooting  a  pheasant,  aggravated  by  two  previous  convictions  ; 
6th  Jan.  1842,  Duncan,  1  Broun,  4. 

16.  Under  the  previous  but  now  repealed  Act  57  Geo.  Ill  c.  90,  nip^ht  time  was 
fixed  **  between  the  hours  of  six  in  the  evening  and  seven  in  the  mormng,  firom  the 
Ist  October  to  Ist  February  ;  between  seven  in  the  evening  and  five  in  the  mom- 
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ing,  from  let  February  to  1st  April ;  and  between  nine  in  the  evening  and  four  in 
the  morning  for  the  remainder  of  the  year.  This  gave  a  mode  of  ascertainment  of 
time  much  more  precise  than  exists  under  the  present  statute ;  but  then  it  was  un- 
equal at  different  portions  of  the  several  periods,  as  well  as  at  various  parts  of  the 
united  kingdom.  Under  the  present  act,  the  limits  throughout  the  year  are  uni- 
formly fixed  by  the  12th  section  at  an  hour  before  sunrise  and  an  hour  after  sunset. 
Thb  period  varies  with  locality,  and  its  precise  ascertainment  has  been  found  matter 
of  difficulty.  The  following  notes  of  a  dedsion  in  Perthshire  may  perhaps  be  found 
aomewhat  useful  on  this  point : — 

«  Perth,  9th  January  1862. 

**  The  sheriff-substitute  entertains  no  numner  of  doubt  of  the  fact  established  in 
evidence,  that  the  defender  did  take  a  hare  which  had  been  snared  at  the  place  set 
forth  in  the  first  alternative  charge  of  the  complaint,  and  that  the  snare  had  been 
previously  set  by  him.  The  only  difficulty  is  with  reference  to  the  time  at  which 
the  offence  is  proved  to  have  been  committed.  There  are  two  game  trespass  statutes 
-*^ne  to  punish  trespass  in  pursuit  of  game  durin^^  the  day-time  (2  and  3  Will.  IV. 
c  68) ;  and  the  other  when  the  trespass  is  in  time  of  night  (9  Geo.  lY.  c.  69.) 
Both  statutes  define  what  legally  is  to  be  held  '  day  and  night'  for  the  purposes  of 
the  enactments.  The  one  tuces  up  the  point  of  time  precisely  where  the  o&er  has 
left  it.  The  degree  of  the  offence  and  corresponding  severity  of  the  pimishment  are 
very  marked  between  the  two  statutes.  A  pecuniary  fine  of  not  more  than  forty 
shillings,  with  costs  (which  ought  not  to  exceed  a  few  shillings),  are  all  the  penalties 
provided  by  the  day  act,  whereas  the  act  which  provides  for  the  punishment  of  night 
poaching  recognises  no  pecuniary  penalty  whatever,  even  for  the  most  mitigated 
oAence,  bnt  enacts  imprisonment  for  minor  offences,  which  may  be,  and  often  has 
been,  extended  to  nine  and  eighteen  months,  and  that,  too,  upon  sunmiarv  convic- 
tions, whilst,  with  the  intervention  of  a  jury,  transportation  may  be,  and  has  been, 
Awarded  for  more  aggravated  cases.  The  expressed  object  of  the  Legislature  was 
to  prevent  the  frequent  encounters  during  the  night  between  gangs  of  poachers 
ffoinc  armed,  and  gamekeepers  also  with  firearms,  when  serious  personal  injuries  and 
death  itself  have  often  resulted.  So  serious  is  the  punishment  even  in  cases  of 
minor  offences,  that  it  was  recently  made  a  question  in  Scotland  whether  jury  trial 
was  not  expedient  and  competent  in  all  charges  under  the  statute.  The  case  pre* 
■ented  the  singularity  of  the  prosecutor  insisting  that  the  accused  party  should  take 
the  benefit  of  jury,  whilst  the  latter  insisted  that  he  should  not.  Although  the 
Court  of  Justiciary  found  jury  trial  incompetent  for  the  minor  statutory  offences. 
Lords  Moncreiff  and  Cockbum  were  in  the  minority—  thereby  showing,  in  their  esti- 
mation, how  severe  are  the  enactments  of  this  statute,  and  how  cautiously  to  be 
exercised ;  7th  February  1848,  Oaird,  Arkley,  413. 

^  Both  the  game  trespass  statutes  for  the  day,  as  well  as  for  the  night,  fix  the 
points  of  time  for  their  respective  application  as  an  hour  before  simrise,  and  an  hour 
after  sunset.  It  is  thus  obvious  that  the  Legislature  has  given  broad  margins  in 
fsTour  of  the  more  lenient  statute.  An  hour  is  much  beyond  the  period  of  twilight 
during  the  season  of  the  year  when  poaching  by  night  is  common.  If,  therefore,  it 
can  be  exaetfy  ascertained  that  a  party  has  been  guilty  of  the  statutory  offence  a 
minute  within  the  stipulated  period  under  the  night  act,  he  is  as  clearly  liable  to  its 
penalty  as  bdng  a  minute  beyond  that  period,  would  as  surely  liberate  him  from  its 

r  ration  ;  where  there  is  a  doubt  as  to  the  precise  time,  because  of  its  approaching 
ely  to  the  line  of  demarcation,  that  doubt  must  be  given  in  favour  of  tne  accused, 
under  a  statute  so  stringent  and  severe. 

^  It  rests  with  the  prosecutor  to  prove  that  the  party  offended  within  the  statu- 
tory period,  and  accordingly  Lord  Wood,  in  a  recent  case,  justly  complained  that 
the  12th  section,  defining  the  duration  of  the  night,  as  essential  to  the  prosecution^ 
had  not  been  recited  in  the  indictment  (25th  April  1844,  M'Kenzie,  2  Broun,  pase 
147).  That  section  has  been  properly  set  forth  in  the  present  complaint:  'In 
England,  where  the  servant  of  the  owner  of  a  wood  attempted  to  apprehend  a 
poacher  whom  he  found  there  at  eight  o'clock  in  the  morning  of  the  17tn  Decem- 
Der,  and  the  poacher  shot  at  him  ;  held  that  this  was  not  a  capital  offence  within 
the  sUtnte  9  Geo.  IV.  c  81,  sects.  11  and  12,  as  there  was  no  proof  that  tks 

2  r 
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poacher  w<u  in  pursuit  of  the  game  an  hour  before  sunrise,'  Rex  v.  Tomlinsoii,  7 
F.  C.  183. 

<^  In  this  class  of  cases  there  are  two  points,  with  reference  to  time,  which  must  be 
established  to  warrant  a  conviction, — First,  the  exact  time  when  the  offence  wms 
committed  ;  and  second,  the  exact  time  of  the  sun-rising  or  the  sun-setting  (as  the 
case  may  be)  on  that  day,  so  that  the  two  points  being  ascertained,  the  party  is 
shown  to  be  within  the  forbidden  time. 

**  Firsty  The  sheriff-substitute  has  often  been  astonished  at  the  carelessness  of 
gamekeepers  in  fixing  the  time  of  the  offence,  and  the  present  case  forms  no  excep- 
tion. It  is,  in  the  first  place,  their  business  and  duty  to  keep  accurate  chrono- 
meters, and  to  have  them  daily  adjusted,  so  as  to  be  able  to  swear  with  perfect  cer- 
tainty as  to  their  correctness  in  reference  to  the  best  recognised  public  standards  of 
time  in  their  neighbourhood.  In  the  next  place,  they  ought  instantly,  at  the  time 
of  or  immediate^  before  detection  of  the  offence,  to  take  a  note  of  the  hour  and 
exact  minute ;  and  if  there  are  more  than  one  watch  with  the  party  to  compare  the  one 
with  the  other.  It  is  most  unsatisfactory  to  substitute  jesses,  however  shrewd, 
with  reference  to  the  silent  passage  of  time,  or  the  period  taken  in  passing  OTer  a 
ffiven  space,  where  the  will  may  easily  accelerate  or  retard  motion.  Nevertheless, 
m  the  present  case,  after  a  very  minute  and  anxious  analysis  of  the  proof,  the  sheriff- 
substitute  is  satisfied  that  the  defender  took  the  hare  from  out  the  snare  as  near  as 
possibly  can  be  calculated  at  twenty-five  minutes  after  seven  o'clock,  according  to 
railway  time.  There  was  no  statutory  offence  until  he  came  in  contact  with  the 
snare ;  for  there  is  no  proof  at  what  time  he  set  the  snare,  and  there  is  no  evidence 
that  whilst  going  through  the  park,  towards  the  snare,  he  was  in  possession  of  any 
instrument  for  the  takmg  of  game,  and  which  possession,  or  the  actual  taking  <n 
game,  is  necessary  to  constitute  the  offence  under  the  act,  and  not  merely  walking  to 
the  snare. 

''  Second,  The  second  point  is  one  of  some  difficulty.  It  is  obvious  that  it  is  the 
time  of  sun-rising  at  the  place  of  the  offence  which  is  the  rule,  and  this  fact  occasions 
the  difficulty.  There  may  be,  and  often  are,  cases  where  proof  of  sunrise  or  sunset 
is  unnecessary,  and  the  judge,  on  clear  proof  of  the  exact  time  of  the  offence,  woold 
be  entitled  to  convict  without  any  proof  of  the  time  of  the  rising  or  setting  of  the 
Sim  any  more  than  he  would  require  proof  of  any  other  notorious  law  or  fiict  of 
nature.  Thus,  if  the  offence  was  proved  as  having  been  committed  at  or  near  mid- 
night or  midday,  no  proof  would  be  required  of  sunrise  or  sunset.  It  is  only  where 
the  time  approaches  the  verge  of  the  marginal  period  that  proof  becomes  necessary. 
The  parole  evidence  in  this  case  is  nothing  more  than  a  reference  to  the  Eidinburgh 
Almanac ;  although  here,  too,  there  would  have  been  no  great  difficulty  in  intelli- 
gent gamekeepers,  by  actual  daily  observation,  approaching  closely  to  the  actual 
time  when  the  sun  was  above  or  below  the  horizon  on  any  given  day  within  the 
territory  of  their  duty. 

<<  The  admission  of  an  almanac  as  evidence  of  the  truth  and  accuracy  generally  of 
what  it  contains  admits  of  doubt.  If  allowed  in  one  point  of  information  it  is  not 
easy  to  perceive  why  it  should  not  be  admitted  upon  every  point,  and  that,  indeed, 
would  be  a  startling  proposition.  There  is  a  historical  case  in  Ireland  where  a 
notorious  offender  is  said  to  have  escaped  from  justice  by  his  counsel  producing  to 
the  jury  an  almanac  with  a  page  reprinted,  for  the  purpose  of  showing  that  there 
could  have  been  no  moonlight  on  a  night  when  the  witnesses  for  the  prosecutor  had 
sworn  that  there  was  such  light.  In  England  the  almanac  attached  to  the  Book  of 
Common  Prayer  is  held  to  be  authority  in  fixing  the  days  of  the  calendar  with  the 
corresponding  days  of  the  week.  Lloyd's  List  and  other  similar  official  documentsL 
although  rejected  in  England  as  complete  proof  of  facts  therein  recorded,  are  looked 
at  as  adminicles  of  evidence.  In  the  absence  of  direct  authority,  the  sheriff-sub- 
stitute is  of  opinion  that  an  old-established,  extensively  circulated,  and  generally 
received  almanac  may  be  looked  at  as  at  least  prima  facioe  evidence  of  a  fact  whi^ 
has  been  published  year  after  year,  and  generally  received  and  acted  on  without 
contradiction. 

"  According  to  the  Edinburgh  Almanac  (Oliver  and  Boyd's'),  an  old-established 
and  widely-circulated  and  generally  accredited  calendar,  and  that  which  is  referred 
to  by  the  witnesses  in  this  case,  the  sim  is  stated  to  haye  risen  on  the  24th  of 
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December  1851  (the  day  of  offeDce)  at  47  minutes  past  8,  in  the  hititude  of  Edin- 
burgh. But  this  being  calculated  according  to  the  longitude  of  Greenwich,  it  is 
stated  in  a  preliminary  note,  that  13  minutes  must  be  subtracted  to  rectify  the 
difference  between  Greenwich  and  Edinburgh  mean  time.  The  sheriff-substitute 
has  examined  the  astronomical  tables  given  in  the  British  Almanac,  published  for 
a  quarter  of  a  century  by  the  Society  for  Diffusing  Useful  Knowledge,  under  the 
superintendence  of  men  of  the  highest  scientific  eminence.  He  there  finds  that  the 
sun  is  stated  to  rise  at  London,  on  the  24th  December  1851,  at  7  minutes  past  8. 
He  has  made  the  necessary  calculations  for  the  difference  of  latitude  and  longitude 
between  London  and  Edinburgh,  and  he  is  gratified  to  find  that  it  exactly  corresponds 
with  the  time  as  given  in  the  Edinburgh  iimanac. 

^  But  the  defender's  agent  is  in  error  in  supposing  that  his  client  obtains  any 
advantage  in  the  deduction  of  the  13  minutes  n-om  the  Edinburgh  table.  If  he 
examines  the  Edinburgh  almanacs  for  a  series  of  years,  as  the  substitute  has  done, 
he  will  find  that,  up  to  the  year  1849,  the  rising  of  the  sun  was  set  down  there 
according  to  Edinburgh  mean  time,  or  time  by  the  Edinburgh  clocks.  In  the  fol- 
lowing year,  Greenwich  time  (wisely  or  unwisely  is  a  question)  was  introduced  as 
the  rule  for  ascertaining  time  throughout  the  kingdom ;  and,  therefore,  in  the 
Edinburgh  Almanac  for  1849,  13  minutes  were,  for  the  first  time,  added  to  the 
figures  given  in  the  table  as  the  time  of  sun-rising,  and  added  to  that  of  sun-setting, 
in  order  to  make  the  actual  time  of  the  rising  and  the  setting  of  the  sun  at  Edinbiur^ 
correspond  with  the  apparent  time  by  the  clock  in  Edinburgh,  but  which,  in  fact, 
is  not  according  to  the  tru&  or  mean  tune  of  Edinburgh.  It  is  therefore  true,  that 
if  it  is  desired  to  ascertain  the  time  of  the  sun-rising  at  Edinburgh  on  the  24th 
December,  according  to  Edinburgh  mean  time,  13  minutes  must  be  subtracted 
from  the  time  set  down  in  the  Edinburgh  Almanac.  But  then  it  is  equally  true, 
that  in  such  case  the  like  subtraction  must  be  made  from  the  time  by  the  Edinburgh 
clocks,  to  rectify  it  for  Edinburgh  mean  time.  Equals  being  thus  deducted  from 
two  sums,  their  difference  must  be  the  same  as  before.  It  follows,  therefore,  that 
if  Edinburgh  mean  time  be  taken  as  the  rule,  the  offence  was  committed  at  12 
minutes  past  7,  and  the  sun-rising  there  at  34  minutes  past  8.  .  But  if  Greenwich 
time  is  taken,  then  the  offence  was  committed  at  25  minutes  past  7>  and  the  sun 
rose  at  47  minutes  past  8«     The  result  is  the  same  in  either  way. 

'*  But  the  immediate  neighbourhood  of  Comrie  bein^  the  place  of  offence,  the 
result  is  still  more  unfortunate  for  the  offender.  Comne  is  |ths  of  a  degree  north 
of  Edinburgh,  therefore  2i  minutes  must  be  added  for  this  to  the  Edinburgh  time 
of  sunrise,  or  8.47.  This  gives  8.49}.  But  Comrie  is  48  minutes  west  of  Edinburgh, 
which  is  equivalent  to  3  minutes  of  time  ;  and  therefore  the  sun  rose  at  Comrie  on 
the  day  mentioned  at  8.52}  Greenwich  mean  time.  If  it  be  desired  to  substitute 
Comrie  mean  time  for  that  of  Greenwich,  then  as  Comrie  is  4  degrees  west  of 
Greenwich,  which  is  equal  to  16  minutes  of  time — this  subtracted  from  8.52},  or 
Greenwich  time,  gives  8.36}  of  remainder,  at  which  the  sun  rose  on  the  day  men- 
tioned at  Comrie,  according  to  Comrie  mean  time.  But  then  the  chronometers  at 
Comrie  being  regulated  by  Greenwich  time,  they  also  must  suffer  a  deduction  of  16 
minutes.  Thus,  therefore,  whether  7.25  be  subtracted  from  8.52}  or  7.9  from  8.36}, 
the  result  is  precisely  the  same :  in  either  way,  1.27}  is  the  difference  between  the 
time  of  sunrise  and  the  time  when  the  defender  had  been  previously  seen  at  the 
snare,  or  upwards  of  27  minutes  beyond  the  statutory  hour  of  grace." 

The  existing  statute  for  preventing  game  trespasses  during  dc^ime,  is  the  follow- 
ing, known  as  The  Duke  o/Buccleueh's  Act : — 

Act  2  and  3  WILL.  IV.  Cap.  68. 

An  Act  for  the  more  effectual  Prevention  of  Trespasses  upon  Property  by 
Persons  in  pursuit  of  Game  in  that  part  of  Great  Britain  called  Scotland. 
(17th  July  1832.) 

Whereas  trespasses  upon  property  by  persons  unlawfully  engaged  in  the 
pursuit  of  game  have  recently  become  frequent  in  vanouis  parts  of  Scotland^ 
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and  have,  in  many  cases,  been  attended  by  acts  of  violence  and  intimida- 
tion, for  the  repression  of  which  the  laws  now  in  force  in  that  fKH,  of  the 
united  kingdom  provide  no  sufficient  remedy,  and  that  it  is  therefore  expe- 
dient that  more  effectual  and  summary  remedies  should  be  provided  :  Be  it 
therefore  enacted,  etc. 

I.  Offence  and  Penalty, — ^That  if  any  person  whatsoever  shall  commit 
any  trespass  by 'entering  or  being,  in  the  daytime,  upon  any  land,  without 
leave  of  the  proprietor,  in  search  or  pursuit  of  game,  or  of  deer^  roe^  wood- 
cocks, snipes,  quails,  landrails,  tvild  dueks^^  or  conies,  such  person  shall,  on 
being  summarily  convicted  thereof  before  a  justice  of  the  peace  on  proof  on 
oatli  by  one  or  more  credible  witness  or  witnesses,  or  confession  of  the 
offence,  or  upon  other  legal  evidence,  forfeit  and  pay  such  sum  of  money, 
not  exceeding  two  pounds,  as  to  the  justice  shall  seem  meet,  together  with 
the  costs  of  the  conviction  ;  and  that  if  any  person  having  hia  face  blackenedf 
coloured  or  otherwise  disfigured  far  the  purpose  of  disguise,*  or  if  any  persons 
to  the  number  of  five  or  more  together  shall  commit  any  trespass  by  enter- 
ing or  being,  in  the  daytime,  upon  any  land  in  search  or  pursuit  of  game, 
or  of  deer,  roe,  woodcocks,  snipes,  quails,  landrails,  wild  ducks,  or  conies, 
each  of  such  persons  shall,  on  being  summarily  convicted  thereof  before  a 
justice  of  the  peace  on  proof  on  oath  by  one  or  more  credible  witness  or 
witnesses,  or  confession  of  the  offence,  or  upon  other  legal  evidence,  forfeit 
and  pay  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  said  jnstioe 
shall  seem  meet,  together  with  the  expenses  of  process:^  Provided  always, 
that  any  person  charged  with  any  such  trespass  shall  be  at  liberty  to  prove, 
by  way  of  defence,  any  matter  which  would  have  been  a  defence  to  an  action 
at  law  for  such  trespass.^ 

II.  Arrest  of  Trespassers. — That  where  any  person  shall  be  trespassing  on 
any  land,  in  the  daytime,  in  search  or  pursuit  of  game,  or  woodcocks,  snipes^ 
quails,  landrails,  wild  dacks,  or  conies,  it  shall  be  lawful  for  any  person 
having  the  right  of  killing  the  game  upon  such  land,  or  for  the  occapier  of 
the  land,  or  for  any  gamekeeper  or  servant  of  either  of  them,  or  for  any 
person  authorized  by  either  of  them,  to  require  the  person  so  trespassing 
forthwith  to  quit  the  land  whereon  he  shall  be  so  trespassing,  and  also  to 
tell  his  Christian  name,  surname,  and  place  of  abode ;  and  in  case  such 
person  shall,  after  being  so  required,  offend  by  refusing  to  tell  his  real  name 
or  place  of  abode,  or  by  giving  such  a  general  description  of  his  place  of 
abode  as  shall  be  illusory  for  the  purpose  of  discovery,  or  by  wilftdly  con- 
tinuing or  returning  upon  the  land,  it  shall  be  lawful  for  the  party  so  re- 
quiring as  aforesaid,  and  also  for  any  person  acting  by  his  order  and  in  his 
aid,  to  apprehend  such  offender,  and  to  convey  him,  or  cause  him  to  be 
conveyed,  as  soon  as  conveniently  may  be,  before  a  justice  of  the  peace,  and 
such  offender  (whether  so  apprehended  or  not),  upon  being  summarily  con- 
victed of  any  such  offence  before  a  justice  of  the  peace,  at  the  instance  of 
the  owner  or  occupier  of  such  land,  or  of  the  procurator-fiscal  for  the  county, 
ou  proof  on  oath  by  one  or  more  credible  witness  or  witnesses,  or  confession 
of  the  offence,  or  upon  other  legal  evidence,  shall  forfeit  and  pay  such  snm 
of  money,  not  exceeding  five  pounds,  as  to  the  convicting  justice  shall  seem 

1  Deer,  roe,  and  wild  ducks,  are  not  enamerated  in  the  English  Day  Game  Aot  1  and  2  WiU. 
IV.  c.  32,  s.  30. 

*  The  words  here  printed  in  italics  do  not  occur  in  the  English  Game  Act,  sectioii  30. 

*  **  Cnttt  of  conviction'^  are  the  words  here  used  in  the  English  statute,  the  same  M  ia  th« 
previous  part  of  section  30. 

*  The  English  Act,  section  30,  excepts  leave  by  the  occupUr  as  a  d^Ssnee. 
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meet,  toif^er  with  expenses  of  process:^  Provided  always,  That  no  person 
so  apprehended  shall  pn  any  pretence  whatsoever  be  detained  for  a  longer 
period  than  twelve  hours  from  the  time  of  his  apprehension  until  he  shall 
be  brought  before  some  justice  of  the  peace ;  and  that  if  he  cannot,  on 
account  of  the  absence  or  distance  of  the  residence  of  any  such  justice  of  the 
peace,  or  owing  to  any  other  reasonable  cause,  be  brought  before  a  justice 
of  the  peace  within  such  twelve  hours  as  aforesaid,  then  the  person  so  appre- 
hended shall  be  discharged  at  the  end  of  that  time,  but  may  nevertheless  be 
proceeded  against  for  his  offence  by  summons  or  warrant,  according  to  the 
provisions  hereinafter  mentioned  as  if  no  such  apprehension  had  taken  place. 
(See  decided  case  in  the  notes  annexed,) 

m.  What  to  be  deemed  Dai/time. — ^That  for  the  purposes  of  this  act,  the 
daytime  shall  be  deemed  to  commence  at  the  beginning  of  the  last  hour 
before  sunrise,  and  to  conclude  at  the  expiration  of  the  first  hour  after  sun" 
set.     (Same  as  section  34  of  English  act,) 

rV.  The  Proviswns  not  to  apply  to  Persons  Hunting^  etc. — ^That  the  afore* 
said  provisions  against  trespassers  shall  not  extend  to  any  person  hunting 
or  coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being  in  fresh 
pursuit  of  any  deer,  hare,  or  fox,  already  started  upon  any  other  land  on 
which  such  person  was  entitled  to  hunt  or  course. 

Y.  Qame  may  be  taken  from  Trespassers  not  ddivering  up  the  same, — ^That 
where  any  person  shall  be  found  trespassing  by  day  upon  any  land  in  search 
or  pursuit  of  game,  and  shall  then  and  there  have  in  his  possession  any 
game,  it  shall  be  lawful  for  any  person  having  the  right  of  killing  the  game 
upon  such  land,  or  for  the  occupier  of  such  land,  or  for  any  gamekeeper  or 
servant  of  either  of  them,  or  for  any  other  person  authorized  by  either  of 
them,  or  for  any  person  acting  by  the  order  and  in  aid  of  any  of  the  said 
several  persons,  to  demand  from  such  trespasser  such  game  in  his  posses- 
sion ;  and  in  case  such  trespasser  shall  not  immediately  deliver  up  such 
game,  to  seize  and  take  the  same  from  him,  for  the  use  of  the  person 
entitled  to  the  game  upon  such  land. 

YL  Penalty  on  Agressors  assaulting, — ^That  if  any  person  being  in  the 
commission  of  a  trespass  shall  assault  or  obstruct  any  person  acting  in  the 
execution  or  in  virtue  of  the  powers  and  provisions  of  this  act,  such  person, 
on  being  convicted  thereof  before  two  justices  of  peace,  on  proof  on  oath  by 
one  or  more  credible  witness  or  witnesses,  or  confession  of  the  offence,  or 
upon  other  legal  evidence,  shall  forfeit  and  pay  any  sum  not  exceeding  five 
pounds,  over  and  above  any  penalty  which  he  may  have  incurred  by  con- 
travening this  act,  and  in  default  of  payment  thereof  at  such  time  as  to  the 
said  justices  may  seem  fit,  shall  be  imprisoned  in  the  common  gaol  or  house 
of  correction  (with  or  without  hard  labour)  for  a  period  not  exceeding  three 
months. 

VII.  Application  of  Penalties. — That  every  penalty  and  forfeiture  for  any 
offence  against  this  act  shall  be  paid  to  the  moderator  or  other  officer  of  the 
kirk-session  of  the  parish  where  the  offence  was  committed,  for  the  use  and 
benefit  of  the  poor  of  such  parish. 

Vin.  Time  for  Payment  of  Penalties, — That  the  justice  or  justices  of  the 
peace  by  whom  any  person  shall  be  summarily  convicted  and  adjudged  to 
pay  any  sum  of  money  for  any  offence  against  this  act,  together  with  ex- 
penses, may  adjudge  that  such  person  shall  pay  the  same,  either  immedi- 

1  **  CofU  ofeomfkHofr  are  the  words  here  used  in  the  Enf^llsh  statote,  the  same  as  in  the 
prerious  part  of  section  dX>, 
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ately,  or  within  such  period  as  the  said  justice  or  justices  shall  think  fit ; 
and  that  in  default  of  payment  at  the  time  appointed,  such  person  shall  be 
imprisoned  in  the  common  gaol  or  house  of  correction  (with  or  without  hard 
labour),  as  to  the  justice  or  justices  shall  seem  meet,  for  any  term  not  exceed- 
ing two  calendar  months,  the  imprisonment  to  cease  upon  payment  of  the 
amount  and  costs. 

IX.  Form  of  Conviction, — That  the  justice  or  justices  of  the  peace  before 
whom  any  person  shall  be  summarily  convicted  of  any  offence  against  this 
act  may  cause  the  conviction  to  be  drawn  up  according  to  the  following 
form  of  words,  or  in  any  other  form  of  words  to  the  icane  or  the  like  ejfeet :  (that 
is  to  say), 

(T>£  it  remembered,  That  on  the  day  of  in  the  year 

to  wit.     (D  of  our  Lord  at  in  the  county  of 

[or  division,  et  cetera,  as  the  case  may  he"],  A.  0,  is  convicted  before  me, 
J,  P.,  one  [or  us,  J.  P,  and  J.  J,  P.,  two,  as  the  case  may  require']  of  his  Ma- 
jesty's justices  of  the  peace  for  the  said  county  [etcetera'],  for  that  he  the 
said  A .  0.  did  unlawfully  on  at  trespass  or  was  found 

trespassing  in  search  or  pursuit  of  game  [et  cetera,  as  tfie  case  may  be]  and 
I  [jor  Yfe]  do  adjudge  that  the  said  A.  0,  shall  for  the  said  offence  forfeit  the 
sum  of  [or  we  do  adjudge  that  the  said  A.  0,  shall  for  the  said 

offence  forfeit  the  sum  of  ],  and  shall  forthwith  pay  the  said  sum, 

together  with  the  sum  of  of  expenses  of  process,  and  that 

in  default  of  immediate  payment  of  the  said  sums,  he  the  said  A.  O.  shall  be 
imprisoned  [or  imprisoned  and  kept  to  hard  labour]  in  the  of 

for  the  space  of  unless  the  said  sums  shall  be  sooner 

paid  ;  or,  and  I  [or  we]  order  that  the  said  sums  shall  be  paid  by  the  said 
A.  0.  on  or  before  the  day  of  ,  and  in  default  of  payment 

on  or  before  that  day  I  Qor  we]  adjudge  the  said  A.  0,  to  be  imprisoned 
[or  imprisoned  and  kept  to  hard  labour]  in  the  of  for  the 

space  of  unless  the  said  sums  shall  be  sooner  paid ;  and  I  £pr  we^ 

direct  that  the  said  sum  of  (t.e.  the  penalty)  shall  be  paid  to 

being  the  minister  of,  et  cetera,  to  be  by  him  applied  according 
to  the  directions  of  the  statute  in  such  case  made  and  provided ;  and  I  [or 
we]  order  that  the  said  sum  of  of  Expenses  shall  be  paid  to 

(the  com  plainer.)      Given  under  my  hand  [or  our  hands]  the 
day  and  year  first  above-mentioned.  J.  P. 

[or  J.  P.  and  J^JP.] 

X.  Power  to  summon  Witnesses. — ^That  it  shall  be  lawful  for  any  justice 
of  the  peace  to  issue  his  summons  requiring  any  person  to  appear  before 
himself,  or  any  one  or  two  justices  of  the  peace,  as  the  case  may  require, 
for  the  purpose  of  giving  evidence  touching  any  offence  against  this  act ; 
and  if  any  person  so  summoned  shall  neglect  or  refuse  to  appear  at  the  time 
and  place  appointed  by  such  summons,  and  no  reasonable  excuse  for  his 
absence  shall  be  proved  before  the  justice  or  justices  then  and  there  present, 
or  if  any  person  appearing  in  obedience  to  such  summons  shall  refuse  to  be 
examined  on  oath  touching  any  such  offence  by  the  justice  or  justices  then 
and  there  present,  every  person  so  offending  shall,  on  conviction  thereof 
before  the  said  justice  or  justices,  or  any  other  justice  or  justices  of  the 
peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  five  pounds,  as  to 
the  convicting  justice  or  justices  shall  seem  meet.  (S(me  as  seciion  40  of 
English  statute.) 
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XI.  Proseeuttons. — ^That  the  prosecution  for  every  offence  punishable  by 
virtue  of  this  act,  shall  be  commenced  within  three  calendar  months  after 
the  commission  of  the  offence ;  and  that  where  any  person  shall  be  charged, 
on  the  oath  of  a  credible  witness,  with  any  such  offence  before  a  justice  of 
the  peace,  the  justice  may  summon  the  party  charged  to  appear  before  him- 
self or  any  one  or  two  justices  of  the  peace,  as  the  case  may  require,  at  any 
time  and  place  to  be  named  in  such  summons ;  and  if  such  party  shall  not 
appear  accordingly,  then  (upon  proof  of  the  due  service  of  the  summons,  by 
delivering  a  copy  thereof  to  the  party,  or  by  delivering  such  copy  at  the 
party's  usual  place  of  abode  to  some  inmate  thereat,  and  explaining  the  pur- 
port thereof  to  such  inmate),  the  justice  or  justices  may  either  proceed  to 
hear  and  determine  the  case  in  the  absence  of  the  party,  or  may  issue  his  or 
their  warrant  for  apprehending  and  bringing  such  party  before  him  or  them, 
as  the  case  may  be ;  or  the  justice  before  whom  the  charge  shall  be  made 
may,  if  he  shall  have  reason  to  suspect,  from  information  upon  oath,  that 
the  party  is  likely  to  abscond,  issue  such  warrant  in  the  first  instance,  with- 
out any  previous  summons. 

XII.  Prosecutor  not  required  to  prove  a  Negative. — That  it  shall  not  be  ne- 
cessary in  any  proceeding  against  any  person  under  this  act  to  negative  by 
evidence,  any  license,  consent,  authority,  or  other  matter  of  exception  or 
defence ;  but  that  the  party  seeking  to  avail  himself  of  any  such  license, 
consent,  authority,  or  other  matter  of  exception  or  defence,  shall  be  bound 
to  prove  the  same. 

Xm.  Convictions  to  he  returned. — ^That  the  justice  or  justices  of  the  peace 
before  whom  any  person  shall  be  convicted  of  any  offence  punishable  under 
this  act,  shall  transmit  every  such  conviction  to  the  next  court  of  general  or 
quarter-sessions  of  the  peace  for  the  county  or  division  wherein  the  offence 
shall  have  been  committed,  there  to  be  kept  by  the  proper  officer  among  the 
records  of  the  court. 

XIV.  Appeal. — That  any  person  who  shall  think  himself  aggrieved  by 
any  conviction  in  pursuance  of  this  act,  may  appeal  to  the  justices  at  the 
next  general  or  quarter-sesssons  of  the  peace,  to  be  holden  not  less  than 
twelve  days  after  such  conviction,  for  the  county  or  division  wherein  the 
cause  of  complaint  shall  have  arisen,  provided  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  after  such  conviction,  and  seven  clear  days 
at  the  least  before  such  sessions,  and  shall  also  remain  either  in  custody 
until  the  sessions,  or  within  such  three  days  find  a  security,  by  bail-bond  be- 
fore a  justice,  personally  to  appear  at  the  said  sessions,  and  to  try  such  ap- 
peal, and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded  ;  and  upon  such  notice  being  given, 
and  such  security  being  found,  the  justice  before  whom  the  same  shall  be 
produced  shall  liberate  such  person  if  in  custody ;  and  the  court  at  such 
sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and  shall  make 
such  order  therein,  with  or  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet,  and  in  case  of  the  dismissal  of  the  appeal,  or  the  affirmance 
of  the  conviction,  shall  order  and  adjudge  the  offender  to  be  dealt  with  and 
punished  according  to  the  conviction,  and  to  pay  such  costs  as  shall  be 
awarded,  and  shaU,  if  necessary,  grant  warrant  for  enforcing  such  judgment 
in  common  form. 

XV.  Convictions,  etc.  not  to  he  quashed. — ^That  no  conviction  in  pursuance 
of  this  act,  or  judgment  given  on  appeal  therefrom,  shall  be  quashed  for  want 
of  form,  or  be  removed  by  advocation,  suspension,  or  reduction  into  any 
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superior  court  of  law  ;  and  that  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  it  la 
founded  on  a  conviction,  and  there  be  a  good  and  valid  conviction  to  sustain 
the  same. 

XVI,  Not  to  preclude  Actions  for  Trespass. — That  nothing  in  this  act  con- 
tained shall  prevent  any  person  from  proceeding  by  way  of  civil  action  to 
recover  damages  in  respect  of  any  trespass  upon  his  land,  whether  committed 
in  pursuit  of  game  or  otherwise,  save  and  except  that  where  any  proceedings 
shall  have  been  instituted  under  the  provisions  of  this  act  against  any  person 
for  or  in  respect  of  any  trespass,  no  action  at  law  shall  be  maintainable  for 
the  same  trespass  by  any  person  at  whose  instance  or  with  whose  concur- 
rence or  assent  such  proceedings  shall  have  been  instituted,  but  that  such 
proceedings  shall  in  such  case  be  a  bar  to  any  such  action,  and  may  be  given^ 
in  evidence  to  this  purpose  and  effect. 

XYII.  Venue,  etc. — And  for  the  protection  of  persons  acting  in  the  execu- 
tion of  this  act,  be  it  enacted,  that  all  actions  and  prosecutions  to  be  com- 
menced against  any  person  for  any  thing  done  in  pursuance  of  this  act  shall 
be  commenced  within  six  calendar  months  afler  the  fact  committed,  and  not 
otherwise  ;  and  notice  in  writing  of  such  action,  and  of  cause  thereof,  shall 
be  given  to  the  defender  one  calendar  month  at  least  before  the  commence- 
ment of  the  action ;  and  no  prosecutor  shall  recover  in  any  such  action  if 
tender  of  sufficient  amends  shall  have  been  made  before  such  action  broughti 
or  if  a  sufficient  sum  of  money  shall  have  been  paid  into  court  afler  such 
action  brought,  by  or  on  behalf  of  the  defender. 

XVUI.  Limits  of  Act. — That  nothing  in  this  act  contained  shall  extend 
to  England,  Wales,  or  Ireland. 

Notes  on  Day  Trespass  Act. 

^  1.  It  will  be  observed  that  the  above  statute  is  applicable  to  Scotland  alone.  Tlw 
relative  English  act  is  1  and  ^  Will.  IV.  c.  32. 

2.  It  was  decided  by  a  narrow  majority  of  the  whole  court,  that  a  tenant  cannot 
be  convicted  imder  this  statute  for  taking  game  on  his  farm  ;  1st  June  1844,  Smellie, 
2  Broun,  194.  It  was  observed  by  Lords  Mackenzie  and  Medwyn,  that  on  the  same 
reasoning,  neither  could  his  servants  or  family  ;  and  acquittals  were  given  under 
such  circumstances  in  several  counties.  But  in  the  case,  14th  December  1850, 
Earl  of  Selkirk,  Shaw,  463,  the  coiurt  unanimously  held  a  farm  servant  in  purmnt  of 
game  on  lands  occupied  by  his  master  a  trespasser  under  the  act.  Per  Loid 
Moncreiff — '^  An  ordinary  farm  servant  has  no  right  to  be  on  the  ground  except  aa 
servant  to  his  master,  and  for  agricultural  purposes,  for  which  purposes  alone  the 
landlord  let  the  farm.'* 

3.  The  court  had  no  difficulty  in  holding  as  sufficient  the  specification  of  "  being 
found  trespassing  in  a  field  in  the  lands  of  Cadder,  belonging  to  Archibald  Stirling 
Esquire  of  Keir,  and  situated  in  the  parish  of  Gadder  and  county  of  Lanark  r 
Russel,  2  Broun,  211.  Where  a  more  specific  statement  as  to  the  particular  famiy 
or  part  of  a  farm  can  be  given,  it  may  be  as  well,  as  some  Highland  estates  are  as 
broad  as  the  parish  itself,  and  parishes  are  sometimes  not  well  defined. 

4.  In  England  it  has  been  held,  under  the  similar  Game  Act,  that  in  order  to 
justify  gamekeepers  to  apprehend  the  offender,  he  must  have  been  reouired  not  only 
to  quit  the  land,  but  to  tell  his  name  ;  and  the  return  must  be  on  tne  same  land% 
ana  for  the  same  purpose ;  Rex  v.  Long,  7  Car.  and  P.  314.  The  following  deci- 
sion on  this  matter  was  given  in  Scotland  by  Lord  Ouninghame,  and  acquiesced  hi, 
and  has  therefore  not  been  reported  :-— 

19^  December  1846. — "  The  Lord  Ordinary  having  heard  counsel  in  these  cqd» 
joined  actions  of  advocation  and  reduction  and  damages,  advocates  theaction  before  the 
shenfi*,  and  recalls  the  interlocutors  therein  complained  of;  and  in  the  processes  as  con- 
joined, finds  it  established  by  the  proof  adduced  before  the  sherif!^  tnat  the  pursuer, 
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when  challenged  by  the  defenders  for  a  trespass  on  the  grounds  of  their  master  on 
15th  August  1843»  gave  his  true  name  and  address  to  the  defenders,  and  exhibited 
to  them  his  license  to  kill  game  under  the  hand  of  the  proper  ofScer  of  the  revenue, 
in  order  that  the  defenders  or  their  employers  might  thereafter  adopt  any  proceedings 
against  the  pursuer  that  were  competent  according  to  the  due  course  of  law  ;  finds 
that  the  defenders,  who  were  not  executorial  officers  of  the  law  of  any  description  st 
the  period  in  question,  instead  of  being  satisfied  with  the  pursuer's  name  and  address, 
illegally  and  unwarrantably  insisted  on  apprehending  him,  and  carrying  him  forth- 
with Against  his  will  before  successive  magistrates,  at  a  distance  in  the  country,  in 
consequence  of  which  he  was  detained  for  eijg;ht  hours  or  thereby ;  finds  that  the 
defenders,  in  so  apprehending  and  detaining  him,  the  pursuer,  by  their  own  autho* 
Vity,  acted  contrary  to  the  common  law,  and  to  the  provisions  of  the  Act  2  and  3 
WiU.  IV.  c.  68,  applicable  to  the  case,  and  that  they  are  liable  in  reparation  and 
damages  to  the  pursuer ;  but  in  respect  it  does  not  appear  from  the  proof  led  in  the 
inferior  court  that  there  was  any  specific  damage  sustained  by  the  pursuer,  from, 
his  detention  as  aforesaid,  modifies  the  damage  to  40s.  sterling,  bein^  the  amount  of 
penalty  exacted  by  the  defenders'  employer  from  the  pursuer,  on  his  conviction  for 
the  trespass  as  aforesaid,  and  decerns  and  ordains  the  defenders  to  make  payment 
of  that  sum  to  the  purser ;  finds  the  pursuer  entitled  to  the  expenses  incurred  both 
in  this  court  and  in  the  inferior  court  m  the  conjoined  actions,  nnd  remits  the  same 
to  the  auditor  to  tax  and  report/'  (Signed)  *'  J.  Cuminqiiaiie." 

*'  Note. — The  Act  2  and  3  Will.  IV.  c.  68,  is  the  subsLsting  statute  for  regulating 
the  rights  of  proprietors  in  Scotland  in  the  case  of  trespassers  on  their  ground 
during  the  day  in  search  of  game.  By  that  act  (sect.  2),  any  proprietor  or  gam^ 
keeper  finding  a  party  trespassing  on  his  lands  in  daylight,  mav  warn  him  off,  and 
require  his  name  and  address ;  and  it  is  only  if  he  renises  to  tell  his  real  name,  or 
gives  an  elusory  address,  or  returns  to  the  groimd,  that  the  statute  enacts,  *  it  shall 
be  lawful  for  the  party  so  requiring  as  aforesaid,  and  also  for  any  party  acting  by 
his  order,  and  in  his  aid,  to  apprehend  mch  oj^endor,  and  to  convey  him,  or  cause  him 
to  be  so  conveyed,  as  soon  as  conveniently  may  be,  before  a  justice  of  peace,*  etc 

"  It  appears  clear  to  the  Lord  Ordinary  that  the  pursuer  did  not  bring  himself 
under  any  of  these  alternatives  of  the  statute,  to  justify  his  instant  apprehension  by 
the  gamekeepers.  On  the  contrary,  he  took  his  license  out  of  his  pocket,  and  ex- 
hibited it  to  the  defenders.  A  shepherd  stood  by,  who  knew  the  pursuer,  and  could 
have  confirmed  his  address  if  the  defenders  had  asked  him  (which  they  probably 
did)  ;  but  they  treated  the  pursuer  as  if  he  had  given  a  false  and  elusory  address,  and 
insisted  on  apprehending  and  detaining  him  a  whole  day,  and  carrying  him  before 
different  justices  of  the  peace  at  a  distance.  It  is  proved  that  the  defenders  pro- 
posed to  get  a  cart  to  carry  the  pursuer  to  the  magistrate,  if  he  would  not  walk  with 
them. 

**  In  so  doing,  the  defenders  violated  the  liberty  of  the  pursuer,  and  acted  without 
any  authority  from  the  statute.  It  is  important  to  observe,  that  the  defenders  do 
not  now  allege  on  record  that  the  pursuer  either  refrised  to  give  his  true  name  and 
address,  or  insisted  on  remaining  on  the  ground  after  being  warned  ofi^  which  would 
truly  be  their  only  justification  in  law. 

**  The  conduct  ot  the  defenders  at  common  law  was  equally  indefensible.     The 

^trespass  committed  in  the  first  instance  by  the  pursuer  (though  a  civil  wrong)  was 

not  a  moral  or  criminal  offence.     By  common  law,  the  bird  shot  was  not  the  pnh' 

C\y  of  the  defenders'  master,  and  the  defenders  were  not  constables.  Hence  they 
no  right  but  that  which  the  statute  gave  them,  summarily  to  apprehend  the 
pursuer.  For  it  is  notorious,  as  explained  by  Mr  Alison  (vol.  u.  p.  119),  that  the 
power  of  arrest  only  belongs  '  to  private  individuals,  without  any  warrant  or  magis- 
terial authority,  if  they  are  actually  present  at  the  eommiaewn  of  a  felony*  And  Mr 
Tait  observes,  in  his  treatise  on  the  Duties  and  Powers  of  Constables  and  Private 
Person  (p.  26),  that '  a  private  person  who  is  present  at  the  commiaeian  of  any  of  the 
higher  crimes,  is  entitled  and  bound  to  arrest  the  criminal.'  Of  course  the  present 
case  is  not  within  that  category. 

"  But  the  law  gives  no  power  of  summary  apprehension  to  gamekeepers  in  cases 
of  trespass  in  open  day,  except  in  the  limited  cases  of  the  mtruder  refusing  hia 
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address  or  giving  a  false  one.  On  the  contrary,  such  power  seems  to  hare  heea. 
carefully  withheld  bj  the  Legislature,  from  the  consideration  probably,  that  erery 
occasion  for  collision  between  gamekeepers  and  poachers  should  be  avoided,  as 
they  often  lead  to  bloodshed,  and  that  it  is  inexpedient  to  give  gamekeepers  the 
authority  of  even  the  humblest  ofScer  of  the  law  in  their  meeting  with  poacfaors 
during  the  day. 

**  The  penalty  now  given  to  the  pursuer  for  his  injury,  has  been  modified  to  the 
same  sum  that  was  awarded  against  him  for  his  trespass  on  the  proprietor's  lands. 
A  larger  sum  would  have  been  allowed  to  the  pursuer,  in  so  far  as  an  interference 
with  the  person  of  another  is  more  unjustifiable  than  any  ordinary  trespass  on 
property.  But  as  the  pursuer  was /fr</  in  fault,  it  is  fair  perhaps  to  make  the 
penalty  of  the  same  amount.  The  Lord  Ordinary  relets  that  so  much  litigation 
should  have  taken  place  in  trying  such  a  question,  which  must  necessarily  involve 
the  defenders  in  heavy  expense.  But  these  parties,  instead  of  making  a  tender  of 
a  small  compensation  to  the  pursuer,  as  they  should  have  done  on  the  earliest 
stage  of  the  cause,  resisted  to  the  utmost  his  pleas,  and  even  took  a  decree  for  €uv 
penses  against  him,  when  they  got  a  judgment  of  the  sheriff  in  their  favour.  Of 
course  the  same  law  must  be  conceded  to  the  poacher  as  was  previously  adminis- 
tered to  the  gamekeepers,  if  the  latter  are  found  in  the  wrong. 

(Initialed)  «*  J.  C." 

4.  The  prosecution  may  be  at  the  instance  of  the  fiscal,  or  of  the  owner  of  the 
hind  trespassed  on,  by  written  information  on  oath ;  and  in  the  latter  case  the  con- 
course of  the  fiscal  is  not  necessary ;  24th  Nov.  1845,  Russell,  2  Broun,  573  ;  13th 
Jidy  1846,  Hume,  1  Ark.  88.  No  induciae  or  term  for  appearing  is  stated  in  the 
act ;  but  a  reasonable  time,  not  less  than  forty-eight  hours,  ought  to  be  allowed 
between  the  time  of  citation  and  the  diet  of  appearance. 

5.  The  offender,  as  in  all  criminal  prosecutions,  can  be  prosecuted  only  before  the 
justices  of  the  county  of  the  offence,  and  not  of  the  county  of  his  residence,  where 
different ;  28th  May  1818,  Buchanan  v.  Weir.  If  there  be  a  warrant  to  apprehend, 
it  may  be  indorsed  by  the  justices  of  another  county,  and  the  offender  carried  into 
that  of  the  jurisdiction.  Where  the  defender  behuves  to  be  cited,  there  is  no  pro- 
vision for  the  indorsation  of  such  warrant  by  justices.  There  is  a  statutory  provision 
for  the  indorsation  of  sherij^s  warrants  to  cite,  but,  unfortunately,  none  as  yet  for 
justices.  See  11th  Feb.  1826,  M'Allister.  In  such  cases  the  citation  can  only  be 
given  under  letters  of  supplement  from  the  Court  of  Justiciary,  obtained  at  the 
expense  of  several  pounds.  The  warrant  to  commit,  when  issued  on  the  conviction, 
may  be  indorsed  by  the  justices  of  other  coimties  in  Scotland,  but  not  in  England ; 
9th  March  1846,  Beattie,  Arkley,  14.  Where  the  party  is  apprehended  under  a 
conviction,  he  must  be  carried  to  the  prison  mentioned  in  the  original  warrant, 
within  the  county  where  the  offence  was  committed.  The  offender  is  not  entitled  to 
aliment  from  the  prosecutor,  but  is  treated  as  a  criminal  prisoner  committed  for  non- 
payment of  fine.  The  expense  of  prosecution,  however,  where  not  recovered,  is  in 
practice  borne  by  the  private  prosecutor. 

6.  The  peculiarity  m  the  citation  left  at  the  dwelling-house  ^should  be  observed, 
by  its  being  required  that  an  explanation  be  given  to  the  inmate  with  whom  the  copy 
is  entrust^  of  the  import  of  the  writing  left,  and  this  fact  ought  to  be  set  fortn 
in  the  constable's  execution.  Two  witnesses  are  necessary  to  the  execution,  as  the 
statutory  limitation  to  one  is  confined  to  sheriff-  courts.  But  perhaps  the  oath  of 
the  constable  of  due  service  might  be  received  in  place  of  a  formal  execution,  which, 
where  the  residence  of  the  offender  is  distant,  becomes  an  expensive  step  of  pro- 
cedure. A  constable,  and  none  else,  can  execute  the  warrant  of  a  justice ;  24th 
Nov.  1845,  Gunn,  2  Broun,  554.  (See  Cohatable.)  It  will  be  observed  that  the 
accused  cannot  be  apprehended  unless  imder  the  circumstances  stated  in  the  second 
section,  or  under  the  eleventh,  on  oath,  that  the  party  is  likely  to  abscond,  or  where 
he  has  failed  to  attend  on  citation ;  22d  July  1848,  Smith,  1  Ark.  508.  It  appears 
preferable  to  present  separate  complaints,  and  take  separate  convictions  against 
parties  committing  a  joint  trespass.  But  in  practice  they  are  often  combined  in 
the  same  prosecution ;  in  which  case  care  must  be  taken  to  keep  the  penalties  and 
costs  distinct  against  each,  and  to  avoid  imposing  any  joint  liability  for  fine  or  costs, 

7.  The  case  may  proceed,^  and  judgment  be  given,  in  absence  of  the  acensed 
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party,  where  he  has  heen  duly  died  on  a  sworn  information.  The  evidence  mutt 
he  reduced  in  writing ;  1st  June  1844,  Russel,  2  Broun,  211 ;  24th  and  26th  Nor. 
1846,  Penman,  2  Broun,  686. 

8.  An  affidavit  before  another  justice,  and  not  referr^  to  in  the  warrant,  will  not 
support  an  information ;  10th  June  1863 ;  Blyth,  1  Irvine,  236.  Bat  it  is  not  neces- 
sary to  state  that  the  party  administering  the  oath  is  a  justice;  Hume  (No.  110 
Cnm.  Pro.) 

9.  A  conviction  was  set  aside  where  it  was  given  against  a  wrong  party,  a  child, 
whose  name  was  given  by  the  real  offender;  16th  Mar.  1862,  Middlemass,  Shaw,  667 
(CWm.  Pro.,  No.  78.) 

10.  The  sherifl^  €u  such,  has  no  jurisdiction  under  this  statute  as  he  has  under 
the  Night  Poaching  Act.  So,  where  he  acts  as  a  justice  of  the  peace,  it  must  be 
so  stated ;  and  his  conviction  is  then  appealable  to  the  quarter-sessions,  the  same  as 
that  of  any  other  justice. 

11.  The  charge  of  a  mere  trespass  may  be  laid  before  any  one  justice ;  but  when 
aggravated,  two  justices  are  necessarv.  It  does  not  appear  objectionable  that  more 
than  the  statutory  number  hear  and  decide.  In  case  of  an  equality,  an  adjourn- 
ment may  be  necessary,  and  the  evidence  must  be  again  taken  before  other  justices, 
or  before  the  same  with  the  addition  of  another,  to  secure  an  inequality  of  votes. 
It  is  essential  that  the  justices  convicting  have  themselves  heard  the  evidence,  though 
previously  recorded  ;  1st  June  1844,  Russell,  2  Broun,  211. 

12.  It  has  been  held  that  the  7th  section,  as  to  the  application  of  the  penalty, 
IS  only  directory;  and  that  an  error  in  the  conviction  in  that  respect  is  not 
fatal — as  all  penalties  are,  by  the  general  law  of  Scotland,  in  the  first  place  pay- 
able to  the  clerk  of  court,  and  by  him  applied  as  the  law  directs;  13th  July  1846, 
Hume,  Ark.  88. 

13.  The  formal  conviction  may  be  written  out  after  jud^ent  has  been  given 
and  announced  (Hume,  supra) ;  but  with  the  help  of  printed  forms  it  ought  to  be 
filled  up  and  subscribed  at  the  time,  and  as  closely  as  possible  after  the  model  given  in' 
the  act.  A  separate  commitment  is  contemplated  by  the  16th  section.  The  formg 
observed  in  Perthshire  are  annexed.  Two  years'  delay  in  enforcing  a  conviction 
was  held  not  a  ground  of  suspension  ;  24th  Nov.  1846,  Russell,  2  Broun,  672.  The 
justices  may,  but  are  not  bound  to,  give  time  to  pay  the  penalty  and  costs ;  but 
because  failing  in  payment,  considerable  additional  expense  is  incurred  in  searching 
and  apprehending,  for  which  no  provision  is  contained  in  the  act,  it  has  been  found 
better  in  practice  to  commit  at  once,  and  the  offender  can  at  any  time  procure  his 
liberation  on  payment  of  the  suras  awarded. 

14.  The  1st  section  of  the  act  authorizes  **tJte  costs  of  the  conmetion^*  or 
**  expenses  of  process."  It  is  doubtful  whether  legal  agency  is  chargeable  under 
these  terms.  The  penalty  is  only  40s.  and  summary  proceedings  on  the  sworn 
information  of  a  witness  are  contemplated,  which  do  not  necessarily  imply  a  written 
formal  complaint.  In  practice,  agency  has  been  allowed;  and,  accordingly,  in 
cases  which  have  been  brought  under  the  review  of  the  supreme  court,  the  fol- 
lowing convictions  have  been  passed  without  objection  on  the  ground  of  excess  in 
the  award  of  costs, — L.l  of  penalty,  with  L.l,  17s.  of  expenses;  10s.,  with  L.3, 16s. 
2d. ;  L.2,  with  L.3,  12s.  6d. ;  L.l,  with  L.3.  The  cases  will  be  found  noted  under 
the  head  Expenses  or  Costs. 

16.  The  right  of  appeal  to  the  quarter-sessions,  under  the  14th  section,  appears 
confined  to  the  case  of  a  conviction ;  though,  under  a  nearly  similar  clause  m  the 
Act  13  Geo.  III.  c.  64,  an  appeal  was  sustained  in  case  of  the  prosecutor  failing 
in  obtaining  a  conviction ;  23d  Jan.  1816,  Gray,  Fac  Coll.  App. ;  and  the  Court 
of  Justiciary  where  justices  had  acquitted  a  farm  servant,  remitted  with  instructions 
to  repel  the  objection  and  to  proceed  according  to  law  ;  14th  Dec.  1860,  Earl  of 
Selkirk,  Shaw,  463.  The  caution  must  be  enacted  before  a  justice,  and  not,  as  is 
customary,  transacted  by  the  clerk. 

16.  Convictions  under  this  statute  as  criminal,  can  only  be  suspended  and  quashed 
in  the  Justiciary  Court ;  18th  Nov.  1844,  Russel,  2  Broun,  321  and  386.  Though 
the  16th  section  excludes  review  in  the  supreme  courts,  yet,  wherever  there  has 
been  a  material  deviation  from  the  rcmiirements  of  the  statute,  or  where  there  is 
substantial  defect  in  form,  the  coiurt  will  interfere  and  quash  the  conviction  as  in- 
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ralid;  24th  Feb.  1831,  Sim;  22d  Dec.  1861/  Simpeon,  1  Stnarfs  Reportl^  289. 
The  Justiciary  Court  sustained  a  conviction  which  was  challenged  on  the  gzound 
that  there  had  been  no  preliminary  oath  ;  14th  June  1833»  Philip  (Jurist.)  B«t 
subsequently  a  conviction  was  quashed  where  a  warrant  was  issued  to  apprehend, 
instead  of  a  summons,  on  a  sworn  information ;  22d  July  1848,  SmitlC  Arkiey, 
608.  A  conviction  was  quashed  where,  though  at  the  instance  of  the  f&seal,  then 
had  been  no  previous  oath;  22d  Dec.  1851,  Simpson,  supra.  A  conviction  was 
quashed  where  one  of  the  two  justices  convicting  had  not  heard  the  evidence, 
tnough  it  was  recorded  and  no  appeal  had  been  taken  to  quarter-sessioDs ;  lat  June 
1844,  Russel,  2  Broun,  211.  The  court  refused  to  entertain  a  suspension  where 
the  fine  was  paid,  though  under  protest,  but,  in  this  case,  a  delay  of  fioe  months  had 
elapsed  before  complaining ;  25th  Jan.  1845,  Russel,  2  Broun,  886.  But  the  mere 
endurance  of  imprisonment  will  not  bar  suspension ;  24th  Nov.  1846,  Russel,  2 
Broun,  572. 

See  CrimincU  Prosecution  (supra),  and  especially  the  following  cases  there  noted 
arising  under  the  Day  Trespass  Act,  Nos.  14,  44,  61,  90,  108, 160, 163,  166.  See 
also  English  authorities,  infra. 

The  following  are  the  forms  of  procedure  observed  in  Perthshire,  where  printed 
schedules  are  sold  for  the  purpose  by  booksellers : — 

(Place  and  Date,) 

Unto  the  Honourable  any  one  of  her  Majesty's  justices  of  peace  for  the 

County  of  Perth. 

The  Complaint  of  A.  B.,  proprietor  of  C,  and  residing  at  (j^ 

out  of  Scotland,  a  mandatory  ought  to  be  sisted*) 

Humblj  showeth, — ^That  by  Act  of  Parliament,  2  and  8  William  IV. 
cap.  68,  section  1,  it  is  enacted,  "That  if  any  person  whatsoever  shall 
commit  any  trespass,  by  entering,  or  being,  in  the  daytime,  upon  any  land 
without  leave  of  the  proprietor,  in  search  or  pursuit  of  game,  or  ot  deer, 
roe^  woodcocks,  snipe,  quailF>,  landrails,  wild  ducks  or  conies,  such  person 
shall,  on  being  summarily  convicted  thereof  before  a  justice  of  the  peace,  on 
proof  on  oath  by  one  or  more  credible  witness  or  witnesses,  or  confession  of 
the  offence,  or  upon  other  legal  evidence,  forfeit  and  pay  such  sum  of  monej 
not  exceeding  two  pounds,  as  to  the  justice  shall  seem  meet,  together  ^th 
the  costs  of  the  conviction." 

That 
became  liable  in  the  above  penalty  or  forfeiture,  inasmuch  as  on 

the  day  of  eighteen  hundred  and  or  about  that  time, 

in  the  daytime,  committed  a  trespass,  by  entering  upon  the  complainer's 
lands  of  in  the  parish  of  and  county  of  Perth,  without  the 

leave  of  the  com  plainer,  in  search  or  pursuit  of  game,  or  of  deer,  roe,  wood- 
cocks, snipe,  quails,  landrails,  wild  ducks,  or  conies. 

May  it  therefore  please  your  honour,  on  the  oath  of  a  credible  witness 
to  the  verity  of  the  charge,  to  grant  warrant  for  citing  the  said 

summarily  to  appear  before  you,  and  on  the  said  trespass  being 
admitted  or  proven,  to  adjudge  to  forfeit  and  pay  any  sum 

not  exceeding  two  pounds,  with  the  costs  of  the  conviction  ;  the  said 
forfeiture  to  be  paid  over  to  the  moderator  of  the  kirk-session  of  the 
parish  of  as  the  act  directs  ;  and,  ^Euling  payment  of  said  for- 

feiture and  costs,  to  grant  warrant  for  imprisoning  in  the 

common  gaol  or  prison  at  for  any  time  not  exceeding  two 

calendar  months  ;  all  in  terms  of  the  said  Act  of  Parliament. 

According  to  justice, 
(Subscribed  by  the  party,  or  his  knouni  factor  or  agenl,) 
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At  the  day  of  eighteen  hundred  and 

In  the  presence  of  the  subscribing  justice  of  the  peace  for  the  county  of 
Perth,  compeared  £.  F.  residing  at  G.,  who  being  solemnly  sworn  and  ex- 
amined, depones,  that  the  charge  set  forth  in  the  preceding  complaint  is 
truth,  as  the  deponent  shall  answer  to  God. 

GhAS.  SlDET,  J.P.  £.  F. 

18 
The  subscribing  justice  of  the  peace  appoints  the  person  complained  of  to 
be  served  with  cop      of  the  foregoing  compliant  and  deposition,  and 

of  this  deliverance,  and  grants  warrant  for  summoning  to  appear  at 

before  me  or  any  other  of  her  Majesty's  justices  of  the  peace 
for  Perthshire,  on  the  day  of  eighteen  hundred 

and  at  o'clock  noon,  then  and  there  to  answer  to  the 

charge  made  against  in  the  said  complaint ;  and  grants  warrant 

at  the  instance  of  both  parties  for  citing  witnesses,  then  and  diere  to  appear 
and  give  evidence. 

Chas.  Sidet,  J J^. 

Upon  the  day  of  eighteen  hundred  and  fifty 

I  constable,  passed,  and  in  her  Majesty's  name 

,     and  authority,  and  in  name  and  authority  of  the  above-named  justice  of 
peace,  lawfully  served  the  before-named  and  designed 
with  a  full  double  of  the  foregoing  petition,  deposition,  and  deliverance  ;  and 
summoned  to  appear  before  the  said  justice  of  peace,  or  any  other  of 

her  Majesty's  justices  of  peace  for  the  county  of  Perth,  time  and  placfie 
mentioned  in  the  warrant,  then  and  there  to  answer  to  the  charge  made 
against  in  the  said  complaint,  in  terms  of  said  deliverance,  with  certi- 

fication. Which  full  double  of  said  complaint,  deposition  and  deliverance, 
vnth  a  copy  of  citation  thereto  subjoined,  I,  WW^  ^  ^^  parties*  utual 

place  of  abode,  state  where  and  tvith  whom,  and  that  tJie  purport  of  the  paper 
was  explained  to  the  inmate)  ;  and  which  said  full  double  of  said  complaint, 
deposition,  and  deliverance,  and  the  said  citation,  were  signed  by  me,  did 
bear  the  date  hereof,  and  the  date  of  said  deliverance,  with  the  names  and 
designations  of  the  persons  after  named  and  designed,  witnesses  present, 
thereat  and  hereto  with  me  subscribing,  viz. 

I.  J.,  witness.     K.  L.,  witness.  G.  H.,  constable. 

(  Written  on  a  blank  sheet  annexed  to  the  printed  complaint.) 

At  Perth,  the  day  of  in  presence  of  Charlbs 

SiDEY,  Esq.,  one  of  her  Majesty's  justices  of  the  peace 

for  Perthshire ; 

Compeared  the  complainer  (or  as  the  complainer's  known  agent), 

and  the  party  accused  being  called,  failed  to  appear ;  whereon  the  complainer 

called  the  following  witnesses  in  proof  of  his  complaint : 

or. 
Compeared  the  party  accused,  alongst  with  his  agent  (or  wher€ 

the  parti/  does  not  personally  appear,  as  agent  for  the  party  accused, 

hcaimff  the  copy  of  the  complaint  served  on  the  accused,  or  a  special  mandate 
authorizing  him  to  appear  and  defend,)  The  accused  on  being  called  on, 
pleads  Not  Guilty  ;  the  complainer  adduced  the  following  proof  in  support 
of  his  complaint : 
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The  accused  stated  he  had  no  proof  to  adduce :  or,  the  accused  called  the 
following  witnesses  in  exculpation  : — 

(  The  proof  to  he  toritten  atJvU  lengthy  and  each  depotUum  and  page  Bub^ 
scribed  by  the  tvitness  and  the  justice,) 

{Conviction  printed  on  same  sheet  as  the  complaintj  and  returned  to  and  retained 

by  the  clerk.) 
County  op  Perth,  f   T)E  it  remembered.  That  on  the  day  of 

to  wit,  )   ±y     one  thousand  eight  hundred  and  at 

in  the  county  of  Perth 

18  convicted  before  me,  one  of  her  Majesty's  justices 

of  the  peace  for  the  said  county,  for  that  he,  the  said  named  party,  did,  day 
within  mentioned,  in  the  daytime,  that  is,  between  the  beginning  of  the  last 
hour  before  sunrise  and  the  expiration  of  the  first  hour  afler  sunset,  unlaw- 
fully enter,  and  was,  without  leave  of  the  proprietor  after  named,  found  tres- 
passing in  search  or  pursuit  of  game,  or  of  on  the  lands  of 
in  the  parish  of                and  county  of  Perth,  the  property  of 
the  complainer,  in  contravention  of  the  Statute  2  and  3  Will.  lY.  chapter 
sixty-eight,  in  such  case  made  and  provided.      And  I  adjudge  that  the 
said  named  party  shall,  for  the  said  offence,  forfeit  the  sum  of 
and  shall  forthwith  pay  the  said  sum,  together  with  the  sum  of 

of  expenses  of  process ;  and  that,  in  default  of  immediate  payment 
of  the  said  sums,  he,  the  said  shall  be  imprisoned  in 

the  common  gaol  or  prison  at  for  the  space  of 

unless  the  said  sums  shall  be  sooner  paid.  And  1  direct  that  the  said  sum 
of  (that  is,  the  penalty)  shall  be  paid  over  to  the  moderator  or 

other  officer  of  the  kirk -session  of  the  parish  of  aforesaid,  to  be 

by  him  applied  according  to  the  directions  of  the  statute,  in  such  case  made 
and  provided.  And  I  order  that  the  said  sum  of  expenses  shall  be  paid  to 
the  said  complainer. 

Given  under  my  hand  the  day  and  year  first  above  mentioned. 

Chas.  Sidky,  J.P. 

(Commitmenty  printed  on  separate  sheet,  and  sent  with  the  convicted  party  to  the 

prison,  and  retained  by  the  keeper  thereof^ 

To  the  constables  of  the  county  of  Perth,  and  each  of  them,  and 
their  assistants,  and  also  to  the  keeper  of  the  common  gaol  or 
prison  at  Perth  in  the  county  aforesaid. 

County  op  Peeth,  \  TITHEREAS  ,  residing  at  Mount 

to  wit,  )     f  I      Tabor,  near  Perth,  was  this  day  convicted  be- 

fore me,  Archibald  TurnbuU,  Esquire  of  Bellwood,  one  of  her  Majesty's 
justices  of  the  peace  for  the  said  county,  for  that  he,  the  said  , 

did,  on  the  day  of  in  the  day  time,  that  is,  between  the 

beginning  of  the  last  hour  before  sunrise,  and  the  expiration  of  the  first  hour 
after  sunset,  on  that  day  unlawfully  enter,  and  was  without  leave  of  the  pro- 
prietor after  named,  found  trespassing  in  search  or  pursuit  of  game,  or  of 

on  the  land  of  Mailers,  in  the  parish  of  Forteviot,  and  county 
of  Perth,  the  property  of 

in  contravention  of  the  Statute  2  and  3  Will.  IV.  cap.  68,  in  such  case  made 
and  provided;  Ajid  I  did  adjudge  that  the  said  named  party  convicted 
should,  for  the  said  offence,  forfeit  the  sum  of  and 
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should  forthwith  pay  the  said  sum,  together  with  the  sum  of 
of  expenses  of  process ;  And  that  in  default  of  immediate  payment  of  the 
said  sums,  he,  the  said  named  party  convicted,  should  be  imprisoned  in  the 
common  gaol  or  prison  at  Perth,  for  the  space  of 

unless  the  sums  should  be  sooner  paid  ;  and  I  directed  that  the  said  sum  of 

(that  is,  the  penalty)  should  be  paid  over  to  the  moderator 
or  other  officer  of  the  kirk-session  of  the  said  named  parish,  to  be  by  him 
applied  according  to  the  directions  of  the  statute,  in  such  case  made  and 
provided ;  And  I  ordered  that  the  said  sum  of  of 

expenses  should  be  paid  to  the 

complainer ;  As  the  said  conviction,  given  under  my  hand,  of  date,  tenor, 
and  contents  therein  written  bears :  Upon  which  conviction  this  warrant  of 
commitment  is  founded,  in  pursuance  of  the  said  statute,  in  such  case  made 
and  provided  :  And  Whereas  the  said  named  party  being  so  convicted  as 
aforesaid,  hath  not  paid  the  sums  deaerned  for,  but  therein  hath  ipade  de- 
fault ; — ^These  are  therefore  to  command  you,  the  said  constables,  and  each 
of  you  aforesaid,  to  take  the  said  ,  and  him  safely  to  convey 

to  the  said  common  gaol  or  prison  at  Perth,  and  there  to  deliver  him  to  the 
keeper  thereof  together  with  this  warrant ;  and  I  do  hereby  command  you, 
the  keeper  of  the  said  common  gaol  or  prison,  to  receive  him  into  the  said 
common  gaol  or  prison,  there  to  remain  for  the  space  of 
unless  the  said  sums  shall  be  sooner  paid  ;  And  for  so  doing,  this  shall  be 
your  sufficient  warrant. 

Given  under  my  hand  at  Perth,  in  the  county  aforesaid,  this 
day  of  Eighteen  hundred  and 

Chas.  Sidet,  J.F. 

The  following  statute  was  passed  chiefly  to  enable  tenant  farmers  to  kill 
bares  on  their  farms  without  the  game  certificate. 

Act  11  and  12  VICT.  Cap.  30. 

An  Act  to  enable  all  Persons  having  at  present  a  Right  to  Kill  Hares  in 
Scotland  to  do  so  themselves,  or  by  Persons  authorized  by  them,  without 
being  required  to  take  out  a  Game  Certificate.     (22d  July  1848.) 

Whereas  by  an  act  passed  in  the  forty-eighth  year  of  the  reign  of  King 
George  the  Third  (chapter  55),  intituled  ^'  An  Act  for  repealing  the  duties 
of  Assessed  Taxes,  and  granting  new  duties  in  lieu  thereof,  and  certain  addi- 
tional duties  to  be  consolidated  therewith,  and  also  for  repealing  the  Stamp 
Duties  on  Game  Certificates,  and  granting  new  duties  in  lieu  thereof  to  be 
placed  under  the  management  of  the  Commissioners  for  the  Affisiirs  of  Taxes;" 
and  by  an  act  passed  in  the  fifty-second  year  of  the  reign  of  the  said  King 
Creorge  the  Third  (chapter  98),  intituled  "  An  Act  for  granting  to  his  Majesty 
certain  new  and  additional  Duties  of  Assessed  Taxes,  and  for  consolidating 
the  same  with  the  former  Duties  of  Assessed  Taxes ;"  and  by  an  act  passed 
in  the  third  year  of  the  reign  of  her  present  Majesty  (chapter  17),  intituled 
'^  An  Act  for  granting  to  her  Majesty  Duties  of  Customs,  Excise,  and 
Assessed  Taxes,"  certain  duties  of  assessed  taxes  were  granted  to  her  Migesty 
the  Queen  upon,  amongst  other  things,  every  person  who  shall  use  any  dog, 
gun,  net,  or  other  engine  for  the  purpose  of  (taking  or  ?)  killing  any  game 
whatever,  or  shall  assist  in  any  manner  in  the  taking  or  killing  of  any  game: 
And  whereas  by  divers  laws  now  in  force,  penalties  are  imposed  on  all  per- 
sons taking  or  killing,  or  assisting  in  the  taking  or  killing  of,  amongst  other 
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things,  any  game  whatever,  who  shall  not  have  obtamed  a  oerUficate  oT  the 
due  payment  of  such  duties :  And  whereas  it  has  been  found  that  much 
damage  has  been  and  continually  is  done  by  hares  to  the  produce  of^  land, 
and  that  great  losses  have  been  thereby  sustained  ;  and  it  is  expedient  that' 
all  persona  having  at  present  a  right  to  kill  and  destroy  Jiares  m  Scotland  shoald 
be  allowed  to  do  so  without  the  payment  of  the  said  duties  of  assessed  taxes, 
and  without  the  incurring  of  any  of  the  penalties  above  mentioned  :  Be  it 
therefore  enacted,  etc..  That  from  and  after  the  passing  of  this  act>  it  shall 
be  lawful  for^  any  person  having  at  present  a  right  to  kill  hares  in  Scotland  to 
do  so  himself,  of  by  any  person  permitted,  directed  or  commanded  by  him 
by  any  writing  under  his  hand,  without  the  payment  of  any  such  duties  of 
assessed  taxes  as  aforesaid,  and  without  obtaining  an  annual  game  certificate: 
Provided  always^  that  such  hares  shall  be  found  and  killed  in  or  upon  his  own 
land;  provided  also,  that  no  person  permitted,  directed,  or  commanded  as  afort* 
said  shall  have  po^^er  to  authorize  any  other  person  whatever  to  take  or  dmtrcy 
any  hare. 

II.  Tax  on  Gamekeepers, — ^That  no  person  so  permitted,  directed,  or  com- 
manded to  kill  hares  as  aforesaid  shall,  unless  otherwise  chargeable^  be  liabla 
to  any  duties  of  assessed  taxes  as  gamekeeper. 

III.  Coursing  or  Hunting, — ^That  from  and  after  the  passing  of  this  act  it 
shall  be  lawful  for  any  person  to  pursue  and  kill  or  to  join  in  the  pursuit 
and  killing  hares  by  coursing  with  greyhounds,  or  by  hunting  with  beagles 
or  other  hounds,  without  the  having  obtained  an  annual  certificate. 

rV.  Destruction  of  Hares,  etc,,  by  Poison, — ^That  nothing  herein  contained 
shall  extend  or  be  taken  or  construed  to  extend  to  the  mining  it  lawful  for 
any  person,  with  intent  to  destroy  or  injure  any  hares  or  other  game,  to  put 
or  cause  to  be  put  any  poison  or  poisonous  ingredient  on  any  ground, 
whether  open  or  enclosed,  where  game  usually  resort,  or  in  any  highway, 
or  for  any  person  to  use  any  firearms  or  gun  of  any  description,  by  night, 
for  the  purpose  of  killing  any  game  or  hares. 

y.  Interpretation  of  Act, — ^That  in  the  interpretation  of  this  act  the  singu- 
lar number  shall  extend  to  several  persons  and  things  as  well  as  to  one  per- 
son or  thing  ;  and  any  word  importing  the  plural  number  shall  apply  to  one 
person  or  thing  as  well  as  to  several  persons  or  things ;  and  every  word 
importing  the  masculine  gender  only  shall  extend  to  a  female  as  well  as  a 
male  ;  and  the  word  ^'  night"  shall  be  considered  and  is  hereby  declared  to 
commence  at  the  expiration  of  the  first  hour  after  sunset,  and  to  conclude  at 
the  beginning  of  the  last  hour  before  sunrise. 

yi.  That  this  act  shall  not  extend  to  England  and  Ireland. 
Note, — The  words  in  italics  do  not  occur  in  the  English  act.  By  that  act  the 
authority  must  be  according  to  a  form  given  in  the  schedule,  and  registered 
with  the  derk  of  petty-sessions;  and  '*no  owner  or  occupier  of  land  as 
aforesaid  shall  be  authorized  to  gnuit  or  continue  authority  to  m<ure  than 
one  person,  at  one  and  the  same  time,  to  loll  hares  upon  his  lands,  within 
any  one  parish.'' 

There  is  considerable  difference  between  the  Scotch  act  and  the  similar  statute 
for  England  and  Wales,  forming  the  immediately  preceding  chapter  (cap.  29.)  The 
English  act  gives  the  privilege  to  occupiers  as  well  as  owners  of  land,  but  tliey  can 
only  give  permission  to  one  person  at  one  time,  and  within  one  parish.  The  Scotch 
act  is  confined  ^  to  persons  having  at  present  a  right  to  kill  hares  in  Scotland  f 

1  "  Eoclosed."  if  lure  introduced  in  English  statute. 

*  **  Persons  in  the  actual  occupation  of  such  enclosed  landu,  or  the  owners  thereof  who 
have  the  right  of  killing  game  thereon."    (English  staiuU,  11  and  12  Viet.  o.  89.) 
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that  is,  being  qualified  as  proprietors  of  a  ploughf^ate  of  land  under  the  Act  1621, 
c.  31,  and  who  may  give  permission  **  to  any  number  of  persons,"  but  confined,  how- 
ever, to  his  oum  land.  The  words  *' having  at  present^'  appear  to  apply  to  the 
Ugal  right  as  existing  at  the  date  of  the  act,  and  are  not  confined  to  the  persons 
qualified  at  the  passing  of  the  act.  It  cannot  be  supposed  that  a  person  who,  sub- 
sequently to  the  act,  acquired  the  landed  qualification,  was  to  be  precluded  from  the 
benefit  of  its  provisions.  It  follows  that  a  person  who  was  qualified  at  the  passing 
of  the  act  would  lose  its  benefit  on  losing  that  qualification,  but  then,  indeed,  hares 
are  not  likely  to  be  found  and  killed  on  his  own  tand^  unless  he  had  some  portion  less 
than  the  statutory  amount,  but  which  could  not  protect  him  from  the  penalty  of  the 
Act  1621,  which  is  not  repealed  to  any  extent  by  the  11  and  12  Vict.  c.  30.  The 
legal  qualification  is  not  necessary  for  the  exemption  of  ^  any  person"  under  the 
third  section,  coursing  or  hunting  hares ;  and  an  official  opinion  to  that  effect  has 
been  given  by  the  Board  of  Inland  Revenue  (29th  Dec.  1851.) 

The  following  clause  is  taken  from  the  Annual  Mutiny  Act,  the  last  in  date,  17 
Vict.  c.  4,  8.  94  (1854) — "  For  the  better  preservation  of  game  and  fish  in  or  near 
such  places  where  any  officers  shall  at  any  time  be  quartered,  be  it  enacted.  That 
every  ofiicer  who  shall,  without  leatfe  in  writing  from  the  persons  entitled  to  grant 
such  leave,  take,  kill,  or  destroy  any  game  or  fish  in  the  united  kingdom  of  Great 
Britain  and  Ireland,  and  upon  complaint  thereof  shall  be,  upon  the  oath  of  one  or 
more  credible  witnesses,  convicted  before  any  justice,  shall  for  every  such  ofience 
forfeit  the  sum  of  five  pounds." 

Note, — This,  like  all  other  penalties  in  the  Mutiny  Act,  may  be  sued  for,  sum- 
marily at  the  instance  of  any  party.  If  an  officer  be  convicted  under  this 
act,  he  cannot  be  also  proceeded  against  under  the  Day  Trespass  Acts,  but 
may  be  liable  to  the  penaliies  under  other  statutes.  This  penalty  does  not 
appear  subject  to  modification. 
The  act  which  introduces  the  game  or  certificate  tax  was  the  24th  Geo.  III.  c.  43 
(1784.)  The  certificate  is  declared  necessary  for  *' shooting,  taking,  or  destroying 
any  pheasant,  partridge,  heathfowl,  commonly  called  black-game,  or  any  grouse,  com- 
monly called  red-game,  or  any  other  game^  or  any  hare,  with  any  greyhound,  pointer, 
spaniel,  setting-dog,  or  other  dog."  The  duty  was  made  L.2,  2s.  for  sportsmen  and 
gamekeepers ;  but  for  the  latter  it  was  reduced  to  10s.  6d.  when  taxed  as  servants. 
The  next  act  was  26  Geo.  III.  c.  60,  amended  by  26  Geo.  111.  c.  82.  The 
duties  wore  increased  to  L.3,  Ss.  and  L.l,  Is.  for  the  classes  above  mentioned,  by 
31st  Geo.  111.  c.  21.  By  the  48th  Geo.  111.  c.  bo^  these  duties  were  put  under  the 
management  of  the  Commissioners  of  Taxes,  and  were  increased,  by  52  Geo.  III. 
c.  93  (i>chedule  L),  to  L.3,  13s.  6d.,  and  L.l,  6s.  on  the  named  classes.  This  is  still 
the  ruling  statute.  The  Act  3  Vict.  c.  17,  s.  8,  added  ten  per  cent,  to  this  and 
all  other  assessed  taxes,  making  the  existing  duty  for  the  first  class  L.4,  10s.,  and 
for  the  second,  L.l,  7s.  6d.  The  Statute  62  Geo.  III.  c.  93,  added  to  the  enume- 
rated animals,  <*  woodcocks,  quails,  snipes,  landrails,  and  rabbits,"  with  an  exception 
of  woodcocks  and  snipes  caught  by  nets  or  gins,  and  rabbits  destroyed  or  taken 
by  the  proprietors  of  warrens,  their  tenants  or  others,  by  their  permission. 
This  act  was  amended  by  64  Geo.  III.  c.  141;  5  Geo.  IV.  c.  44;  and  6  and 
7  Will.  IV.  c.  65.  Persons  aiding  others  who  have  got  certificates  in  their 
owH  right,  and  using  their  own  dogSy  are  exempted;  64  Geo.  III.  c.  141. 
Persons  paying  duty  in  Britain  may  shoot  in  Ireland,  and  vice  versa,  on  paying 
the  difference  of  duty;  7  and  8  Geo.  IV.  c.  49.  Persons  under  certain  cir- 
cumstances may  shoot  hares  without  license ;  1 1  and  12  Vict.  c.  30  (antea.)  The  cer- 
tificate under  the  62d  Geo.  III.  continued  in  force  till  6th  April,  now  extended  to  6th 
July  by  2  and  3  Vict.  c.  36.  The  names  of  persons  obtaining  certificates  are  directed 
to  be  published  in  newspapers  ;  62  Geo.  III.  c.  93.  A  certificate  under  deputation 
falls  by  recall  of  the  deputation ;  but  it  may  be  indorsed  to  the  person  receiving 
new  deputation.  Certificates  under  deputation  are  not  available  beyond  the  lands 
named  therein.  Deputations  are  liable  to  stamp-duty  of  L.l,  16s.,  and  are  required 
to  be  recorded  in  sheriffs'  books.  Certificates  to  gamekeepers  authorize  an 
assessment  on  person  granting  the  deputation,  for  a  male  servant,  unless  not  em- 
ployed killing  game  for  such  party.  Gamekeepers  do  not  require  to  be  qualified 
(48  Geo.  III.  c.  93,  s.  2.)     They  are  exempted  from  certificate  if  appointed  by 

2  G 
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the  Commissioners  of  Woods  and  Forests  ;  2  and  3  Will.  IV.  c.  113,  s.  9.  Any 
person  in  pursuit  of  game  is  bound  to  produce  certificate,  if  required  by  any  assessor 
or  collector  of  the  parish,  commissioner  of  the  district,  lord  or  lady  of  the  manor, 
surveyor  of  the  district,  or  by  any  person  assessed  in  the  duties  under  schedule  L. 
The  person  making  the  demand  need  not  produce  his  own  certificate,  nor  need  the 
demand  be  on  tlie  land  where  o£fcnce  is  committed,  but  must  be  immediately  there- 
after, to  connect  the  discovery  and  demand ;  Search  5  Car.  and  P.  38.  In  default 
of  producing  certificate,  person  to  declare  his  name  and  residence — ^penalty  of  L.20 
for  not  producing  certificate,  or  not  so  declaring  name,  residence,  and  parish  where 
assessed,  or  for  producing  fictitious  certificate,  or  giving  false  name.  Penalty  is  not 
exigible  unless  there  be  both  a  refusal  to  show  certificate  and  to  give  name  and  resi- 
dence. A  person  merely  assisting  another  is  not  bound  to  produce  certificate  or 
give  name;  Molton,  4  Esp.  215.  Penalty  L.20  for  shooting  without  certificate, and 
liable  in  duty  of  L.3,  13s.  6d.  (now  L.4,  10s.)  if  charged  within  «t;r  mon^A^  after  duty 
incurred,  and  before  5th  April ;  and  if  allowed  by  commissioners,  to  be  made  double 
duty  (52  Geo.  III.  c  93,  schedule  L,  s.  8;  6  and  7  Will.  IV.  c.  65,  and  2  and  3 
Vict.  c.  35)  ;  and  which  may  be  made  without  previous  prosecution  for  penalty  (5 
Geo.  IV.  c.  44,  s.  7.)  Two  commissioners,  or  one  justice  of  the  peace  being  a  com- 
missioner,^ upon  information  within  three  months  after  offence  committed,  may  sum* 
mon  party  accused  and  witnesses,  and  convict  for  the  penalty.  Witnesses  failing  to 
attend,  are  Uable  to  a  penalty  of  L.IO  each.  The  same  magistrates  who  issue  the 
summons  must  hear  the  case;  Jones  v.  Gurdon,  11  Law  Journal  (N.  S.),  see  c.  45; 
and  two  are  necessary  to  receive  the  information ;  R.  v.  Griffen,  2  New  S.  0.  368. 
Prosecutions  were  in  use  to  be  instituted  and  conducted  by  the  surveyor  of  taxes ; 
recently  the  crown  authorities  decline  to  prosecute  imless  guaranteed  costs,  but 
merely  charge  the  double  duty.  When  the  great  annual  revenue  from  game  certi- 
ficates is  considered,  this  policy  appears  unreasonable.  The  evidence,  in  the  absence 
of  a  dispensing  clause,  must  be  recorded  at  full  length.  The  penalty  may  be  miti- 
gated to  one-half,  but  to  no  greater  extent.  In  default  of  payment,  warrant  to 
recover  the  penalty  with  costs  may  be  issued,  and,  failing  recovery,  the  offender  may 
be  committed  to  the  house  of  correction  for  a  period  not  exceeding  six  months.  He 
is  not  reckoned  as  a  civil  prisoner,  and  so  he  is  not  entitled  to  aliment.  An  appeal 
may  be  taken  to  quarter-sessions  on  security  being  found  for  double  the  amount  of 
the  penalty.  There  is  no  appeal  to  any  other  court.  The  notice  of  appeal  must  be 
given  to  the  surveyor  ten  clear  days  previous  to  day  fixed  for  hearing  appeals ; 
English  case,  1642. 

Note, — An  anomaly  here  exists  in  the  appeal  court.  An  appeal  may  be  taken 
from  two  commissioners  of  supply,  neither  of  whom  may  be  justices,  to  a 
quarter-sessions,  where  none  but  justices  may  be  present.  The  appeal  to  the 
circuit  court,  mentioned  in  one  of  the  statutes,  was  found  inapplicable ;  20th 
Dec.  1837,  Shanks  (JustJ.) 

Decided  Points. 

The  English  judges  have  decided  the  following  points.  The  nmnbers  refer  to  the 
English  tax  cases  annually  printed  by  the  Board  of  Inland  Revenue : — 

1.  Persons  without  certificates  accompanying  persons  with  certificates,  and  only 
assisting,  and  not  using  their  own  dogs  or  guns,  are  not  liable  in  the  penalty ; 
Walker  v.  Mills,  2  B.  and  B.  1.  Walking  about  carrying  a  gun  with  intent  to  loU 
game  is  proof  of  using  it  for  that  purpose  ;  Hebden  v.  Hently,  1  Gh.  R.  607.  So 
where  a  person  was  seen  to  fire  on  grounds  where  there  was  game,  though  none 
killed  ;  R.  v.  Davies,  6  T.  R.  177. 

2.  Persons  have  been  held  liable  in  certificate-duty  if  coursing  with  greyhonndi^ 
though  belonging  to  gentlemen  who  had  certificates,  but  not  present ;  Oaaefl^  Nos. 


1  Tbii  jurisdiction  is  anomalous.  One  person  holding  two  offices  is  held  eqnitalent  to 
persons^  and  capable  of  exercising  a  twofold  power  of  juogment.  This  singular  clause  has  led 
to  a  common  error  that  one  commissioner  and  one  justice  may  convict ;  whereas  it  ia  ekar 
that  unless  the  justice  be  also  a  commissioner,  such  conviction  it  bad ;  and  if  ha  bold  thai 
joint  office,  be  may  dispense  with  his  coadjutor. 
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136,  180,  183,  184,  186,  206,  288,  368,  670,  671,  813,  926,  976, 1103,  1104,  1160, 
1241,  1244,  1356,  1357,  1358,  1393,  1394,  1396,  1646,  1786.  • 

Note. — A  certificate  for  coutzing  hares  is  not  now  necessary ;  11  and  12  Viet, 
c.  30,  s,  3  (1848  ante.) 

3.  A  party  with  a  gun  accompanying  a  friend  who  had  certificate,  though  he  may 
Dot  shoot  or  kill  game,  and  even  where  he  only  assists  in  working  the  dogs,  held 
liable;  367,  977,  1396,  1388,  1471. 

4.  A  gentleman  held  liable  in  three  certificates  (schedule  B)  in  respect  of  thre^ 
deputations  held  by  his  keeper  from  three  different  lords  of  manors;  Nos.  17, 18. 

6.  A  gentleman  found  liable  in  the  difference  between  the  game  certificate  B  and 
one  at  L.3,  13s.  6d.  in  consequence  of  his  keeper  shooting  over  lands  not  included  in 
manor  or  royalty ;  1149. 

6.  A  gamekeeper  was  held  liable  in  certificate  D  on  account  of  shooting  rabbits 
on  ground  beyond  his  deputation  ;  1396. 

7.  Persons  not  previously  convicted,  charged  subsequent  to  12th  December,  and 
against  whom  there  was  no  evidence  of  liability  within  six  months  from  the  date  of 
the  charge,  found  not  liable ;  602,  603. 

8.  A  labourer  fined  for  taking  up  a  gin  with  game  in  it,  held  not  liable  in  game 
certificate;  784. 

9.  A  labourer  employed  to  net  rabbits  by  a  person  who  rented  them  from  the 
proprietor,  held  not  liable ;  261. 

10.  A  gentleman  shooting  rabbits  in  company  with  the  proprietor,  held  not  liable ; 
1070,  1644. 

11.  A  person  held  liable  who  had  leave  to  kill  rabbits,  but  was  not  paid  or  directed 
to  do  so;  641,  1647. 

12.  A  farmer  held  not  liable  who  shot  rabbits  on  his  own  lands,  and  by  invitation 
on  the  lands  of  others  ;  1243, 1473. 

13.  A  person  held  not  liable  who  accompanied  a  finend  in  shooting,  but  had  neither 
gun  nor  stick,  and  was  not  proved  to  have  taken  part  in  the  sport ;  1242. 

14.  A  person  found  liable  in  double  duty  where,  on  a  Sunday,  being  out  with  his 
lurcher  dog  amongst  his  sheep,  a  hare  was  accidentally  started,  which  he  followed 
over  several  fields  until  killed ;  1366. 

16.  A  labourer  held  liable  who  had  been  fined  for  taking  young  pheasants  and 
killing  them  with  a  penknife ;  1686. 

16.  A  person  who  trusted  to  the  collector  to  get  certificate,  paying  the  duty  with 
other  taxes,  held  liable  in  double  duty  in  having  sported  without  first  obtaining  the 
certificate;  1391,  1782, 1194. 

17.  A  party  is  liable  in  the  double  duty  though  he  takes  out  the  certificate  after 
the  surcharge  is  made;  1193,  1196,  1474, 1781. 

18.  A  party  held  liable  who  was  seen  with  gun  and  dogs  in  a  field  where  game  was 
known  to  be  ;  1646. 

19.  A  party  charged  is  not  bound  to  swear  to  his  liability  (974, 1016, 1389) ;  and 
the  surveyor  is  not  a  competent  witness ;  1390. 

The  following  points  have  been  decided  by  the  Scotch  Exchequer  judges.  The 
numbers  refer  to  the  Scotch  tax  cases  annually  printed : — 

20.  The  surveyor  can  charge  at  once  the  double  duty  without  waiting  for  its  bein^ 
confirmed ;  Nos.  77,  78. 

21.  Party  held  not  liable  if  notice  not  given  before  6th  April  after  offence;  76. 
Note. — This  still  is  the  date,  though  the  license  be  extended  to  5th  July, 

22.  The  appeal  must  be  withih  fifteen  days  after  notice  of  assessment ;  129. 

23.  Persons  held  liable  who  are  discovered  in  circumstances  showing  pursuit  of 
game  though  none  has  been  killed  ;  267,  268,  483,  660,  686,  746,  746,  788,  789. 

24.  Persons  held  liable  in  double  duty  though  obtaining  certificate  alter  the  of- 
fence ;  266,  430,  484,  637,  793.  And  certificate  obtained  in  Ireland  does  not  protect 
until  difference  is  paid  ;  266. 

26.  Persons  held  not  liable  where  hares  are  killed  by  their  dogs  in  their  presence^ 
but  when  there  was  not  sufficient  evidence  to  show  that  they  encouraged  them ;  328» 
329,  697,  698. 

26.  Person  proved  to  have  taken  hares  out  of  snares  was  hel^  liable*  though  ne 
proof  that  the  snares  were  set  by  him ;  620. 
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27.  A  gentleman  was  held  liable  for  a  second  certificate  to  another 
appointed  in  rooQi  of  a  former  one,  but  neither  of  whom  had  received  stamped  de- 
putations, 636 ;  and  such  stamped  deputations  are  necessary  ;  747. 

28.  Youth  and  thoughtlessness  held  no  excuse ;  642. 

There  is  some  difficulty  in  determining  what  animals  fall  under  the  denominatioa 
**game"  where  not  specially  enumerated  in  the  modem  acts.  Where  any  animal  is 
clearly  mentioned  in  any  previous  statute  as  game,  it  may  be  held  as  included  in  the 
general  reference  in  subsequent  statutes.  The  following  enumeration  in  recent 
statutes  may  be  found  useful  as  including  almost  every  kind  of  game. 

The  Act  1707  specially  relates  to — 

1.  Muirfowl,  and 

2.  Partridges. 
The  Idth  Qeo.  III.  c.  54,  enumerates, 

1.  Uares,  5.  Ptarmigans» 

2.  Partridges,  6.  Heathfowl, 

3.  Pheasants,  7.  Snipes,  and 

4.  Muirfowl,  8.  Quails. 

The  0th  Geo.  IV.  c.  49  {night  pociching),  includes  *'  any  game  or  ralbitM^  and 
enumerates  in  addition, 

1.  Hares,  5.  Heath  or  Moor-nme* 

2.  Pheasants,  6.  Black-game,  and 

3.  Partridges,  7.  Bustards. 

4.  Grouse, 

The  2d  and  3d  Will.  IV.  c.  68  {day  trespass),  specifies  '*game**  or 

1.  Deer,  5.  Quails, 

2.  Roe,  6.  Landrails, 

3.  Woodcocks,  7.  Wild  Ducks,  and 

4.  Snipes,  8.  Conies  (rabbits.) 

The  24th  Geo.  III.  c.  43  {game  certificates),  mentions  in  addition  to  **  <my  ctkir 
game,'' 

1.  Pheasants, 

2.  Partridges, 

3.  Heathfowl  (commonly  called  Black-game),  and 

4.  Grouse  (commonly  called  Red-game.) 
And  the  supplementary  Statute  52  Geo.  III.  c.  93,  adds 

5.  Woodcocks  (with  an  exception), 

6.  Snipes, 

7.  Quails, 

8.  Landrails,  and 

9.  Couies. 

In  addition  to  those  enumerated  in  these  recent  statutes,  the  eapercaUUe  is  men- 
tioned in  the  Act  1621,  c.  30,— plovers  in  1457,  c.  84,  and  1600,  c.  23  (in  the  ex- 
cepting clause) ;  under  this  name  the  pees-weep  or  green  plover  was  held  included ; 
14th  June  1833,  Philip.  An  official  opinion  was  recently  obtained  from  the  Boaid 
of  Inland  Revenue  "  that  a  game  certificate  is  not  necessary  for  shooting  wild  ducks, 
wild  geese,  and  herons;''  (5th  Nov.  1851.) 

The  legal  periods  for  taking  game  or  muirfowl  and  ptarmiaan,  are  on  and  from 
12^A  August  to  lOth  December;  heathfowl  or  black-game,  on  and  frt)m  20th  Aygust  to 
lOth  December  ;  partridges,  on  and  from  Ist  September  to  1st  Februafy  ;  pheaaatUs, 
on  and  from  Ist  October  to  1st  February  (13  Geo.  III.  c.  54.)  The  other  periods  iA 
the  year  are  termed  close  times.  There  are  no  limitations  as  to  other  kinds  of 
game.  In  England,  the  legal  season  for  partridges  and  pheasants  is  the  same  as  in 
Scotland ;  for  black-game  (except  in  Somerset,  Devon,  or  the  New  Forest),  between 
20th  August  and  \Oth  December  ;  or  in  the  excepted  places  between  \$t  September 
and  10^  December ;  red-game  between  12M  Augu^  and  \Oth  December  ;  5itftarcbbe- 
t  ween  \st  September  and  \st  March,  The  penalty  for  every  head  of  game  is  not  ex- 
ceeding one  pound  with  costs,  1  and  2  Will.  IV.  c.  32,  s.  3.  This  is  in  striking  dis- 
tinction to  the  L.5  penalty  for  each  head  in  the  Scotch  Act  13  Geo.  III.  c  64»  and 
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which  has  been  found  not  subject  to  modification,  3d  June  1854,  Whatman ;  1  IiTine» 
483. 

The  sale  of  game  in  England  is  regulated  by  1  and  2  Will.  IV.  c.  32,  being  the 
consolidated  Game  Act.     It  does  not  extend  to  Scotland. 

There  may  be  several  prosecutions  and  penalties  for  one  offence  against  the  Game 
Laws : — 1«^,  The  offender  may  be  punished  under  the  Day  or  Night  Trespass  Act» 
whichever  may  apply  to  the  time  of  the  trespass  ;  2d,  The  pendty  applicable  for 
want  of  the  qualification  in  land,  under  the  Act  1621,  but  not  at  the  same  time  the 
penalty  for  trespass  under  the  Act  1707;  3d,  For  want  of  the  game  certificate  under 
the  Revenue  Statutes,  unless  protected  by  11  and  12  Vict.  c.  30  (antea.) 

See  Boyd's  Justice  (1794)  ;  Hutchison's  Justice  (1816),  vol.  ii.  ;  Ness  on  the 
Game  Laws  (1818);  Tait's  Justice  (1828);  Blair's  Justice  (1834);  Gregor  on 
the  Game  Laws  (1834)  ;  Irvine  on  the  Game  Laws  (1850) ;  1  Hume,  p.  488 ;  BelPs 
Suppl.  p.  118;  1  Alison,  549 ;  Hunter  on  Landlord  and  Tenant,  i.  324  ;  iii.  185. 

SUMMARY  OF  ENGLISH  GAME  LAWS. 

Firgt — Property  in  Game. 

1.  Of  tame  animals  the  property  is  the  same  as  of  inanimate  chattels.  By  37 
Edward  HI.  c.  19,  it  was  enacted,  ^  that  if  any  man  steal  a  hawk,  it  shall  be  done 
to  him  as  of  a  thief  that  stealeth  a  horse." 

2.  Of  wild  animals  there  is  no  property,  unless  taken,  killed,  tamed  or  reclaimed. 
Escaping  firom  the  power  of  their  possessor,  they  regain  their  liberty  and  again  be- 
come common. 

3.  The  person  first  taking  wild  animals  becomes  the  owner  thereof. 

4.  Property  is  also  obtaiiied  in  wild  animals  by  enclosing  them— as  deer  in  a 
park,  or  conies  in  a  field  or  warren. 

5.  The  young  of  wild  animals,  as  birds  in  trees  and  beasts  in  burrows,  are  the 
property  of  the  owner  of  the  land,  so  long  as  they  cannot  leave  that  land. 

6.  At  common  law  the  owner  of  the  ground  has  a  qualified  property  in  the  game 
whilst  on  his  land.  If  he  starts  game  on  his  own  groun"^,  and  follows  it  into  that 
of  another,  and  there  kills  it,  the  property  of  the  game  is  his,  but  he  is  liable  as  a 
trespasser ;  Keble,  11  Mod.  75.  If  a  man  starts  game  on  the  private  ground  of 
another,  and  kills  it  there,  the  property  is  that  of  the  proprietor  of  the  ground.  But 
if  killed  on  the  property  of  another,  the  game  belongs  to  neither  proprietor,  but 
to  the  captor,  though  liable  in  the  penalty  of  trespass  to  both  heritors ;  Sutton,  1 
Lord  Raym.  250,  251.  If  a  stranger  start  game  m  the  **  cha8e,park,  or  free  war- 
ren "  of  one  person,  and  kills  it  on  that  of  another,  the  game  is  the  property  of  the 
first  by  reason  of  privilege ;  Sutton,  3  Salk,  290. 

Second — Places  for  Grame. 

1.  Forests  are  territories  privileged  for  wild  beasts  and  fowls  under  the  protection 
of  the  sovereign,  regulated  b^  certain  laws,  and  managed  by  special  ofiKcers. 

2.  Vert  is  everything  within  the  forest  which  bears  green  leaves. 

3.  Purlieu  (clear  place)  a  place  free  from  the  forest. 

4.  Chase  (from  chasser  to  chase),  privileged  place  for  deer  and  beasts  of  the 
forest.  A  conviction  for  killing  deer  was  set  aside  because  it  did  not  state  that  tbe 
deer  was  in  some  forest,  chase,  or  purlieu ;  R.  v.  King,  1  D.  and  L.  721. 

5.  Park  (from  parkquer  to  enclose),  an  enclosure  for  game,  privileged  by  the 
grant  of  the  sovereign  or  by  prescription  ;  3  Edward  I.  c.  20  ;  21  Edwara  I.  c.  2. 

6.  Free  Warren,  a  place  privileged  by  royal  grant  or  prescription,  for  preserva- 
tion of  wild  beasts  and  fowls,  and  which  need  not  be  enclosed.  Grouse  is  excluded ; 
Duke  of  Devonshire,  9  D.  and  R.  876. 

Note. — The  owners  of  parks  and  free  warrens  may  shoot  dogs  in  pursuit  of 
game  therein;  Vere  v.  Lord  Cawdor,  11  East,  568.     By  the  general  law, 
deer  in  a  park  go  to  the  heir-at-law  of  the  owner,  but  if  tamed  and  re- 
claimed they  become  personal  property,  and  go  by  law  to  the  personal  repre- 
sentatives of  the  owner  ;  Morgan  v.  Earl  of  Abergavenny,  8  0.  B.  169. 
^.  Hare  and  Rabbit  Warrens  (not  free)  have  no  particular  privilege,  exc^t 
under  statutes.    A  person  may  keep  as  many  of  the  above-named  animals  as  he 
chooses,  but  they  may  be  killed  when  out  of  the  warren  and  on  the  ground  of  others. 
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8.  Manors. — ^The  lord  of  the  manor  has  right  of  sporting  over  waste  lands  within 
the  manor,  but  not  on  anothur^s  ground,  though  situated  therein ;  Keble,  11  Mod. 
74.  He  may  seize  dogs,  nets  and  other  engines  used  within  the  manor  bj  persons 
not  authorized  to  kill  game,  by  not  having  a  game  certificate. 

9.  Decoi^s  are  set  apart  for  taking  wild  fowl,  and  a  party  may  be  prosecuted  for 
wilfully  scaring  away  the  fowl  therefrom. 

10.  Preserves  and  private  ground  have  no  particular  privileges  at  common  law. 
There  is  no  action  against  a  party  frightening  game  in  a  preserve  by  shooting  on 
his  own  land  adjacent;  Carrington,  11  East,  574.  The  proprietor  of  land  in  his 
own  occupation  may  prohibit  all  who  have  not  privilege  to  shoot  game  thereon. 
The  occupier  has  at  common  law  the  same  rights,  but  which  are  limited  by  the  Act 
1  and  2  Will.  IV.  c.  32,  ss.  7-12.     Leave  to  hunt  may  be  verbal. 

Tliird — Qualified  Persons. 

1.  At  common  law  any  person  may  kill  game,  unless  in  privileged  places.  But 
a  variety  of  statutes  required  qualifications.  By  13  Richard  11.  s.  1,  c  13,  forty 
shillings  freehold  for  a  layman,  and  L.  10  for  a  clergyman  was  required  as  qualifica- 
tion to  take  game.  By  the  Act  1  James  I.  c.  27,  s.  3,  the  qualification  was  L.10 
per  annum  of  heritable  estate,  or  L.30  of  life  estate,  or  L.200  in  moveables.  Bj 
3  James  I.  c.  13,  the  qualification  to  kill  deer  and  conies  is  raised  to  L.40,  and  by 
the  7th  of  the  same  reign  c.  11,  L.40  in  inheritance,  L.80  in  liferent,  or  L.400  in 
moveables  was  recjuired  to  qualify  to  kill  pheasants  or  partridges.  The  Acts  22  and 
23  Car.  II.  c.  25,  increased  the  qualification  to  L.lOO  per  annum  in  inheritance  or 
L.150  of  leasehold.  These  statutes  are  now  repealed  by  1  and  2  Will.  IV.  c.  32, 
B.  1,  and  by  that  statute  every  one  is  at  liberty  to  kill  game  on  his  own  lands,  or 
that  of  another  person,  with  the  leave  of  the  person  entitle<l  to  the  game  on  that 
land  provided  he  takes  out  the  necessary  certificate,  and  is  not  the  occupier  of  such 
land,  as  the  exclusive  right  of  killing  game  on  which  has  been  given  to  the  landlord. 
By  the  said  act,  sec.  7,  the  landlord  has  the  sole  right  of  game  in  case  of  existing 
leases,  unless  where  such  right  is  given  to  the  tenant  by  the  lease,  or  where  a  fine 
has  been  taken  on  the  original  grant  or  renewal ;  or,  where  the  lease  is  for  a  term 
exceeding  twenty-one  years,  the  landlord  may  authorize  other  persons  to  take  game 
who  have  a  certificate.  A  penalty  is  provided  against  the  occupier  taking  or  author- 
izing others  to  take  game  where  he  has  no  such  right  (sec.  12.) 

2.  By  the  consolidated  Game  Act  1  and  2  Will.  IV.  c.  32  (1832),  twentj-seven 
English  statutes  relative  to  game  are  repealed,  and  the  law  as  to  game  is  fixed. 
Trespasses  on  game  by  day  are  dealt  with  nearly  in  the  same  way  as  by  the  Scotch 
act  of  the  same  session  (2  and  3  Will.  IV.  c.  68.)  Night  poaching  is  punished 
under  the  British  Acts  9  Geo.  IV.  c.  69,  and  7  and  8  Vict.  c.  29.  Game  certifi- 
cates are  regulated  by  the  British  Statute  52  Geo.  III.  c.  93.  As  to  these  statutes, 
see  supra. 

The  following  is  a  summary  of  the  English  Statute  1  and  2  Will.  IV.  c.  32 : — 

1.  Game. — Hares,  pheasants,  partridges,  grouse,  heath  or  moor-game,  black- 
game,  and  bustards. 

2.  Unlawful  Seasons. — Killing  or  taking  any  game,  or  using  any  dog,  g^un,  net, 
or  other  engine  or  instrument  for  the  purpose  of  killing  or  taking  game  on  Sunday 
or  Christmas-day — Penalty,  not  exceeding  five  pounds.  KilUng  partridge  between 
1st  February  and  1st  September  ;  or  pheasant  between  1st  February  and  1st  Oc- 
tober ;  black-game  (except  in  Somerset,  Devon,  or  the  New  Forest),  between  10th 
December  and  20th  August ;  or  in  Somerset,  Devon,  or  the  New  Forest,  between 
10th  December  and  1st  September,  or  red-game,  between  10th  December  and  12th 
August ;  or  bustard,  between  1st  March  and  1st  September  —Penalty,  recoverable 
before  two  justices,  for  every  head  of  game,  not  exceeding  one  pound,  with  costs, 

BCC.  d. 

3.  Gamekeeper  may  be  appointed  by  writing,  to  preserve  or  kill  game  for  the 
use  of  the  lord  or  steward  of  the  manor,  with  authority  to  seize  and  take  for  the 
use  of  the  lord  or  steward  all  such  dogs,  nets,  and  other  engines  or  instruments  for 
the  killing  or  taking  of  game,  as  shall  be  used  within  such  manor  bv  any  person 
not  authorized  to  kill  game  for  want  of  a  game  certificate,  sec.  13.  The  appoint- 
ment must  be  registered  by  the  clerk  of  the  peaoe,  under  pain  of  nullity,  tee.  16. 
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JVbte. — ^Tbere  appears  no  such  regulation  applicable  to  Scotland,  though  the 
Stamp  officers  msist  on  registration  of  deputations. 

4.  License  Day,  for  granting  licenses  to  sell  game,  to  be  held  in  July,  in  ererj 
year,  of  which  seven  days'  notice  shall  be  given  to  the  justices  for  the  division,  sec. 
18  ;  under  2  and  3  Vict.  c.  35,  sec.  4,  justices  may  hold  a  special  session  at  any 
time,  for  the  like  purpose,  on  the  same  notice.  Selling  game  without  license,  or 
selling  to,  or  buying  from  unlicensed  persons  regulated  by  sees.  25,  26,  27,  28,  29  ; 
and  buying  or  selling  game  after  a  limited  number  of  days  from  the  day  on  which 
it  is  unlawful  to  kill  game,  by  sec.  4. 

5.  Killing  Game  without  Certificate. — If  any  person  shall  kill  or  take  any  game, 
or  use  any  dog,  gun,  net,  or  other  engine,  or  instrument  for  the  purpose  of  searching 
for  or  killing  or  taking  game,  such  person  not  being  authorized  so  to  do  for  want 
of  a  game  certificate — Penalty,  before  two  justices,  not  exceeding  five  pounds,  with 
costs,  sec.  23  ;  with  a  proviso  that  the  conviction  for  this  offence  shall  not  exempt 
firora  any  penalty  under  any  statute  relating  to  game  certificates,  but  be  deemed  « 
cumulative  penalty.  Uncertificated,  accompanying  certificated,  persons, .are  not 
liable  to  a  penalty  for  not  taking  out  a  certificate,  if  the  certificated  person  use 
his  own  dogs,  and  they  do  not  carry  guns  for  killing  game,  but  assist  in  his  pre- 
sence and  for  his  use ;  Walker  v.  Mills,  2  B.  and  B.  1.  Walking  about  with  a  gun, 
with  intent  to  kill  game,  is  evidence  of  using  it  for  that  purpose ;  Hebden  v,  Hentley, 
1  Cb.  R.  607.  Where  a  gun  was  heard  to  go  off,  and  seen  to  be  fired  by  the  de- 
fendant on  ground  where  there  was  game,  who  was  walking  about  the  ground  appa- 
rently in  search  of  game,  this  was  held  sufficient;  R.  v,  Davies,  6  T.  R.  177. 

6.  Laying  Poison. — Penalty,  not  exceeding  ten  pounds,  and  costs,  sec.  3. 

7.  Destroying  Eggs  when  a  person  has  not  the  right  of  killing  game  upon  the 
land,  nor  permission  from  the  person  having  such  right,  or  knowingly  having  in 
possession  any  eggs  so  taken.  Penalty,  for  every  egg,  not  exceeding  five  shillings, 
with  costs,  sec.  24. 

8.  Trespassing  in  Daytime. — If  any  person  shall  commit  any  trespass,  by  enter- 
ing or  btfing  in  the  daytime  upon  any  land  in  search  or  pursuit  of  game,  or  of  wood- 
cocks, snipes,  quails,  landrails,  or  conies— Penalty,  on  conviction  before  a  justice, 
not  exceeding  two  pounds,  and  costs  ;  and  in  the  case  of  five  or  more  persons  tres- 
passing together — penalty  on  each  person,  on  conviction  before  a  justice,  not 
exceeding  five  pounds,  and  costs ;  and  the  leave  of  the  occupier  is  no  defence  where 
the  landlord  is  entitled  to  the  game,  sec.  30.  In  R.  v.  Scotton,  13  L.  J.  (N.  S.), , 
M.  C.  58,  a  question  was  raised  whether  the  information  must  negative  the  consent 
of  the  owner  or  person  entitled  to  kill  game.  According  to  R.  v.  Pringle,  Q.  B.  6 
J.  P.  219,  it  appears  unnecessary  to  negative  such  consent,  sec.  42.  Any  person  may 
inform,  and  the  complaint  need  not  be  by  the  owner  or  occupier  of  the  land ;  Middle- 
ton  V.  Gale,  8  A.  and  K.  155.  Whatever  acts  would  constitute  a  trespass  in  enter- 
ing or  being  upon  land  in  search  or  pursuit  of  game,  for  which  an  action  would  be 
maintainable,  comes  within  the  summair  remedy  provided  by  this  act.  It  was  held 
by  Lord  Ellenborough  that  a  man  who,  from  the  outside  of  a  close,  discharged  a  gun 
into  it,  so  that  the  shot  must  have  struck  the  soil,  was  guilty  of  breaking  and 
entering ;  Pickering  v.  Rudd,  4  Camp.  220.  A  dog  jumping  into  a  dose  with  the 
consent  or  by  incitement  of  the  master  is  a  trespass  on  the  part  of  the  roaster ; 
Brown  v,  Giles,  1  C.  and  P.  119.  The  setting  a  snare  without  leave  in  another's 
land,  without  personally  entering  the  land,  is  a  trespass  ;  6  J.  P.  385.  When  three 
persons  were  in  a  field,  and  another  stood  on  the  outside  and  gave  the  alarm,  all 
were  held  equally  guilty ;  Passey*s  Case,  7  C.  and  P.  282 ;  R.  v.  Whiteaker,  2  0. 
and  K.  636.  But  see  R.  v.  Seaton,  5  Q.  B.  493.  An  action  would  be  sustained  in 
the  case  where  a  person  shot  maliciously  to  frighten  game  in  a  preserve,  though 
the  shot  did  not  touch  the  soil ;  Keble,  11  East,  574.  But  not  to  frighten  rooks ; 
Hannam,  2  B.  and  C.  934.  Entering  and  being  on  the  land  is  only  one  offence ; 
Newman,  10  Ad.  and  El.  11.  It  was  held  sufficient  to  describe  the  land  as  in  the 
occupation  of  certain  named  parties  in  a  named  parish ;  Rex  o.  Mellor,  2  Dowl.  173 ; 
R.  V.  Owen,  R.  and  M.  118.  But  the  parish  and  county  must  be  stated.  It  is 
where  the  party  stands  when  he  shot,  and  not  where  the  object  shot  at  is  situated, 
that  fixes  the  parish  of  the  offence ;  R.  v.  Alsop,  1  Shaw,  399. 

9.  Proceedings, — The  charge  need  not  be  made  on  the  oath  of  the  informer  or 
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prosecutor,  but  on  the  oath  of  some  credible  witness,  before  summoning  or  com- 
pelling the  appearance  of  the  party  accused ;  but  there  must  be  a  distinct  deposition 
on  oath ;  R.  v.  Scotton,  13  L.  J.  (N.  S.),  M.  C.  58.  Since  the  passing  of  the 
Evidence  Act,  14  and  15  Vict.  c.  99,  it  has  been  said  that  the  prosecutor  maj  him- 
self be  a  credible  witness ;  Sup.  to  Bums'  Justice,  by  Wise,  p.  387. 

10.  Limitation. — Information  and  warrant  to  apprehend  interrupts  the  running 
of  the  twelve  months  within  which  the  prosecution  must  be  brought ;  R.  v.  Brooks, 

2  0.  and  K.  402.    Same  found  in  Scotland ;  14th  March  1845,  M'Nab,  2  Broun,  416. 

11.  Minora  and  Married  Women. — A  minor  may  be  convicted  of  offences  under 
the  Game  Laws,  when  he  is  of  sufficient  age  to  distinguish  moral  right  from  wrong, 
and  so  may  a  married  woman  ;  Christian  on  Game  Laws^  191. 

12.  Joint  liability  for  Penalties. — Held  that  several  unqualified  persons  kilKng  a 
hare,  only  one  penalty  was  due,  but  the  prosecutor  may  select  any  one ;  Peshall,  2 
T.  R.  712 ;  Bleasdale,  4  T.  R.  809.  But  where  each  uses  a  gun  or  dog,  or  sets  a 
snare,  each  is  liable  in  a  separate  offence,  incturing  a  distinct  penalty ;  Christian, 
G.  L.  161. 

13.  Completion  of  Offence. — Catching  a  hare  in  a  snare  is  a  sufficient  taking 
against  the  person  setting  the  snare,  though  the  animal  be  not  killed  nor  removed ; 
R.  v.  Glover,  R.  and  R.  269. 

14.  Suffciency  of  Proof — In  Rex  r.  Davies  {supra).  Lord  Kenyon  observed — 
*'  It  is  sufficient  in  convictions,  if  there  were  such  evidence  before  the  magistrate  as 
in  an  action  would  be  sufficient  to  be  left  to  a  jury."  The  justice  of  the  peace  must 
be  satisfied  of  the  intent,  and  that  the  party  was  in  pursuit  of  game,  and  not  of 
animals  which  are  not  game,  cither  generally  or  specially  under  the  particular  act ; 
Christian,  G.  L.  157.  It  is  not  necessary  under  the  1  and  2  Will.  IV.  c.  32,  to  com- 
mit the  evidence  to  writing ;  Robinson,  8  C.  and  P.  252. 

15.  Cumulative  Penalties. — A  person  without  a  certificate  is  not  liable  for  a 
penalty  for  each  head  of  game  killed  ;  but  only  in  one  penalty  for  each  day  he 
offends;  Matthews,  10  Mod.  26. 

16.  Prosecution  by  Indictment  is  not  permissible  where  a  summary  proceeding 
is  provided  before  the  justices  ;  R.  v.  Buck,  2  Stra.  679.  So  held  in  Scotland 
supra. 

17.  Conspiracy  to  kill  game  will  not  support  an  indictment  for  conspiracy ;  R.  9. 
Turner,  13  East,  228. 

18.  Sale  of  Game  is  regulated  by  1  and  2  Will.  IV.  c.  32,  ss.  19,  29,  and  by 
6  and  6  Will.  IV.  c.  20,  s.  20.  A  contract  of  sale  of  live  pheasants  was  held  void 
under  the  statute,  and  that  no  ]>roperty  passed  to  the  purchaser ;  Help,  8  B.  and 
C.  663. 

19.  Remomng  Trespassers. — "At  common  law,  every  proprietor  is  allowed  to 
use  the  force  that  is  absolutely  necessary  to  vindicate  property.  If  he  uses  more 
force  than  is  absolutely  necessary,  he  renders  himself  responsible  for  all  the  conse- 
quences of  the  excess.  Thus  if  a  man  comes  on  my  land,  I  cannot  lay  hands 
on  him  to  remove  him  off,  until  I  have  desired  him  to  go  off.  If  he  will  not  de- 
part on  request,  I  must  not  beat  him,  but  must  endeavour  to  push  him  off.  If  he 
is  too  powerful  for  me,  1  cannot  use  a  dangerous  weapon,  but  must  first  call  in  aid 
other  assistance."  Per  Justice  Best,  Holt,  3  B.  and  Aid.  304.  The  owner  cannot 
shoot  or  seize  a  dog  unless  on  privileged  places ;  Vere,  11  East,  568. 

20.  Spring  Guns  are  declared  illegal  by  7  and  8  Geo.  IV.  c.  18. 

21 .  JJoy  Spears  have  been  held  not  illegal,  imless  they  do  injury  to  human  beings; 
Jordin,  8  M.  and  W.  782. 

22.  Dog  Traps,  where  baited  and  placed  in  such  situations  as  to  induce  dogs  to 
enter,  will  render  the  setter  thereof  liable  in  damages  occasioned  by  the  destruction 
of  other  persons'  dogs ;  Townshend,  9  East,  277. 

23.  Damages  for  Trespass. — A  verdict  of  L.500  was  given,  and  refused  to  be  set 
aside  for  hunting  tor  game  under  aggravated  circumstances ;  Merest,  6  Taunt,  442. 
A  party  is  liable  for  the  damage  done  by  his  followers  ;  Hume,  1  Stark,  551 ;  Baker, 

3  C.  and  P.  32. 

24.  Conviction. — It  was  held  that  the  quarter-sessions  could  not  quash  a  convic- 
tion on  an  objection  of  which  no  notice  haa  been  given ;  Rex  v,  Boultbee,  4  Ad.  and 
£11.  496.     If  conviction  be  regular  on  its  face,  and  not  appealed  against,  the  de^ 
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fendaDt  cannot  maintain  an  action  for  malicious  prosecution  ;  Mellor,  2  C.  and  M. 
675.  The  return  of  convictions  is  only  directory,  and  does  not  invalidate  the  con- 
viction where  omitted,  but  renders  the  magistrate  liable  to  punishment ;  Mason,  1 
C.  and  K.  100.  A  warrant  of  commitment  was  held  bad  without  a  date  ;  Fletcher, 
1  D.  and  L.  726. 

26.  Night  Poaching. — A  watcher  employed  by  the  proprietor  may  apprehend 
night  poachers  without  written  authority  ;  Rex  r.  Rice,  7  C.  and  P.  178  ;  R.  v. 
Fielding,  C.  and  K.  621.  But  not  the  servant  of  a  person  merely  having  permis- 
sion to  shoot ;  R.  V.  Addis,  6  C.  and  P.  388  ;  R.  v.  Price,  16  J.  P.  149.  And  the 
offender  can  only  be  apprehended  on  the  land,  and  not  on  the  highway  ;  R.  v.  Cur- 
nock,  9  C.  and  P.  730 ;  R.  v.  Meadham,  2  0.  and  K.  633.  Offenders  under  section 
9  may  be  apprehended  as  well  as  those  under  section  1 ;  Rex  v.  Ball,  Moody,  330. 
A  gamekeeper  need  not  announce  his  office  or  purpose  ;  R.  v.  Davis,  7  C.  and  P. 
786.  It  is  not  necessary  that  the  offender  had  been  actually  seen  on  the  ground,  if 
the  jury  or  magistrate  be  satisfied  he  was  there  armed  ;  R.  t?.  Worker,  R.  and  M. 
165 ;  R.  V.  Capewell,  6  C.  and  P.  549.  It  is  not  necessary  to  state  whether  the 
land  was  enclosed  or  not  ;  R.  v.  Andrews,  M.  and  R.  37.  But  the  conviction  must 
state  the  intention  to  take  game  on  the  lands  entered ;  Fletcher,  6  Q.  B.  880.  A 
warrant  to  commit  for  trial  is  a  sufficient  commencement  of  proceedings ;  R.  v. 
Austin,  1  C.  and  R.  621 ;  as  well  as  by  information  and  warrant ;  R.  v.  Brooks,  2 
C.  and  K.  402.  It  is  not  necessary  to  prove  that  three  persons  were  all  within  the 
same  enclosure  or  piece  of  land  if  all  be  of  one  party,  one  or  more  being  armed  with 
the  same  common  purpose  in  the  place  described  in  the  indictment.  Per  Lord 
Justice  Campbell — "  It  is  enough  that  the  men  are  there  together  forming  one  party 
for  the  purpose  of  destroying  game  in  any  part  of  the  land,  although  one  of  the 
men  be  on  the  ground  thev  commit  an  offence  against  the  Act  of  Parliament;"  R. 
V,  Nezzell,  2  C-  C.  274  ;  20  L.  J.  192 

(See  Criminal  Prosecutions,  Enfjland,  and  cases  noted  under  Night  Poaching 
Act ;  also,  Christian  on  Game  Laws;  Bums' t/M^ic«  (Chitty*s edition,  1845, 
with  Supplement  by  Wise,  1852) ;  Leigh  on  Oame  Laws.) 

GABLE. — The  builder  of  a  mutual  gable  has  a  preferable  claim  on  the  bankrupt 
estate  of  one  of  the  proprietors :  21st  June  1808,  Wallace ;  23d  Nov.  1830,  M*Kenzie. 
The  right  to  claim  mutual  gable  is  real,  and  passes  without  any  special  mention 
thereof  in  the  conveyance ;  2d  June  1846,  Hunter ;  Ersk.  B.  2,  T.  9,  S.  7.  See 
Common  Property — Servitude. 

GAMING  AND  BETTING.— By  9  Anne,  c.  14,  notes,  bonds,  and  securities  for 
gaming  debts  are  void,  even  in  the  hands  of  an  onerous  and  bonajide  acquirer.  By 
1621,  c.  14,  "anent  playing  at  cards  and  dice  and  horse-racing,"  playing  in  taverns 
is  prohibited,  and  such  is  expressly  prohibited  under  the  annual  certificate  to  qualify 
publicans  for  license.  By  the  Act  1621,  if  any  one  win  more  than  100  merks 
(L.5,  lis.  lid.)  at  play  within  twenty-four  hours,  the  surplus  is  declared  forfeited  to 
the  poor  of  the  parish.  See  cases  under  this  act ;  1 688,  Straton  ;  1711,  Ramsay. 
It  was  lately  held  to  be  in  observance  by  the  sheriff  of  Stirling  in  a  case  at  the  in- 
stance of  the  minister  of  Falkirk  (Oct.  1854.)  The  Act  10  Anne,  c.  26,  prohibits 
assurances  on  marriages,  births,  christenings,  and  services.  The  Act  13  Geo.  II. 
c.  19,  regulates  horse-racing.  See  also,  8  and  9  Vict.  c.  109.  Wagers  on  the  price 
of  the  public  funds  are  void  ;  7  Geo.  II.  c.  8  ;  and  a  purchase  of  heritage  was  an- 
nulled on  that  ground  ;  14th  Nov.  1800,  Scott;  see  16th  Nov.  1804,  Gordon.  A 
bill  for  money  won  at  play  is  bad,  in  the  hands  even  of  an  onerous  indorsee ;  1740, 
Pringle  V.  Biggar  ;  1740,  Wilson,  v.  Bruce  ;  1741,  Stewart  r.  Hyslop  ;  1753,  Sir  M. 
Stewart  (Sel.  Dec);  1767,  M-Coull  r.  Braidwood  ;  1799,  Woodsworth  r.  Petty- 
grew  ;  1804,  Campbell  v.  Cumming  Gordon ;  18th  May  1832,  Hamilton.  To  say 
that  a  party  gained  money  by  cheating  at  cards  is  a  good  ground  of  an  action  of 
damages.  Per  Lord  Balgray — "  Gaming  is  a  sort  of  natural  propensity,  and  can 
8C|u-cely  be  called  a  malum  in  se.  The  Act  of  Parliament  does  not  bar  all  action, 
for  it  allows  an  action  to  the  losing  party  to  recover  his  money.  There  is  a  statu- 
tory punishment  for  cheating  at  cards,  and  if  a  person  is  accused  of  that  crime  is  he 
to  hare  no  redress  ?"  Per  Lord  Chief  Commissioner — **  Evidence  of  indecent  mat- 
ter—evidence of  the  laws  of  a  game — is  competently  admitted  where  substantial 
rights  are  to  be  decided  or  public  justice  to  be  obtained,  but  where  parties  are 
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Tolunteers  in  creating  right  for  amusement  or  gain,  courts  will  not  sit  to  hear  such 
evidence.'  In  England,  wagers  are  actionable,  but  if  the  wager  leads  to  indecent 
evidence,  or  to  a  court  sitting  to  hear  the  laws  of  hazard  or  other  game,  the  court  here 
refuse  to  try  the  action  or  to  consider  it  maintainable ;"  20th  Feb.  1830,  Pater8<«i. 
Bets  in  Scotland  are  held  sponsiones  ludicrccy  and  cannot  be  sued  for  at  law,  but 
damages,  the  consequences  of  such  bets,  may ;  and  prizes  for  skill,  excellence,  or 
proficiency,  in  men,  animals  or  products,  fall  not  within  the  rule ;  1787,  Bruce  v.  Ross, 
affirmed  1788.  A  prize  having  been  gained  by  a  particular  greyhound  at  a  coursing 
match,  a  multiplepoinding  was  found  competent  to  decide  to  whom  the  prize  be- 
longed— whether  to  the  owner  of  the  dog  or  to  the  party  who  nominated  the  dog. 
Per  Lord  FuUerton — '*  It  does  not  follow  that  after  the  race  is  won  and  the  tpotma 
ludicra  determined,  competition  regarding  the  prize  may  not  arise  involving  qnes- 
tions  of  law  properly  within  the  province  of  the  court ;"  6th  Feb.  1848,  PoUm^k.  A 
wager  that  the  defender  would  pass  his  examination  as  an  attorney,  held  a  bubble 
bet  and  void  ;  Fisher,  1  D.  and  M.  142.  A  contract  on  time  racing  was  held  bad; 
Bentinck,  6  Q.  B.  693.  See  Scotch  case,  1776,  Maxwell  v,  Blair;  1711,  Grant 
(Fount.)  The  Act  8  and  9  Vict.  c.  100,  does  not  extend  to  India.  A  wager  on  a 
sale  of  opium,  the  amount  being  the  difference  of  price,  was  held  good.  ^  By  the 
common  law  of  England  in  force  in  India,  an  action  may  be  maintained  on  a  wager, 
although  the  parties  had  no  previous  interest  in  the  subject-matter  on  which  it  is 
laid,  if  such  wager  be  not  against  the  interest  or  feelings  of  third  parties,  does  not 
lead  to  indecent  evidence,  and  is  not  contrary  to  public  policy  ;"  Thackoorseydas,  6 
Moore,  300  (Privy  Council.)  A  person  keeping  a  gaming  house  may  be  convicted 
at  common  law  in  Scotland,  but  not  under  the  Acts  12  Geo.  II.  c.  28,  and  18  Geo. 
II.  c.  34,  and  30  Geo.  II.  c.  24,  which  do  not  extend  to  Scotland  ;  21st  May  and  19th 
Dec.  1838,  Greenhuff,  2  Swin.  129.  Sentence  of  two  months'  imprisonment  was 
passed  on  one  of  the  offenders.  Ibid.  236.  Game  debts  are  excluded  from  the  opera- 
tion of  the  Justices'  Small  Debt  Act,  6  Geo.  IV.  c.  48,  s.  26.  See  also  the  subse- 
quent Eni^lish  act  "  for  the  suppression  of  betting-houses ;"  16  and  17  Vict,  c  119, 
with  the  usual  unfortunate  provision,  **  this  act  shall  not  extend  to  Scotland.*'  See 
Edwards  on  Law  of  Gaming — Pactum  Illicxtum — Lottery, 

GAOL.     See  Prisons. 

GAVELKIND  is  a  custom  in  Kent  and  some  other  counties  in  England  where  all 
the  sons  succeed  equally  to  the  heritage  of  their  parent.  See  Robertson  on  GomI- 
kind, 

GAZETTE. — Notice  in  the  Gazette  is  evidence  of  public  proclamations  and  offi- 
cial notifications,  but  not  of  private  rights.  Gazette  notice  of  a  partner  withdraw- 
ing from  a  concern  is  in  Scotland  sufficient  against  parties  subsequently  trading" with 
the  company.  But  knowledge  is  necessary  to  be  brought  home  to  those  previously 
giving  credit,  and  hence  individual  notices  to  such  are  expedient.  BelPs  Priii.  S. 
883. 

GENERAL  ASSEMBLY  meets  annually  for  ten  days  in  the  month  of  May.  See 
Church  of  Scotland. 

GENER.\L  CONVEYANCE— A  disposition  "of  all  and  whatsoever  debts  and 
sums  of  money,  real  or  personal,"  includes  adjudications ;  1760,  Wades,  Mor.  221 ; 
1786,  Robertson,  M.  16,947;  28th  June  1809,  Welsh.  The  term  ^^  heirs  whaUo- 
ever"  is  sometimes  understood  to  mean  the  heirs  in  former  investitures ;  1727»  Mar- 
quis of  Clydesdale,  Mor.  1276  ;  1762,  Hamilton,  Mor.  4358  ;  6th  March  1823, 
Ferguson  ;  Ersk.  B.  3,  T.  8,  S.  20  and  47. 

GENERAL  CHARGE.     See  Charge. 

GENERAL  LETTERS  of  HORNING  in  use  to  charge  executors  at  the  in- 
stance of  the  bishop  to  confirm,  abolished  by  1690,  c.  26. 

GENERAL  SERVICE,     ^ee  Service  of  Heirs. 

GENERAL  SHIP — where  advertised  generally  to  carry  goods,  and  not  specially 
chartered. 

GENERAL  WARRANT  is  illegal ;  2  Hume,  78.     See  Crim.  Pro. 

GERMAN,  those  descended  from  the  same  father  or  mother.  Bell's  Prin,  S. 
1651. 

GESTIO  PRO  H-^REDE.     See  Passive  TitU, 

GIFT  denotes  in  Scottish  law  a  crown  grant,  as  gifts  of  bastardy,  tiftiiiMif 
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etc.,  which  are  issued  (on  a  report  by  the  Exchequer)  by  the  Lords  of  the  Treasury 
twelve  months  after  public  notice. 

GIFT  OF  BASTARDY— the  grant  by  the  sovereign  to  the  esUte  of  a  basUrd, 
to  which  he  has  succeeded  as  ultimus  hceres  ;  Ersk.  B.  3,  T.  10,  S.  2.  See 
Bustard, 

GIFT  OF  TUTORY— the  appointment  of  a  tutor  to  pupils  in  default  of  other 
guardians,  made  in  Exchequer  after  year  and  day  from  the  time  the  tutor-at-law 
might  have  served  ;  Ersk.  B.  1,  T.  7,  S.  8. 

GILDA  (GUILD) — a  society  of  merchants.     Skene, 

GIRTH  and  SANCTUARY  were  asylums  or  places  of  refuge  for  homicides 
without  malice  foretliought,  but  which,  at  the  Reformation,  were  abolished.  1661| 
c.  21  ;  Ersk.  B.  iv.  T.  4,  S.  40.     See  Sanctuary, 

GLEANING — The  law  of  England,  following  the  Jewish  Law  (Levit.  c.  xix.  r.  9  ; 
c.  xxiii.  v.  22 ;  Dcut.  c.  xxiv.  v.  19, 20,  and  21),  permits  the  poor  to  glean  after  harvest; 
3  Blackstone,  12;  but  no  such  right  was  ever  recognised  in  Scotland.  Every  part 
of  the  crop  is  the  property  of  the  occupier  of  the  ground  ;  and  to  sanction  the  right, 
especially  when  the  stooks  are  still  on  the  field,  would  expose  to  great  temptation 
and  risk  of  pilfering.  Such  was  decided  in  1771  ;  John  Wilson  (M'Laurin's  Cases). 
An  opinion  was  expressed  by  Lord  Loughborough  in  England,  that  it  ^  was  a 
practice  incompatible  with  the  exclusive  enjoyment  of  property,  and  was  pro- 
ductive of  vagrancy  and  many  mischievous  consequences  ;"  Dunlop's  Parish  LaWf 
223. 

GLEBE  is  that  portion  of  ground  assigned  to  ministers  of  landward  parishes; 
1672,  c.  48  ;  1693,  c.  166  ;  1692,  c.  118;  1606,  c.  7;  1644,  c.  31 ;  1663,  c.  21. 
It  consists  of  four  acres  arable  or  sixteen  sowms  of  grass — a  sowm  being  what  will 
graze  one  cow  or  ten  sheep — unless  the  practice  of  the  district  be  otherwise ;  9th 
March  1830,  M'Kenzies.  The  glebe  must  be  near  the  manse  or  church.  The  pres- 
bytery designs  or  fixes  the  glebe,  and  the  heritors  from  whose  land  it  is  taken  have 
cUim  for  relief  of  their  shares  of  value  against  the  other  heritors.  Excambions  of 
glebes  are  lawful  with  consent  of  the  presbytery,  but  glebes  cannot  be  alienated  or 
feued  without  special  act  of  parliament.  Minerals  may  be  worked  by  the  heritors 
and  presbytery  for  behoof  of^  the  incumbent ;  3d  June  1807,  Minister  of  Newton. 
The  Act  6  Geo.  IV.  c.  72,  authorizes  an  allowance  from  the  exchequer  for  manse 
and  glebe  where  stipends  do  not  exceed  L.200.  In  addition  to  the  glebe  the  minister 
is  entitled  by  the  Act  1663,  c.  21,  to  grass  for  a  horse  and  two  cows,  out  of  the 
nearest  church  lands,  or  to  have  L.20  Scots  (L.l,  13s.  4d.)  as  an  equivalent.  The 
minister  may  summarily  remove  tenants ;  4th  March  1826,  M'Callum.  He  has  no 
right  to  the  glebe  until  induction ;  26th  June  1836,  Lockcrby.  He  is  not  entitled 
to  fuel  or  moss  from  ground  unless  under  immemorial  usage ;  1769,  Duff;  Mor. 
6147;  1779,  Dymock;  M.  6149.  Nor  has  he  right  to  seaware  on  the  shore  ad- 
joining his  glebe  ;  1781,  Lord  Rcay,  M.  6151.  But  it  was  held  by  a  majority  of  the 
court  that  he  might  cut  trees  on  the  glebe  where  there  was  no  waste  in  so  doing ; 
16th  May  1799,  Logan.  Ministers  are  admitted  as  voters  under  the  Reform  Acts 
on  manse  and  glebe ;  and  dissenting  ministers,  where  their  manses,  etc.  are  abso- 
lutely secm-ed  to  them ;  Connel  on  Parishes,  166  ;  Ersk.  B.  2,  T.  10,  S.  69.  Sherif 
Keay's  Election  Cases. 

GOLD  AND  SILVER  MINES.— The  former  without  limitation,  the  latter 
where  three  halfpennies  of  silver  can  be  obtained  from  the  pound  of  lead,  belong  to 
the  crown  ;  1424,  c.  12.  The  Act  27  Charles  I.  declared  such  mines  to  belong  to 
the  heritor  on  paying  the  sovereign  the  tenth  penny  of  the  produce ;  but  the  act 
fell  under  the  General  Recissory  Act.     See  I^PKenzie's  Observations,  p.  8. 

GOODS  IN  COMMUNION  are  the  moveables  belonging  in  common  to  the 
married  pair.  If  there  be  no  child  of  the  marriage  on  its  dissolution,  there  is  a  two- 
fold division  between  the  survivor  and  the  representatives  of  the  deceased.  If  there 
are  children,  the  division  is  then  threefold.  The  share  of  the  surviving  wife  is 
called  jus  reiictce, — that  of  the  children  legitim.  The  share  to  the  husband's  repre- 
sentatives, the  dead's  part.  If  the  marriage  has  not  subsisted  for  a  year  and  dajy 
or  produced  a  living  child,  the  above  rule  of  division  does  not  apply,  and  matters  are 
restored  as  nearly  as  may  be  to  the  state  in  which  they  were  before  marriage,  imless 
otherwise  contracted ;  1  Eraser,  322.     See  Marriage. 
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GRACE,  ACT  OF— For  providing  aliment  to  civil  prisoners ;  1696,  c.  32 ; 
amended  by  6  Geo.  IV.  c.  62.     See  Act  of  Grace, 

GRAIN  GROWING  is  the  subject  of  theft;  1  Hume,  79.  MaUdouslj  burning 
thereof  is  a  capital  crime  ;  Ibid.  126, 131. 

GRANA  CRESCENTIA— Thiriage  of  all  grain  grown  on  the  astricted  lands. 
See  Multures. 

GRAND  JURY,  an  inquest,  who,  on  an  ex  parte  initial  inquiry,  finds  a  true  bill, 
or  ignores  the  charge.  The  number  must  not  be  less  thtm fifteen  nor  more  than 
twenty-three,  and  twelve  must  agree  in  returning  a  true  bill  or  not.  In  Scotland  it 
is  only  resorted  to  in  charges  for  high  treason.  In  all  other  crimes  the  Lford  Advo- 
cate, nis  deputes,  the  sheriffs,  and  procurators-fiscal,  supply  the  place  of  this  institu- 
tion. In  Scotland  this  institution  is  regulated  by  7  Anne,  c.  21 ;  19  €ko.  II.  c.  9; 
21  Geo.  II.  c.  19 ;  6  Geo.  IV.  c.  22,  s.  21.  This  jury  was  impanelled  on  the 
occasion  of  the  state  trials  in  1820  in  the  west  of  Scotland,  and  again  in  the  trial  of 
Lord  Ash  burton  for  forgery  before  the  court  of  the  High  Stewart  in  1848.  See  Ap- 
pendix to  Arklei/s  Criminal  Reports,     See  1  Hume,  636. 

GRANT  is  used  to  denote  original  dispositions  of  land,  and  gratuitous  deeds. 

GRASS,  as  a*  pertinent  of  the  land,  passes  to  a  purchaser  and  an  heir.  But  grass 
sown  with  the  previous  crop,  and  j-ielding  the  first  hay  crop  of  the  year  of  removal, 
belongs  to  the  executor  and  outgoing  tenant;  3d  Dec.  1826,  Keith  ;  19th  and  27th 
Nov.  1 832,  Lyall.  This,  even  to  the  effect  of  cutting  the  after  meath  or  second  growtli, 
though  as  no  longer  being  in  possession,  he  is  not  (at  least  it  has  been  so  decided  in 
Perthshire)  entitled  to  pasture  the  fields.  Tenants  of  grass  parks  let  from  year  to 
year,  do  not  require  warning  to  bar  tacit  relocation  and  warrant  a  removing  ;  9th 
March  1805,  M^Harg.  In  grass  farms  the  landlord's  hvpothec  extends  over  the  cattle 
of  others,  but  only  to  the  extent  of  their  grass-mail;  1780,  M*Kye,  Mor.  6214. 
Hunter  on  Landlord  and  Tenant,  680,  769. 

GRASSUM  is  the  gross  rent  paid  in  anticipation  of  posscsaion  for  a  series  of  years. 
With  singular  successors  this  transaction  is  valid  where  the  yearly  rent,  payable  over 
and  above*  the  grassuni,  is  not  elusory.  An  heir  of  entail  prohibited  from  diminishing 
the  rental,  may  take  a  grassuni,  provided  the  former  rent  be  continued.  But  if  the 
prohibition  be  against  letting  below  a  just  rent,  this  implies  a  prohibition  of  g^rassum, 
and  a  prohibition  to  alienate  has  the  same  efiect.  Hunter  on  Landlord  and  TenaMf 
83.     See  Tailzie. 

GRATUITOUS  DEED  is  distinguished  from  an  onerous  one,  and  is  good  unless 
granted  to  the  prejudice  of  creditors.  By  the  Act  1621,  c.  18,  all  alienations  in 
favour  of  conjunct  and  confident  persons,  after  contraction  of  debt,  are  null,  unless 
made  for  onerous  causes.  But  such  deeds  are  good  if  the  party  making  them  was 
solvent  at  the  time ;  and  under  any  circumstances  they  are  good  to  third  parties  ob- 
taining them  in  good  faith,  and  for  onerous  causes.  See  Conjunct  and  Confident, 
Where  an  estate  is  held  under  a  prohibition  to  alienate,  burden,  or  alter  the  order  of 
succession  thereto,  though  not  fortified  by  the  clauses  which  render  it  a  strict  entail, 
the  proprietor  cannot  prejudice  the  next  heir  by  gratuitous  deed.  A  simple  substi- 
tution of  an  heir  may  be  so  defeated,  unless  in  the  case  of  a  stranger  being  called 
who  would  not  otherwise  have  succeeded,  and  failing  him,  a  clause  of  return  brings 
the  estate  back  to  the  granter  or  his  heirs,  which  may  be  defeated  for  onerous 
causes,  but  not  gratuitously. 

GRAVE-YARD.  Parish  burying-grounds  are  set  apart  for  the  parishioners. 
Grave-stones  cannot  be  placed  therein  without  leave,  and  according  to  the  directions 
of  the  heritors,  who  are  the  proper  guardians  of  the  parochial  burying-grounds. 
See  Burying-Oround. 

GREAT  AVIZANDUM. —  Where  a  Lord  Ordinary  reports  a  cause  to  the 
Inr^er-House  for  decision. 

GREAT  SEAL,  provided  for  private  grants  by  the  24th  article  of  the  Treaty  of 
Union. 

GROUND-ANNUAL.  The  feu-duties  payable  to  the  Lords  of  Erection  who 
acquired  the  church  propertv  at  the  Reformation  were  so  called,  and  sums  paid 
from  ground,  either  in  burgh-holding  or  in  feu-holding,  where  subinfeudation  is  pro- 
hibited, are  so  named,  and  the  price  or  part  thereof  is  commuted  into  an  annual 
payment  made  real  over  the  property.     There  existed  some  doubt  in  former  times 
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as  to  the  proper  fbrm  of  securing  ground-annuals  in  burgage  property.  In  Perth, 
the  magistrates  feued  out  the  burgh  muir  to  be  held  both  burgage  and  feu  of  the 
magistrates  for  payment  of  a  feu  as  ground-annual.  This  double-holding  was  held 
anomalous  and  irregular ;  27th  May  1830,  Magistrates  of  Perth  v.  Stewart.  A 
personal  obligation  to  pay  ground-annual  does  not  transmit  to  the  purchaser  so  as 
to  liberate  the  original  obligant ;  17th  March  1853,  Millar  (House  of  Lords.)  See 
8th  March  1851,  Gardyne ;  reversed,  13th  May  1853 ;  11th  August  1854,  Aberdeen 
College  (H.  of  L.)     See  AnnualrerU, 

GROUNDS  AND  WARRANTS— terms  used  in  reductions.  The  grounds  of  a 
debt  may  be  called  for  at  any  time,  the  warrants  of  a  decree  cannot  be  demanded 
after  tiventu  years ;  Stair,  B.  4,  T.  20,  S.  21. 

GROWING  CORN  may  be  poinded,  but  the  diligence  is  not  completed  until  the 
com  is  cut  down  and  measured ;  1765,  Morton,  Mor.  6197.  But  it  is  not  a  proper 
diligence  when  the  crop  is  only  brairded  ;  5th  July  1833,  Elder.     See  Poinding. 

GUARANTEE.  The  name  generally  applied  to  mercantile  securities.  It  is 
most  frequently  constituted  by  letter,  but  may  be  made  verbally  if  homologated  bj 
acts.  A  recommendation  in  answer  to  inquiries  is  not  held  a  ^arantee,  unless  it 
contains  false  representations.  But  where  given  spontaneously,  it  may  amoimt  to  a 
guarantee,  if  it  refers  to  a  particular  transaction.  See  Cautionary. 
GUARDIANSHIP.     See  Curator.    Factor. 

GUNPOWDER.  It  has  been  adjudged  in  England,  that  at  common  law,  it  is 
m  nuisance  to  erect  powder-mills  or  keep  powder-magazines  near  a  town ;  R.  v. 
Williams,  Easter,  12  Will. ;  R.  v.  Taylor,  2  Str.  1167.  By  16  Car.  I.  c.  21,  per- 
mission is  given  to  make  and  sell  gunpowder.  The  statutes  are  consolidated  by  12 
Geo.  III.  c.  61,  which  is  treated  as  a  British  statute  by  Mr  Tait  and  Mr  Blair,  and 
notwithstanding  its  limited  phraseology  as  to  the  court  of  appeal,  it  appears  to  be 
so.  By  section  1st,  it  is  prohibited  to  manufacture  gunpowder  except  in  mills  exist- 
ing at  the  time  of  the  passing  of  the  act,  or  afterwards  licensed,  under  pain  of  for- 
feiture of  the  powder  and  a  penalty  of  2s.  for  each  pound  thereof.  Pestle  mills  are 
prohibited  under  the  same  penalties,  sec.  2.  No  more  than  40  pounds  to  be  made 
at  any  one  time,  under  penalty  of  forfeiture  of  the  surplus,  and  2s.  each  pound, 
sec.  3.  Nor  to  be  dried  at  one  time  more  than  40  hundred  weight,  under  the  like 
penalty,  sec.  6.  Nor  more  to  be  kept  in  any  mill  (except  in  magazines  fif^  yards 
at  least  from  the  miU)  than  what  is  necessary  for  the  immediate  work,  under  similar 
penalties,  sec.  7.  Makers  to  have  magazines  remote  from  the  mills  for  keeping  the 
powder,  on  pain  of  L.25  for  every  month  during  which  gunpowder  is  made  without 
such  magazue,  and  L.5  for  every  day  of  wilful  neglect  and  delay  in  removing  gun- 
powder, sec.  8.  No  charcoal  to  be  kept  within  twenty  yards  of  works,  under 
penalty  of  L.5  for  every  week  during  which  it  is  so  kept,  sec.  10.  No  dealer  at  any 
one  time  to  keep  more  than  200  pounds,  or  other  person  than  50  pounds  within 
London  and  Westminster,  or  three  miles  thereof,  or  within  any  city,  burgh,  or  mar- 
ket-town, or  one  mile  thereof,  ur  within  two  miles  of  the  residence  of  the  king,  or 
of  the  king's  powder  magazines,  or  half  a  mile  of  any  parish  church,  **  or  in  any 
other  part  of  Great  Britain"  except  in  mills  and  other  lawful  places.  Penalty  for- 
feiture of  the  excess  of  powder  with  the  barrels,  and  2s.  fur  every  pound  of  excess, 
sec.  11. 

JVote. — It  was  held  that  the  words  printed  above  in  italics  are  to  be  taken  as 
a  new  division  of  locality,  wherein  more  than  the  specified  quantity  may 
be  kept,  but  only  in  vaults  and  magazines,  allowed  by  the  act ;  but  which 
are  prohibited  within  limits  previously  specified ;  R.  v.  Matters,  1  B.  and 
Aid.  362. 
It  is  lawfrd  to  keep  three  hundred  weight  of  powder  for  the  use  of  any  mine  or 
colli^,  in  any  magazine  or  warehouse,  not  nenrer  than  200  yards,  and  not  within 
the  specified  limits  of  towns,  sec.  12.   The  justices  are  to  license  mills  and  magazines 
tiot  being  within  the  limits  foresaid^  and  aner  notice  given  in  the  parish  church,  see. 
13.  If  justices  refuse  to  grant  license,  there  is  an  appeal  to  the  King's  Bench,  sec.  14. 
Note. — There  is  no  provision  for  an  appeal  against  granting  the  license.    There 
is  no  clause  applicable  to  Scotland.     But,  under  the  circumstances,  perhaps 
the  appeal  might  be  sustained  by  the  Justiciary  as  answering  to  the  English 
Queen  8  Bench  or  supreme  criminal  court. 
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The  justices  may  fix  on  lands  beyond  the  limits  aforesaid  for  magazines,  not  ex* 
ceeding  one  acre,  and  fix  the  value  to  be  paid,  not  exceeding  thirty  years'  purchase, 
sec.  16.  No  person  shall  carry  at  one  time  more  than  twenty-five  barrels  by 
land,  or  two  hundred  barrels  by  water  (except  in  vessels  to  or  from  any  place 
beyond  seas,  or  going  coastwise)  and  the  barrels  shall  be  close  joined  and  hooped 
without  any  iron.  Each  barrel  shall  contain  no  more  than  100  pounds  ;  and  when 
by  land,  shall  be  entirely  closed  in  a  leathern  bag,  and  every  carriage  shall  have  a 
complete  covering ;  nor  in  vessels  that  hath  not  a  close  deck,  and  the  powder  shall 
be  covered  with  raw  hides  or  tarpaulins ;  and  all  gunpowder  carried  in  greater 
quantities,  or  in  other  manner,  may  be  seized  by  any  person,  and  to  whom  the 
powder  shall  be  forfeited,  sec.  18.  (See  R.  r.  Thomas  Smith,  5  M.  and  Sel.  133; 
Gunpowder  may  be  seized  again,  and  as  often  as  it  is  not  properly  secured,  in  terms 
of  the  statute ;  10th  March  1809 ;  Paterson,  Fac.  Coll.)  No  person  shall  l<Miid  or 
unload  other  powder  until  removal  of  stale,  condemned  or  returned  gunpowder^ 
under  pain  of  forfeiture,  sec.  19.  Combustibles  are  not  to  be  kept  on  shipboard 
(except  ships  for  importation,  exportation,  or  coastwise)  under  penalty  of  L.6,  sec 
20.  Unnecessary  delay  in  conveying,  loading,  or  unloading  powder,  is  punishable 
by  a  penalty  of  L.IO,  sec.  61.  The  provisions  of  the  act  do  not  extend  to  carriages 
or  vessels  not  carrying  more  than  one  hundred  weight,  sec.  22.  One  justice  may 
issue  a  sonrcli-warrant,  and  on  seizure,  complaint  to  be  heard  before  two  justices, 
sec.  23.  The  penalties  to  be  recovered  before  two  justices  on  oath  of  one  witness, 
one-half  to  the  crown,  the  other  to  the  informer,  to  be  levied  by  distress  and  sale ; 
and  failing  recovery  in  that  way,  offender  to  be  imprisoned  for  a  period  not  less 
than  three  nor  more  than  six  months,  sec.  26.  Prosecutions  to  be  commenced 
within  fourteen  days,  sec.  27.  The  64  Geo.  III.  c.  162,  repeals  so  much  of  the  2l8t 
section  of  the  foregoing  act  as  prevents  any  other  loading  in  vessels  or  carriages 
laden  with  gunpowder.  46  Geo.  III.  c.  121,  repeals  1  James  II.  c.  8,  prohibiting 
the  importation  of  gunpowder  ;  and  the  Act  6  Geo.  IV.  c.  106,  repeals  the  prohi- 
bition against  any  sole  grant  to  make  or  import  gunpowder.  See  also  3  and  4  WilL 
IV.  c.  19,  as  to  seizure  of  gunpowder  in  the  Thames.  Regulations  as  to  gunpowder 
are  to  be  found  in  every  special  Police  Act ;  and  by  the  General  Police  Act  for 
Scotland,  13  and  14  Vict.  c.  33,  s.  183,  it  is  provided  that  no  gunpowder  shall  be 
sold  in  towns  taking  the  benefit  of  the  act,  by  artificial  light,  penalty  L.I ;  nor 
more  than  ten  pounds  weight  kept  at  one  time  in  any  place — penalty,  L.I  for  first 
offence,  L.3  for  second,  and  L.6  for  subsequent  offences,  besides  forfeiture  of  the 
excess;  to  be  kept  in  a  place  by  itself  under  lock  and  key — penalty  L.l — except- 
ing gunpowder  necessary  for  military  purposes. 

GYPSIES.     See  Egyptians—Poor  Law, 

H 

HABE  ASICORPUS  ACT  in  England  is  the  31st  Charles  II.  c.  2,  amended  by  6« 
Geo.  III.  c.  1 00.  The  English  statute  had  its  origin  in  the  imprisonment  and  deUy 
in  bringing  to  trial  of  one  Francis  Jenks  in  the  year  1676.  The  similar  statute  in 
Scotland  is  1701,  c.  6  ;  1  Hume,  96.     See  Bail-— Wrongous  Imprisonment, 

HABIT  AND  REPUTE  constitutes  marriage  in  Scotland,  where  the  pair  are 
reputed  man  and  wife,  and  cohabit  as  such  ;  1603,  c.  77.  See  Marriage,  Being 
habit  and  repute  a  thief  forms  an  aggravation  of  theft,  and  nominally  renders  the 
offence  capital,  and  therefore  not  bailable.  Six  months  appear  the  shortest  term 
recognised  for  affixing  the  character  of  habit  and  repute  as  a  thief.  The  term  is 
suspended  whilst  a  party  is  in  prison ;  but  the  periods  prior  and  subsequent  to  im- 
prisonment may  be  connected.  It  is  not  allowed  as  an  aggravation  of  robbery  ;  26th 
Jan.  1862,  M'Leod,  Stewart^s  Cases,  311 ;  1  Hume,  92.     See  Holden  and  Reputed, 

HABITATION  was  a  Roman  servitude,  entitling  a  party  to  the  use  of  a  dwelling- 
house  ;  SUir,  B.  2,  S.  681. 

HACKNEY  COACHMEN  are  not  within  the  edict  NatUas  Ckmponei.  See  Stage 
Coaches. 

Hu£REDITAS  JACENS — the  term  applied  to  the  estate  of  a  deceased  person 
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not  taken  up  by  his  heir.  A  creditor  attaches  it  by  charing  the  heir  to  enter,  and 
on  his  renouncing,  obtaining  a  constitution  of  his  debt,  and  an  adjudication  of  the 
ancestor's  estate;  Ersk.  B.  2,  T.  12,  Ss.  12-47.     See  Charge — Adjudication. 

HALF-BLOOD  is  of  two  characters — children  of  the  same  father  but  of  different 
mothers,  called  consan^uinean — of  the  same  mother,  but  of  different  fathers,  uUrins, 
There  is  no  relationship  recognised  between  these  two,  but  the  halt-blood  succeeds 
collaterally  after  the  full  blood ;  Ersk.  B.  3,  T.   8,  S.  8.     See  Heir, 

HAMESUCKEN  is  an  assault  aggravated  by  premeditated  design  of  committing 
the  offence  in  the  dwelling-house  of  the  person  assaulted,  to  whi(£  he  had  fled  for 
safety,  or  to  which  the  assaulter  went  with  design  of  committing  the  offence.  An 
assault  committed  on  a  sudden  quarrel  within  the  house  is  not  of  the  description. 
As  defined  by  Skene,  it  '*  is  when  any  person  violently,  without  license,  and  contrair 
to  the  king's  peace,  enters  within  a  man's  house,  or  seeks  him  at  the  same,  or  assails 
his  house.  Wherever  the  assault  is  serious,  it  is  still  a  capital  offence,  and  there- 
fore NOT  bailable;  1  Hume,  214. 

HANDWRITING.     See  Comparatio  LiUrarum. 

■  HARBOURS  **  belong  to  the  state  or  kingdom  in  which  they  lie,  and  their  use 
to  all  the  subjects  or  members  of  that  kingdom,  and  to  those  strangers  to  whom  it 
allows  the  liberty  of  trade  ;''  Ersk.  B.  2,  T.  1,  S.  5.  The  most  important  harbours 
are  regulated  by  private  acts.  See  case  in  House  of  Lords,  March  1852,  Dou^alL 
The  general  act  called  '*  Harbours,  Docks,  and  Piers  Clauses  Act  1847  *'  is  10  and  11 
Vict.  c.  27. 

HARD  LABOUR,  regulated  in  England  by  14  and  15  Vict.  c.  100,  s.  29.  See 
PrtBons. 

HARES.     See  Oame, 

HASP  AND  STAPLE  is  the  form  of  entering  heirs  in  heritage  within  certain 
burghs,  performed  by  the  bailies  and  town-clerks,  who  prepare  and  record  an  instru« 
ment  of  cognition,  infeftment,  or  possession,  now  regulated  by  Act  10  and  11  Vict. 
c.  49  (1847). 

HAT-MONET,  a  small  allowance  as  primage  to  a  shipmaster,  regulated  by  usage. 
Bell's  Prine,  s.  420. 

HAVER,  a  person  having  or  holding  writings  which  are  called  to  be  exhibited  or 
produced  in  evidence.     See  Diligence. 

HAWKERS  AND  PEDLARS.  **  The  trade  carried  on  by  persons  keeping  fixed 
establishments  is,  generally  speaking,  much  more  beneficial  to  the  state  than  that  of 
itinerant  hawkers  and  pedlars.  The  character  of  the  local  trader  is  better  known, 
and  therefore  there  is  greater  security  for  the  respectability  of  his  dealings.  He 
contributes  also,  by  the  number  of  persons  he  employs,  and  the  taxes  he  pays,  much 
more  than  the  itinerant  trader,  to  promote  the  wealth  and  increase  the  prosperity  of 
the  country.  Hence  has  arisen  the  expediency  of  framing  laws,  which  may  operate 
as  a  restraint  upon  itinerant  traders,  may  diminish  their  number,  and,  while  they 
prevent  any  illegal  practices,  may,  by  obliging  such  persons  to  take  out  licenses,  and 
to  submit  to  certain  other  regulations,  be  productive  of  revenue  and  profit."  (See 
Chitty's  Commercial  Law,  163.) 

The  English  Hawkers'  Act  is  the  60th  Geo.  III.  c.  41,  amended  by  62  Geo.  III.  c. 
108 ;  6  Geo.  IV.  c.  80.  The  duties  in  England  are  placed  imdcr  the  Commissioners 
of  Stamps  by  the  Act  1  and  2  Will.  IV.  c.  22,  ss.  75,  76 ;  and  in  Scotland  by  5  and 
6  Will.  IV.  c.  20,  ss.  22,  23. 

The  Scotch  statute  regulating  hawkers'  licenses  is  55  Geo.  111.  c.  71,  of  which 
the  following  is  a  summary : — 

1.  Hawkers  must  take  out  an  annual  license  (on  1st  August)  from  the  commis- 
sioners appointed  to  grant  hawkers'  licenses  (the  Lord  Provost  of  Edinburgh,  and  the 
Sheriff  of  Edinburgh  and  his  substitute,  and  the  Sheriffs  of  Haddington  and  Linlith- 
gow), under  the  penalty  of  L.25  ;  sec.  6.  The  sum  paid  is  L.4  for  every  person 
and  for  every  beast.  The  license  must  be  applied  for  on  certificates  of  character 
and  fitness  by  the  minister  and  two  householders  of  the  parish  of  the  applicant's 
residence. 

2.  Any  person  may  sell  goods  at  legal  public  fairs  or  markets,  and  may  rend 
*•  fish,  fruit,  or  victuals,"  or  "  printed  papers,  licensed  by  authority,"  within  twenty 
miles  firom  Ids  or  her  usual  residence.    Any  manufacturer  or  worker  may  personally^ 
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or  by  his  or  her  **  children,  apprentices,  or  known  agents  or  senrants,  usaally  resid- 
ing" with  him  or  her,  sell  his  or  her  own  works  "  in  anj  mart,  market,  or  dur,  and 
in  any  city  and  market-town;"  sees.  15  and  16. 

3.  After  obtaining  his  license,  he  must  have  printed  or  marked  **  in  large  legible 
Roman  capitals,  upon  the  most  conspicuous  part  of  every  pack,  cart,"  etc.  in  which 
he  carries  his  wares,  and  of  the  ''  room  or  shop"  where  he  trades,  and  on  every 
handbill  or  notice  he  issues,  the  words  '*  Licensed  IIawkee,"  together  ¥rith  the 
number,  "  name,  or  other  mark  or  marks"  on  his  license,  under  penalty  of  L.IO  for 
each  offence  ;  sec.  7.  Any  unlicensed  person  having  words  to  such  effect  in  the 
above  situations,  forfeits  L.IO  for  each  offence ;  sec.  8. 

4.  Any  licensed  hawker  trading  otherwise  than  permitted  by  his  license,  forfeits 
L.IO  for  every  offence ;  sec.  10. 

5.  He  must  also,  on  demand  of  any  person  authorized  to  that  effect  by  the 
licensing  commissioners,  and  showing  him  that  authority,  or  of  any  sheriff,  justice  of 
peace,  provost,  constable,  or  other  officer  of  the  peace  in  the  place  where  be  trades, 
or  of  any  officer  of  excise  or  customs,  or  of  any  person  to  whom  he  offers  goods  for 
sale,  show  his  license,  under  penalty  of  L.IO ;  and  in  case  of  non-payment,  he  is  to 
be  committed  as  a  vagrant ;  sec.  10. 

6.  The  hiring  or  lending  out  of  one's  own  license,  or  the  trading  with  the  license 
of  another  person,  or  with  a  license  not  in  one's  own  name,  infers  a  penalty  of 
L.25  ;  sec.  27. 

7.  A  hawker  having  no  license,  or  refusing  to  show  it,  may  be  detained  by  any 
person  till  an  officer  can  be  got  to  carry  him  before  a  magistrate ;  and  any  constable 
or  peace  officer  neglecting  or  refusing  to  aid  in  executing  the  act,  foifeits  L.IO; 
sees.  13  and  14. 

8.  Penalties  must  be  piursued  for  within  three  calendar  months  after  the  &ct ; 
sec.  27. 

9.  A  justice  of  peac<^  may  grant  warrant  for  apprehending  and  bringing  before 
him  any  alleged  offender,  and  may  commit  him  to  gaol  till  the  hearing  of  the  charge, 
unless  he  find  two  sufficient  securities  for  the  amount  of  bail  fixed  by  the  judge,  to 
appear  and  answer  to  the  charge;  sec.  18. 

10.  Pecuniary  penalties  to  the  amount  of  L.25  may  be  awarded  by  a  single 
justice  of  peace,  on  proof  by  confession,  or  by  the  oath  of  one  witness — one  half  to 
the  king,  and  the  other  to  the  informer  prosecuting  ;  sec.  18. 

11.  Failing  payment,  the  magistrate  is  to  grunt  warrant  of  poinding  and  sale  for 
the  sum  awarded,  and  expenses,  and  is  to  commit  the  offender  to  gaol  till  these  be 
levied  or  paid.  But  no  detention  in  a  gaol  or  house  of  correction  under  this  act  is 
to  exceed  three  calendar  months  ;  sees.  18  and  20. 

12.  Appeal  from  the  sentence  of  one  justice  to  the  next  general  sessions  is  com- 
petent, on  the  party  becoming  bound,  with  two  sufficient  siureties  (approved  of  by 
the  justice)  in  amount  of  the  penalty,  and  such  sum  as  the  justice  thinks  will  cover 
the  future  probable  expense,  to  pay  the  same,  sliould  the  sentence  be  affirmed.  The 
general  sessions  are  to  examine  witnesses  on  oath,  and  determine  the  matter  them- 
selves, or  report  the  facts  of  the  case  to  the  Court  of  Exchequer  for  their  judg- 
ment; sec.  21. 

13.  Every  judge  awarding  a  penalty  under  this  act  is  to  levy  the  king's  half 
thereof,  and  pay  it  to  the  collector  of  cess ;  and  is  to  send  an  account  of  the  amount 
of  the  penalty  to  the  clerk  of  the  licensing  commissioners  within  one  month  after 
date  of  the  conviction.  Neglect  to  pay  in  money  to  the  collector  is  punishable  with 
a  penalty  to  the  like  amount.  Wilful  omission  to  pay  is  further  punishable  with 
loss  of  office,  and  incapacity  to  serve  the  sovereign.  Omission  to  transmit  an 
account  of  any  penalty,  mfers  a  penalty  of  twice  the  amount  of  that  sum  of  which 
the  account  has  not  been  sent ;  sees.  24,  25. 

14.  Prosecutions  against  persons  for  doing  anything  under  this  act  must  be  raised 
within  three  calendar  months  after  the  fact.  And  a  party  so  prosecuted  in  the 
Court  of  Session,  and  prevailing,  is  by  the  act  entitled  to  treble  costs.  (Bui  aU 
such  accumulated  costs  have  since  been  abolished  by  the  Act  5  and  6  Vict,  e,  97> 
«.  2.) 

Where  justices,  with  the  view  of  leniency,  had  not  imposed  the  penalty,  but  pro- 
nounced the  following  judgment : — ^^  Ordains  the  defender  to  find  sufficient  security 


HAW— HAY  481 

to  appear  for  judgment  when  called  for  ;  and  failing  of  which,  to  be  imprisoned  as 
the  Act  directs,  or  pay  the  penalty  specified  in  the  Act," — the  Court  of  Session  sus- 
tained their  jurisdiction  to  interfere.  Lord  Justice-Clerk  (Boyle)  obsenred :  '*  While 
the  statute  imposes  severe  penalties,  it  proceeds  with  the  greatest  deamcss  as  to 
the  means  of  carrying  it  into  execution;"  24  th  February  1835,  Campbell^ 

Note  of  English  Decmons, 

1.  Only  one  horse  license  is  necessary  for  a  hawker  travelling  together  with  several 
beasts ;  R.  v.  Robotham,  3  Burr.  1472. 

2.  A  single  act  of  selling  held  not  sufficient  to  constitute  the  person  a  hawker ; 
R.  V.  BucUe,  4  East,  346. 

3.  A  licensed  auctioneer  going  from  town  to  town,  and  selling  by  auction,  requirte 
a  hawker's  license  ;  R.  v.  Turner,  4  B.  and  Aid.  510. 

4.  So  with  a  person  taking  rooms  in  different  towns,  and  selling  books  sent  from 
town  to  town.  '<  I  am  clearly  of  opinion  that  the  defendant  was  a  trading  person, 
travelling  from  town  to  town,  within  the  meaning  of  the  Act  of  Parliament.  The 
argument  urged  on  his  part,  arising  from  the  extent  of  his  dealings,  would  go  to 
show  that  where  the  inconvenience  to  the  resident  tradesmen  is  the  greatest,  no 
offence  would  be  committed.'*  Per  Chief-Justice  Abbot,  in  Dean  v.  King,  4  B.  and 
Aid.  517. 

5.  So,  too,  where  a  person  travels  with  goods  from  town  to  town,  and  employs  an 
auctioneer  in  each  town  to  sell  for  him  ;  Attorney-General  v.  Tongue,  12  Price,  51. 
It  is  not  necessary  that  the  person  accompanies  the  goods  from  place  to  place ; 
Attorney-General  v.  Woolhouse,  1  Y.  and  I.  463. 

6.  But  a  license  is  not  necessarv  where  a  person  gets  orders  on  samples,  and 
afterwards  brought  the  goods  from  his  place  of  business,  as  the  act  applies  onlj  to 
those  who  carried  about  goods  to  be  sold  and  delivered  immediately ;  R.  v.  Knighty 
10  B.  and  C.  734. 

7.  The  exception  in  favour  of  markets  and  fairs  only  allows  the  persons  to  sell  in 
the  public  market-place,  and  not  in  any  other  part  of  the  town  ;  H.  v.  Redfeame, 
4  T.  R.  273. 

8.  Scotch  manufactures  may  be  sold  in  England  by  wholesale  without  a  license  ; 
Maxwell,  3  Burr.  1314. 

9.  Yeast  or  barm  held  to  be  victuals  within  the  exception.  *<  I  think  that  the 
word  victU€U8  in  the  act  comprises  everything  which  constitutes  an  ingredient  in  the 
food  of  man  ;  and  all  articles  which,  mixed  with  others,  constitute  food.  Yeast  or 
barm  may  not  perhaps  be  necessarily  used  in  the  making  of  bread,  but  it  generally 
is  used ;  and  I  am  therefore  of  opinion  that  it  is  witbin  the  exempting  clause ;"  Per 
Lord  Tenterden,  in  R.  v.  Hodgkinson,  10  B.  and  C.  74. 

10.  A  person  buying  books  in  sheets,  and  binding  them,  and  selling  them 
throughout  the  country,  is  not  exempted,  as  the  maker  of  the  goods ;  Moore,  2 
Chit.  Rep.  213. 

11.  The  exemption  includes  manufactured  goods  sold  by  the  servants  and  agents 
of  the  manufacturer;  R.  v.  Lancaster,  1  L.  M.  342;  R.  v,  Farrady,  1  B.  and  A. 
275. 

12.  The  exemption  only  applies  to  the  places  mentioned,  and  not  generally  to 
the  country ;  R.  v.  Websdell,  2  B.  and  C.  136. 

13.  The  exemption  applies  only  to  agents,  servants,  and  others,  residing  as  part 
of  the  family  in  the  same  house  as  the  maker  of  the  goods ;  R.  v.  Mainwanng,  10 
B.  and  C.  66. 

14.  A  licensed  hawker  may  sell  by  retail  in  a  hired  room,  but  not  by  auction ; 
Allen  9.  Sparkhall,  1  B.  and  Aid.  100. 

15.  A  person  selling  tea  as  a  hawker  is  liable  in  the  penalty  for  want  of  license^ 
though  he  be  liable  to  another  penalty  for  selling  tea  in  an  unentered  placci  under 
the  Act  12  Geo.  IIL  c.  46,  s.  6 ;  R.  r.  M*Gill,  2  B.  and  0.  142. 

16.  A  hawker  may  give  his  license,  to  be  used  by  his  servant,  to  sell  goods  on 
his  account ;  Hodgson,  2  Camp.  290. 

HAY— See  Grasi. 

2  H 
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1IEA.D  BURGH,  of  each  county  where  proclamations  are  made  ;  Ersk.  B.  1, 
T.  4,  S.  6. 

HEAD  COURTS  of  freeholders  were  anciently  three  in  number,  thereafter  re- 
duced to  the  Michaelmas  Head  Court,  and  now  altogether  in  non^bservance  as 
such.  But  the  county  meetings  are  still  held  halt-yearly  on  30th  April,  or  first 
lawful  day  thereafter,  and  on  Michaelmas-day  (29th  September),  if  a  Tu^ay,  or 
on  the  first  Tuesday  thereafter.     See  Commissioners  of  Supply. 

HEALTH,  PUBLIC  ;  Act  11  and  12  Vict.  c.  63.     See  Nuisance. 

HEARING  IN  PRESENCE  is  a  debate  in  important  causes  in  the  Court  of 
Session,  specially  ordered  to  be  heard  before  the  Inner- House  of  one  of  the  Divi- 
sions or  before  the  whole  court.  By  the  Act  13  and  14  Vict.  c.  36,  s.  36,  where 
the  judges  of  either  Division  are  equally  divided,  they  are  required  to  call  in  three 
of  the  judges  of  the  other  Division,  and  the  cause  is  to  be  then  of  new  heard  and 
judged  by  the  seven  ;  thus  guarding  against  a  recurrence  of  an  equality  of  opinions. 

HEARSAY  EVIDENCE.     See  Proof. 

HEATHBURNING    See  Game. 

HEIR  is  a  flexible  term,  to  be  ascertained  and  fixed  by  the  particular  circum- 
stances in  which  each  nomination  is  made.  Hetr-at-law  succeeds  by  right  of  law  ; 
but  males  exclude  females  in  heritage,  and  the  eldest  male  those  younger  ;  and  bj 
the  right  of  representation  the  heir  of  the  eldest  excludes  his  uncles  and  aunts. 
The  heir  taking  the  heritage  leaves  the  moveables  to  the  others  of  equal  degree 
of  kin  ;  but  he  may  collate  the  heritage  with  the  moveables,  thereby  throwing 
both  into  a  common  fund ;  13th  Jan.  1852,  Mitchell.  There  is  no  right  of  repre- 
sentation in  moveable  succession  in  the  law  of  Scotland  Attempts  have  been  made 
to  introduce  a  legislative  change  in  the  law  in  this  respect,  but  which  have  not  yet 
been  successful.  Females  of  the  same  degree  of  relationship  succeed  equally  as 
heirs-portiofiers.  Heritage  goes  first  to  descendants,  next  to  collaterals,  and  there- 
after to  ascendants.  The  full  blood  excludes  the  half  blood.  Heirs  of  line  succeed 
by  destination  in  certain  lines  of  propinquity.  Heir  in  general  succeeds  generally 
to  all  heritage.  Heir  in  special  to  some  particular  subject.  Heritage  descends, 
but  conquest  ascends.  The  Jieir  of  destination  or  of  provision  is  he  who  takes  the 
property  under  the  destination  and  provision  of  a  certain  deed.  See  Destination — 
Conquest — Conjunct  Rights — Discussion — Executor, 

ilEIR  AND  EXECUTOR.  The  executor  at  common  law  had  right  to  rents 
and  interests  of  heritable  bonds  due  at  the  death  of  the  ancestor,  and  the  heir  to 
those  becoming  due  thereafter.  To  fix  this  division,  the  terms  of  Whitsunday 
(15th  May)  and  Martinmas  (11th  November),  were  taken  as  the  rule,  whatever 
were  the  terms  by  the  deed.  If  the  ancestor  survived  Whitsunday,  the  executor 
had  right  to  one-half  of  the  year's  rent  or  payment ;  and  if  he  survived  Martin- 
mas, he  had  right  to  the  whole.  Where  the  lands  were  in  the  ancestor's  own  pos- 
session, whatever  was  sown  by  the  ancestor  the  executor  was  entitled  to  reap,  what- 
ever was  the  time  of  the  death  ;  and  if  the  ancestor  had  prepared  the  ground,  but 
not  sown  it,  the  executor  had  a  good  claim  for  the  cost  of  labour.  The  heirs  and 
executors  of  tenants  and  of  liferenters,  had  their  claims  similarly  adjusted  ;  but  the 
executor  of  the  tenant  had  to  pay  a  proportion  of  rent  applicable  to  the  period  of 
the  crop  which  he  reaped  ;  Ersk.  B.  2,  T.  9,  S.  64 ;  Hunter^s  Landlord  and  Tenant^ 
347.  The  division  is  now  regulated  by  the  day  of  the  ancestor's  death,  under  the 
Apportionment  Act  4  and  5  Will.  IV.  c.  22,  which,  after  being  disregarded  for 
several  years,  was  found  to  apply  to  Scotland;  7th  March  1844,  Fordyce ;  affirmed 
in  the  House  of  Lords,  23d  Feb.  1847.  The  following  is  the  leading  clause  of  this 
rather  obscurely  worded  statute : — 

"  That  from  and  after  the  passing  of  this  act,  all  rents-service  reserved 
on  any  lease  by  a  tenant  in  fee,  or  for  any  life-interest,  or  by  any  lease 
granted  under  any  power  (and  which  leases  shall  have  been  granted  after 
the  passing  of  this  act),  and  all  rents-charge,  and  other  rents,  annuities, 
pensions,  dividends,  moduses,  compositions,  and  all  other  payments  of 
every  description,  in  the  United  kingdom  of  Crreat  Britain  and  Ireland^  made 
payable  or  coming  due  at  fixed  periods,  under  any  instrument  that  shall  be 
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executed  after  the  passing  of  this  acty  or  (being  a  will  or  testamentarj  instni- 
ment)  that  shall  come  into  operation  afler  die  passing  of  this  act,  shall  be 
apportioned  so  and  in  such  manner  that,  on  the  death  of  anj  person  in- 
terested in  any  such  rents,  etc.,  or  other  payments  as  aforesaid,  or  in  the 
estate,  fund,  ofBce,  or  benefice,  from  or  in  respect  of  which  the  same  shall 
be  issuing  or  derived,  or  on  the  determination  by  any  other  means  what- 
soever of  the  interest  of  any  such  person,  he  or  she,  and  his  or  her  ezecatorsi 
administrators,  or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents, 
etc.,  and  other  payments,  according  to  the  time  which  shall  have  elapsed  from 
th(r  commencement  or  last  period  of  payment  thereof  respectively  (as  the  ease  may 
be),  including  the  day  of  the  death  of  such  person,  or  of  the  determination  of  his 
or  her  interest,  all  just  allowances  and  deductions  in  respect  of  charges  on 
such  rents,  etc.,  and  other  payments  being  made ;  and  that  every  such 
person,  his  or  her  executors,  administrators  and  assigns,  shall  have  such 
and  the  same  remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  of  the  said  rents,  etc.,  and  other  payments,  when  the  entire  portion, 
of  which  such  apportioned  parts  shall  form   part,  shall  become  due  and 
payable,  and  not  before,  as  he,  she,  or  they  would  have  had  for  recovering 
and  obtaining  such  entire  rents,  etc.,  and  other  payments,  if  entitled  thereto, 
but  so  that  persons  liable  to  pay  rents,  reserved  by  any  lease  or  demise, 
and  the  lands,  tenements,  and  hereditaments  comprised  therein,  shall  not 
be  resorted  to  for  such  apportioned  parts  specifically  as  aforesaid,  but  the 
entire  rents,  of  which  such  portion  shall  form  a  part,  shall  be  received  and 
recovered  by  the  person  or  persons  who,  if  this  act  had  not  passed,  would 
have  been  entitled  to  such  entire  rents  ;  and  such  portions  shsdl  be  recover- 
able from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  act,  in  any  action  or  suit  at  law  or  in  equity." 

Note, — Lords  Moncreiff  and  Cuninghame  were  decidedly  of  opinion,  in  the  case 
of  Fordyce  (supra),  that  the  statute  did  not  extend  to  Scotland.    Lord 
Jeffrey  observea:  ^Though  Lord  Advocate  at  the  time,  I  had  not  the  least 
idea  that  any  statute  had  been  introduced  making  alteration  on  the  law  of 
Scotland."    Lord   Cuninghame  Justly  observed,  that  the  words  *<ln  the 
United  kingdom  of  Great  Britain  and  Ireland^*'  on  which  the  statute  was 
mainly  held  to  extend  to  Scotland,  applied  only  to  '*  rents  in  every  part  of  the 
United  kingdom  declared  subject  to  apportionment,  which  fell  due  by  obli- 
gants  here  to  parties  in  England,  under  deeds  subject  to  apportionment  by 
the  law  of  that  part  of  the  kingdom."    The  Act  has  been  since  applied  ; 
18th  JuTy  1849,  Blackie ;  same  date,  Campbell.    The  Apportionment  Act 
4  and  5  Will.  IV.  c.  22,  does  not  apply  to  rents  payable  by  tenants  from 
year  to  year,  which  have  not  been  reserved  by  an  instrument  in  uniting. 
In  re  Markly,  4  Mylne,  and  C.  484 ;  addenda  to  Harrison's  Diaest,  p.  7302. 
Neither  does  the  act  apply  to  lands  held  in  fee  simple,  but  on^  to  entailed 
estates  or  liferent  rights  determinable  by  death ;  Brown  v.  Amyott,  3  Wares' 
Chancery  Cojtes,  p.  173  ;  Beer  v.  Beer,  12  C.  B.  60. 
HEIRSHIP  MOVEABLES  are  the  best  of  ceilain  of  the  moveables  of  the 
ancestor,  which  the  heir,  who,  as  such,  has  no  share  in  the  executry,  receives,  so  that 
he  may  not  have  a  house  and  lands  wholly  displenished.     He  has  therefore  the  best 
horse,  cow,  ox,  farming  utensils,  and  of  each  piece  of  furniture,  but  not  of  fungibles, 
such  as  com.     If  the  articles  are  reckoned  by  pairs,  dozens,  or  yokes,  he  has  the  best 
pair,  dozen,  or  yoke.     The  family  seal  of  arms  goes  to  the  heir,  and  the  appendages 
m  the  family  church  seat.     It  is  only  the  heir  of  law  or  line,  and  not  by  destination, 
who  has  this  right,  and  the  eldest  of  heirs-portioners.    No  title  is  necessary  to  be 
made  up,  but  the  moveables  vest  by  possession ;  and  if  possession  be  not  taken,  they 
fall  not  to  the  heir's  executors,  but  to  the  heir  of  the  first  deceased ;  Ersk.  B.  3,  T. 
8,  S.  13.    An  amusing  list  of  heirship  moveables  is  given  in  Hope's  Minor  PracHek^ 
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(1734.)    As  it  appears  in  no  other  book,  and  is  important  as  showing  the  nature 
and  kind  of  the  claim  of  the  heir  upon  the  moveables,  it  is  here  given  at  length : — 

"  Inventory  of  the  Moveable  ffeirshtp  belonging  to  the  Heir  of  a  Prelate,  Baron,  or 

Burgess, 

"  Oold  JVork. — A  chain  of  gold ;  a  pair  of  bracelets  of  gold ;  the  best  gold  ring, 
or  seal  ring ;  the  best  piece  of  gold,  commonly  called  a  purse-penny ;  and  so  forth , 
the  best  of  all  sort  of  goldsmith  work. 

•«  Silver  Work. — A  watch ;  a  silver  cup ;  the  best  silver  piece  or  goblet ;  a  silver 
muist-ball ;  a  dozen  of  silver  spoons,  if  there  be  so  many,  otherwise,  if  fewer,  but 
one ;  a  silver  salt ;  a  silver  bason  ;  a  silver  stoup ;  a  silver  whistle ;  the  best  brandy 
tass  or  dish  ;  a  silver  picktooth ;  and  so,  the  best  of  silver  work. 

"  Copper  and  Brass  Work. — The  best  copper  kettle  for  brewing ;  an  hanging 
candlestick,  with  flowers,  commonly  hung  in  the  midst  of  the  hall ;  the  best  standing 
candlestick  of  brass  or  pewter  ;  the  best  mortar  and  pestle  ;  a  meikle  brass  pan ; 
a  pair  of  the  best  candle-snuffers  ;  a  brass  guarden  for  table  dishes  ;  a  brass  scummer ; 
a  brass  laddie  ;  a  cleek  or  plate  of  brass ;  the  best  drapping-pan,  whether  brass  or 
iron ;  the  best  three  pots  of  the  mould  following,  viz.  a  great  beef  pot,  a  broth  pot, 
a  less  posset  pot ;  a  brass  choffer ;  a  brass  laver  ;  a  frying-pan,  or  choffing-dish  ;  a 
drainer  ;  a  bed-pan  ;  the  best  lanthom. 

"  Vessels. — A  dozen  of  pewter  plates,  if  they  be  of  one  mould  ;  otherwise,  only  the 
three  following,  viz.  a  great  charger  plate,  a  broth  plate,  an  half-mess  plate  ;  a 
dozen  of  the  best  pewter  tnmchers  ;  if  fewer,  one ;  a  porringer  dish,  having  commonly 
two  lugs  ;  a  pewter  pot,  with  the  cover ;  a  pewter  mustard-dish ;  a  quart  stoup ;  a 
pint  stoup ;  a  chopin  stoup ;  a  mutchkin  stoup ;  a  gill  stoup  ;  a  pewter  flagon  ;  a 
salt ;  a  pewter  laver  ;  a  pewter  bason. 

**  Iron  Work. ^-The  best  iron  chimney,  with  the  raxes,  gallows,  standard,  crook, 
and  back ;  a  spit,  and  a  jack  for  turning  thereof;  a  standard  for  the  drapping  plate; 
a  brander  ;  a  pair  of  bowls ;  a  pair  of  tongs ;  an  ax  ;  a  hammer ;  a  smoothing-iron  ; 
an  iron  for  roasting  eggs  ;  a  paur  of  pot-dips ;  a  flesh  hook ;  a  poring-iron  ;  a  buUet 
for  breaking  of  coals  ;  a  mustard  bullet. 

**  Timber  Work. — The  best  large  table,  of  whatsomever  timber  ;  the  best  meal- 
ambry  ;  the  best  press ;  the  best  longsaddle-bed ;  the  best  stand-bed  of  timber ;  the 
best  armed-chair  ;  the  best  stool ;  the  best  chest  or  coffer ;  the  best  lesser  table  ;  a 

Slass  case  for  drinking-glasses ;  a  bairn's  board,  with  the  fiums  thereto  belonging ;  a 
raw-bed  ;  a  wand  bed  ;  a  cloak-pin ;  a  dressing-board ;  a  craddle ;  a  furnished  bed, 
riz.  the  best  feather  or  down  bed,  a  bolster  and  palizes,  two  cods,  with  the  wears 
thereof,  a  bed-sheet,  a  pair  of  the  best  sheets,  a  pair  of  spraingled  bed-plaids,  the 
best  sewed  covering,  a  mat,  a  pair  of  the  best  curtains,  with  the  pand  thereof,  a 
dozen  of  the  best  cusheons,  and  failing  that  number,  one,  a  canopy,  a  green  board- 
cloth,  or  the  best  table-cloth  of  cloth. 

Linen  Cloaths. — A  board-cloth  of  domick,  damask,  or  linen ;  a  d6zen  of  the  best 
servits  or  napkins ;  the  best  dressing-doth ;  the  best  water-cloth  or  mouth-cloth  ; 
the  best  shirt ;  the  best  ruff-band  or  cravat ;  the  best  napkin  or  handkerchief  laced ; 
the  best  night-cap,  with  the  mutch  thereof. 

<*  Cloaihing. — The  best  suit  of  cloaths  ;  the  best  pair  of  stockings  ;  the  best  pair 
of  silk  garters ;  the  best  pair  of  gloves  ;  the  best  hat,  with  the  best  hat-band ;  the 
best  purse  ;  a  riding-coat ;  the  best  cloak ;  a  nightgown ;  a  pair  of  shoes. 

**  Armour. — The  best  belt  and  hingers ;  the  best  pair  of  plait  gloves ;  a  two- 
handed  sword  ;  the  best  rapier  or  short  sword  ;  the  best  gun  or  fusil ;  a.steel  bonnet 
or  head-piece ;  a  corslet,  with  the  tasles  ;  a  craig-piece  ;  a  gauntlet  glove ;  a  band ; 
a  pick ;  a  halbert  or  psjlisan ;  a  carrabine ;  a  riding  saddle  ;  a  pair  of  boots  and 
spurs ;  a  pair  of  pistols. 

*<  Miscellanea. — The  great  house  Bible ;  a  psalm-book ;  the  Acts  of  Parliament ; 
the  house  dock ;  the  best  ]ookin/;-glas8 ;  the  tables,  table-men,  and  dambroad ;  a 
rubber ;  a  bisom ;  a  wine  glass ;  a  spunge ;  a  lint  wheel ;  an  wool  wheel ;  a  bc^f- 
stand  ;  a  meal-ark  ;  a  lead  cistern  for  holding  water ;  a  posset-can,  with  the  cover 
thereof;  a  girdle;  a  baking-board  ;  a  spurtle;  »pair  of  cards;  a  pair  of  the  best 
ballances,  with  the  best  baulk  and  great  weights,  viz.  a  stone,  half-tone,  quarter- 
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stone,  and  pound ;  a  pair  of  small  weights,  with  the  brass  weights,  viz.  the  pound, 
half-pound,  quarter,  ounces,  and  drap ;  the  best  horse,  saddled  and  bridled,  with  the 
haill  furniture  ;  the  best  plough,  with  the  haill  plough  graith  ;  a  sled,  with  the  haill 
graith  belonging  thereto  ;  a  crouk-saddle,  with  a  pair  of  creels  and  gohanis  ;  an  iron 
harrow,  with  the  haill  graith  thereof ;  a  pair  of  sods,  with  the  haill  graith  thereof; 
a  flaughter-spade ;  a  foot-spade ;  a  stool ;  a  greap ;  a  muck-hook ;  a  barrow  ;  a 
paddle ;  a  flail ;  a  rake  ;  a  fork  ;  an  oat  riddle  ;  a  bear  riddle  ;  a  weight  riddle ;  a 
sieve ;  a  small  meal  sieve ;  a  tramping  tub ;  a  laddling ;  a  kirn  and  kirn-staff;  a  fir- 
lot  ;  a  peck  and  half-peck  ;  a  pair  of  fetters,  with  the  lock  thereof;  a  hanging  lock ; 
an  ax ;  an  eich ;  a  hammer  ;  a  wimble ;  a  chizel  ;  a  mell ;  a  gudgeon ;  a  saw ;  a 
rule  ;  a  pair  of  cams  ;  a  trough ;  a  peel ;  a  coalrake  ;  a  mattock ;  likewise  the 
brewing  vessels,  such  as  fats,  tubs,  bowies,  stands,  barrels,  etc.,  which  will  belong  to 
the  heir. 

**  The  heir  of  line  has  right  to  the  said  heirship  moveables,  and  excludes  all  other 
heirs.     Heirship  moveables  in  general  are  the  best  of  each  kind  of  moveables" 

HEIRS-PORTIONERS.  Females  of  the  same  degree  succeed  equally ;  and  the 
heir  of  any  one  of  those  predeceasing,  represents  his  or  her  mother  or  grandmother,  as 
the  case  may  be.  The  eldest  heiress  has  right  to  the  mansion-house  without  giving 
compensation,  and  to  subjects,  indivisible,  on  giving  compensation  to  the  other  heirs, 
and  to  the  superiority  of  a  blanch  holding  without  giving  compensation  for  casuali- 
ties ;  30th  Nov.  1843,  M'Neight;  Ersk.  B.  3,  T.  8,  S.  13.     See  Ueir. 

HER  ALD— an  officer  of  the  Lord  Lyon ;  Ersk.  B.  1,  T.  4,  S.  32. 

HERDING— -See  PktfUing-^Trespass. 

HERESY— See  At/ieism— Blasphemy. 

HERIOT  (in  England),  or  HEREZELD  (in  Scotland),  was  the  best  horse,  cow, 
or  ox  belonging  to  the  tenant,  and  due  to  the  landlord  at  his  death,  now  unknown 
in  practice ;  Ersk.  B.  2,  'J\  6,  S.  10. 

HERITABLE  AND  MOVEABLE.  All  rights  in,  or  connected  with,  land  are 
heritable,  and  whatever  becomes  annexed  to  land  becomes  heritable  :  so  also  is  the 
growth  of  the  soil  until  separated.  Articles  become  heritable  by  destination,  as 
materials  for  building :  so  also  debts  secured  on  land  (except  by  tutors  and  factors^, 
but  arrears  of  rents  and  interests  are  moveable.  Rights,  though  moveable  in  their 
nature,  having  a  tract  of  time,  are  heritable.  A  personal  bond  secluding  executors 
is  heritable  :  as  also  money  directed  to  be  laid  out  in  heritage,  even  before  invest- 
ment. Moveable  rights  comprehend  all  that  moves  itself,  or  may  be  moved  without 
injury.  (See  Fixtures.)  Personal  bonds  were  anciently  held  heritable  after  the 
term  of  payment,  but  are  made  moveable  by  the  Act  1661,  c.  32,  with  the  exception 
of  the  claims  of  the  crown  (Fisk),  and  as  between  husband  and  wife.  Heritable 
subjects  forming  part  of  the  capital  of  building  or  trading  companies,  and  heritage 
directed  to  be  sold  and  converted  into  money,  become  moveable;  Ersk.  B.  2, 
T.  2,  S.  2. 

HERITABLE  JURISDICTIONS,  once  so  extensive  in  Scotland,  were  abolished 
by  the  Act  20  Geo.  II.  c.  43  (1746),  commonly  called  "The  Jurisdiction  Act." 
Compensation  was  provided  for  the  holders  of  the  jurisdictions  then  so  happily  abo- 
lished; Ersk.  B.  1,  T.  4,  S.  11. 

HERITABLE  SECURITIES.  1st,  Inhibition  is  a  right  in  security  of  a  debt, 
being,  in  matters  of  heritage,  nearly  what  arrestment  is  to  moveables.  2d,  Adjudi- 
cation gives  a  pledge  for  the  debt  in  land,  redeemable  on  payment  of  the  debt,  until 
declarator  of  expiry  of  the  legal  after  seven  years.  Zd,  Securities  for  debt  were 
anciently  constituted  by  wadset — proper  and  improper — but  which  have  been  long 
in  disuse.  4thj  Infcfiment  of  annualrent  is  also  now  seldom  known.  6th,  Herit- 
able securities  are  now  constituted  either  by  absolute  disposition,  quahfied  by  back- 
bond, or  by  bond  and  disposition  in  security  ;  Ersk.  B.  3,  T.  4,  S.  33. 

HERITOR,  in  one  sense,  is  any  proprietor  of  an  heritable  subject ;  but  in  paro- 
chial matters,  it  is  only  those  who  are  hable  to  pay  cess  and  other  public  burdens  on 
land.  By  the  new  Poor  Law,  heritors  of  L.20  rental  are  members  of  the  parochial 
board.  The  liferenter  votes  in  preference  to  the  fiar  and  .unless  in  cases  where 
personal  attendance  is  required,  a  heritor's  vote  may  be  given  by  proxy,  under  a 
regular  mandate;  Ersk.  B.  2,  T.  10,  S.  57. 

HERRING  FISHERY.     See  Fishenes, 
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HERSHIP  was  the  crime  of  masterfully  driving  off  cattle  from  a  proprietor's 
grounds  ;  1  Hume,  110. 

HIDE — an  ancient  English  measure  of  land — 100  or  120  acres,  according  to 
different  authorities.    A  knight's  fee  contained  eight  hides  of  land. 

HIGH  CONSTABLE.    See  ConstabU. 

HIGHWAYS.  Lord  Stair,  in  treating  of  ways,  ohserves  that  ''there  is  a  dis- 
tinction of  ways  amongst  the  Romans,  and  with  us,  into  public  and  private  ways. 
Public  ways  are  those  which  are  constitute  for  public  use,  and  which  go  from  one 
public  place  to  another,  as  from  one  burgh  to  another,  or  from  a  burgh  to  a  public 
port :  this  is  called  a  highway,  and  by  the  Romans  an  imperial  or  prsetorian  way, 
and  with  us  the  king's  highway,  for  preservation  whereof  there  are  express  statutes, 
and  this  is  patent  to  all  the  lieges,  without  respect  to  any  land,  yea,  and  to  all 
strangers  having  freedom  of  traffic."  "  Private  ways  are  these  which  are  constitute 
by  private  parties,  for  private  use,  whereof  both,  or  at  least  one  end  is  to  a  private 
place,  and  is  a  proper  servitude  to  the  use  of  that  place  for  which  it  is  constitute. 
So  a  way,  the  one  end  whereof  is  at  a  public  place,  may  be  a  private  way,  if  the 
other  end  thereof  be  from  or  for  the  use  of  a  private  place,  as  a  way  from  a  private 
place  to  a  city  or  church,  which  doth  not  fall  into  any  public  way,  for  in  so  far  it 
remaineth  pnvate,  and  cannot  be  made  use  of  but  for  the  behoof  of  the  place  or 
ground  from  which  it  comes ;  but  it  is  not  the  largeness  or  the  latitude  of  the  way 
that  makes  a  public  or  private  way,  for  a  private  way  may  be  as  large  as  a  public. 
Private  ways  are  constitute  as  other  servitudes  by  prescription,  by  going  and  coming 
that  way  uninterrupted,  time  out  of  mind,  or  forty  years,  without  writ  or  any  other 
right ;"  Stair,  B.  2,  T.  7,  S.  10. 

The  following  is  a  chronological  arrangement  and  analysis  of  the  various  statutes 
relative  to  highways  in  Scotland  :— 

1.  By  26  chapter  of  David  II.  s.  4,  it  is  ordained,  "  That  the  king's  way,  or  yet, 
sould  conteine  in  brede  fourtene  foote,  in  the  quhilk  na  damnage  nor  violence  sould 
be  done  to  any  man.**  The  following  sage  case  is  put  and  resolved,  something 
similar  being  found  in  the  Arabian  Night's  Entertainments : — "  Ane  man  passand  t« 
the  king's  hie  way,  callis  before  him  twa  scheep,  bound  together  with  ane  cord,  and 
with  the  twa  ends  thereof,  and  be  chance  ane  horse  haveand  ane  sair  back  is  lyand 
in  the  samine  hie  way,  swa  the  ane  of  the  scheep  passes  be  the  recht  side  and  the 
other  scheep  be  the  other  side  of  the  horse,  and  the  tow  quherewith  they  are  bound 
touches  his  sair  back,  quherethrow  he  is  moved  to  rise  up,  and  carries  the  scheep 
hingand,  the  ane  upon  his  ane  side,  and  the  other  upon  the  other  side,  here  and 
there  in  sundry  places,  and  throu  the  feildis,  untill  he  comes  to  ane  open  miln  with-, 
out  ane  keiper,  haveand  ane  fire  in  the  middle  flure ;  and  the  fire  being  skattered,  the 
miln  is  burnt  with  the  twa  scheep  and  the  horse.  It  is  demanded  qi^a  sail  answer 
for  this  skeath  and  damage  ?  It  is  answered  the  awner  of  the  horse  sail  pay  for 
the  twa  scheep,  because  the  king's  hie  way  sould  not  be  occupied  be  the  horse,  and 
the  miller  sull  answer  for  burning  of  the  miln,  for  the  horse  and  for  the  scheep,  and 
for  all  other  skeath  and  damnage  done  in  the  miln,  because  he  left  the  miln  open» 
and  fire  in  it,  without  ane  keiper." 

2.  By  the  12  Gap.  of  Will.  I.,  it  is  ordained  that  if  upon  a  bridge  or  strait  pass- 
age, a  man  leading  a  horse  in  his  hand  meet  another  man  driving  horses,  or  with  a 
loaded  horse,  the  man  who  leads  the  horse  must  turn  back  and  give  the  way,  other- 
wise he  is  declared  liable  for  any  damage  that  may  happen. 

3.  The  Acts  1555  c.  53,  and  1592  c.  159,  impose  punishment  on  persons  stopping 
highways  leading  to  and  from  royal  burghs. 

4.  The  Act  1617,  chap.  8,  gives  power  to  justices  of  the  peace  to  mend  highways 
and  passages  to  and  from  any  market  town  or  seaport,  and  to  punish  those  who 
ii\jure  such ;  and  declares  the  breadth  of  highways  to  market  towns  to  be  twenty 
feet  in  breadth  at  the  least,  and  those  of  larger  breadth  to  remain  so,  and  to  be 
maintained  bv  the  justices  of  the  peace  as  well  as  all  other  ways  from  any  town  to 
the  parish  church,  with  power  to  report  to  the  council  for  new  roads,  and  with 
power  to  punish  for  refusing  to  mend  nighways  and  passages. 

5.  The  Act  1661,  c.  38,  renews  the  above  recited  act  in  the  same  terms. 

6.  The  Act  1661,  c.  41,  allows  heritors,  at  the  sight  of  the  sheriflb,  etc.  to  cast 
about  the  highways  to  their  conveniency,  providing  they  do  not  remove  them  above 
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iuxf  hundred  ells  upon  their  whole  ground,  excepting  burgh  and  incorporate  acres, 
which  are  nowise  to  be  packed  or  inclosed,  unless  the  heritors  thereof  snail  think  it 
meet  and  expedient. 

7.  The  Act  1669,  c.  16,  appoints  the  sheriff  and  one  of  his  deputes  (being  an 
heritor),  and  the  justices  of  the  peace,  to  meet  on  first  Tuesday  of  May  yearly,  and 
to  make  up  a  list  of  the  highways,  bridges,  and  ferries,  and  to  divide  the  parishes, 
and  to  name  overseers  of  portions,  with  power  to  those  so  named  to  call  on  tenants, 
cottars,  and  servants,  by  intimation  at  the  parish  kirk,  to  convene  for  repairing  the 
highways,  with  power  to  name  some  to  direct  the  rest,  and  to  appoint  such  over- 
seer's wages,  providing  that  the  days  for  working  do  not  exceed  six  days  for  man  and 
horse  yearly  for  the  first  three  years,  and  four  days  yearly  thereafter,  between  the 
bear  seed  and  hay  time,  or  harvest ;  with  power  to  the  justices  of  the  peace  to  poind 
for  absence,  twenty  shillings  Scots  for  man,  and  thirty  shillings  for  man  and  horse, 
and  therewith  to  hire  others ;  and,  if  the  absent  persons  have  no  goods,  to  punish 
them  in  their  persons ;  which  highways  to  be  twenty  feet  broad  at  least,  or  broader, 
if  so  before,  with  power  to  the  justices  to  change  roads  at  the  sight  of  three  of  their 
number,  and  to  estimate  the  damage,  to  be  satisfied  by  the  whole  shire.  The 
justices  of  the  peace  to  meet  for  three  years  after  the  statute  each  fortnight  durinff 
June  and  July,  to  enforce  the  act,  with  power  to  visit  ferries,  and  appoint  boats  and 
landing  places.  The  jiLstices  of  the  peace  to  meet  yearly  on  first  Tuesday  of  Jun^, 
and  to  stent  the  heritors  of  the  shire,  comprehending  the  heritors  of  the  burgh 
lands,  not  exceeding  ten  shillings  Scots  upon  each  hundred  pounds  of  valued  rent, 
to  be  uplifted  by  poinding,  and  to  account  therefor  at  Michaelmas  Head  Court.  All 
persons  are  prohibited  from  injuring  highways  ;  and  on  proof  by  oath  (that  is,  the 
oath  of  o^ender),  or  witness,  the  justices  shall  fine  as  they  shall  see  just,  and  levy 
by  poinding,  to  be  applied  to  the  roads,  with  power  to  call  accoimts  of  mortifications 
to  highways  ;  and  the  convener  to  report  yearly  on  all  matters  to  the  council.  The 
act  authorizes  the  council  to  ordain  the  levying  of  moderate  customs  at  bridges, 
causeways,  or  ferries,  in  case  the  stent  is  deficient,  and  to  punish  the  heritors  and 

i'ustices  of  the  peace  for  failure  in  duty,  as  also  to  name  overseers.  The  act  ordains 
aboured  lands  to  be  fenced,  but  so  as  not  to  be  within  the  foresaid  breadth,  and  the 
justices  of  the  peace  are  to  poind  for  four  shillings  for  each  eln  not  fenced,  and  to 
apply  the  same  for  fencing  ;  and  declares  obstructions  on  the  road  to  be  held  as 
done  by  the  labourers  of  the  land  next  adjacent,  who  shall  be  fined,  with  relief 
against  the  real  actors  of  the  skaith. 

8.  The  Act  1670,  c.  9,  allows  the  time  for  working  at  the  roads  to  be  any  time 
in  the  year,  seed  time  and  harvest  excepted,  and  allows  justices  of  the  peace  to  dis- 
pense with  the  attendance  of  persons  at  a  distance,  on  paying  six  shillings  yearly 
for  every  man,  and  twelve  shillings  for  every  horse,  to  be  expended  on  substitutes. 

9.  The  Act  1685,  c.  39,  is  directed  against  the  breaking  of  trees,  and  leaping  and 
injuring  fences,  the  half  of  the  fine  to  b^  applied  for  men£ng  and  repairing  bridges 
and  highways  within  the  parish. 

10.  The  Act  1686,  c.  8,  authorizes  the  commissioners  of  supply  to  act  with  the 
justices,  five  to  be  a  quorum,  except  in  the  shires  of  Clackmannan,  Kinross,  and 
Cromarty,  where  three  to  be  a  quorum  (this  limitation  is  not  repeated  in  the 
next  statute,  6  Geo.  I.  c.  30), — the  meetings  to  be  intimated  at  each  parish  church 
the  Sunday  before — persons  absent  to  be  fined.  Bridges  and  ferries  between 
counties  to  be  kept  up  by  both  counties,  according  to  their  valuations.  Shires 
and  burghs  are  bound  to  repair  and  uphold  the  bridges  within  their  bounds ;  and  cus- 
toms to  be  first  employed  for  the  repair  of  the  bridges  and  causeways,  where  collected. 

11.  The  Acts  2  Geo.  I.  c.  22,  and  6  Geo.  I.  c.  30,  renew  all  the  former  acts, 
except  as  to  the  powers  of  the  council.  The  annual  meeting  to  be  held  on  the  third 
Tuesday  of  May  (altered  hy  Act  11  Geo,  IL  c.  63,  infra) ;  five  is  declared  a  quorum, 
with  power  to  choose  clerks  and  surveyors,  who  shall  accept  under  a  penalty  of  five 
pounds  ;  with  power  to  adjourn.  The  labour  is  to  be  three  days  before  the  last  day 
of  June,  and  three  days  after  harvest.  Absent  persons  to  pay  eighteen  pence  for 
every  day,  unless  they  send  a  substitute — the  penalty  to  be  levied  by  poinding. 
Surveyors  to  report  every  six  months,  and  the  justices  of  the  peace  to  report  yearly 
to  Circuit  court.     Penalties  of  this  act  prescribe  in  a  year. 

Note, — This  report  to  the  Circuit  court  has  fallen  into  disuse* 
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^  12.  The  Statate  7  Geo.  II.  c.  9,  gives  power  to  surveyors,  on  warrant  of  jus- 
tices of  the  peace,  and  on  thirtv  days'  notice  ,to  cut  hedges  injurious  to  the  road, 
to  the  extent  of  three  feet  above  the  bank,  between  the  first  October  and 
first  March,  and  expense  to  be  levied  from  the  occupiers^timber  trees  in  hedges 
excepted. 

13.  The  Act  26  Geo.  II.  c.  28,  provides  that  pits  from  which  materials  are  obtained 
shall  be  fenced  during  the  time  when  used,  and  afterwards  filled  up  or  sloped  off, 
under  a  penalty. 

14.  The  Statute  27  Geo.  U.  c.  16  (Carters'  Act),  enacts  penalties  against  drivers 
of  carts,  etc.,  for  negligence. 

15.  The  Statute  32  Geo.  II.  c.  15,  regulates  the  exaction  of  tolls  on  highways, 
and  may  therefore  be  held  as  superseded  by  the  General  Turnpike  Act. 

16.  The  Statute  11  Geo.  III.  c.  53,  enacts— 

Section  Firsts  That  the  roads  shall  be  twenty  feet  in  width,  exclusive  of  bank 
and  ditch. 

Second;  The  justices  of  the  peace  may  order  the  roads  to  be  farther  widened. 

Thirdj  But  the  breadth  not  to  exceed  thirty  feet,  and  satisfaction  to  be  made 
beyond  the  twenty  feet. 

Fourth,  Two  meetings  to  be  held,  the  first  the  same  day  as  the  land  tax  meet- 
ing, and  the  second  at  the  Michaelmas  Head  Court  (and  these  are  now  the  stated 
meetings,  where  not  otherwise  provided  by  local  statutes.) 

Fi/A,  And  two  justices  of  the  peace,  or  commissioners  of  supply,  may  order  road 
to  be  made  twenty  feet  in  width,  and  general  meeting  may  order  roads  to  be  farther 
widened,  not  exceeding  thirty  feet. 

Sixthy  An  appeal  is  allowed  from  the  justices  of  the  peace  to  the  general 
meeting. 

Seventh,  Sheriff  and  jury  to  determine  on  value  of  ground  for  additional  width. 

Eighth,  Thirty  days'  notice  to  be  given  the  owner  of  ground  to  be  taken. 

Ninth,  The  commissioners  to  levy  an  additional  assessment  for  value  of  ground. 

17.  The  Act  12  Geo.  III.  c.  45  (Carters'  Act),  regulates  carters,  and  subjects 
them  to  penalties,  and  is  still  in  force  on  all  roads  not  turnpike^  or  under  special 
coimty  statute  labour  acts. 

Section  First,  Carts  to  have  name  of  owner. 

Second,  Persons  driving  without  such  name  to  be  subject  to  penalty,  not  more 
than  20s.  or  less  than  5s. 

Third,  On  change  of  ownership,  name  to  be  changed  within  fourteen  days,  under 
same  penaltv. 

Fourth,  A  penalty  of  40s.  for  having  false  name. 

Fifth,  For  negligent  and  improper  driving,  penalty  of  20s.  if  driven  by  the  owner, 
and  10s.  by  other  person. 

Sixth,  Seventh,  and  Eighth,  for  various  offences,  provide  penalty  of  not  less  than 
5s.  or  more  than  20s. 

Ninthy  Summary  prosecutions  before  sheriff,  justice  of  the  peace,  or  competent 
judge. 

Tenth,  Offenders  may  be  apprehended  without  warrant. 

Eleventh,  Penalty  of  20s.  for  resistance. 

Twelfth,  Offenders  may  be  committed  until  they  disclose  their  names. 

Thirteenth,  Yme&  to  go  one-half  to  informer,  and  the  other  to  the  collector  of 
land-tax. 

Fourteenth,  Prosecutions  to  be  brought  within  three  months,  and  appeal  allowed 
to  quarter-sessions. 

Fifteenth,  Jurisdictions  of  burghs  excepted. 

18.  The  Act  53  Geo.  II.  c.  117,  was  passed  to  prevent  damage  to  bridges  in 
Scotland  from  the  floating  of  timber. 

19.  The  first  general  act  for  public  highways  is  7  Geo.  III.  c.  42,  amended  by 
8  Geo.  III.  c.  5. 

20.  The  Acts  5  and  6  Will.  IV.  c.  62  (1836),  for  «  Abolition  of  unnecessary  oaths," 
section  10  enacts,  *'That  in  any  case  where,  under  an  act  or  acts  for  making, 
maintaining,  or  regulating  any  highway,  or  any  road,  or  any  turnpike  road,  etc.,  any 
outh,  solemn  affirmation,  or  affidavit,  might,  but  for  the  passing  of  this  act,  be 
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required  to  be  taken  or  made  by  any  person  whomsoever,  no  snch  oath,  etc.  shall  in 
future  be  required  to  be  taken  or  made ;  but  the  person  who  might,  under  the  act 
or  acts  imposing  the  same,  be  required  to  take  or  make  such  oath,  etc.  shall,  in  lieu 
thereof,  in  presence  of  the  trustee,  commissioner,  or  other  person  before  whom  he 
might,  under  such  act  or  acts,  be  required  to  take  or  make  the  same,  make  and 
subscribe  a  declaration  to  the  same  effect  as  such  oath,  etc.,  and  such  trustee,  etc.  is 
hereby  empowered  and  required  to  administer  and  receive  the  same." 

21.  Clause  in  Annual  Mutiny  Act  (1864),  s.  88. — ^^  All  her  Majesty's  officers  and 
^Idiers,  being  in  proper  staff,  or  regimental,  or  military  uniform,  dress,  or  undress, 
and  their  horses  (but  not  when  passing  in  any  hired  or  private  vehicle),  and  all 
recruits  marching  by  route,  and  all  prisoners  imder  military  escort,  and  all  enrolled 
pensioners  in  uniform,  when  called  out  for  training,  or  in  aid  of  the  civil  power,  and 
all  carriages  and  horses  belonging  to  her  Majesty,  or  employed  in  her  service,  under 
the  provisions  of  this  act,  or  in  any  of  her  Majesty's  colonies,  when  conveying  per- 
sons or  baggage,  or  returning  therefrom,  shall  be  exempted  from  payment  of  any 
duties  and  tolls  on  embarking  or  disembarking  from  or  upon  any  pier,  wharf, 
quay,  or  landing  place,  or  passing  turnpike  roads  or  bridges,  otherwise  demandable 
by  virtue  of  any  act  already  passed  or  hereafter  to  be  passed,  or  by  virtue  of  any 
act  or  ordnance,  order,  or  direction  of  any  colonial  legislature,  or  other  authority,  in 
any  of  her  Majest/s  colonies ;  provided  that  nothing  herein  contained  shall  exempt 
any  boats,  barges,  or  other  vessels  employed  in  conveying  the  said  persons,  horses, 
baggage,  or  stores,  along  any  canal  from  payment  of  tolls  in  like  manner  as 
other  boats,  barges,  and  vessels  are  liable  thereto,  except  when  employed  in 
cases  of  emergency,  as  hereinbefore  enacted/'  In  ferries,  soldiers  on  march  to 
pay  one  half-rate,  or  may  liire  whole  boat  at  one-half  rate.  Prosecutions  under 
the  Mutiny  Act  appear  competent  to  any  person  who  may  inform.  (Section  96  of 
the  Act  1854.) 

Note. — Similar  clauses  are  inserted  in  the  Annual  Mutiny  Act  for  the  marine 
force.     But  as  occasional  alterations  are  made,  the  act  last  in  date  must  be 
^  called  for  in  any  prosecution  under  its  provisions.     There  is  a  similar  ex- 

emption in  favour  of  field  or  staff>officers  of  pensioners  being  in  uniform, 
when  on  any  of  the  duties  referred  to  in  the  act ;  6  and  7  Vict.  c.  95  (1843), 
s.  8. 
The  First  General  Turnpike  Act  for  Scotland  was  7  Geo.  III.  c.  40.  The  existing 
statute  is  1  and  2  Will.  IV.  c.  43  (1831),  which  was  carried  through  the  Legislature 
by  Henry  Home  Drummond,  Esquire,  then  member  for  Stirlingshire,  to  whom  his 
country  has  been  indebted  for  several  valuable  and  well-matured  additions  to  the 
'    statute-book.     An  alphabetical  analysis  of  this  important  statute  is  given  below; 
but  in  all  cases  of  prosecution,  the  statute  itself  ought  to  be  consulted. 

ALPHABETICAL  DIGEST  OF  THE  GENERAL  TURNPIKE  ACT  FOR 

SCOTLAND  (1831). 

Acts  of  Parliament  repealed  (sec.  1)— so  far  only  as  these  acts  relate  to 
turnpike  roads  and  keepers  of  toll-bars,  but  reserved  as  to  all  other  roads  and  pur- 
poses— namely, 

Ist,  1661,  c.  41,  *•  Act  for  planting  and  inclosing  of  grounds." 

2d,  1669,  c.  16,  *' An  Act  for  repairing  highways  and  bridges." 

3d,  1670,  c.  9,  "  Act  concerning  highways." 

4/A,  1685,  c.  39,  '*  Act  in  favour  of  planters  and  enclosers  of  grounds." 

6th,  1686,  c.  8,  **  Additional  Act  anent  highways  and  bridges." 

Qthy  6  Geo.  I.  c.  30,  <<  An  Act  for  amending  and  making  more  effectual  the  laws 
for  repairing  the  highways,  etc.  in  that  part  of  Great  Britain  called  Scot- 
land." 

7thf  11  Geo.  III.  c.  53,  "  An  Act  for  widening  the  highways  in  that  part  of  Great 
Britain  called  Scotland." 

8^,  12  Geo.  III.  c.  45,  "  An  Act  for  the  regulation  of  carters,"  etc. 

dthy  33  Geo.  III.  c.  69,  "  An  Act  for  repealing  the  duties  on  coals,  etc.,  and  grant- 
ing other  duties  on  licenses  to  sell  certain  distilled  spirituous  liquors  ip 
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lieu  thereof,"  so  far  as  relates  to  the  power  of  granting  licenses  to  tollmen. 

(See  see,  69.) 
lOM,  4  Geo.  IV.  c.  49,  **  An  Act  for  r^ulating  turnpike  roads  in  thatpart  of  Great 

Britain  called  Scotland.  (  The  immediately  preceding  General  Turnpike  Ad. ) 
Acrrs  of  Parliameih'  bxcepteb  (sec.  119)  are 

2^'  4  Geo^iv  ^i  %l^^'     \      Relative  to  Highland  roads  under  management  of 

Zd\  6  Geo*.  IV.*  c"  38.'  )  co^amissioners. 

^th,  56  Geo.  III.  c.  83,  ^  Aji  Act  for  improving  the  road  from  the  dty  of  Glasgow 
to  the  city  of  Carlisle,"  and  three  acts  amending  the  same. 

Act  extended  to  all  local  acts  passed  or  to  be  passed, ''  save  and  except  as  to 
such  enactments,  provisions,  matters,  and  things,  as  shall  be  expressly  varied,  altered, 
or  repealed  by  any  such  act  that  shall  be  hereafter  passed"  (sec.  2.) 

Note. — The  general  act  overrules  all  heal  acts  {Sir  Neil  Menzies,  pastea),  hut 
not  speexfijc  provisions  (M'Callum,  postea),  and  not  to  narrow  powers  given 
by  local  acts  (Sir  William  Baillie,  postea.) 

Acts  of  Paruament  expired. — 1st,  All  contracts,  etc.  under  acts  expired,  or 
superseded  by  new  acts,  shall  continue  good  until  fulfilled  fsec.  25.)  2cl,  All  books 
of  accounts  and  proceedings  under  acts  expired  or  repealed,  shall  continue  to  be 
evidence  (sec.  26.)  Sd,  AU  officers  under  acts  expired  or  repealed,  shall  continue 
under  new  acts  until  removed  (sec.  27.) 

Account  Book. — Trustees  shall  direct  clerk  or  treasurer  to  keep  a  book  ot 
accounts  of  all  smns  received  and  expended,  and  which  book  shall  be  open  at  all 
seasonable  times  to  the  inspection  of  any  of  the  trustees,  or  any  creditor  on  the  tolls, 
or  of  any  person  who  shall  have  paid  any  of  the  tolls  (the  last-mentioned  persons 
paying  one  shilling  for  each  inspection),  and  any  of  these  persons  may  take  copies 
from  said  book.  And  the  clerk  or  treasurer  refusing  inspection  or  copies,  or  refusing 
or  neglecting  to  produce  the  book  at  all  meetings  of  the  trustees,  shall  forfeit  and 
pay  any  sum  not  exceeding  L.5,  with  expenses  to  such  person  as  shall  prosecute  for 
the  same  (sec.  15.) 

AimuAL  Audits. — Trustees  shall  annually  examine  and  audit  clerk's  and  trea- 
surer's accounts,  and  make  up  abstracts,  to  be  subscribed  by  not  less  than  three 
trustees  (sec.  18.) 

Annuity. — Trustees  may  borrow  on  annuity,  and  assign  the  toll  duties,  but  not  at 
a  higher  rate  than  10  per  cent.,  nor  on  the  li^  of  any  person  under  50  years  of  age. 
Creditors'  right  to  be  completed  and  transferred  in  same  mode  as  assignations  (sec  23.) 

Assignations. — Trustees  may  borrow  money  on  the  credit  of  the  tolls,  and  give 
an  assignation  to  the  toll  duties  according  to  a  form  contained  in  the  act.  The 
expense  of  the  assignations  shall  be  paid  out  of  the  toll  duties,  and  shall  be  copied 
in  the  book  of  proceedings.  Such  assignations  may  be  indorsed  according  to  a  form 
in  the  act,  which  indorsation,  with  notice  to  the  clerk,  and  entry  in  the  book  of  pro- 
ceedings, shall  have  all  the  effects  of  an  intimated  assignation.  Every  indorsee  may 
indorse  in  the  same  manner  (sec.  21  and  22.) 

Clerk. — Trustees  are  to  appoint  a  derk  (sec.  10.)  Clerk  does  not  incur 
penalties  imposed  by  local  acts  on  clerk  acting  as  treasurer,  who,  by  special  authority 
of  trustee,  pays  to  or  draws  money  from  the  bank  (sec.  12).  Trustees  may  sue  and 
be  sued  in  name  of  their  clerk  (sec.  16.) 

KoTE. — This  right  of  prosecution  was  held  to  apply  to  district  as  well  as  to 
general  clerks  (Creighton,  postea,) 

Compensation  Money. — When  compensation  money  amounts  to  L.200,  to  be  paid 
for  lands  held  imder  entail,  or  subject  to  life-rents,  annuities,  or  other  incumbrances, 
or  belonging  to  any  trust,  incorporation,  or  persons  under  legal  disability  or  inca- 
pacity, such  money  shall  be  paid  into  the  ^ank  of  Scotlarulf  or  Boyal  Bank  of 
Scotiandf  or  Bank  of  the  British  Linen  Company,  under  direction  of  the  Court  of 
Session,  and  applied  by  authority  of  the  court  on  summary  petition  in  discharge  of 
the  incumbrances,  or  in  purchase  of  other  lands,  to  be  settled  in  same  way  as  the 
lands  purchased ;  and  until  such  purchase,  the  interest  to  be  paid  to  the  persons 
who  would  be  entitled  to  rents  (sec.  72.)  When  compensation  money  is  more  than 
L.20,  and  less  than  L.200,  the  money  shaU,  at  the  option  of  the  persons  for  the  time 
entitled  to  the  rents,  be  paid  into  any  of  the  said  banks,  to  be  applied  in  manner 
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foresaid ;  or  to  two  trustees  named  by  said  persons,  and  approyed  by  three  or  more 
of  the  road  trustees,  to  be  applied  in  manner  before  directed  (sec.  73.)  When  com- 
pensation money  is  less  than  L.20,  it  is  to  be  applied  to  the  use  of  the  person  entitled 
to  the  rents  in  such  manner  as  two  or  more  of  the. road  trustees  shall  direct  (sec.  74.) 
When  the  proprietors  are  unknown,  or  a  title  cannot  be  given,  the  compensation 
money  is  to  be  lodged  in  any  of  the  said  banks,  on  special  receipt,  to  be  applied  as 
the  Court  of  Session  shall  durect  (sec.  75.) 

District  Goicmittees. — The  Trustees  at  general  meetings  may  divide  the  roads 
into  districts  under  committees  (whereof  three  shall  be  a  quorum),  with  instructions 
and  powers,  and  subject  to  all  regulations  applicable  to  the  general  meetings,  sec.  9. 

Drivers  (sec.  97)  are  liable  in  penalty  not  exceeding  L.5,  besides  damages,  for 

l$tt  Riding  in  a  cart,  etc.,  without  double  reins. 

2d,  Leaving  a  cart,  etc.,  travelling  on  road,  without  some  person  to  guide  the  beast. 

Zd,  Allowing  a  dog  to  go  at  large,  and  not  chained  to  the  carriage,  cart,  etc. 

4thf  Not  keeping  to  the  left,  or  near  side  of  a  road,  on  meeting  or  being  overtaken 
by  any  other  carriage  or  rider. 

Bthf  Wilfully  preventing  any  other  person  passing  him  or  his  carriage. 

Drivers  or  Owners  (sec.  98)  are  liable  in  a  penalty  not  exceeding  40s. — 

1^,  If  one  driver  has  the  charge  of  more  than  two  carts,  etc. 

2dy  J£  the  last  of  two  carts  has  more  than  one  horse,  and  both  carts  under  the 
charge  of  one  person. 

3«{,  K  the  horse  of  the  hindmost  cart  be  not  attached  by  rein  to  the  back  of  fore- 
most cart,  and  following  in  the  same  line,  not  more  than  six  feet  behind. 

Drivers  shall  be  of  the  full  age  of  fourteen  years,  under  a  penalty  of  40s.  for  each 
offence,  against  owners  (sec.  99.) 

Ditches. — Trustees  may  make  ditches  on  sides  of  road,  provided  that  if  the  land 
is  enclosed  the  ditch  shall  be  on  the  field  side  of  the  fence,  and  they  may  make  out- 
lets from  side  ditches  through  adjoining  lands  (not  the  site  of  house  or  garden),  in 
such  manner  as  may  be  least  injurious  to  the  proprietor  and  occupier,  and  the  occu- 
pier (unless  the  land  be  unenclosed  and  waste)  shall  keep  such  ditches  clean  when 
required,  and  if  he  fails,  trustees  may  do  so  and  recover  expense  from  occupier. 
But  proprietor  or  occupier  may,  to  trustees*  satisfaction,  substitute  other  ditches  for 
those  onginally  made  (sec.  85.) 

Drains. — Trustees  may  make  side  drains,  and  conduct  the  water  into  any  adjoin- 
ing land,  ditch  or  water-course  (not  being  the  site  of  any  house  or  garden),  in  such 
manner  as  shall  be  least  injurious  to  the  proprietor  or  occupier  ;  the  said  drains  to 
be  maintained  by  trustees  (sec.  84.) 

Encroacdments  (sec.  90.) — Every  person  shall  forfeit  a  penalty  not  exceeding 
L.5,  besides  expenses  of  removal — 

1st,  Who  shall  fill  up  or  obstruct  any  ditch  at  the  side  of  the  road ;  or 

2d,  Any  ditch  used  for  conveying  water  from  the  said  road ;  or 

3^,  Any  side  drain  thereof ;  or 

4th,  Ditch  or  drain  imder  the  same  ;  or 

Bth,  Who  shall  encroach  by  making  any  dwelling-house  or  other  building,  or  any 
hedge,  ditch,  or  other  fence,  or  encroach  in  any  other  manner  whatever, 
on  any  turnpike  road ;  or 

6th,  Shall  make  any  drain,  gutter,  sink,  or  water-course,  across,  under,  or  upon, 
or  shall  turn  or  conduct  any  drain  or  water  across,  under,  or  upon,  or  in 
any  way  break  up  the  surface  of  any  turnpike  road,  without  the  written 
consent  of  the  trustees  or  surveyor. 

Entail  (sees.  68  and  60.) — Proprietor  of  entailed  lands  or  his  tutors  or  curators^ 
may — 

let,  Bind  himself  and  his  succeeding  heirs  of  entail  for  a  sum  for  the  purpose  of 
making  or  maintaining  any  turnpike  road,  or  building  any  bridge  on  the 
same;  or 

2d^  Advance  such  siun  and  render  the  same  a  burden  on  the  entailed  estate ;  or 

Zd,  Having  advanced  such  sum,  borrow  the  like  sum  on  said  estate : 

Provided  always — 

lit,  That  the  sum  affecting  such  succeeding  heirs  of  entail  shall  not  exceed  one 
year's  free  rent  of  the  entailed  lands  of  such  proprietor,  situated  in  each 
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parish  respectively,  through  which  any  such  turnpike  road,  or  any  part 
thereof,  shall  run,  or  in  which  any  such  bridge  or  any  part  thereof  shall 
be  built. 
2dj  The  heir  of  entail  in  possession  of  such  entailed  estates  shall  be  obliged  to 
keep  down  the  interest  of  such  sum  or  sums  of  money  so  advanced  or 
borrowed. 
3d,  That  it  shall  not  be  lawful  for  the  creditor  to  adjudge  or  evict  the  entailed 
estate. — But  the  creditors  may  attach  the  rents  in  the  same  way  as  herit- 
able creditors. 
Entail  Proprietors  may  renounce  all  claims  of  damage  against  the  trustees, 
and  such  renunciations  shall  be  binding  on  the  heirs  of  entail  (sec.  69.) 
Exemptions  from  Toll  Duties  (sees.  36  and  37)  in  favour  of 
1st,  Royal  Family. 
2d,  Carts,  etc.  employed  entirely  in  service  of  turnpike  or  statute  labour  roads,  or 

returning  empty. 
3d,  Carts,  etc.  employed  entirely  in  carrying  any  implements  of  husbandry,  or  hay, 
straw,  manure,  dung,  fodder  for  cattle,  or  corn  in  the  straw,  produced  on 
any  farm,  or  sea- weed  or  materials  for  draining  collected  or  used  on  such 
farm,  or  other  produce  of  the  same,  from  one  part  of  any  such  farm  to 
another,  or  going  or  retumiog  empty  on  the  same  day. 
Note. — The/arm  must  be  the  same  in  the  above  exemption. 
4th,  Horses  or  beasts  of  husbandry,  or  sheep  or  cattle  ^oing  to  or  returning  from 
their  iisual  pasture  or  watering-place,  or  to  their  usual  smithy  to  be  shoed 
or  farried,  or  to  or  from  plough  or  harrow. 
Note. — This  exemption  is  not  limited  to  same/arm. 
6th,  Any  person  going  to  or  returning  from  his  usual  place  of  religious  worship. 
Note. — This  applies  to  all  places  of  worship,  and  to  the  place  where  for  the 
time  the  person  usuaUy  attends,  though  not  so  for  the  greater  part  of  the 
year. 
6th,  Clergyman  visiting  any  sick  parishioner,  or  on  other  parochial  duty  within  his 

parish. 
7tl^  Any  person  attending  the  funeral  of  any  person  who  shall  die  and  be  buried 
within  the  parish,  or  going  to  or  returning  from  such  funeral  at  any  toll- 
bar  within  the  same  parish. 
Note. — Both  the  death  and  funeral  must  be  in  the  same  parish. 
Sth,  Mails  and  expresses  under  authority  of  the  Postmaster-Gkneral,  except  so  far 
as  made  hable  by  Act  53  Geo.  III.  c.  68. 
Note. — This  act  exempts  carriages  on  two  wheels  carrying  only  the  mails.    The 
tolls  on  mail  carriages  otherwise  liable  in  toll,  cannot  be  let,  but  must  be 
reserved  by  the  trustees,  and  a  penalty  is  provided  against  the  tollman  who 
obstructs  or  delays  such  carriage. 
9th,  Any  soldier  on  march  or  duty. 
lOthy  Conveying  military  stores,  etc  or  returning. 
llih.  Conveying  volunteer  infantry. 

I2th,  Yeomanry  or  volunteer  cavalry  or  infantry  on  military  duty. 
13th,  Officer  of  turnpike  road,  when  employed  exclusively  on  business  of  road  on 

which  he  is  travelling. 
I4th,  When  cart,  etc.  shall  not  travel  altogether  above  100  vards  on  any  road,  in 
whole  or  in  part  before  or  after  passing  any  bar  at  which  toll  duty  is  levi- 
able for  usin^  the  same.   Any  person  claiming  exemption,  and  not  entitled 
thereto,  shaU  forfeit  a  sum  710^  exceeding  L.5,  and  proof  of  exemption  shall 
be  upon  the  person  claiming. 
Note. —  The  tollman  exacts  toll  at  his  risk,  and  the  remedy  is  the  penalty  for 
claiming  exemption  withowt  foundation. 
There  is  no  exemption  in  the  Scotch  act  as  tliere  is  in  the  English  one  in  favour 
of  voters  going  to  and  from  poU  at  elections. 

FooTPATus. — ^Trustees  are  to  make  and  keep  in  repair  footpaths  ;  and  shall  do 
80  on  all  roads  within  two  miles  of  any  town,  the  population  of  which,  within  a  circle 
described  with  a  radius  of  half  a  mile  round  the  marKet  cross  or  centre  of  the  market- 
place thereof,  shall  amount  to  two  thousand  souls;  and  failing  the  trustees  doing  so, 
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any  fire  householders  thereof,  on  finding  caution  to  pay  the  expenses  of  process,  or 
any  magistrate  thereof,  may  apply  to  the  sheriff  by  petition  and  complaint,  who  is 
authorized  to  ordain  such  motpatn  to  be  made  or  repaired,  and  the  expenses  thereof 
to  be  paid  out  of  the  fundi  of  the  trust;  sec.  82. 

Note. — If  there  be  no  funds ^  there  does  not  appear  any  obligation  on  the  trustees. 

Gates. — No  gate  shall  open  into  road  except  the  hanging  post  shall  be  fixed  so 
far  ^m  the  centre  of  the  road  that  no  part  of  the  gate,  when  open,  shall  project 
ovef  any  part  of  such  road  or  footpath ;  and  if  otherwise,  the  occupier  shall,  within 
six  days  of  intimation,  alter  the  same  as  above  directed  ;  failing  which,  the  surveyor 
shall  cause  the  same  to  be  done  at  the  occupier's  expense,  who  shall  be  fartner 
liable  in  a  penalty  not  exeeeding  L.5  (sec.  105.) 

Hedges  AND  Trees. — Hedges  shall  be  pruned  and  trimmed,  and  cut  down  to  the 
height  of  six  feet  from  the  surface  of  the  ground,  and  trees  in  such  manner  that  the 
turnpike  road  shall  not  be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and 
wind  may  not  be  excluded  from  such  turnpike  road  to  the  damage  thereof,  except- 
ing trees  being  an  ornament  or  shelter  to  a  house,  unless  the  same  shall  hang  over 
the  road  or  footpath  so  as  to  impede  or  annoy  any  carriage  or  person  travelling 
thereon.  H  owner  or  occupier  shall  not  cut,  prune,  or  trim  hedges  or  trees  within 
ten  days  of  notice  given  him  by  the  surveyor,  he  is  authorized  to  make  complaint  to 
sheriff  or  justices,  who  shall  grant  warrant  to  summon  the  party  ten  days  after  ser- 
vice, and  on  non-appearance,  or  on  hearing  parties,  they  may  order  the  hedges  or 
trees  to  be  cut,  pruned,  or  trimmed  in  such  manner  as  may  best  answer  the  purposes 
aforesaid  ;  and  if  the  occupier  shall  not  obey  the  order  in  ten  days,  he  shall  forfeit 
the  sum  of  2s.  for  every  twenty-four  feet  in  length  of  such  hedges,  and  2d.  for  every 
tree ;  and  the  surveyor  may  carry  the  order  into  effect  at  the  expense  of  the  occu- 
pier. No  person  shall  be  compelled  to  cut  or  prune  any  hedge  at  any  other  time 
than  between  the  last  day  of  September  and  the  last  day  of  March  ;  nor  to  cut 
ornamental  trees  (unless  the  same  shall  overhang  the  road  as  aforesaid)  if  the  owner 
shall  become  bound  to  pay  the  additional  expenses  which  those  remaining  imcut 
shall  occasion  the  trustees  (sec.  88,  89.) 

Note. — The  penalties  in  this  section  do  not  appear  subject  to  modification;  Zd 
June  1864,  Whatman,  1  Irviney  483. 

Houses,  etc. — No  houses,  walls,  or  other  buildings  above  seven  feet  high,  shall 
be  erected  without  trustees'  consent  in  writing,  nor  new  enclosiu'es  or  plantations 
made  within  twenty-five  feet  from  centre  of  road,  without  prejudice  to  ftu-ther 
powers  in  local  acts :  and  no  place  out  of  which  trustees  have  been  in  use  to  take 
materials  shall,  without  their  written  consent,  be  shut  up  or  enclosed,  under  the 
penalty  of  L.5  for  each  o£ence,  with  the  expense  of  removal. — Sheriff  or  justices 
may  order  removal,  on  application  by  any  trustee  or  the  clerk ;  nor  shall  the  enclos- 
ing preclude  the  trustees  from  re-opening  and  using  the  same,  by  taking  materials 
(sec.  91.) 

Note. — This  penalty  of  five  pounds  does  not  appear  to  be  subject  to  modifica- 
tion  ;    WhatmaUy  1  Irvine,  483. 

Junction  of  Roads. — Trustees  in  altering  turnpike  roads,  may  raise,  lower,  or 
widen  other  roads  entering  thereon,  and  where  this  is  not  done,  the  trustees  or 
owners  of  such  roads  shall  build  conduits  or  bridges  over  the  side  drains  of  the 
turnpike  road  opposite  to  the  side  roads,  and  maintain  the  same ;  and  failing  their 
maintaining  them,  the  trustees  may  do  so  at  their  expense.  That  the  trustees  or 
owners  of  such  side  roads  shall  not  make  or  keep  any  mound,  sloping  bank,  or  pro- 
jection into  the  sides  of  the  turnpike  road  ;  and  the  trustees  may  remove  the  same 
at  the  owner's  expense  (sec.  86.) 

Land  taken  for  Roads. — Ist,  Trustees  may  take  ground  for  roads,  and  enter 
on  adjoining  lands  (except  gardens  and  such  like),  without  penalty,  but  on  satisfac- 
tion to  the  owners  and  occupiers  ;  and  any  person  removing  stakes,  or  other  marks 
or  fences,  shall  forfeit  a  sum  not  exceeding  L.5  (sec.  60.) 

Note. — Trustees  cannot  enter  on  land  until  settling  for  value;  Lady  M, 
Craufurdj  postea. 

2dy  Trustees  may  widen  roads  to  twenty  feet  (which  is  the  minimum  breadth  of 
turnpike  road),  exclusive  of  bank,  ditch,  or  fence,  without  any  com- 
pensation for  ground,  but  reserving  claims  of  damage  for  alteration  of 
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fences.     Trustees  may  widen  the  roads  to  forty  feet  on  compensation  for 
all  ground  above  the  width  of  twenty  feet  (sec.  61.) 

Zd,  Trustees,  in  altering  or  diverting  the  course  of  any  road,  shall  not  deviate  to 
a  greater  distance  from  the  line  of  road,  at  any  one  point,  than  100  yards, 
or  to  a  greater  length  in  all,  at  any  one  place,  than  500  yards,  or,  in 
making  a  new  road,  to  a  greater  distance  or  length,  at  any  one  point  or 
place,  than  100  yards  from  the  line  described  in  the  map  deposited  by  the 
clerk  of  the  peace,  or  take  any  garden  (or  such  like),  without  the  written 
consent  of  the  owner.  Reserving  all  the  powers  of  local  acts  as  to  taking 
lands  (sec.  62.) 

4ith,  The  trustees  and  owners  of  every  description  are  authorized  to  treat  for  the 
sale  of  all  ground  necessary  for  the  roads,  etc  (sec.  63.) 

Btk,  When  the  owners  refuse  or  delay  to  treat  for  the  sale,  or  for  damages  to 
ground,  the  trustees  may  apply  to  sheriff,  who  shall  order  fifteen  days' 
notice  thereof  to  be  given,  and  afterwards  summon  a  jury,  and  proceed 
according  to  the  forms  of  jury  trial  in  criminal  cases  in  sheriff  courts,  and 
to  determine,  by  their  verdict,  the  amount  of  damages. — The  jury  are 
entitled  to  consider  the  advantages  arising  to  the  proprietors  from  the 
new  or  altered  road. — The  shenff  may  order  fences  to  be  removed  on 
such  allowance  to  the  proprietors  as  the  jury  may  determine  on,  and 
which  allowance  proprietors  may  accept,  or  retain  the  materials  of  the 
fences  to  themselves. — After  verdict,  tne  sheriff  shall  adjudge  payment, 
and,  on  payment  or  consignation  in  Bank  of  Scotland,  or  Royal  Bank  of 
Scotland,  or  Bank  of  the  British  Linen  Company,  the  trustees  shall  have 
right  to  take  the  said  lands  and  others. — The  proceedings  and  orders  of 
sheriff  to  be  final,  and  subject  to  no  kind  of  review  (sec.  64.)  If  the 
jury  award  a  greater  compensation  than  the  trustees  have  offered,  but  less 
than  the  owner  required,  the  expense  of  the  proceedings  shall  be  borne 
equally. — If  the  jury  shall  award  the  sum  or  more  than  the  sum  re- 
quired, the  whole  expenses  shall  be  paid  by  the  trustees.  But  if  the  iury 
award  the  sum,  or  less  than  the  sum  offered  by  the  trustees,  the  whole 
expenses  shall  be  paid  by  the  proprietor  or  occupier.  When  a  person, 
from  absence,  is  prevented  from  treating,  the  expenses  shall  be  paid  by 
trustees  (sec.  66.) 

Qih,  Juiyman  not  attending,  shall  be  fined  in  a  sum  not  exceeding  L  5  (sec.  66.) 

lihf  The  trustees  shall  have  a  sufi&cient  title,  by  a  simple  discharge  of  the  price, 
or  consignation  in  any  of  the  said  banks,  or  renimciation  of  claim  of 
damage  (sec.  67.) 

8tA,  When  a  question  arises  as  to  the  title  to  receive  compensation  money,  the 
person  in  possession  at  time  of  purchase  shall  be  deemed  entitled,  tmless 
it  shall  be  shown  to  the  Court  of  Session  that  such  person  was  in  wrong- 
ful possession,  and  that  some  other  person  was  so  entitled  (sec.  76.) 

9thy  When,  from  disability  or  incapacity  in  the  proprietors,  the  compensation 
money  is  ordered  to  be  applied  in  the  purchase  of  other  lands,  the  Court 
of  Session  may  order  all  or  part  of  the  expense  of  such  purchases,  etc.  to 
be  paid  by  the  trustees  out  of  the  purchase  money  (sec.  77.) 

10th,  The  trustees  may,  on  fifteen  days'  previous  notice  to  the  minister  and  pres- 
bytery clerk,  carry  the  road  through  the  minister's  glebe,  provided  that 
such  quantity  of  ground  most  convenient  thereto  (not  being  orchard, 
garden,  or  such  like),  as  shall  be  a  sufficient  compensation  shall  be  added 
thereto ;  which  substituted  gf  ound,  although  it  be  entailed,  the  proprietors 
are  authorized  to  sell,  and  trustees  to  purchase,  and,  failing  tneir  doing 
so,  the  sheriff  shall  fix  the  value  by  jury,  in  the  san)^  manner  as  before 
provided  (sec.  78.) 
11  tA,  The  valued  rent  of  lands  is  not  to  be  altered  by  reason  of  part  being  taken 

for  purposes  of  turnpike  road  (sec.  69.) 
12th,  Trustees  may  make  a  temporary  road  through  the  grounds  adjoining  to  any 
ruinous  or  narrow  part  of  turnpike  road  (not  being  an  orchard,  garden, 
or  such  like),  to  be  made  use  of  while  the  old  road  is  repairing,  making 
recompence  to  the  proprietor  and  (Kcupier  for  damages  sustained  ;  and, 
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in  case  of  difference,  the  sheriff  or  justices  of  shire  shall,  on  the  application 
of  either  party,  and  on  an  induci®  of  six  days,  hear  and  determine  all 
questions  of  damages  and  expenses  (sec.  83.) 
Lenders  of  Monet  are  not  disqualified  to  act  as  trustee,  sheriff,  or  justice  of  the 
peace,  in  execution  of  the  act  (sec.  6.) 

Materials. — 1^,  Trustees  may  taKc  materials  for  purposes  connected  with  turn- 
pike road  from  any  common  land,  open  uncultivated  land  or  waste,  and  deposit  mud 
or  rubhish  thereon,  without  paying  for  any  surface  damages,  or  materials,  except  for 
stones  for  buildings,  and  may  carry  the  materials  through  grounds,  filling  up  or 
fencing  the  pits  or  quarries,  and  levelling  the  grounds,  and  paying  or  tendering 
damages  for  going  through  arable  or  enclosed  grounds,  to  be  determined  in  manner 
after  mentioned. 

2df  Trustees  may  take  materials  from  enclosed  grounds  (except  such  materials 
are  required  for  the  private  use  of  owner  or  occupier,  ana  such  ground  not 
being  an  orchard  or  such  like,  unless  where  materials  have  been  previously 
taken  thence  by  the  trustees),  making  or  tendering  satisfaction  for  stones 
to  be  used  for  building  and  for  surface  damages  ;  and  in  case  of  difference 
as  to  the  amount,  the  sheriff  or  justices  of  the  peace  shall,  on  the  applica- 
tion of  either  party,  and  on  an  inducise  of  sia;  days,  hear  and  determine  all 
such  questions  of  damages. 
Zdy  Before  taking  materials  from  any  enclosed  lands  from  which  none  had  been  pre- 
viously taken,  fourteen  days*  previous  written  intimation,  subscribed  by 
tufo  trustees,  shall  be  given  to,  or  left  at  the  usual  residence  of  the  pro- 
prietor and  occupier,  to  appear  before  sheriff  or  two  justices,  to  show 
cause  why  materials  ought  not  to  be  taken  therefrom,  and  on  hearing,  or 
in  their  absence,  the  sheriff  or  justices  shall  authorize  or  prohibit  the 
trustees  to  take  such  materials,  or  make  such  order  as  they  shall  think 
fit  (sec.  80.) 
Athf  No  person  shall  take  materials  provided  for  roads,  or  use  their  quarries  so 
as  to  interrupt  or  interfere  with  their  workings,  under  penalty  not  eX" 
ceeding  Tj.5  (sec.  81 ;  see  also  sec.  91.) 
Meetings. — Trustees  may  adjourn  meetings  and  shall  defruy  their  own  expenses ; 
— all  orders  (except  when  otherwise  provided)  to  be  by  a  majority  of  those  present, 
there  being  not  less  present  than  the  quorum  required  by  the  local  act. — A  preses 
shall  be  appointed  at  every  meeting,  with  a  deliberative  and  casting  vote. — No  order 
shall  be  revoked  at  any  subsequent  meeting,  without  notice  at  a  previous  meeting, 
and  entered  in  the  book  of  proceedings,  and  transmitted  by  post  to  every  trustee 
not  present  at  such  previous  meeting,  but  who  had  been  present  when  order  to  be 
reviewed  was  made,  and  such  notice  shall  be  twice  advertised  in  some  newspaper 
usually  circulated  in  the  county  where  the  road  is  principally  situated,  ten  days 
before  the  subsequent  meeting,  or  by  affixing  it  for  two  consecutive  Sundays  on  tne 
church  doors  of  the  parishes  within  which  the  road  is  situated,  and  on  all  the  toll- 
bars  on  such  road,  fourteen  days  before  such  meeting  (sec.  7*)   Two  trustees  may 
call,  or  require  the  clerk  to  call  a  meeting,  notice  being  given  by  two  advertisements, 
or  by  affixing  the  same  as  aforesaid  (sec.  8.) 

Note. — An  adjourned  meeting  may  he  held  without  a  new  requisition;  Hender^ 
son,  postea. 
Milestones. — Trustees  shall  erect  milestones  or  posts,  and  direction  posts,  at  the 
several  highwa^rs  leading  from  turnpike  road,  and  all  persons  wilfully  injuring  them, 
or  persons  lettmg  horses  or  carriages,  charging  for  more  than  half  a  mile  ixi  one 
hiring  above  the  number  of  miles  marked  on  such  stones,  shall  forfeit  a  sum  not 
exceeding  L.5  (sec.  93.) 

Minute  Book. — All  proceedings,  with  the  names  of  the  trustees  present  at  every 
meeting,  shall  be  ent^ed  in  a  book  kept  by  the  clerk,  and  subscribe  by  the  preses, 
and  which  shall  be  open  at  all  seasonable  times  to  the  trustees  without  fee,  and  the 
same,  or  extracts  thereof,  signed  by  the  clerk,  shall  be  received  as  evidence 
(sec.  14.) 

Name. — The  owner  of  every  waggon,  etc.  shall  paint,  in  a  straight  line,  hori- 
zontally, upon  some  conspicuous  part,  on  the  off  or  right  side,  and  on  the  pannels 
of  the  doors  of  all  coaches,  etc.  let  to  hire,  before  the  same  shall  be  used,  the  Chris- 
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tian  name  and  surname,  and  place  of  abode  of  the  principal  partner  or  owner  thereof, 
in  large  le^ble  Roman  letters,  either  of  a  dark  colour  upon  a  light  groimd,  or  of  a 
light  colour  on  a  dark  ground,  not  less  than  one  inch  in  height,  with  numbers, 
banning  with  number  one,  and  proceeding  in  regular  progression ;  and  every  owner 
iismg  the  same  without  such  name  and  descriptions,  and  ever^  person  driving  the 
same,  shall  forfeit  for  every  such  offence  a  sum  not  exceeding  40s.;  and  every 
waggon,  etc.  without  such  name,  or  having  the  same  covered  or  illegible,  shall  be 
liable  to  pay  double  toll ;  and  every  person  driving  such  waggon,  who  shall  refuse  to 
stop  and  permit  the  name  to  be  read  or  uncovered  by  any  person,  shall  forfeit  the 
like  sum  (sec.  108.) 

Note. — A  company  firm  is  not  sufficient  compliance  with  this  clause,  there  ought 
to  be  the  name  of  the  managing  partner  on  the  cart. 
Nuisances  (sec.  96.)  ~A  penalty  not  exceeding  50s.  besides  damages  is  provided 
fw— 

]«t,  Riding  on  footpath  or  causeway  set  apart  for  foot  passengers. 
2dj  Leading  cattle,  or  driving  any  sort  of  carriage  thereon. 
Zdy  Obstructing  or  damaging  footpaths,  bridges,  posts,  rails,  or  fences  thereof. 
4^  Wilfully  pulling  down  or  damaging  any  hedge,  wall,  toll-bar,  or  any  building, 
fence,  or  erection  made  by  the  trustees,  or  repaired,  or  repairable  by 
them. 
5<A,  Breaking  or  injuring  any  tools,  materials,  or  any  articfe  whatever  belonging 

to  or  used  by  the  trustees. 
%thy  Hauling  or  drawing  any  timber,  stone,  or  any  other  thing  on  road,  otherwise 

than  in  wheeled  carriages. 
7M,  Allowing  anything  in  a  carriage  to  drag  or  trail  on  road. 
hih.  Turning  horse,  plough,  or  harrow  on  the  road,  or  side  drain  or  ditches. 
9thy  Killing,  dressing,  etc.  any  beast  on,  or  side  of,  or  exposed  situation  near,  road. 
lOiA,  Driving  any  horse,  etc.,  conveying  any  thing  except  hay  and  straw,  where 

the  same  projects  more  than  30  inches  from  the  side  of  horse. 

llthf  Driving  cart  carrying  such  article  (excepting  as  aforesaid^  projecting  more 

than  one  foot  laterally  beyond  the  wheels ;  or.  So  as  to  impede  or  obstruct 

the  passage  of  any  person,  horse,  beast,  or  carriage  travelling  along  road. 

\2th,  Carry mg  timber  or  any  article  above  twenty-five  feet  long  on  any  cart  or 

carriage  not  having  more  than  two  wheels. 
13^,  Pitching  any  tent,  or  encamping  on  or  by  sides  of  road. 
l^th.  Using  blacksmith *s  shop,  etc.  without,  by  good  and  close  shutters,  or  other- 
wise, every  evening  after  it  becomes  twilight,  preventing  the  light  from 
such  shop  shining  into  or  upon  the  road,  and  being  dangerous  or  detri- 
mental to  travellers. 
\bthy  Making  bonfires,  or  using  fireworks  within  one  hundred  feet  of  centre  of 

road. 
\Qthy  Discharging  fire-arms,  flying  kites,  baiting  bulls,  playing  at  foot-ball,  tennis, 
fives,  cricket,  or  any  game  on  road  or  sides  thereof,  or  in  any  exposed 
situation  near  thereto,  to  the  annoyance  of  any  passenger  or  passengers. 
l7tA,  Leaving  any  kind  of  carriage  upon  road  or  side  thereof  without  any  proper 
person  in  the  sole  custody  or  care  thereof,  longer  than  may  be  necessary 
to  load  or  unload  the  same,  except  in  cases  of  accident,  nor  then  for  a 
longer  time  than  necessary  to  remove  the  same. 
18^^,  Not  placing  any  kind  of  carriage  as  near  to  one  side  of  the  road  as  con- 
veniently may  be,  during  the  time  of  loading  or  unloading,  or  of  taking 
refreshments,  either  with  or  without  horse. 
\dthy  Laying  anything  whatever  on  road,  or  sides  thereof,  or  footpaths  or  cause- 
ways a4Joining. 
20th,  Hanging  or  laying  any  linen  clothes,  or  any  such  ardde,  on  any  hedge  or 

fence  of  any  road. 
21  J*,  Suffering  any  water,  filth,  or  other  offensive  matter,  to  run  or  flow  into  or  upon 

road  or  footpaths  from  any  house  or  premises  adjacent. 
22d,  Suffering  swine  to  root  up  road,  hedges,  &c.,  on  sides  of  road. 
23£^  Not  removing  stone  or  other  article  used  in  blocking  carriage  in  going  up 
hUl. 
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24th,  Destroying  or  injuring  any  lamp  or  lamp-post,  or  extinguishing  the  light  of 

such  lamp. 
Nuisance. — The  surveyor  or  contractor  (sec.  101)  shall  forfeit  a  sum  not  «?- 
ceeding  L.5,  besides  damages  and  expenses,  on  the  prosecution  of  any  person  travel- 
ling on  road,  for — lit^  Laying  on  road  any  heap  of  stones  or  other  materials,  and 
permitting  the  same  to  remain  longer  than  necessary  for  the  breaking  and  spreading 
the  same.  2<i,  Laying,  or  knowingly  permitting  to  remain  on  road,  any  matter  or 
thing  which  may  endanger  the  safety  of  any  passenger.  [See  Obstructions.']  3rf, 
I^i&g'ng  any  pit,  or  making  any  cut  on  any  turnpike  road,  without  sufficiently 
fencing  the  same.  But  it  is  lawful  for  any  surveyor,  contractor,  or  other  person,  to 
have  on  road  during  dayli|;ht  trestles  or  bars  to  prevent  interruption  to  repairs,  or 
to  prevent  carts  or  carriages  running  in  tracts  injurious  to  road,  provided  that  such 
trestles  or  bars  shall  at  all  times  be  placed  in  such  manner  as  not  to  be  more  incon- 
venient to  passengers  than  may  be  necessary  to  prevent  interruption  to  the  work,  or 
to  prevent  carts  or  carriages  from  running  m  tracts  injurious  to  the  road. 

Note. — This  permission  gives  no  countenance. to  the  highly  dangerous  practice 
on  some  roads  of  placing  stones  alternately  in  both  tracts,  so  as  to  force  the 
carriage  for  miles  to  drive  right  and  left,  and  thus  help  to  make  the  road 
which  the  traveller  pays  toll  for  having  made  for  him. 

Obstructions. — Any  trustee,  surveyor,  or  person  authorized,  may  seize  and  carry 
off  any  timber,  stone,  dung,  rubbish,  or  other  matter  or  thing  whatsoever,  laid  or  left 
on  road  or  footpath,  or  side  drains  or  ditches,  and  to  sell  or  otherwise  dispose  of  the 
same,  as  a  forfeiture,  unless  such  matter  or  thing  shall  be  previously  redeemed  by 
payment  of  the  penalty,  provided  that  materials  may  be  laid  down  for  building,  etc., 
but  not  occupying  one-fourth  part  of  the  road,  and  three  days'  intimation  being 
given  in  writing  to  the  clerk  or  surveyor,  and  fixing  and  lighting  lamps  thereon 
(sec.  87.) 

Officers. — Trustees  are  to  appoint  clerks,  collectors,  treasurers,  superintendents, 
surveyors,  and  other  officers,  witn  reasonable  salaries  or  allowances  (sec.  10.)  The 
officers  shall,  whenever  required,  render  accounts  with  vouchers,  and  on  refusing  or 
wilfully  neglecting  to  do  so  vT\i\i\n  fourteen  days  after  being  required,  or  to  deliver 
books,  tools,  or  any  matter  or  thing  belongin*?  or  relating  to  the  road,  the  sheriff  or 
justices  in  quarter-sessions,  on  summary  compluint  by  trustees,  may  order  money  to 
be  levied  by  poinding  and  sale  ;  and  if  sufficient  goods  be  not  found,  or  if  it  appears 
that  the  officer  has  wilfully  refused  so  to  account  or  to  deliver  up,  the  sheriff  or  jus- 
tices may  commit  him  to  the  house  of  correction  or  gaol,  until  he  render  account  and 
vouchers,  and  pay  or  compound  for  the  money,  or  deliver  up  books,  tools,  etc. ;  but 
no  officer  committed  for  want  of  sufficient  effects  shall  remain  in  prison  longer  than 
six  calendar  months  (sec.  17.)  No  person  acting  as  clerk  and  treasurer,  revenue 
collector,  superintendent,  or  surveyor,  shall  have  any  share  or  interest  in  any  contract 
with  trustees,  under  the  penalty  of  L.lOO,  and  the  trustees  may  render  such  contract 
void  (sec.  13.) 

Note. — The  above  penalty  does  not  appear  subject  to  modification ;  Whatman^ 
supra. 

Old  Roads. — Old  and  by-roads  may,  on  application  of  the  trustees,  be  ordered 
by  the  justices,  at  any  stated  meeting,  to  be  shut  up,  six  months  after  date  of  order, 
if  not  appealed  from  ;  but  thirty  days*  notice  of  intimation  of  intention  to  propose  the 
order  must  be  given  by  advertisement  in  any  newspaper  usually  circulated  in  the 
county,  and  by  advertisement  affixed  to  the  church  door  of  any  parish  in  which  such 
road  is  situated  ;  and  any  person  may  complain  of  said  order  within  six  months  to 
the  quarter-sessions  or  sheriff,  who  shall  finally  determine  therein,  and  there  shall  be 
no  review  in  any  coiurt  or  by  any  process  whatever,  and  no  trustee  present  at  the 
passing  of  the  order  shall  act  as  a  justice  in  quarter-sessions  (sec.  70.) 

Opening  Surface  of  Roads — When  road  is  opened  with  consent  of  trustees,  £ar 
laying  pipes  for  water,  gas,  tunnels,  or  railroads,  or  for  any  other  purpose  whatever, 
if  the  same  shall  not  be  immeiiiately  repaired,  renewed,  and  rendered  completely 
sufficient  and  good,  to  the  satisfaction  of  the  trustees  or  surveyor,  the  trustees  may 
do  so  themselves,  at  the  expense  of  the  persons  opening  the  same,  as  ascertained  bj 
fin  account  under  the  hands  of  trustees,  or  a  quorum  of  them,  or  of  their  clerk  or  sui> 

2  I 


498  HIGHWAYS  (General  Turnpike  Act.) 

▼eyor,  and  if  any  damage  shall  happen  to  the  .public  from  the  operations,  such  person 
shall  relieve  the  trustees  thereof  (sec.  100.) 

Parapets. — The  trustees  shall  erect  parapets  or  fences  on  the  sides  of  bridges  or 
other  dangerous  parts ;  and  if  they  fail,  the  procurator-6scal,  or  any  commissioner  of 
gapply  (the  latter  finding  security  for  expenses  of  process,  if  he  fail),  may  prosecute 
trustees  before  the  sheriff,  who  shall  determine  the  complaint  in  a  summary  manner, 
and,  if  proven,  shall  compel  the  trustees  to  remedy  the  matter  and  award  expenses ; 
but  if  the  complaint  is  groundless,  the  private  prosecutor  shall  be  liable  in  expenses 
(sec.  94.) 

Parish  Liability. — Where  persons  damaging  parapets,  toll-houses,  etc.,  cannot 
be  discovered,  the  trustees  may  complain  to  sheriff  or  justices,  having  previously 
given  notice  at  the  church  door  of  the  parish  where  the  damage  was  done,  on  two 
consecutive  Sundays,  and  the  sheriff  or  justices  shall  hear  the  complaint  in  a  sum- 
mary manner;  and  if  they  sustain  the  same,  they  are  empowered  to  assess  the 
damage  and  expenses  upon  the  proprietors,  occupiers,  and  those  who  are  liable  in 
statute  labour  conversion  money  in  said  parish ;  and  which  shall  be  levied  in  the 
same  manner,  in  the  same  proportions,  and  with  relief  as  the  said  conversion  money 
(sec.  95.) 

Pasturing. — Any  beast  pasturing  or  found  straying  on  road,  or  side  thereof  (ex- 
cept on  such  parts  as  pass  through  any  common  or  waste  ground,  or  land  not  en- 
closed, or  arable  on  both  sides),  the  person  permitting  the  beast  so  to  pasture  or  stray, 
or  having  the  charge  thereof,  or  if  such  person  cannot  be  found,  its  owners  shall  pa^ 
a  sum  not  exceeding  5s.  for  every  such  beast,  and  the  beast  may  be  seized  until 
penalty  and  expenses  are  paid,  and  if  not  paid  within  three  days  after  notice  has  been 
given  on  the  two  nearest  toll  bars  on  the  road/  the  same  may  be  sold  under  authority 
of  the  sheriff  or  any  justice,  and  the  surplus  paid  to  the  owner  (sec.  103.) 

Pits. — Proprietors  or  occupiers  not  fencing  pit  or  cut  witliin  twelve  feet  of  the 
side  of  the  road,  shall  forfeit  a  sum  not  exceeding  L.5  for  every  day  after  three  days 
of  a  requisition  by  any  two  trustees  or  procurator  fiscal,  and  they  may  thereafter 
fence  the  same  at  the  expense  of  the  proprietor  or  occupier  (sec.  102.) 

Plans. — The  plans  of  roads  and  books  of  reference  shall  remain  with  the  clerl^of 
the  peace ;  and  all  owners  or  occupiers  of  ground  on  the  line  of  roads  shall  have  access 
to  such  plans  and  books,  and  liberty  to  take  extracts,  paying  the  clerk  at  the  rate  of 
6d.  for  every  72  words  of  such  extracts  (sec.  28.)  The  trustees  may  make  road, 
though  there  may  be  error  in  names  of  owners  and  occupiers,  if  certified  by  two  or 
more  justices  of  the  peace,  that  such  error  proceeded  from  mistake,  and  that  notice 
was  given  (sec.  29.) 

Prosecutions  (sec.  109.) — Prosecutions  for  any  expenses,  toll-duty,  penalty, 
forfeiture,  or  fine,  may  be  brought  before  the  sheriff  or  any  justice  of  the  shire. 

l8tf  Where  the  penalty,  etc.  has  become  due,  or  been  incurred  ;  or,  2(/,  Where 
the  offender  shall  reside.  The  trustees  may  allow  the  expenses  out  of  the  trust 
fund.     The  prosecution  may  be  at  the  instance  of—- 

Ist^  The  procurator-fiscal ;  2d,  the  trustees ;  Bd,  any  of  their  number ;  4/A,  any 
one  authorized  by  the  trustees  (sec.  109.) 

Note. — The  above  portion  of  the  clause  as  to  the  prosecutors  is  ambiguous,  but 
the  above  appears  to  be  its  true  meaning. 

5th,  The  clerk  to  the  general  trust,  but  not  district  clerks  (sec.  16);  6th,  the 
treasurer  (sec.  16) ;  7tJi,  Any  person  informing,  so  far  as  the  offence  falls  under  the 
Mutiny  Act.   . 

Note.  — It  was  held  that  the  trustees  could  not  let  or  assign  to  the  toU-heeper  the 
penalties,  so  as  to  entitle  him  to  sue  for  them;  26th  June  1839,  MitcheU; 
See  l^th  June  1842,  Ker,  Individual  trustees  may  sue  to  remove  obstruc- 
tions; 17th  Feb.  1827,  Oswald. 

(Sec.  110.)  All  prosecutions  (except  when  otherwise  provided)  shall  be  heard 
b^  the  sheriff  or  two  and  quorum  of  justices,  or,  on  the  non-appearance  of  defender, 
after  summons,  on  an  inducise  of  six  days,  personally,  or  at  his  dwelling-place  (of 
wMch  the  oath  of  one  witness,  or  an  execution  without  witnesses,  shall  be  sufficient 
evidence) ;  and,  on  proof  by  confession,  or  oath  of  one  credible  witness,  or  other 
competent  evidence,  the  sums  awarded  shall  be  levied,  with  expenses — 1^^,  By 
lK>inding  and  sale  of  the  goods  of  party  offending,  under  warrant ;  but,  2d,  if  sum 
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be  not  paid,  on  conviction,  the  offender  may  be  detained  in  safe  custody,  until  return 
can  be  conveniently  made  to  such  warrant  of  poinding,  or  until  he  give  security  to 
appear  on  day  of  such  return ;  and,  3d,  if,  on  such  return,  it  shall  appear  that  no 
sutlicient  goods  and  effects  can  be  found,  then  it  shall  be  lawful  for  sheriff  or  justioesy 
in  cases  where  penalty  exceeds  408.,  to  commit  offender  to  gaol  or  house  of  correc* 
tion,  for  a  period  not  exceeding  four  months,  or,  if  less  than  40s.  for  a  period  not 
exceeding  two  months,  unless  sums  are  sooner  paid.  The  penalties,  etc.,  if  not 
otherwise  directed  by  the  general  or  local  act,  or  if  not  directed  by  the  judge 
to  be  paid  towards  expenses,  shall  be  paid  to  the  trustees  for  the  purposes  of 
the  road. 

Prosecutions — Summary. — Sheriff,  or  one  justice  may,  if,  on  duljr  considering 
the  nature  of  the  case,  he  shall  think  fit,  and  not  otherwise^  proceed  m  a  summary 
way,  and  grant  warrant  to  bring  offender  before  him  for  examination,  and,  after 
hearing  parties,  on  confession,  or  probation  on  oath  of  any  credible  witness,  or  other 
competent  evidence,  proceed  to  determine  thereon,  without  any  written  pleadings  or 
record  of  evidence,  and  to  grant  warrant  for  levying  the  penalties,  by  poinding  and 
sale  ;  and,  in  case  of  a  return  of  no  effects,  or  in  case  it  shall  appear  that  no  suffi- 
cient effects  can  be  found,  for  commitment  of  the  offender  as  above  enacted ;  a 
record  being  preserved  only  of  the  charge  and  judgment  (sec.  111.)  Witnesses 
not  attending,  for  either  party,  without  reasonable  excuse,  shall  forfeit  a  sum  not 
exceeding  L.5,  and  it  shall  be  no  objection  that  witness  has  app)eared  without  cita- 
tion (sec.  112.)  When  offenders  are  not  known,  they  may  be  seized  without 
warrant  and  taken  before  the  sheriff,  or  any  justice,  who  shall  examine,  and  dis- 
charge or  commit  such  person  until  caution  for  his  appearance  be  found,  or  proceed 
in  the  summary  way  provided  hj  section  111  (sec.  113.)  An  appeal  may  be 
taken  from  judgment  of  the  justice  to  the  quarter-sessions,  within  three  months 
after  judgment  and  not  afterwards,  the  appellant  giving  fifteen  days  notice  to  the 
defender,  the  clerk  of  the  trustees,  and  the  clerk  of  the  justices,  and  finding  caution 
to  pay  the  expenses  of  the  appeal ;  and  the  judgment  of  the  quarter-sessions  and  of 
the  sheriff  shall  be  final  and  conclusive,  and  subject  to  no  review  whatsoever 
(sec.  114.) 

Note. — A  question  as  to  pontage  does  not  fall  within  the  act  and  this  clause  of 
exclusion ;  nor  docs  an  action  for  repetition  of  toll  duties. 

Warrants  may  be  enforced  in  other  counties  on  indorsation  by  a  magistrate 
thereof,  and  may  be  executed  by  an  officer  of  either  county  (sec.  115.)  Depend- 
ing cases  are  not  to  be  affected  by  the  act,  and  sums  may  be  recovered  under  the 
Sheriffs  Small  Debt  Act,  10  Geo.  IV.  c.  65  (sec.  116.)  Trustees  neglecting  to 
repair  or  maintain  road,  may  be  prosecuted  in  a  summarv  manner,  but  only  before 
Court  of  Session,  at  the  instance  of  any  person  having  paid  toll,  and  finding  caution 
for  expenses,  and  if  complaint  shall  be  found  to  be  without  probable  cause,  the 
complainer  shall,  besides  expenses,  be  found  liable  in  a  penalty  of  L.2(^for  the  pur- 
poses of  the  trust  (sec.  117.) 

Note. — This  penalty  does  not  appear  subject  to  modification ;  Whatman^  supra. 

All-  actions  and  prosecutions  must  be  brought  within  six  months  (sec.  118.) 
{This  limitation  applies  to  a  reduction  of  a  conviction ;  Selkirk^  postea ;  hut  not  to 
actions  between  trustees  and  tacksmen ;  2'id  Dec.  1842,  Sommerville.) 

Trustees  may  sue  and  be  sued  in  name  of  their  clerk,  or  treasurer,  and  such  actions 
shall  not  fall  by  their  death.  Ail  expenses  of  such  actions  shall  be  paid  from  trust 
funds  (sec.  16.)    See  Criminal  Prosecutions,  antea,  and  Forms,  postea. 

R I  DOES. — Persons  ploughing  unenclosed  land  adjoining  road  shall  make  side 
ridges  along  the  sides  of  the  road,  of  the  breadth  of  twelve  feet  at  the  least,  imder 
a  penalty  not  exceeding  L.5  (sec.  104.) 

Sheriffs. — Sheriffs  shall  take  affidavits  of  notices  to  owners  and  occupiers, 
according  to  form  in  act,  which  shall  require  no  stamp,  and  no  fee  shall  be  charged 
by  sheriff,  sheriff- clerk,  or  other  officer  (sec.  30);  and  proof  of  sheriff's  handwriUng 
will  be  sufficient  without  witnesses  (sec.  31.) 

Skinners. — No  person  shall  place  a  skinner's  washing-pond  within  T)ne  hundred 
yards  of  road,  under  a  penalty  not  exceeding  L.6  for  every  day  such  nuisance  shall 
continue  (sec.  107.) 

Subscriptions. — Trustees  may  receive  subscriptions  for  making  or  maintaining 
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toady  and  assign  tolls  in  security  of  repayment  (sec;  19) ;  and  subscriptions  not  paid 
after  forty  days'  notice  may  be  recovered  in  any  competent  court  (sec.  20.) 

Toll  Babs  and  Toll  Dues. — Trustees  may,  at  a  meeting  held  for  the  purpose 
(of  which  one  calendar  month's  notice  shall  be  given  in  writing,  affixed  to  all  the 
toll-bars  on  the  road,  and  by  advertisement  in  any  newspaper  circulated  in  the 
shire),  from  time  to  time  lessen  and  reduce  or  advance  the  tolls,  or  remove  toll-bars, 
or  again  erect  them ;  but  no  toll  shall  be  reduced  or  bar  removed  without  the  con- 
sent in  writing  of  the  persons  entitled  to  three-fourths  of  the  money  due  on  tolls, 
and  of  the  trustees  who  are  personally  liable  for  the  same  (sec.  33.) 

Toll-Bars  and  Toll- Ho  uses. — Trustees  may  erect  toll-bars  and  houses,  with 
gardens  not  exceeding  one-eighth  of  an  acre,  which  shall  be  vested  in  the  trustees ; 
but  no  new  toll-bar  shall  be  erected  unless  ordered  by  trustees,  at  a  meeting,  of 
which  and  the  purpose  thereof  fourteen  days'  notice  shall  have  been  given  in  any 
newspaper  usually  circulated  in  the  shire,  and  by  affixing  the  same  on  all  the  toll- 
bars  on  such  road  which  shall  not  be  farther  distant  than  six  miles  from  the  place 
where  such  toll-bar  is  proposed  to  be  erected,  and  also  on  the  parish  church  door 
(sec.  32.) 

Note. — Trusteea  are  not  entitled  to  erect  toll-Juntses  until  they  settle  for  the 
ground;  Lady  M.  Craufard,  postea. 
Toll  Dues — Broad  Wheels.— Trustees  may  exempt  to  the  extent  of  one-third 
of  toll  dues,  every  waggon,  etc.,  with  two  wheels,  having  the  sole  or  bottom  of  the 
fellies  of  the  wheels  of  the  breadth  of  five  inches  or  upwards,  and  being  cylindrical^ 
that  is  to  say,  of  the  same  diameter  on  the  inside  next  the  carriage  and  on  the  out- 
side, so  that  when  rolling  on  a  flat  surface  the  whole  breadth  thereof  shall  bear 
equally  on  such  flat  surface,  and  that  the  opposite  ends  of  the  axle-trees  of  such 
carriages,  as  far  as  the  same  shall  be  inserted  in  the  naves  of  the  wheels,  shall  not 
form  an  angle  with  each  other,  but  shall  be  in  the  continuance  of  one  straight  line, 
80  that  in  each  pair  of  wheels  belonging  to  such  carriages,  the  lower  parts  which 
shall  rest  on  the  ground  shall  be  at  the  same  distance  from  each  other  as  the  upper 
parts  of  said  pair  of  wheels ;  and  further,  having  the  nails  sunk  level  with  the  rings 
on  the  wheels  ;  and  every  waggon,  etc.,  with  four  wheels  having  the  said  bottoms 
seven  inches  and  a  half  in  breadth,  or  upwards,  and  cylindrical  as  before  mentioned. 
Every  person  claiming  the  above  privilege  to  permit  the  wheels  to  be  examined  and 
measured  (sec.  52.) 

Toll  Dues — Carriages  affixed  to  others. — Any  four-wheeled  carriage  aflixed 
to  any  waggon  or  cart,  shall  pay  as  if  drawn  by  two  horses.  Any  two-wheeled 
carriage  so  affixed,  shall  pay  as  if  drawn  by  one  horse ;  and  anv  horse  fixed  to,  but 
not  drawing  carriage,  etc.  shall  pay  as  one  horse  laden  or  unladen,  as  the  case  may 
be  (sec.  43.) 

Toll  Dues — Compounding. — Trustees  before  letting  tolls  may  compound  for  a 
term  not  exc^ing  one  year,  which  composition  shall  be  paid  in  advance, .  and  in 
default  thereof,  the  agreement  shall  be  void.  Bnt  it  shall  not  be  lawful  for  tacks- 
man or  toll-gatherer  to  make  such  compositions  or  accept  lower  tolls  than  those 
settled  by  the  trustees,  or  to  pay  back  any  money  with  the  intent  of  avoiding 
the  provisions  of  the  act^  under  a  pepalty  not  exceeding  L.20  for  each  offence 
{sec.  53.) 

Note. — A  bargain  to  compound  may  he  put  an  end  to  at  any  time.    But  if 
implemented  it  does  not  appear  that  the  tollman  can  fall  back  on  the  Act  for 
higher  toll.     See  Balfour,  postea. 
Toll  Dues — Evasion  (sec.  45.) — Penalty  not  exceeding  L.6  each  time. 
Istf  When  any  person  passes  to  or  from  turnpike  road,  on  any  land  near  or  ad- 
joining thereto  (not  being  a  public  highway),  the  person  not  being  the 
proprietor  or  occupier,  or  one  of  their  servants  or  family,  with  intent  to 
evade  toll  duty, 
Hdy  If  proprietor  or  occupier  shall  knowingly  or  willingly  permit  any  person 

(except  as  aforesaid)  so  to  pass  over  such  land,  unth  such  intent, 
Zdy  If  any  person,  not  being  a  toll -gatherer,  shall  give,  or  if  any  person  shall 
receive  from  any  other  person,  not  being  a  toll-gatherer,  or  shall  forge, 
counterfeit,  or  alter  any  note  or  ticket  directed  to  be  given,  with  intent  to 
evade  the  payment  of  the  tolls. 
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4^hy  If  any  person  shall  fraudulently  or  fordbly  pass  through  any  toll-bar  or  fence 

connected  therewith,  with  intent  as  aroresaid. 
5^  If  any  person  shall  take  off,  or  cause  to  be  taken  off,  any  horse  from  any 
coacli,  etc.  at  or  before  the  same  shall  come  to  any  toll-bar,  and  after 
passing  such  toll-bar  shall  add  or  put  on  any  horse,  etc.  to  such  coach, 
etc.  with  intent  to  avoid  any  toll  payable  or  penalty  imposed  by  any  turn- 
pike act. 
Note. — It  does  not  appear  illeaalfor  a  person  to  leave  his  carriage  within  the 
bar,  aiid  pass  through  it  on  foot^  though  the  carriage  hcts  travelled  100  yard* 
on  the  turnpike. 
Toll  Dues — Horses. — Horses  paying  toll,  and  returning  with  carriage  before 
nine  o'clock  next  morning,  shall  have  the  first  toll  deducted  ^sec.  40.) 

Toll  Dues — LoADiNO.-^Nothing  under  (me  hundred  weight  shall  be  reckoned  a 
loading  so  as  to  incm*  a  second  toll  in  returning  the  same  day  (sec.  38.) 

Toll  Dues — Post  Chaises,  etc. — All  carriages  let  out  to  hire  shall  pay  toll 
every  time  of  passing,  whenever  any  new  hiring  takes  place  (sec.  42.) 

Note. — A  party  hired  when  passing  first  and  returning  not  empty ^  hut  with  a 
load  for  himself  appears  liable  in  second  toll.  But  a  cart  hirei  for  the  day 
seems  entitled  to  pass  on  same  toll,  there  being  no  new  hire. 

Toll  Dues — Post  Horses. — ^Post-horses  may  repass  toll-bar  before  nine  o'doek 
of  the  morning  of  the  day  following  the  day  on  which  toll  was  paid  either  with  or 
without  the  carriage,  without  paying  second  toll,  if  no  new  hiring  has  taken  pla^ 
(sec.  39.) 

Note. — Generally  by  local  acts  the  toll  is  on  the  horses  not  on  the  carria^,  so  » 
change  of  carriage  (of  the  same  kind)  does  not  infer  new  toll.  See  English 
cases,  postea. 

Toll  Dutiks — Post  Office. — Trustees  may  compound  with  Postmaster-Gkneral 
without  any  limitation  as  to  amount  of  tolls  or  number  of  years.  But  no  toll  shall 
be  so  agreed  on  more  than  what  would  be  paid  by  stage  coach  with  same  number  of 
horses  (sec.  64.) 

Toll  Dues — Recovery. — ^Where  any  person  wilfully  neglects  or  refuses  to  pay  toll 
nfter  demanded,  toll-gatherer  may  then,  or  within  twelve  hours  after,  with  assistance} 
seize  horses,  etc.,  or  carriage,  etc.,  on  which  such  toll  is  imposed,  or  any  goods  or 
effects  of  the  person  (except  bridle  or  reins  of  horse,  etc.,  separate  from  horse,  etc.)0 
and  if  tolls  and  expenses  be  not  paid  in /bur  days,  person  seizing  may  complain  to 
sheriff  or  any  justice  of  the  shire,  who,  after  hearing  the  offender,  or  faOing  his 
appearance,  after  forty-eight  hours'  notice,  personally  or  at  his  dwelling-place,  shall 
determine  the  matter  summarily,  and  grant  warrant  to  sell  by  public  roup  the  horse 
or  article  seized ;  the  surplus,  after  paying  the  tolls  and  expenses,  being  returned  to 
the  owner  (sec.  44.)     See  Exemptions, 

Note. — The  right  of  seizure  does  not  exclude  that  of  personal  prosecution, — 
Simpson,  postea. 

ToT.L  Dues — ^Roup. — Trustees,  at  a  meeting  appointed  for  the  purpose,  may  let 
tolls  by  public  roup,  and  if  not  so  let,  they  may  let  the  same  by  private  tender.  No 
tolls  shall  be  let  for  more  than  three  years,  and  the  trustees  may  bid  themsdves,  or 
by  a  person  authorized  and  declaring  himself  as  such  (sec.  34.) 

Toll  Dues — Stage  Coaches. — All  carriages  and  carts  carrying  passengers  or 
goods  for  pay  or  reward,  shall  pav  toll  every  time  of  passing  or  repassing,  but  shall 
not  be  liable  on  account  of  any  change  of  horses  for  any  tou  not  otherwise  exigible 
(sec.  41.) 

Note.— !4  carrier's  caH  is  liable  every  time  of  passing. — Armstrong,  postea. 

Toll  Dues — Table. — Trustees  shall  provide  a  printed  or  painted  schedule  or 
table,  containing  the  name  of  bar,  with  list  of  tolls  payable  there,  and  the  name 
of  any  bar  cleared  there,  and  shall  provide  tickets  denoting  the  payment  of  toll,  and 
the  bars  so  cleared,  one  of  which  tickets  shall  be  given  to  the  person  paying  toll, 
and  shall  bear  the  day  of  the  month,  and  on  production  thereof,  the  person  shall 
pass  through  such  other  bar  without  additional  toll  (sec.  35.)  The  toll-keeper 
shall  place  and  keep  in  front  of  toll-house  or  collecting  boxes,  the  said  table  of  toll 
dues,  and  his  Christian  name  and  surname  painted  in  black  on  a  board  with  a  white 
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ground,  each  of  the  letters  of  the  name  being  at  least  two  inches  in  length,  and  of  a 
breadth  in  proj^ortion ;  and  it  shall  not  be  lawful  to  exact  toll  at  any  bar  where  such 
board  or  table  is  not  so  placed  (sec.  65.) 

Note. — A  tollman  cannot  retain  rent  for  want  of  table  if  not  asked. — Parlane, 
postea.  The  rate  of  tolls  is  fixed  by  local  acts.  It  has  been  held  in  inferior 
courts  that  toU  is  not  exigible  on  vehicles  drawn  by  men  or  by  dogs,  such  not 
being  specified  in  the  act,  and  that  the  tollman  is  bound  to  open  his  gate  to 
permit  such  to  pass, 

Toll-Gatheber's  Absconding. — K  toll-gatherer  incur  any  penalty  and  abscond, 
sheriff  or  justice  convicting  may  order  the  same  to  be  paid  by  the  tacksman  under 
whom  he  acted  (sec.  58.) 

Toll-Qatherer's  Death.—  On  death  of  toll-gatherer,  two  trustees  may  appoint 
a  fit  person  in  his  place  until  next  meeting  of  trustees.  Any  person  discharged,  and 
refusing  to  deliver  up  possession  within  three  days  after  notice  of  his  discharge,  or 
the  wife  and  family  of  person  dying  so  refusing,  sheriff  or  any  justice  may  grant 
warrant  to  eject  such  persons,  and  put  in  the  new  toll-gatherer  (sec.  56.) 

Toll-Gatherer — Ejection. — If  toll-gatherer  or  tacksman  fail  in  paying  rent, 
or  any  instalment  after  one  month  of  becoming  due  and  payable,  sheriff  or  two  jus- 
tices, on  the  complaint  of  clerk  or  treasurer,  may  summon  toll-gatherer,  and  hear  the 
cause  in  a  summary  way,  and  grant  warrant  for  instant  ejection,  and  trustees  maj 
let  such  toll  of  new,  reserving  all  claims  of  the  trustees  against  the  tacksman  and  his 
cautioners  (sec.  57.) 

Toll-Gatherer's  License. — Toll-gatherers  shall  not  have  license  to  sell  spirits 
without  consent  of  trustees  (sec.  59.) 

Note. — By  Act  16  and  17  Vict,  c.  67  (1853),  licenses  to  toll-keepers  are  absolutely 
prohibited, 

Toll-Gatuerer — Penalties  (sec.  56.) — ^Toll  gatherer  is  liable  in  a  penalty 
not  exceeding  L.5,  for  each  offence  following : — 

1^,  Not  placing  and  keeping  his  name  and  the  table  of  dues  as  directed  by  sec.  55. 
'    2d,  Demanding  or  taking  a  greater  or  less  toll  than  authorized. 

Zd,  Demanding  or  taking  toU  from  any  person  exempt,  and  claiming  his  exemp- 
tion. 
4th,  Refusing  to  permit  person  to  read  the  board  or  table. 
6th,  Refusing  to  tell  his  name  and  surname  to  any  person  demanding  the  same 

and  paying  the  toll, 
6th,  Giving  a  raise  name. 

7th,  Refusmg  or  neglecting  to  give  a  ticket  as  required  by  sec.  35. 
Sth,  Unnecessarily  detaining  or  obstructing  any  passenger  from  passing  through 

bar,  the  legal  toll  being  paid  or  tendered. 
9th^  Permitting  or  suffering  any  obstruction  to  passing  bar,  by  the  stopping  or 
unnecessarily  delaying  of  any  carts  or  carriages. 
lOtJi,  Omitting  to  take  double  toll  on  account  of  want  of  owner^s  name,  as  required 

by  sec.  108. 
llthy  Making  use  of  any  scurrilous  or  abusive  language  to  any  trustee,  surveyor, 
traveller,  or  passenger. 
Toll-Houses  and  Old  Roads. — ^Trustees  may  exchange  old  roads  or  ground  on 
which  toll-houses  have  been  built,  for  other  lands  which  may  be  required,  or  sell 
such  by  public  roup,  and  such  exchanges  and  sales  shall  be  good  without  disposi- 
tions or  infeftments.     But  before  selling  such,  the  same  shall  be  offered  to  the  per- 
son from  whose  land  the  same  shall  have  been  taken,  or  his  heirs  therein,  and  on 
bis  non-acceptance,  to  the  person  whose  lands  shall  immediately  adjoin  thereto,  and 
if  such  persons  shall  refuse  to  purchase,  the  oath  of  any  disinterested  person  shall 
be  sufficient  evidence  of  the  offer  and  refusal.     If  such  persons  agree  to  purchase, 
but  differ  as  to  the  price,  it  shall  be  determined  by  a  jury  as  before  provided  for, 
and  the  price  applied  to  the  purposes  of  the  trust,  and  purchaser  shall  not  be  liable 
for  any  misapplication  (sec.  71.) 

Treasurer. — Treasurer  (and,  if  trustees  choose,  the  other  officers)  shall  find  se- 
curity for  the  faithful  execution  of  office,  unless  all  the  monies  collected  shall  be 
lodged  in  name  of  trustees,  in  an  account  either  with  the  Bank  of  Scotland^  Koyal 
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Bank  of  Scotland,  or  the  Bank  of  the  British  Linen  Company,  or  any  of  their 
brapches  (sec.  11.) 

Trustees. — The  qualification  of  the  trustees  shall  be  regulated  by  the  local  acta, 
and  every  trustee  shall,  when  required  by  any  one  trustee,  take  an  oath  or  affirma- 
tion (according  to  form  in  the  act^  before  two  or  more  of  the  trustees  (sec.  3.) 
No  person  shall  act  as  trustee  whilst  he  holds  any  place  or  employment  of  profit 
under  the  act,  or  who  shall  be  a  tacksman  of  the  tolls,  and  any  person  not  qualified, 
or  disqualified,  or  not  taking  the  oath  when  required,  shall  forfeit  L.20  for  every 
such  act,  to  any  person  who  shall  prosecute  for  the  same  before  sheriff  or  Court  of 
Session,  and  the  proof  shall  only  be  that  the  defender  acted  as  trustee ;  and  every 
act  done  by  such  person  shall  be  null  and  void  on  his  being  found  liable  in  the 
penalty,  but  shall  be  valid  in  all  other  cases  (sec.  4.) 

Note. — The  above  penalty  does  iwt  appear  subject  to  modification;  What' 
mauy  supra.  But  acting  on  good  faith  will  avoid  the  penalty/.  See  Hamilton^ 
postea. 

A  trustee  may  act  as  sheriff  or  justice  (sec.  5.)  No  trustee  shall  be  personally 
liable  unless  he  has  bound  himself  as  an  individual  (sec.  24.)  Trustees  may  be 
prosecuted  before  the  Court  of  Session,  for  non- repair  of  roads  (sec.  117.)  See 
Prosecutions. 

Waterinq  Roads. — Trustees  may  water  roads,  and  take  water  from  any  pond, 
etc.,  with  consent  of  the  owners  or  persons  interested,  and  may  dig  and  make  ways, 
and  erect  pumps  and  engines  for  such  purpose,  making  compensation  for  damages 
(sec.  92.) 

Weeds. — The  trustees  shall,  at  the  proper  season,  cut  weeds  on  the  road,  or  sideH 
thereof,  when  enclosed,  in  order  to  prevent  such  weeds  coming  into  seed,  and  if 
they  fail  so  to  do  for  eight  days  after  being  required  by  the  proprietor  or  occupier 
of  adjoining  lands  by  notice  m  writing  to  clerK  or  surveyor,  such  proprietor  or  oc- 
cupier may  cut  the  same,  and  charge  the  expense  thereof  against  the  trustees 
(sec.  106.) 

Weighing  Machines. — ^Trustees  may  erect  weighing  machines  on  any  part  of 
road,  but  not  so  as  to  interrupt  travellers,  and  direct  all  carts,  etc.,  carrying  a  load, 
coming  within  100  yards  thereof,  to  be  weighed  thereat  (sec.  46.) 

Weighing  Machines  for  Different  Trusts. — The  trustees  of  several  adjacent 
roads,  may  agree  on  one  weighing  machine,  and  proportion  the  expenses  and  for- 
feitures or  overweight  (sec.  61.) 

Weighing  Machines — Keeper. — The  keeper  shall  forfeit  a  simi  not  exceeding 
L.5  every  time  he  allows  a  carriage,  etc.,  with  greater  weights  than  are  allowed  to 
be  carried,  to  pass  without  weighing  and  receiving  such  additional  toll  (sec.  48.) 

Weighing  Machines — Evasion. — Any  person  unloading  or  loading  before  or 
after  passing  toll  or  weighing  machine,  with  intent  to  avoid  the  payment  of  toll 
payable  for  a  loading  or  overweight,  shall  forfeit  a  sum  not  exceeding  40s.  for  each 
offence  (sec.  47.) 

Weighing  Machine — Penalty  on  Evasion. — Every  driver  refusing  to  assist 
weighing,  or  obstructing  the  same,  shall  forfeit  a  sum  not  exceeding  L.5  (sect  50.) 
'  Weighing  Machines — Surveyor,  etc. — Trustee  or  surveyor  may  cause  carriage 
suspected  of  overweight  to  be  weighed,  and  to  return,  if  not  above  100  yards  from 
the  bar,  on  paying  or  tendering  the  driver  Is.  for  so  doing,  which  shall  be  returned 
if  loading  be  found  to  be  above  the  weight,  and  driver  neglecting  or  refusing  so  to 
return  when  required,  shall  forfeit  a  sum  not  exceeding  40s.,  and  any  person,  on 
such  neglect  or  refusal,  may  drive  back  the  carriage  to  such  weighing  machine 
(sec.  49.)  % 

WiNDiliLL,  etc. — No  person  shall  erect  any  windmill,  watermill,  steam-engine, 
or  limekiln,  within  100  yards  of  road,  under  a  penalty  «o<  ftrc««/iH^  L.5  for  every 
day  the  same  shall  continue,  unless  so  placed  or  screened  as  to  prevent  damage  or 
detriment  to  any  traveller,  by  frightening  horses  or  otherwise. — But  nothing  in  the 
act  shall  be  construed  to  render  such  erection  legal,  which  otherwise,  at  common 

law,  is  a  public  or  private  nuisance  (sec.  107.) 

An  act  applicable  to  Great  Britain,  is  passed  annually,  continuing  all  Turnpike 
Acts  which  may  expire  at  or  before  the  end  of  the  next  session  of  Parliament  to  th« 
end  of  the  following  session. 
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Statute  Service  Roads. 

Each  county  in  Scotland  has  its  own  local  act,  regulating  the  maintenance^  of 
roads  not  turnpike  but  supported  by  compulsory  labour,  or  assessment  in  lieu 
thereof,  called  conversion-mone^.  These  acts  are  different  in  various  counties,  and 
remain  the  rule  of  assessment  and  regulation  so  far  as  not  altered  by  the  general 
Act  8  and  9  Vict.  c.  41  (1845),  which  was  also  carried  throngh  Parliament  by  Henry 
Home  Drummond,  Esq.,  then  member  for  Perthshire.  This  act  (of  which  an  ab- 
stract is  given  below),  assimilates  the  various  offences  on  highways  to  those  on 
turnpikes.  The  assessment  as  a  poll-tax  being  thereby  abolished,  the  decisions  as 
to  the  classes  of  persons  bound  to  work  on  roads  or  pay  conversion-money,  are  now 
inapplicable. 

Note. — A  very  common  error  is  committed  in  designating  this  act,  and  the 
relative  assessment  as  "  Statute  Labour  Sennce,*^  an  obvious  redundancy. 

Statute  Service  Act,  8  and  9  Vict.  c.  41  (July  21,  1845.) 

The  preamble  sets  forth,  "That  the  laws  concerning  highways,  bridges,  and 
ferries  in  Scotland,  and  concerning  the  statute  service  for  making  and  repairing 
them,  and  the  conversion  thereof  in  money,  may  be  amended  in  various  particulars  ; 
and  it  is  expedient  that  farther  regulations  should  be  made  concerning  the  said 
highways,  etc.,  and  that  the  system  of  managing  them  should  be  rendered  more 
umform,"  it  is  enacted  (sec.  1),  **  That  from  and  after  the  passing  of  this  act,  all 
the  enactments,  provisions,  matters,  and  things  in  this  act  contained,  shall  extend 
to  all  highways,  etc.,  in  Scotland,  to  which  statute  service  or  the  conversion  thereof 
in  money,  or  any  assessment  in  lieu  of  such  conversion,  is  or  shall  be  applied,  and 
to  all  Acts  of  Parliament  now  in  force,  and  which  shall  hereafter  be  passed,  affect- 
ing such  highways,  etc.,  saving  and  excepting  such  enactments,  etc.,  as  shall  be  ex- 
pressly varied,  altered,  or  repealed  by  any  act  that  shall  be  hereafter  passed." 

Sec.  2.  By  "  Trustees*'  in  this  act  is  meant  all  justices  of  the  peace  acting  under 
any  act  for  making  and  repairing  highways,  etc.  in  Scotland. 

3.  Trustees  at  their  meetings  to  pay  their  own  expenses,  unless  otherwise  pro- 
vided by  local  act.  They  shall  name  a  preses  at  every  meeting,  who  shall  have  a 
deliberative  and  casting  vote.  No  resolution  shall  be  revoked  without  notices  at  a 
previous  meeting,  and  sent  by  post  to  trustees  present  at  meeting  when  first  passed, 
«nd  by  two  advertisements  in  a  newspaper  circulated  in  the  county  ten  days  at  least 
before  day  of  meeting.  Two  trustees  may  require  clerk  to  call  a  meeting  at  any 
time — notice  mentioning  the  purpose  being  advertised,  as  aforesaid. 

4.  Authorizes  trustees  to  appoint  clerks,  collectors,  treasurers,  superintendents, 
surveyors,  and  other  officers,  with  allowances,  and  to  take  security ;  and  no  officer 
to  have  any  interest  in  any  contract,  under  penaltv  of  L.20. 

5.  Trustees  may  sue  and  be  sued  in  name  of  clerk,  and  no  action  shall  cease  by 
his  death  or  removal. 

6.  Trustees  to  keep  minute-book  and  accounts  ;  accounts  for  current  year  to  be 
made  up  within  a  year  after  passing  of  the  act,  and  audited  and  subscribed  by  at 
least  two  trustees ;  and  annually  made  up  thereafter  and  audited  within  one  month 
after  the  time  to  which  made  up.  After  first  year,  no  collection  of  another  year's 
assessment  allowed  until  accounts  of  previous  year  have  been  so  audited  and  signed. 

Note. — Questions  have  occurred  between  outgoing  and  incoming  tenants,  as  to 
division  of  the  assessment.  It  appears  that  the  party  in  possession  at  the 
time  of  assessment  should  be  assessed,  and  that  the  party  reaping  the  crop 
should  pay  the  whole  assessment  for  the  year,  but  that  in  grazing  farms 
there  should  be  an  allocation  according  to  the  period  of  possession. 

7.  Any  person  performing  service  or  paying  conversion,  is  entitled  to  see  and  take 
copy  of  accounts,  on  paying  one  shilling  to  the  clerk.  An  abstract  of  the  accounts 
to  be  published  anmmlly  in  one  newspaper  usually  circulated  in  the  district,  within 
one  month  of  audit.  Clerk  to  be  liable  in  L.5  of  penalty  for  failure  in  duties  under 
this  section,  to  any  person  who  may  prosecute. 

8.  No  prosecution  for  conversion-money  after  six  months  from  the  time  money 
became  leviable — thirtt/  dayi  previous  demand  shall  be  first  made. 

9.  Sums  under  L.8,  6s.  8d.  may  be  recovered  under  Sheriffs'  Small  Debt  Act  (7 
Will.  IV.  and  1  Vict.  c.  41),  now  extended  to  L.12  by  16  and  17  Vict.  c.  80,  s.  TSl 
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(1845.)     Not  to  alter  any  provision  for  recovery  in  any  local  act;  but  power  to 
imprison  is  abolished. 

10.  No  person  to  be  required  to  work  or  pay  conversion-money  unless  he  be  the 
proprietor  or  occupier  of  heritable  subjects  of  the  yearly  value  of  L. 2  or  more.  ' 

11.  Trustees  at  a  general  meeting,  and  after  notice,  may,  from  time  to  time,  ex« 
tend  the  exemption  to  any  amount  of  yearly  value  between  L.2  and  L.5y  in  any 
county  or  district. 

Note. — There  is  in  these  clauses  no  new  power  to  assess  on  rental.  The  role 
of  assessment  in  the  local  acts  must  still  be  followed ;  but  where  rental  is 
assessed  by  local  acts,  then  the  present  act  exempts  rentals  of  certain  amounts. 
It  is  thought  that  wherever  personal  service  is  not  enforced,  the  exemptions 
in  the  Post-Office,  Militia,  and  Pensioners'  Acts,  do  not  exempt  from  the 
payment  of  assessment  in  respect  of  rental, 

12.  Proprietors  may  be  assessed  for  subjects  though  partially  rented  at  less  than 
L.2  per  annum,  if  the  whole  property  be  of  greater  rental. 

13.  Assessment  for  deficiency  may  be  levied  on  lands,  and  other  heritable  subjects 
not  exempied,  or  added  to  the  sums  otherwise  assessable  though  exceeding  the  num- 
mum  amount  authorized  by  local  act,  but  not  greater  than  the  amount  which,  by 
this  act,  shall  cease  to  be  exigible,  and  to  be  levied  and  applied  in  lieu  thereof;  and 
such  additional  sums  shall  be  payable  one-half  by  the  owners,  and  the  other  by  the 
occupiers  ;  but  the  whole  may  be  levied  from  the  occupier,  who  may  deduct  the  half 
from  the  rent. 

Note, — By  this  clause  the  trustees  are  entitled  to  increase  the  amount  of  assess- 
ment levied  in  the  usual  way  under  the  local  act,  so  ^  to  make  up  for  the 
deficiency  arising  from  the  exemptions  introduced  by  the  act ;  IsC,  Of  rents 
ahsolutelyhe\ovr  L.2,  KXidipermisaivel^io  the  extent  of  L.5;  and,  2dy  The poll-tftx, 
independently  of  possession;  or  the  deficiency  may  be  levied  fr^m  all  lands,  build- 
ings, and  other  heritable  subjects  above  L.2,  although  such  property  might 
not  be  assessable  under  the  local  act,  but  only  to  the  extent  of  the  deficiency. 

14.  Performance  of  service,  and  levy  of  conversion  thereof^  and  assessment  in  lieu 
thereof,  are  abolished  as  a  poll-tax. 

Note. — This  clause  exempts  all  lodgers,  servants,  and  other  persons  not  having 
the  necessary  occupancy  of  heritage. 

15.  Such  assessment  as  is  authorized  by  sees.  12  and  13,  may  be  ascertained  as 
prescribed  by  local  acts,  or  in  manner  provided  by  the  Prisons  Act,  2  and  3  Vict,  c 
42,  or  trustees  may  assume  the  valuation  made  under  that  act  for  the  purpose. 

16.  Debts  allocated  and  apportioned  by  any  act  are  to  remain  in  force. 

17.  Liferenters,  wadsetters,  and  tenants  under  building  leases,  to  be  taken  as 
proprietors. 

18.  Power  to  get  materials,  are  the  same  as  sec.  80  of  the  General  Turnpike  Act, 
**  highways"  being  substituted  for  **  turnpike  roads"  throughout  the  clause. 

19.  Penalty  on  taking  away  materials  provided  for  repairing  highways,  bridges, 
or  ferries,  are  the  same  as  sec.  81  of  Turnpike  Act. 

20.  Power  to  use  adjoining  ground  as  a  temporary  road,  same  as  sec.  83  of  Turnpike. 

21.  Trustees  to  make  side  drains,  same  as  sec.  84. 

22.  Trustees  may  make  ditches,  same  as  sec.  85. 

23.  Timber,  stones,  etc.,  left  on  roads  may  be  seized,  same  as  sec.  87. 

24.  Penalties  on  persons  making  encroachments,  same  as  sec.  90. 

25.  Parishes  are  to  defray  damages  to  parapets,  etc.  committed  by  persons  undis- 
covered, the  same  as  sec.  95,  with  the  followmg  addition :  **  If  they  should  sustain 
the  same,  they  are  empowered  to  assess  the  amount  and  expenses  upon  the  proprie- 
tors and  occupiers,  and  such  other  persons  of  the  parish  wherein  such  damage  shall 
have  been  committed,  as  mould,  if  this  ad  had  not  been  passed,  have  been  liable  lor 
the  payment  of  the  conversion-money  leviable  for  statute  labour,  which  assessment 
shall  be  levied  by  the  said  trustees  upon  the  persons,  in  the  proportions,  with  the 
relief  to  landlords  against  tenants,  and  in  the  same  manner  as  the  said  conversion^ 
money  may  be  levied  ;  and  in  the  event  of  anv  fractional  part  of  such  assessment 
being  less,  than  a  halfpenny,  the  whole  of  such  halfpenny  shall  be  leviable,  and  any 
surplus  shall  be  applied  to  the  repair  of  the  roads." 

26.  Penalty  on  persons  committing  nuisances,  etc.,  the  same  as  sec.  96. 
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27.  Regulations  of  drivers,  the  same  as  sec.  97. 

28.  As  to  one  driver  taking  charge  of  two  or  more  carts,  etc.,  the  same  as  sec.  98. 

29.  Children  are  not  to  drive  carts,  etc.,  the  same  as  sec.  99. 

30.  Persons  opening  up  roads  for  laying  pipes  for  water,  etc.,  must  repair  them, 
the  same  as  sec.  100. 

31.  Surveyors,  etc.,  not  to  leave  materials  unnecessarily  on  the  roads,  the  same 
as  sec.  101. 

32.  Proprietors  to  fence  pits  made  near  roads,  the  same  as  sec.  102. 

33.  No  animal  to  be  pastured  on  the  roads,  the  same  as  sec.  103,  with  the 
following  important  change  in  the  parenthetical  clause :  ^*  except  an  guch  parts  of 
any  road  as  pass  through  or  over  any  common  or  waste  ground  or  land  not  enclosed, 
unless  it  he  arable  on  one  side;**  and  the  substitution  of  ^parish  church"  in  place  of 
**  toll-bars"  for  notice. 

34.  Side  ridges  to  be  made  in  unenclosed  lands,  same  as  sec.  104. 

35.  Qates  to  open  inwards,  same  as  sec.  105. 

36.  Weeds  to  be  cut  by  trustees,  same  as  sec.  106. 

37.  Owners  of  waggons,  carriages,  etc.,  shall  cause  their  names  to  be  painted 
thereon,  same  as  sec.  108,  omitting  the  claiAse  as  to  double  toll  duty, 

38.  Trustees  may  prosecute  before  sheriff  and  justices  at  the  expense  of  the  trust, 
Mune  as  sec.  109. 

39.  Proceedings  for  recovering  penalties,  etc.,  same  as  sec.  110. 

40.  Summary  process,  same  as  sec.  111. 

41.  Attendance  of  witnesses,  same  as  sec.  112. 

42.  For  securing  transient  offenders,  same  as  sec.  113. 

43.  Appeal ;  judgment  of  sheriff  or  quarter-sessions  to  be  final,  same  as  sec.  114. 

Jiote, — A  local  act  gave  powers  to  general  meeting  over  district  trustees  sub- 
ject to  appeal  to  quarter-sessions.  General  meeting  suspended  district 
trustees  for  not  levying  conversion-money.  A  suspension  to  the  Court  of 
Session  without  appeal  to  the  quarter-sessions  was  found  competent  in 
respect  of  excess  of  powers ;  13th  July  1854,  Robertson  and  others. 

44.  Warrants,  etc.,  may  be  enforced  in  any  other  county,  same  as  sec.  115. 

45.  Existing  causes  not  to  be  affected  hereby,  nor  the  powers  of  sheriffs,  same  as 
sec.  116 ;  but  the  act  referred  to  being  7  Will.  IV.  and  1  Vict.  c.  41. 

46.  Prosecutions  to  be  brought  within  six  months,  same  as  sec.  118,  with  this 
addition,  <<  Provided  always,  that  nothing  in  this  clause  contained  shall  apply  to  or 
affect  in  any  way  what  is  above  enacted  concerning  processes  and  proceedings  for 
the  recovery  of  any  sum  due  or  leviable  as  the  conversion  of  statute  service,  and  the 
expenses  thereof." 

47.  That  nothing  in  this  act  shall  be  construed  to  extend  to  the  middle  district 
in  the  county  of  Edinburgh. 

Note  of  Decided  Cases. 

1*^,  Riaht  of  Way, 

1.  A  case  was  sent  to  a  jury  to  try  whether  a  road  was  public  or  private.  It  was 
admitted  that  prior  to  1754  a  road  did  exist  in  the  line  claimed,  but  averred  that  it 
was  shut  up  ;  and  it  was  maintained  that  the  one  claimed  was  a  private  road,  en- 
cLased  for  more  than  forty  years,  except  for  foot  passengers  and  horses.  The  Lord 
Chief  Commissioner,  in  directing  the  jury,  laid  it  down  that  "in  a  highway  there 
must  be  a  point  in  which  it  coiumences,  and  one  at  which  it  ends,  and  that  the 
question  was,  whether  immemoriallj  (and  forty  years  is  equivalent  to  this),  there 
has  been  a  highway,  and  if  such  highway  did  once  exist,  then  whether  this  road 
was  Icj^ally  put  an  end  to  in  whole  or  in  part  ?  whether  it  was  lost  by  some  opera- 
tion of  law,  or  such  want  of  use  or  continued  acts  of  interruption  as  cuts  off  the 
right  of  the  public?"    The  jury  found  the  road  a  public  road  ;  5th  and  6th  Nov. 

tI828,  Oswald;  5  Murray,  6.     See  1623,  Nelson  ;  Mor.  10,880. 

2.  An  estate  was  described  as  being  bounded  by  the  river  Clyde.  The  proprietor 
^erected  walls  reaching  to  the  margin  of  the  river.  Certain  proprietors,  feuars  and 
residenters  in  the  neighbourhood,  instituted  an  action  of  declarator,  to  have  it  found 
that  a  path  on  the  bank  of  the  river  had  remained  free  and  uninteirupted  for  public 
use  past  the  memory  of  man,  and  concluding  to  have  the  obstructions  removed, 
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and  the  path  restored.  The  case  was  sent  to  a  jury.  The  Lord  Chief  Commissioner 
directed  the  jury  that  the  question  put  was,  "  whether  a  public  foot-path  existed 
and  not  whether  it  was  t/ie  path  now  existing,  or  whether  this  was  the  only  path, 
but  whether  there  was  a  path  by  means  of  which  you  might  go  from  Gla^ow  to 
Carmyle,  a  mode  by  which  the  king's  subjects  may  travel  from  the  one  to  the 
other.  The  law  of  public  roads  is,  that  they  must  be  from  one  public  place  to 
another.  In  proving  his  case,  the  pursuer  may  make  such  stx)ps  as  he  chooses,  but 
you  must  be  satisfied  that  the  proof  extends  the  whole  distance  before  you  can  make 
a  return  for  him.  If  the  pursuer  has  made  out  that  a  road  existed  for  forty  years, 
then  the  right  to  use  it  may  be  taken  away  by  a  decree  of  court,  or  it  may  be 
defeated  by  an  interruption  which  has  been  acquiesced  in.  The  pursuer  has  proved 
different  parts  of  the  road  to  have  been  used,  and  that  in  some  of  them  when  the 
lands  were  enclosed  styles  were  left.  It  is  unnecessary,  where  styles  were  left,  to 
prove  any  person  passing,  nor  is  it  necessary  that  any  one  should  have  gone  the 
whole  way  from  Glasgow  to  Carmyle,  provided  the  different  portions  make  up  the 
vhole.  The  evidence  is,  that  the  proprietors  defended  theur  property  as  far  as 
they  could  without  interrupting  the  road,  and  where  a  public  right  is  estabhshed 
over  private  property,  when  it  has  been  devoted  to  the  use  of  the  public,  it  requires 
a  very  strong  proof  to  defeat  it.  If  the  public  had  been  excluded  for  forty  years, 
this,  no  doubt,  would  have  taken  away  their  right.  The  proof  as  to  the  utility  of 
the  road,  and  of  it  being  nearly  double  the  distance,  is  matter  of  evidence,  and 
proper  for  consideration,  but  it  is  only  a  presumption  against  it  being  a  road."  The 
jury  found  for  the  pursuers,  thereby  declaring  it  a  public  road  ;  13th  Jan.  1826, 
Rodgers  v.  Harvey,  4  Murray,  25.  A  bill  of  exceptions  was  disaUowed,  10th  July 
1827.  A  new  trial  was  refused,  8th  March  1828.  An  appeal  was  then  taken  to 
the  House  of  Lords,  under  the  bill  of  exceptions,  and  the  appeal  dismissed,  the 
Lord  Chancellor  observing,  that,  *^  the  right  of  way  having  been  established,  an 
attempt  on  the  part  of  the  occupiers  of  the  land  over  which  the  way  ran  from  time 
to  time  to  interrupt  that  right,  but  not  effectually  succeeding  in  interrupting  that 
right,  never  can  be  considered  sufficient  to  get  rid  of  a  right  of  way  once  established." 
After  stating  that  the  first  interruption  was  in  1789,  and  that  proof  of  uninterrupted 
possession  was  given  for  thirty-four  years  previous  to  that  time,  the  Lord  Chan- 
cellor added,  *^  that  carries  bacK  the  evidence  as  far  as  seventy  years — as  far  back 
as  the  memory  of  any  witness  cotdd  extend ;  and  if  thirty-four  years  of  uninter- 
rupted exercise  of  the  right  of  way  were  established,  it  was  then  competent  for  the 
jury  to  presume,  and  they  ought,  in  point  of  law,  to  be  directed  by  the  judge  to 
presume,  from  thirty-four  years'  exercise  of  a  right  of  way  uninterrupted,  a  previous 
enjoyment  corresponding  with  the  manner  in  which  it  had  been  enjoyed  for  the 
thirty-four  years;"  8th  July  1828,  3  Shaw's  Appeal  Cases,  251.  The  case  having 
returned  to  the  Court  of  Session,  the  Lords  ordered  the  obstructions  to  be  removeo, 
and  remitted  to  a  land-surveyor  to  lay  off  the  road  ;  17th  January  1829,  7  Shaw, 
287.  The  surveyor  having  lined  off  a  path  of  six  feet  wide,  the  coiurt  approved  of 
the  plan,  but  refused  to  oblige  the  proprietor  to  form  drains  on  wet  portions  of  the 
ground,  which  it  was  pled  he  was  bound  to  do,  because  that  the  public  were  now 
confined  to  a  path,  instead,  as  formerly,  of  travelling  over  the  whole  breadth  of 
the  bank.  The  court  also  found  parties  mutually  liable  in  the  expense  of  survey ; 
27th  Feb.  1830,  Rodgers  v.  Harvie,  8  Shaw,  611.  See  to  the  same  effect,  1673,  tl^ 
Laird  of  Fardell,  Mor.  10,880;  1700,  White,  ibid;  21st  Sept.  1827,  Wilson ;  16th 
July  1836,  Sir  Thomas  Moncrieff;  18th  Feb.  1840,  Mercer;  9th  and  18th  July 
1846,  Earl  of  Morton  ;  3d  July  1851,  Lang  ;  12th  Dec.  1849,  Torrie ;  2d  Jan.  1850, 
M*Ghie;  26th  Jan.  1844,  Sheriff;  12th  June  1849,  Crawford;  20th  Dec.  1851, 
Cuthbertson  ;  Ist  March  1853,  Bates. 

jioie, — In  affirming  the  judgment  in  Cuthbertson's  case,  supra^  the  Lord  Chan- 
cellor (24th  Feb.  1854),  observed,  "  Generally  speaking,  a  public  right  of 
way  means  a  right  of  way  from  one  public  place  to  some  other  public  place, 
firom  one  town  to  another,  or  from  one  public  road  to  another  with  a  public 
terminus  at  each  end."  "  A  person  excluding  the  public  is  a  question  of  degree, 
and  the  acquiescence  of  the  public  is  also  one  of  degree.  The  fact  that  a 
person  has  for  twenty-two  years  prevented  people  from  doing  what  they  had 
done  before  for  forty  years,  does  not  of  itself  destroy  the  right." 


508  HIGHWAYS  (Cases.) 

3.  It  being  admitted  that  a  road  had  been  used  for  forty  years  as  a  foot  and  horse 
road,  and  as  a  cart  and  carriage  road  since  their  introduction,  about  thirty  years 
tigOf  into  that  part  of  the  country,  the  court  held  the  road  to  be  a  public  cart  road. 
The  Lord  Ordinary  observed,  that  "  if  a  public  road  be  for  the  use  of  the  public, 
and  the  law  regards  the  end  for  which  it  was  constituted,  it  is  as  clear  as  any  pro- 
position can  be,  that  when  men  introduce  generally  carts  drawn  by  horses  or  oxen, 
to  transport  their  commodities  from  one  place  to  another,  instead  of  carrying  them 
on  horses,  the  right  of  public  road  must  be  extended  to  that  object ;  '*  20th  Feb. 
1820,  Forbes,  7  Shaw,  441.     See  31st  Jan.  1824,  Erskine. 

4.  Certain  persons  were  infeft  on  a  bounding  charter,  and  prayed  for  interdict 
against  an  adjacent  proprietor  erecting  a  house  on  ground  which  was  alleged  to  have 
been  a  public  road,  and  which,  though  afterwards  shut  up  at  one  end,  had  been  used 
as  a  private  entry  to  their  property.  The  Sheriff  of  Forfarshire  dismissed  the  action, 
and  the  coiu^  affirmed  the  judgment  of  the  sheriff — Lord  Glenlee  observing,  **  that 
where  a  servitude  is  constituted,  a  party  may  get  a  possessory  judgment ;  but  where 
he  merely  alleges  forty  years*  possession,  he  has  merely  the  means  of  establishing  a 
title,  and  that  must  be  done  in  the  supreme  court  :"  Miln's  Trustees,  26th  Feb. 
1830,  8  Shaw,  605.  See  21st  Feb.  1824,  Learmonth ;  3d  Dec.  1835,  Liston ;  9th 
June  1837»  Qrant. 

6.  A  road  had  existed  for  sixty  years,  and  was  used  by  the  tenantry  to  ki];k  and 
market,  mill  and  peat  moss.  A  proprietor  built  a  wall  across  it.  A  tenant  pulled 
it  down.  On  a  complaint  to  the  sheriff,  and  proof,  it  was  found  that  the  tenant  was 
not  bound  to  rebuild  the  wall.  The  Lor4  Ordinary  and  court  affirmed  the  judgment. 
The  case  was  farther  prosecuted  in  a  declarator  by  the  proprietor,  to  have  it  found 
that  as  there  were  two  roads  from  the  same  points,  and  equally  convenient,  he  should 
be  at  liberty  to  shut  up  one.  The  Lord  Ordinary  dismissed  the  declarator,  reserving 
to  the  proprietor  to  apply  to  the  justices,  but  the  court  remitted  to  a  surveyor,  and 
thereafter,  on  advising  the  surveyor's  report,  authorized  one  of  the  roads  to  be  shut 
up;  23d  Feb.  1830,  24th  Jan.  1832,  23d  Nov.  1833,  McDonald r.  Watson,  8  Shaw, 
684,  10  Ibid.  611  ;  Jurist,  100. 

6.  A  road  had  been  used  as  a  foot  road,  and  for  some  short  time  as  a  cart  road. 
The  sheriff  found  the  parties  complaining  of  its  use  for  carriages  entitled  to  a  pos- 
sessory judgment,  but  confining  the  use  as  formerly.  The  Lord  Ordinary  altered, 
but  the  court  affirmed  the  sheriff's  judgment,  chiefly  because  there  were  two  flights 
of  steps  on  the  road,  which  were  inconsistent  with  its  use  as  a  cart  road ;  30th  Nov. 
1826,  Mitchell,  6  Shaw,  56. 

7.  Certain  lands  were  burdened  with  a  servitude  road,  eighteen  feet  wide.  The 
road  was  unfenced,  and  the  proprietor  craved  interdict  against  driving  loose  cattle  on 
the  road.  The  sheriff  refused  tne  interdict,  reserving  all  questions  of  damages.  The 
Lord  Ordinary  and  the  court  affirmed  the  judgment,  21st  Jan.  1834,  Swan,  12  Shaw, 
316. 

8.  The  use  of  bringing  home  corns  after  harvest  through  the  stubble  of  a  neigh- 
bour's ridge  for  forty  years,  found  not  such  a  possession  as  to  give  a  right  of  road ; 
20th  July  1749,  Purdie,  Mor.  14,611.  See  1713,  Duke  of  Roxburghe,  Mor. 
10,883. 

9.  Tenants  were  found  to  have  acquired  by  prescription  the  right  to  a  drove  road 
through  certain  lands,  for  the  purpose  of  driving  sheep  to  and  from  an  annual  fair  at 
Ealbride  ;  17th  June  1773,  Porteous,  Mor.  14,512.  But  see  3d  Dec.  1846,  Marquis 
of  Breadalbane,  as  reversed  in  House  of  Lords,  20th  July  1 848. 

10.  A  servitude  road,  for  carrying  turf  from  a  muir,  was  sustained  on  prescriptive 
possession,  but  it  was  found  that  if  the  pursuer  furnished  the  defender  with  another 
road,  without  going  any  unreasonable  length  of  way  about,  he  behoved  to  use  it ; 
19th  Feb,  1751,  Ross,  Mor.  14,631.  See  1st  Dec.  1841,  Beny;  2d  July  1842, 
Scott;  6th  July  1823,  Magistrates  of  Renfrew  ;  1776,  Ferguson,  Mor.  13,181. 

11.  A  servitude  road  extended  for  about  one  and  a  half  miles  through  certain 
lands.  The  sherifi  allowed  the  proprietor  to  erect  four  swing  gates  on  the  road.  The 
Lord  Ordinary,  in  an  advocation,  adhered  as  to  three  gates,  fixing  their  position, 
but  foimd  the  fourth  gate  imnecessary.  The  court  adhered,  being  of  opinion  that 
such  gates  might  be  erected  on  a  private  road,  but  not  on  a  public  road ;  9th  March 
1809,  Wood,  Fac.  Coll. 
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Note. — ^Mr  Erskine  states,  ^  that  in  the  case  of  a  foot  road,  the  proprietor  may 
enclose  the  ground  through  which  the  road  passes,  provided  he  leaves  a  stjle 
at  each  end  of  the  enclosiure  for  the  foot  passage ;"  B.  2,  T.  9,  S.  12. 

12.  A  servitude  road  was  provided  to  the  lands  of  Wester  Daldowie,  the  pro- 
prietor whereof  wished  to  extend  its  use  to  the  adjoining  lands  of  Easter  Daldowie. 
The  sheriff  and  the  Lord  Ordinary  found  him  entitled  to  do  so,  but  the  court  reversed, 
and  found  the  proprietor  only  entitled  to  use  the  road  as  proprietor  of  the  original 
tfcnements,  to  which  the  right  had  been  given.  6th  July  1809,  Scott,  Fac.  ColL  See 
28th  Feb.  1833,  Ross. 

2dn — ShiUting  up  and  Altering  Roads. 

13.  Road  trustees,  by  unanimous  resolutions,  agreed  to  alter  a  road,  which  in- 
creased its  length  about  sixty  yards.  A  neighbouring  proprietor  complained,  but 
the  Lord  Ordinary  and  court  refused  the  complaint ;  21st  Feb.  1823,  Hamilton,  2 
Shaw,  237. 

14.  The  Act  1661,  cap.  61,  allows  heritors  to  cast  about  highways  not  more  than 
two  hundred  ells  on  their  whole  ground.  A  proprietor's  application  to  this  effect 
was  granted  by  the  justices.  A  suspension  was  presented,  wherein  it  was  offered  to 
prove  that  the  road  was  turned  215  ells  round,  but  the  court  decided  against  the 
complaint ;  11th  March  1777)  Hall,  App.  to  Mor.  voce  Jurisdiction. 

15.  Two  lines  of  footpath  ran  through  the  lands  of  Castlemilk.  On  an  application 
to  the  commissioners  of  supply,  they  changed  the  one  path,  and  ordered  the  other  to 
be  shut  up.  The  old  road  being  shut  up,  an  interdict  was  craved  from  the  sheriff 
against  persons  using  the  path,  and  breaking  down  the  fences  thereon,  but  the  sheriff^ 
on  a  proof  that  the  road  had  been  used  as  a  servitude  road  for  more  than  forty 
years,  dismissed  the  complaint.  In  an  advocation,  the  Lord  Ordinary  found  *'  that 
the  road  is  not  a  public  or  parish  road,  but  a  servitude  road,  to  which  the  respondent 
has  right  as  proprietor  of  Breconhill,  and  as  such  that  it  does  not  fall  imder  the  juris- 
diction of  the  commissioners  of  supply,'*  and  therefore  affirmed  the  sheriff's  judgment, 
and  the  court  adhered ;  2 1st  Jan.  1830,  Hart,  8  Shaw,  356. 

16.  A  road  led  through  Turner's  lands  to  a  boat  on  the  Tweed.  Another  road 
struck  off,  before  entering  his  lands,  and  went  to  a  ford,  lower  down,  from  which, 
alongst  the  banks  of  t)ie  rivtT,  was  a  road  to  the  boat.  Turner  obtained  an  order 
from  the  justices  to  shut  up  tlie  road  through  his  grounds.  In  a  suspension,  the 
Lord  Ordinary  and  court  found,  ihat  as  the  road  to  the  boat  was  a  highway,  the 
justices  could  not  shut  it  up  under  the  Act  1661,  and  that  it  was  immaterial  that 
one  road  might  serve  the  purpose  of  the  two;  14th  June  1749,  Turner,  Mor. 
7605. 

17.  The  justices  of  the  peace  for  Clackmannan  having  ordered  an  alteration  in  the 
road  between  Alloa  and  Stirling,  the  court  recalled  the  order,  "  in  respect  that  the 
decree  of  the  justices  does  not  proceed  in  terms  of  the  Act  1639,  and  that  previous 
to  the  order  for  the  change  of  the  road,  the  extent  of  the  damages  which  would  be 
due  thereby  to  the  proprietors  of  the  ground  through  which  the  new  intended  road 
was  to  pass  was  not  ascertained  ;"  5th  Dec.  1772,  Justices  of  Clackmannan,  Mor. 
7619. 

18.  The  Turnpike  Act  for  Ayrshire  authorized  the  trustees  "  to  suppress  any  bye 
roads  that  do  not  appear  to  be  of  importance  to  the  public."  An  appeal  was  allowed 
to  the  quarter-sessions,  whose  order,  it  was  declared,  '*  should  be  final  and  conclu- 
sive." "  The  trustees,  by  a  majority,  resolved  to  suppress  a  road.  An  appeal  was 
taken  to  the  quarter-sessions,  and,  at  same  time,  an  advocation  to  the  Court  of  Ses- 
sion. The  quarter-sessions  affirmed  the  order.  The  court  were  clear  that  the 
trustees  had  done  wrong  in  shutting  up  a  road  as  a  bye  road,  which  had  by  a  judg- 
ment of  the  supreme  court  been  found  a  public  and  useful  road  to  the  country ;  and 
that  in  doing  so  they  had  exceeded  their  powers,  and  therefore  their  judgment  was 
liable  to  review,  and  they  declared  that  the  road  in  questicm  could  not  be  legally 
shut  up,  and  found  the  trustees  personally  liable  in  expenses  ;  28th  May  1793» 
Countess  of  Loudon,  Mor.  7398.  See  1764,  Russel,  Mor.  7363 ;  11th  Dec.  J821, 
Sir  C.  M.  Lockhart;  11th  Dec.  1830,  Key;  27th  Jan.  1831,Calder;  6th  Dec.  1832, 
Bauchope. 


510  mGHWAYS  (Cases.) 

19.  The  justices  of  Stirlingshire  ordered  a  public  road  to  be  shut  up  because  there 
was  another  road  deemed  more  convenient.  But  the  court  held,  that  whether  the 
road  in  question  was  more  or  less  convenient  than  the  other  one,  the  justices  of  the 
peace  had,  by  shutting  it  up,  equally  exceeded  their  powers,  which  they  derive  only 
from  the  Statutes  1661,  cap.  41,  and  1669,  cap.  16,  for  that  the  public  were  entitled 
to  both  roads,  and  accordingly  reduced  the  order;  7th  Aug.  1782,  Napier,  Mor.  7624. 

20.  In  1818  Graham  permitted  a  road  to  be  made  through  part  of  his  property, 
which,  from  that  time,  was  possessed  by  the  public,  and  repaired  by  the  trustees. 
In  1821  he,  with  the  view  of  shutting  it  up,  built  a  wall  across  it,  which  the  trustees 
caused  to  be  removed.  He  then  brought  an  action  of  damages  against  them,  alleging 
that  he  had  agreed  to  allow  the  road  only  upon  certain  conditions,  but  as  these  had 
not  been  complied  with  he  was  entitled  to  shut  it  up.  To  this  it  was  answered  that 
he  had  no  riglit  to  do  so  Mrithout  warrant,  and  that  therefore  they  were  justified  in 
ordering  the  wall  to  be  removed.  The  court  decided  for  the  trustees ;  29th  Nov. 
1823,  Graham,  2  Shaw,  540.     See  11th  March  1826,  Smith. 

21.  A  turnpike  road  was  made  parallel  to  a  parish  road,  which  had  formerly  been 
turnpike.  A  barrier  was  thrown  across  the  old  road,  which  compelled  persons  tra- 
velling on  the  old  road  to  pass  into  the  new  road,  and  after  going  through  a  toll>bar, 
another  cross  branch  brought  them  back  to  the  old  road.  But  not  travelling  200 
yards  on  the  turnpike  road  no  toll  was  exacted.  The  trustees  afterwards  opened  a 
new  communication  at  a  greater  distance  from  the  toll,  so  as  to  compel  toll  bein^ 
paid,  and  placed  a  wall  across  the  old  road  at  the  point  of  communication.  This  wall 
and  the  former  barrier  were  removed  without  warrant  by  a  neighbouring  proprietor. 
The  trustees  applied  for  interdict,  which  the  Lord  Ordinary  reftised,  but  the  coiurt 
granted,  so  far  as  regarded  the  barrier  which  had  been  erected  for  a  length  of  time,  but 
refused  as  to  the  wall  recently  erected.  The  trustees  then  contended  for  their  right  to 
shut  up  the  old  road  because  they  had  undertaken  the  debt  upon  it,  and  had  power  to 
use  such  parts  of  the  old  road  as  they  found  to  answer  the  new  line,  and  "  where  they 
altered  the  line  to  shut  up  and  sell  such  parts  of  the  old  road  as  shall,  in  consequence 
of  such  alterations,  be  no  longer  of  use,  or  whereby  any  gate  or  tm^pike  may  be 
avoided."  But  the  coiurt  decided  against  the  trustees,  holding  that  it  was  "  beyond 
the  power  of  the  trustees  to  shut  up  a  small  piece  of  a  line  of  road  not  turnpike, 
when  usefiil  in  itself,  merely  in  order  to  force  travellers  on  that  road  to  go  out  of 
their  way,  and  pass  for  a  short  space  along  another  road  which  is  turnpike,  in  order 
to  pay  toll."  But  in  respect  of  the  violent  removal  of  the  wall,  they  found  no  expenses 
due;  10th  Dec.  1825,  and  2d  Dec.  1828,  Glasgow  Road  Trustees,  4  Shaw,  303,  7 
Jtid.  115. 

22.  The  local  act  for  Stirlingshire  authorized  the  trustees  to  shut  up  roads  on  the 
report  of  a  committee  of  at  least  three  trustees,  two  of  them  being  justices  of  the 
peace.  On  an  application,  a  committee  was  named  to  report  on  a  road,  but  of  which 
only  one  member  was  a  justice  of  the  peace.  Another  justice  was  afterwards  added. 
The  committee,  including  two  justices  of  the  peace,  reported  for  shutting  up  the  road. 
The  general  meeting  authorized  the  road  to  be  shut  up  so  soon  as  the  committee 
reported  that  the  new  one  was  properly  metalled.  The  committee,  including  only 
one  justice  of  the  peace,  reported  that  the  new  road  was  completed,  whereon  the 
general  meeting  ordered  the  road  to  be  shut  up.  The  proprietors  enclosed  the  old 
road  with  walls,  which  other  proprietors  threw  down.  The  justices  of  the  peace 
granted  an  interdict.  An  advocation  was  brought,  which  was  objected  to  as  incom- 
petent ;  but  the  court,  in  respect  that  the  trustees  had  not  acted  in  terms  of  the 
statute,  and  had  therefore  exceeded  their  powers,  found  review  not  excluded,  and 
granted  interdict  against  shutting  up  the  old  road ;  27  th  Jan.  1831,  Galder,  9  Shaw,  343. 

23.  In  the  absence  of  direct  proof  of  notices  given  and  of  a  subscribed  minute  of 
trustees,  that  a  public  road  had  been  ordered  to  be  shut  up,  there  was  no  evidence  or 
legal  presumption  that  the  road  had  been  shut  up  in  terms  of  the  statute.  Per 
liord  Cockburn — "  The  question  is  whether  this  road  was  dult/  shut  up — ^not  merely 
whether  it  was  shut  up  or  not.  Trustees  may  easily  shut  up  any  road,  and  however 
the  parties  may  object,  yet  if  they  persevere  for  some  time,  the  long  purse  will  in  the 
general  case  prevail,  and  the  trustees  will  ultimately  be  successful.  This  is  not  a 
question  therefore  if  the  road  was  shut  up,  but  if  it  was  duly  and  regularly  shut  up ;" 
2d  Dec.  1851,  Forbes. 


HIGHWAYS  (Cases.)  511 

24.  The  court  expressed  an  opinion  that  the  Act  1661  applies  only  to  highwajB^ 
and  not  to  private  kirk  roads,  which  cannot  be  cast  about  200  ells,  in  terms  of  thai 
statute,  or  for  any  distance.  Lord  Kilkerran  (who  reports  the  case)  gives  his 
opinion  that  the  act  means  that  the  new  road  shall  not  be  more  than  200  ells  distant 
from  the  old  road,  and  not  that  the  new  line  shall  not  exceed  in  length  200  ells  from 
the  two  points;  26th  June  1747,  Urie,  Mor.  14,524. 

25.  The  Court  of  Session  permitted  a  servitude  kirk  road  to  be  altered  for  one 
equally  commodious,  but  this  was  not  under  the  Act  1661,  but  on  the  general  piin« 
ciple  of  law  that  servitudes  must  be  used  in  the  way  least  burdensome ;  and  the  re- 
porter (Kilkerran)  remarks  that  the  decision  cannot  be  held  to  lay  down  a  general 
rule  with  respect  to  all  private  roads,  as  the  case  had  some  specialties  in  it,  especially 
that  the  road  had  been  in  the  course  of  being  varied;  25th  June  1748,  Bruce,  Mor. 
14,525.     See  23d  Jan.  1823,  Kerr. 

26.  The  court  refused  to  entertain  a  declarator  of  right  to  a  road  until  a  reduction 
was  brought  of  a  decree  of  the  justices  of  the  peace  ordering  it  to  be  shut  up  ;  26th 
June  1827,  Marquis  of  Stafford,  5  Shaw,  839.  See  26th  Feb.  1824,  Magistrates  of 
Kilrenny,  2  Shaw,  746. 

27.  A  road  was  made  without  the  steps  required  by  the  local  act.  Six  years  after* 
wards  an  application  was  made  for  compensation,  and  an  action  thereafter  raised 
before  the  Sheriff  of  Ayrshire.  The  trustees  pled,  that  an  old  road  went  through 
the  proprietor's  ground  nearly  in  the  same  direction  as  the  new  one,  and  that  they 
were  entitled  to  deduct  the  old  road,  which  they  contended  must  be  held  to  have 
been  twenty  feet  in  breadth.  The  sheriff  decerned  for  the  value,  deducting  the  old  road 
at  said  breadth,  as  to  which  no  evidence  was  led,  and  he  found  no  interest  due.  In 
an  advocation,  the  court  adhered  as  to  the -old  road,  but  allowed  interest  from  the 
date  of  occupation  by  the  trustees;  11th  Feb.  1825,  Wallace,  3  Shaw,  525. 

28.  An  action  of  damages  was  brought  against  the  Avr  Road  Trustees  for  taking 
groimd  without  warrant.  The  Lord  Ordinary  assoilzied  the  trustees,  because  **  the 
deviation  was  a  verv  small  one  from  the  line  in  the  plan,*'  and  the  court  adhered. 
On  an  appeal,  the  House  of  Lords  (Lord  Eldon,  Chancellor)  remitted  for  considera- 
tion ;  observing,  **  If  the  old  road  was  the  line  settled  by  the  act,  then,  whether  the 
deviation  was  great  or  small,  they  had  no  right  to  deviate  at  all,  and  it  would  be 
dangerous  to  leave  it  to  the  discretion  of  courts  to  say  what  was  a  large  or  what  a 
small  deviation  ;  1st  June  1814,  Goldie,  2  Bow's  Reports,  534. 

29.  A  local  act  provided  certttln  proceedings  as  to  taking  ground.  These  pro* 
ceedings  were  not  taken,  and  after  tne  lapse  of  six  months  after  the  taking  oi  the 
ground,  an  action  of  ejection  was  brought,  which  was  met  with  the  defence  of  ac- 
quiescence and  delay.  The  Lord  Ordinary  and  the  court  sustained  the  action.  The 
Lord  President  observed,  that  '*  where  parties  do  not  act  within  the  provisions  of  the 
statute,  but  go  put  of  it,  their  actings  are  not  covered  by  any  peculiar  privileees 
which  the  statute  confers ;"  5th  Dec.  1833,  Grant,  12  Shaw,  167.  See  1766,  Earl  of 
Eglintoun ;  28th  June  1814,  Young. 

30.  By  the  Stirlingshire  Statute  Labour  Act  it  is  prohibited  to  erect  '^anir 
dwelling-house  or  other  building  nearer  to  the  centre  of  the  road  than  twenty  feet.'' 
A  proprietor  erected  a  stone  and  lime  wall  3}  feet  in  height.  The  breadth  of  the 
road  opposite  was  26i  feet.  On  an  application  by  the  clerk,  the  trustees  ordered' 
the  wall  to  be  removed,  and  the  order  was  confirmed  in  quarter-sessions.  On  a 
complaint  to  the  Court  of  Session,  imder  a  special  clause  of  the  statute,  the  court 
TLord  Pitmilly  dissenting)  recalled  the  judgment  of  the  justices  of  the  peace,  and 
round  that  a  wall  of  stone  and  lime  did  not  fall  under  the  prohibition  ;  12th  June 
1830,  Haig,  8  Shaw,  912. 

Qd, — Damages  for  Injuries, 

31.  Trustees  gave  authority  to  take  materials  from  a  field,  disregarding  the  forms 
of  the  General  Turnpike  Act.  A  suspension  and  interdict  was  paraed,  and  a  decla- 
rator brought  by  the  proprietor.  The  trustees  pled,  that  the  local  acts  containing 
greater  powers,  were  not  superseded  by  the  General  Road  Act.  The  court  held 
that  the  roads  in  question  must  be  held  turnpike,  and  that  "  the  General  Road  Act 
must  be  considered  to  ride  over  every  turnpike  act,  and  that  eveiy  such  act  must  be 
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read  as  if  the  general  act  were  en^ossed  in  it ;"  30th  June  1827)  23d  May  1828, 
Sir  Neil  Menzies,  5  Shaw,  884,  6  Ilnd.  845. 

32.  An  action  was  brought  by  a  passenger  against  the  proprietors  of  a  stage 
coach  which  was  upset  on  a  turnpike  road  in  consequence  of  going  over  a  heap  of 
stones  opposite  a  house  in  process  of  building.  I'he  puntuer  obtained  a  verdict 
against  the  proprietors  for  L.150  damages  ;  Gunn  v.  Gardener  and  others.  The 
proprietors  of  the  coach  brought  an  action  of  relief  against  the  road  trustees  and 
the  proprietor  of  the  house.  The  {jord  Chief  Commissioner  charged  the  jury,  first, 
to  find  ^  whether  the  stones  were  on  the  road,  and  that  power  being  given  to  take 
60  feet  of  width,  the  jury  were  entitled  to  hold  the  open  space  all  road,  although 
not  metalled  ;  second,  if  the  stones  were  on  the  road,  whether  they  were  properly 
placed  there  ;  and  thirds  whether  the  stones  were  known  by  the  trustees  and  sur- 
veyor to  have  been  there,  or  had  been  so  long  placed  as  that  they  ought  to  have  so 
known."  The  jury  found,  "  that  the  trustees  improperly  allowed  the  stones  to  re- 
main two  or  three  weeks  on  the  road.*'  The  road  tmstees  claimed  relief  against 
the  proprietor.  The  jury  found  a  special  verdict,  ^  that  the  proprietor  laid  the  stones 
on  the  road  ;"  28th  Feb.  1820,  Sharp  ;  also  same  day,  M*Kay  v.  Waddell  and  others, 
2  Murray's  Reports,  194. 

Note. — This  decision  was  followed  in  several  other  cases,  until,  in  the  case  of 
Duncan,  23d  August  1839,  the  House  of  Lords  adopted  the  rule  which  had 
existed  in  England,  holding  that  **  trustees  doing  only  that  which  by  the  acts 
it  was  their  duty  to  do,  and  being  guilty  of  no  personal  default,  were  not 
answerable  for  damages  sustained  by  the  acts  or  neglect  of  persons  employed 
by  them  in  the  active  execution  of  their  duty."  This  rule  has  since  been 
followed.    See  19th  Nov.  1839,  Ainslie.     See  English  cose,  No.  B^postea, 

4th. — Toll-Dues,  etc. 

33.  A  pontage  is  authorized  by  Act  of  Parhament  for  the  bridge  over  the  Tweed 
at  Kelso.  The  court  found  that  such  pontage  did  not  fall  under  the  General  Road 
Act,  and  so  held  themselves  entitled  to  review  the  judgment  of  the  sheriff,  notwith- 
standing the  clause  of  exclusion  of  review  in  that  act ;  25th  June  1830,  Armstrong, 
8  Shaw,  980. 

34.  The  regulation  of  a  ferry,  and  fixing  its  dues,  in  the  royal  burgh  of  King- 
horn,  were  found  to  belong  to  the  justices  of  the  peace  of  the  county,  and  not  to  the 
magistrates  of  the  burgh ;  24th  Jan.  1769,  Boyd,  Mor.  7G17.  Same  found  as  to 
Leith  ferry ;  1st  Aug.  1775,  Justices  of  Lothian  v.  Pinnace  Men  of  Leitb,  Mor. 
'7620. 

35.  The  Coimty  Road  Act  of  Edinburgh  exempted  agricultural  produce  and 
manure  from  toll  when  not  for  sale.  The  General  Road  Act  only  exempts  when 
carried  from  one  part  of  the  farm  to  another  part.  A  cowfeeder  in  the  Grassmarket 
of  Edinbiurgh  claimed  exemption  under  the  County  Act  for  produce  brought  fi*om 
his  farm  to  town,  and  manure  returned.  In  a  suspension,  the  court  imanimously 
■decided  for  the  tenant,  holding  **  that  it  was  not  the  intention  of  the  general  act  to 
alter  specific  provisions  in  local  acts ;  and  in  order  to  repeal  such  provisions,  there 

•  roust  be  in  the  general  act  an  enactment  to  that  effect ;  and  more  especially  where 
an  indemnity  has  been  given,  there  must  be  a  repeal  of  it,  or  an  enactment  so  incon- 
sistent with  it  as  to  amount  to  a  repeal ;  8th  March  1827,  MacCallum,  5  Shaw,  541. 

36.  By  the  Act  for  the  Shotts  and  Airdrie  road,  buildings  are  prohibited  within 
thirty  feet  of  the  centre  of  the  road.  By  the  General  Road  Act,  buildings  are  pro- 
liibited  within  twenty-five  feet  from  the  centre.  .  The  trustees  brought  an  interdict 
against  an  erection  within  thirty,  but  beyond  twenty-five  feet  of  the  centre  of  the 
road.  The  proprietor  pled  the  general  act.  The  Lord  Ordinary  decided  for  the 
proprietor  ;  but  the  court  altered — the  majority  (Lord  Glenlee  dissenting)  holding 
that  the  clause  in  the  general  act  was  not  permissive  but  prohibftory,  and  that  the 
general  act  cannot  narrow  the  powers  of  any  former  act,  unless  where  inconsistent 
with  or  in  opposition  to  its  provisions  ;  6th  July  1824,  lltli  July  1826 ;  Sir  Wm. 
Baillie,  3  Shaw,  217,  4  Ibid,  834.     See  16th  Nov.  1849,  M'lntosh;  and  English 

''Cases,  No.  1,  postea. 

37.  The  committee  of  trustees  on  the  road  from  the  Great  North  Road  to  Auch- 
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termuchty  named  the  same  person  clerk  and  treasurer,  who  was  sued  for  the  penal- 
ties applicable  to  each  official  act.  It  was  pled  that  the  prohibition  did  not  apply 
to  district  clerks,  and  that  a  treasurer  was  appointed  six  months  previous  to  the  m« 
stitution  of  the  complaint.  The  court  (Second  Division)  unanimously  held  that  the 
prohibition  in  the  then  existing  act  applied  to  district  officers,  and  that  as  the  de- 
fender had  continued  to  act  as  treasurer  after  the^nouiinal  appointment  of  the  other 
person,  he  was  liable,  but  onl^  in  one  penalty,  and  awarded  L.50  and  expenses ; 
25th  June  1831,  Muckersie,  9  Shaw,  804. 

NoU. — The  penalty  for  acting  as  clerk  and  treasurer  in  the  last  General  Road 
Act  is  not  repeated  in  the  existing  act,  and  a  limitation  of  such  penalties 
contained  in  local  acts  is  made  by  the  12th  section  of  the  general  act. 

38.  By  the  local  act  the  county  of  Peebles  is  divided  into  six  districts.  The 
clerk  of  one  district  prosecuted  the  clerk  of  another  district  as  to  the  position  of  a 
toll-bar.  The  court  unanimously  found  that  as  district  clerk  he  had  no  title  to  sue,, 
and  that  the  clause  in  the  general  act  applied  only  to  the  general  clerk,  and  not  to 
district  clerks  ;  2d  March  1832,  Williamson  n.  Qoldie,  10  Shaw,  413.  But  a  contrary 
decision  was  given,  6th  Feb.  1838,  Creighton.  Affirmed  26th  May  1840,  and  fol- 
lowed 11th  March  1841,  Revey;  3  Dunlop,  888. 

39.  The  Turnpike  Act  for  the  county  of  Haddington  allowed  the  trustees  to 
"  compound  and  agree  by  the  year,  or  otherways,  with  the  persons  using  the  turn- 
pike roads  for  any  sums  of  money,  to  be  paid  quarterly."  The  justices  of  the  peace 
were  authorized  by  the  act  to  appoint  persons  to  inquire,  and  if  they  *'  find  any  mis- 
application of  the  money  collected,  or  any  other  abuse  of  the  powers  or  authorities 
thereby  given,  they  shall  certify  the  same  to  the  next  general  quarter-sessions,  who 
were  thereby  authorized  to  hear,  examine,  and  finally  determine  the  same,  without 
further  or  other  appeal.*'  The  trustees  made  an  agreement  with  an  heritor,  freeing 
all  those  who  purchased  his  coal  and  salt  from  toll,  but  obliging  him  to  pay  L.3 
yearly  on  his  having  a  going  coal  in  another  part  of  his  land,  mentioned  in  the 
agreement.  The  quarter-sessions  declared  the  exemption  void.  The  court  found 
that  the  agreement  being  an  abuse,  and  the  justices  of  the  peace  having  found  it  so, 
their  sentence  was  final  under  the  act ;  8th  Jan.  1756,  Lord  Prestongrange,  Mor. 
7350. 

40.  Trustees  were  found  entitled  to  grant  special  exemptions,  blit  not  so  as  to 
bind  their  successors  in  the  trust ;  20th  June  1854,  Henderson. 

41.  Trustees  having  agreed  to  pay  different  classes  of  creditors  different  rates  of 
interest,  such  was  held  illegal.  Per  Lord  Justice  Clerk — ^^  The  parties  are  here  not  as 
trustees,  but  in  the  capacity  of  debtors.  They  have  no  right  of  distribution  or  ad- 
ministration of  the  funds  set  apart  for  payment  of  their  creditors ;"  18th  Feb.  1854, 
Kerr. 

42.  The  tacksman  of  a  toll-bar  and  the  treasurer  of  the  road  trust  prosecuted 
certain  servants  of  the  Forth  and  Clyde  Canal  Company  for  penalties  incmred  by 
using  the  towing  path  in  the  canal  bank  as  a  road,  whereby  the  toll  on  the  turnpike 
road  was  evaded.  The  justices  of  the  peace  and  quarter-sessions  dismissed  the 
complaint,  in  respect  that  the  carriages  did  not  travel  one  hundred  yards  on  the 
turnpike,  but  merely  crossed  the  road.  The  Court  of  Session,  on  aa  advocation, 
reversed  and  found  penalties  incurred  for  evasion  of  toll.  On  an  appeal  to  the 
House  of  Lords,  the  cause  was  remitted  back  to  consider  the  question  of  jurisdiction 
in  the  Court  of  Session.  The  Court  of  Session  unanimously  round  that  they  had  no 
jurisdiction  to  find  penalties  due  where  the  justices  of  the  peace  had  not  convicted, 
that  power  being  given  by  the  statute  to  the  justices  of  the  peace  alone  ;  7th  July 
1827,  14th  Jiily  1830,  21st  Jan.  1832,  Mitchell ;  5  Shaw,  909,  4  Ibid.  Appeal 
Cases,  162,  10  Ilnd.  230. 

43.  The  court  refused,  on  the  complaint  of  a  creditor  on  the  road,  to  compel  the 
trustees  to  increase  the  amount  of  tolls ;  5th  Feb.  1851,  Farquharson.  See  27th 
Jan.  1852,  Graham. 

44.  Two  road  trusts  meet  at  Bailieston.  Within  169  yards  of  the  junction  there 
was  a  toll-bar  at  which  a  parish  road  went  off.  To  avoid  the  toll  several  proprietonu 
who  formerly  had  to  pass  the  toll,  and  use  the  parish  road,  purchased  ground  and 
made  a  communication  to  the  parish  road  beyond  the  point  of  junction,  so  as  not  to 
travel  on  the  turnpike  to  which  the  toll  belonged,  but  by  which  cross  road  the  com-  . 

2  k 
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manication  was  made  longer.  The  trustees  prosecuted  for  evasion  of  toll,  and  the 
sheriff  found  *<  upon  the  fair  and  legal  interpretation  of  the  Qeneral  Road  Act,  the 
defender  did  evade  the  toU  dues,'*  and  subjected  him  in  a  penalty.  The  court  unani- 
mously refused  a  bill  of  advocation  as  incompetent,  holding  that  the  question  was 
not,  whether  the  trustees  had  exceeded  their  powers,  but  whether  the  sheriff  had  ex« 
ceeded  his  powers,  which  he  had  not.  The  judges  coincided  with  the  sheriff,  that 
the  road  was  not  to  be  viewed  as  that  of  a  person  passing  through  his  own  grounds, 
but  that  the  road  was  opened  expressly  to  evade  the  tolls  ;  29th  Nov.  1828,  Merry, 
7  Shaw,  90.  ' 

45.  Trustees  having  made  a  new  road,  shut  up  an  old  one.  Certain  persons  per- 
sisted in  using  the  old  road,  and  removed  obstructions.  Interdict  was  granted,  3d 
Feb.  1864  ;  Glasgow  and  Carlisle  Road  Trustees. 

46.  Road  trustees  ordered  a  check  bar  to  be  erected,  so  as  to  prevent  a  proprietor 
driving  carts  in  at  one  gate  of  his  coal  yard  in  Leith  Walk,  and  out  at  the  other,  in 
order  to  avoid  the  toll-bar  which  stood  between  the  gates.  A  suspension  was  pre- 
sented, but  objected  to,  because  the  Qeneral  Road  Act  directed  a  complaint  against 
toll-bars  to  be  made  to  the  sheriff  or  quarter-sessions.  It  was  answered,  that  the 
clause  in  the  act  applied  only  to  bars  erected,  and  not  merely  threatened  to  be 
erected.  The  Lord  Ordinary  and  the  court  reflised  the  bill,  intimating  that  the 
practice  was  an  evasion  of  the  toll ;  11th  June  1831,  Wilson,  9  Shaw,  725. 

47.  A  complaint  was  presented  to  the  Sheriff  of  Lanarkshire  against  a  tollman 
exacting  toll  where  the  party  did  not  travel  one  hundred  yards  on  the  road  to  which 
the  toll-bar  belonged.  The  defence  was,  that  a  portion  of  the  road  was  common  to 
two  trusts  (which  formerly  had  been  one),  and  reckoning  this  portion  of  the  road, 
the  statutory  length  was  travelled.  The  sheriff  sustained  the  defence.  The  Lord 
Ordinary  and  the  court  found  an  advocation  incompetent,  but  thought  that  the 
question  might  have  been  originally  brought  before  them  by  way  of  declarator ;  9th 
March  1832,  Neilson,  10  Shaw,  466. 

48.  An  action  of  reduction  and  damages  was  brought  against  a  tollman,  who  had 
obtained  a  decree  of  the  justices  of  peace  for  a  penalty  for  evasion  of  toll,  although 
the  act  permitted  what  had  been  found  to  be  an  evasion.  It  was  objected  that  the 
action  of  reduction  was  incompetent  after  six  months  from  the  conviction.  The 
Lord  Ordinary  repelled  the  objection,  but  the  court  altered  and  sustained  the  same ; 
10th  June  1826,  Selkirk ;  4  Shaw,  696. 

49.  It  was  held  that  although  the  toll-keeper  was  entitled  to  seize  the  cart,  it  did 
not  preclude  his  prosecuting  for  the  tolls  by  summary  proceeding ;  but  it  was  ob- 
served by  the  Lord  Justice-Clerk  <<  that  if  the  sheriff  or  the  justices  should  proceed 
in  prosecutions  for  penalties  by  the  ordinary  way  of  making  up  a  record,  contrary 
to  the  Act  of  Parliament,  the  court  would  give  the  same  judgmont  as  was  pro- 
nounced by  the  Court  of  Justiciary  in  the  case  of  Mcintosh  ;"  25th  June  1830,  Simp- 
ion,  8  Shaw,  977.  See  the  case  of  M*Intosh,  of  Criminal  Prosecution,  antea. 

50.  The  justices  of  the  peace  acting  under  the  acts  regulating  the  Statute  Labour 
were  found  to  do  so  ministerially,  and  not  judicially,  and  so  they,  and  not  the  over* 
seer,  were  found  liable  in  the  consequences  of  a  poinding,  dedared  illegal  because 
the  parties  had  been  called  to  labour  in  time  of  harvest ;  17  th  Dec.  1760,  Walker, 
Mor.  7642. 

51.  The  proprietor  of  a  ferry  on  the  Clyde  having  raised  the  rates,  the  neighbour- 
ing inhabitants  complained  to  tne  justices^  who  ordered  an  inquiry,  but,  in  the  mean- 
time, reduced  the  rates.  In  a  suspension,  the  court  founa  that  the  justices  had 
jurisdiction  to  regulate  the  rates,  and  that  the  concourse  of  the  procurator-fiscal  was 
not  necessary ;  but  they  found  the  interim  order  premature  ;  18th  June  1830,  Mar- 
tin>  8  Shaw,  952. 

52.  A  meeting  called  in  terms  of  the  statute  may  be  adjourned  to  a  ftilure  day 
without  a  new  requisition  ;  22d  June  1850,  Henderson. 

53.  The  Lanarkshire  Statute  Labour  Act  does  not  provide  for  prosecutors.  An 
action  being  raised  at  the  instance  of  two,  and  a  committee  of  the  trustees,  to  remove 
obstructions  on  a  road,  an  objection  was  taken  that  all  the  trustees  behoved  to  sue. 
The  Lord  Ordinary  sustained  the  title.  The  court  first  altered,  but  latterly  re- 
turned to  the  interlocutor  of  the  Lord  Ordinary,  and  held  that  individual  trustees 
may  sue  to  remove  obetructiona  ;  17th  Feb.  1827,  Oswald,  5  Shaw,  381. 
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64.  A  proprietor  who  had  paid  public  burdens  on  a  valuation  of  L.lOO  Scota^ 
acted  as  trustee  under  the  Ayrshire  Turnpike  Act,  which  required  a  valued  rent  to 
that  extent  as  a  qualification.  Part  of  the  valuation  was  on  a  joint  property,  which« 
when  separately  valued,  caused  the  valuation  held  by  the  proprietor  to  mil  some 
little  short  of  the  L.lOO.  Two  complaints,  concluding  for  a  variety  of  penalties  in 
respect  of  his  acting  as  trustee,  without  the  necessary  qualification,  were  dismissed, 
in  respect  that  he  had  acted  in  good  faith,  and  paid  cess  on  the  valuation  of  L.100  ; 
23d  May  1835,  Hamilton,  13  Shaw,  830. 

65.  One  set  of  trustees  agreed  to  advance  one-half  of  making  a  turnpike  under  a 
separate  trust,  communicating  with  their  trust.  One  gentleman  acted  as  convener 
of  those  interested  in  the  new  road,  and  took  the  management  thereof^  and  received 
the  money  from  the  old  trust — there  being  no  derk  or  treasurer  chosen  to  the  new 
trust.  An  action  being  brought  against  him  for  super-advances  made  by  the  old 
trust,  the  court  found  that  he  was  not  personally  liable ;  20th  June  1822,  Ochil 
Turnpike  Trustees,  1  Shaw  613. 

56.  By  the  Fifeshire  Road  Act  the  trustees  are  empowered  to  erect  toll-houses* 
and  for  that  purpose  to  acquire  ground.  A  cross  road  navinff  been  made  by  private 
individuals,  the  trustees,  to  prevent  its  being  used  to  evade  toll,  proceeded  to  erect  a 
toll-house.  The  proprietor  presented  a  suspension,  which  the  Lord  Ordinanr  refused. 
But  the  court  idtered,  holding  that  the  trustees  were  not  entitled  to  build  the  toll- 
house, without  having,  in  the  first  place,  settled  for  the  value  of  the  ground  ;  16th 
May  1822,  Lady  M.  Crawford,  1  Shaw,  462. 

67.  In  declarators,  under  acts  of  Parliament,  fn:  a  road  '*  to  the  city  of  Glasgow," 
to  have  it  determined  whether  a  toll-bar  could  be  placed  within  the  royaltv,  but  be- 
yond the  actual  buildings,  or  whether  the  powers  of  the  trust  terminated  with  the 
royalty — the  Lord  Ordinary  and  the  court  decided  for  the  trustees,  and  held  that 
the  act  extended  to  the  buildings,  though  within  the  royalty ;  14th  Dec.  1826,  Aitkeiit 
6  Shaw,  136. 

68.  An  Act  of  Parliament  authorized  the  trustees  to  agree  with  the  inhabitants 
of  Anderston,  for  a  certain  sum  to  be  paid,  to  remove  the  toll-bar  then  between 
Anderston  and  Glasgow,  so  as  to  be  beyond  the  former  place.  The  sum  was  paid, 
and  the  act  expired,  and  notice  was  given  of  a  new  act  to  continue  and  enlarge  the 
act.  The  new  act  repealed  the  former  one,  and  authorized  the  trustees  to  erect  toll« 
bars  on  any  part  of  the  road.  The  trustees  instituted  a  declarator  to  have  it  found 
that  under  the  last  act  they  were  entitled  to  replace  the  bar  between  Anderston  and 
Glasgow.  The  Lord  Ordinary  and  the  court  unanimously  found  that  the  contract* 
under  the  first  act,  was  permanent,  and  that  the  clause  in  the  new  act  being  discon- 
form  to  the  Parliamentary  notice,  could  not  be  enforced ;  27  th  Nov.  1832,  Donald* 
11  Shaw,  119. 

59.  A  check  toll-bar  was  complained  of  to  the  sheriff,  who,  after  a  proo(  ordered 
it  to  be  removed,  and  interdictea  its  being  replaced  without  form  of  law.  The  Lord 
Ordinary  and  the  court  held  his  ju4g;ment  not  subject  to  review;  12th  June  1834* 
Martin,  12  Shaw,  719. 

60.  The  Fife  tolls  were  let  under  the  local  and  general  acts,  with  an  express 
exemption  for  horses  or  carriages  only  crossing  the  turnpike,  or  not  travelling  more 
than  100  yards  thereon.  The  Letham  toll-bar  across  the  new  Dundee  road  has 
two  check  bars  on  the  Letham  road,  which  is  statute  labour.  But  power  was  given 
in  the  act  to  make  it  turnpike.  The  tollman  exacted  toll  duties  from  carts  crossing 
the  turnpike  by  the  Letnam  road.  The  trustees,  on  the  ground  that  these  bars 
were  merely  check  bars  for  the  new  Dundee  road,  presented  complaints  against  the 
tollman,  who  brought  an  action  of  dedarator  and  damages  against  the  trustees* 
which  was  sent  to  a  iury,  and  under  the  direction  of  tne  Lord  Justice-Clerk*  a 
verdict  was  dven  for  the  trustees;  19th  March  1832,  Paterson. 

61.  By  a  local  act  the  trustees  had  power  to  erect  aide  gates  across  any  part  of 
the  lanes  leading  out  or  into  a  road,  and  to  levy  tolls  there,  but  so  as  to  entitle  to 
free  passage  at  the  next  ^ate,  if  within  five  miles,  and  the  trustees  should  maintain 
the  space  between  the  side  bar  and  the  main  road.  An  old  parish  road  went  from 
certain  coal  and  iron  works  to  Airdrie,  which  road  intersected  the  turnpike  road. 
On  the  parish  road  the  trustees  erected  a  bar  about  three  quarters  of  a  mile  from 
the  main  road,  and  repaired  that  part  of  the  road.     The  proprietors  presented  a 
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Buspension  and  interdict,  pleading  on  the  General  Road  Act,  that  they  merely  crossed 
the  road,  and  did  not  travel  100  yards  on  it.  The  trustees  pled  the  local  act,  and 
that  by  assuming  the  space  between  the  bar  and  the  main  road,  there  was  more  than 
100  yards  turnpike.  The  Lord  Ordinary  decided  for  the  trustees.  The  court  (Lord 
Glenlee  dissenting)  adhered ;  27th  June  1826,  Dixon,  4  Shaw,  759. 

62.  Trustees  held  not  barred  by  acquiescence  from  preventing  a  crossing  on  the 
level  by  a  railway  ;  28th  Feb.  1860,  Dixon. 

63.  Use  of  ground  for  taking  materials  under  a  dispute  made  matter  of  submis- 
fion,  is  not  such  use  as  to  render  notice  unnecessary.  Sale  of  materials  is  private 
use ;  21st  Feb.  1849,  Graham.     But  see  same  case,  29th  May  1851. 

64.  Parlane  was  for  two  successive  years  tacksman  of  a  toll-bar.  During  the 
second  year,  on  prosecuting  a  passenger  for  toll,  the  case  was  dismissed,  because 
that  there  was  no  table  of  tolls  exhibited  at  the  bar.  Parlane  did  not  apply  to  the 
trustees  for  such  table,  but  refused  to  pay  his  rent.  The  Lord  Ordinary  and  the 
court  refused  a  suspension,  because  that  he  had  never  demanded  the  necessary  table 
to  be  furnished  by  the  trustees;  14th  June  1828,  Parlane,  6  Shaw,  977.  See  18th 
July  1833,  Threshie. 

65.  A  tollman  prosecuted  for  L.174  of  toll  dues,  incurred  bv  a  manufacturing 
company.  In  defence  it  was  pled  that  the  tollman  had  compoimded  for  toll,  where- 
by the  company  had  used  his,  instead  of  any  other  road.  The  tollman  denied  the 
agreement,  but  pleaded  it  was  illegal  under  the  act.  It  was  answered  that  the 
stathte  did  not  declare  such  agreement  null,  but  only  exposed  the  toUkeeper  to  a 
penalty.  A  proof  was  allowed,  and  the  sheriff.  Lord  Ordinary,  and  the  court  suc- 
cessively found  the  agreement  not  proved,  and  that  the  same  was  illegal,  and  found 
the  amount  of  toll  dues  proved  by  the  tollman's  books,  and  his  oath  in  supplement ; 
26th  June  1833,  Balfour,  11  Shaw,  784.  But  see  cases  in  House  of  Lords,  4th  April 
1831,  Maxwell  and  Go. ;  and  6th  July  1835,  Swan. 

66.  Where  trustees  reserved  right  to  compound  for  public  carriages  to  be  paid  to 
the  tacksman,  not  less  than  a  certain  sum,  he  was  not  entitled  to  object  if  the  trustees 
made  a  composition  after  the  lease  at  half  toll.  The  tacksman  was  held  entitled 
only  to  receive  that  amount ;  19th  June  1847,  M'Donald. 

67.  A  local  act  for  erecting  a  bridge  and  exacting  a  pontage,  provided  that  pontage 
should  only  be  exacted  once  for  passing  and  returning  the  same  day,  with  the  same 
horses,  carriages,  or  loading.  A  person  was  in  use  to  pass  the  bridge  with  groceries ; 
and,  on  selling  them  to  the  peasantry,  returned  with  agricultural  produce,  and  carried 
parcels  backwards  and  forwards,  for  which  he  received  payment.  The  tacksman 
naving  exacted  toll  each  time  of  passing,  on  a  complaint,  the  sheriff  found  toll  only 
once  exigible.  An  appeal  was  taKen  to  the  Circuit  Court,  and  certified  to  the  Second 
Division  of  the  Court  of  Session,  and  the  court  reversed  the  sheriff's  judgment,  and 
held  that  a  carrier's  cart  was  let  out  for  hire,  and  was  liable  in  toll  every  time  he 
passed  with  a  different  loading ;  25th  June  1830,  Armstrong  v.  Stobbs,  8  Shaw,  980. 

68.  A  local  act,  exempting  *<  any  post-horse  carrying  the  mail  or  packet,"  found 
to  include  expresses  sent  by  the  post-office,  on  the  request  of  private  parties ;  24th 
June  1779,  Jackson  v.  Ure,  Mor.  13,182. 

69.  A  right  of  road  was  given  **  for  the  benefit  of  the  house  of  A,  specially  exclud- 
ing  farming  purposes."  Held,  that  carting  materials  to  rebuild  and  enlarge  office- 
houses  was  within  the  grant ;  1st  Dec.  1837,  Gibb. 

70.  Road  trustees  were  found  not  entitled  to  object  to  a  private  railway  as  an 
evasion  of  toll ;  14th  June  1849,  Moir. 

71.  A  proprietor  having  given  land  for  a  public  road,  which  had  been  used  as  such 
for  twenty-four  years,  found  not  entitled  by  interdict  to  prevent  the  erection  of  a 
bar ;  18th  Nov.  1848,  Dickson. 

72.  By  the  local  act  for  Stirlingshire  it  is  enacted,  that  no  toll  shall  be  exacted 
for  carts,  carriages,  or  cattle  with  dung  or  other  manure  for  lands  or  gardens,  or  re- 
turning empty  from  carrying  the  same,  unless  the  same  be  carried  for  sale.  A  fiumer 
purchased  dung  and  conveyed  it  in  his  own  carts  to  his  farm.  The  tollman  prose- 
cuted for  toll  duties.  The  sheriff,  <<  in  respect  that  the  farmer  had  purchased  the 
dung,  and  that  it  made  no  difference  whether  it  was  carried  in  carta  belonging  to 
himself  or  by  the  person  bv  whom  it  was  sold,"  decerned  for  the  toll  duties.  In  an 
advocation,  the  court  found  the  judgment  not  subject  to  review ;  but  the  construo- 
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tion  put  npon  the  act  was  doubted  by  LordB  Moncrieff  and  Gringletie;  25th  June 
1830,  Simpson,  8  Shaw,  977. 

Ncie — Full  reports  of  toll  cases  decided  by  sheriffii  and  justices  are  given  in  the 
Author's  work  On  Highwayt  (1847.) 

Leading  Engli$h  Cases  relatwe  to  Highways, 

1.  Local  and  General  Act. — ^A  subsequent  local  act,  containing  enactments  con- 
trary to  the  general  act,  is  a  repeal  of  so  much  of  the  general  act  as  is  inconsistent 
therewith  ;  1818,  Ridge,  2  M.  481.  A  local  act  b  not  repealed  by  the  general  act 
where  not  repugnant ;  Pearse,  2  Ad.  and  £.  84.  But  where  a  previous  local  act  con- 
tains provisions  inconsistent  with  the  general  act,  the  latter  must  rule ;  1834,  North- 
leach  Road  Trustees,  5  B.  and  Ad.  978. 

2.  Interpretation  of  Act, — It  was  Laid  down  by  Chief-Justice  Best  as  a  general 
rule,  **  that  in  the  construction  of  turnpike  acts,  those  who  aeek  to  exact  the  tolb 
can  only  be  entitled  to  them  when  the  statutes  eranting  them  are  couched  in  plain 
and  unequivocal  language,  and  the  court  will  look  to  the  strict  words  and  construe 
them  according  to  their  plain  meaning  with  reference  to  the  subject-matter.  The 
framers  of  the  act  have  the  receivers  of  the  tolls  before  them,  but  not  the  payersp 
and  the  former  should  not  only  show  an  express  right  to  demand  or  take  toUs,  but 
the  words  of  the  particular  statute  by  whicn  they  are  imposed,  must  in  themselves 
be  so  clear  and  express  as  to  render  it  unnecessarjr  for  the  court  to  look  into  any  de- 
cided cases  on  the  subject.  Exemptions  in  turnpike  acts  are  also  to  be  lai^y  and 
beneficially  construed,  bein^  for  the  public  benefit,  espedaUv  those  exemptions  which 
are  made  m  favour  of  agriculture  f  Norris  v,  Poate,  10  B.  Moore,  301.  See  also 
Higginbotham  9.  Perkins,  8  Taunt,  803 ;  LoWring  v.  Stone»  2  B.  and  G.  518. 

3.  Liability  of  Trustees, — Trustees  on  a  turnpike  road  contracted  with  certain" 
parties  to  perform  work,  and  by  their  neglect  in  omitting  necessarv  precautions,  tiie 
plaintiff  fell  over  a  part  of  the  road  left  excavated,  and  thereby  broke  his  leg ;  it 
was  held,  that  although  there  was  eviitence  of  some  slight  interference  by  one  of  the 
trustees  during  the  p^ormanoe  of  the  work,  this  was  not  sufiSdent  to  take  the  ease 
out  of  the  general  rule,  that  persons  performing  a  public  duty  are  not  liable  fiur  Uie 
negligence  of  those  employed  under  them ;  Humphreys,  1  Man.  and  Ry.  (K.  B.)  187* 
Lord  Kenyon,  in  a  similar  case,  observed — **  If  there  be  no  power  given  the  trusteea 
to  award  satisfaction,  the  parties  injured  are  without  remedy,  provided  the  trustees 
do  not  exceed  their  jurisdiction.  Some  individuals  do  suffer  an  inconvenience  under 
all  these  acts  of  parliament,  but  the  interests  of  individuals  must  give  wav  to  the 
accommodation  or  the  pubHc ;"  1792,  Meredith,  4  T.  R.  794.  See  Scotch  Cases^ 
No.  31. 

4.  ToU  Bars  and  Dues.—  It  was  found  that  the  trustees  under  a  local  act,  with 
powers  to  reduce  or  advance  '*  all  or  any  of  the  tolls  granted,"  could  not  reduce  or 
advance  the  tolls  at  one  only  of  the  gates  on  the  road,  but  that  they  must  do  so  at  all 
the  gates  equally.  The  court  held,  that  as  the  preliminary  notice  must  be  affixed 
upon  all  the  gates,  and  as  the  toll  granted  by  the  act  was  one  uniform  toll  to  be  col- 
lected at  all  the  gates,  the  legislature  must  have  meant  to  give  the  trustees  power  to 
advance  or  reduce  all  the  tolls,  or  any  one  of  the  descriptions  of  toll  which  were 
authorized  to  be  taken  at  all  the  gates,  but  that  they  did  not  intend  to  give  power  to 
reduce  or  advance  them  at  one  gate  and  not  at  another  ;  Rex  v,  Stratton  Road 
Trustees,  4  B.  and  C.  361. 

5.  Exemption, — The  repair  of  bridges  not  beinjg  in  the  exemptions  of  a  local  act, 
toll  was  held  due  from  a  waggon  carrying  materials  to  repair  a  county  bridge ;  Os- 
mond V,  Widdircomb,  2  B.  and  Aid.  49. 

6.  Exemption, — A  local  act  exempted  from  toll  <*  dung  compost,  mould,  soil,  or 
other  thing  employed  in  the  cultivating  or  manuring  of  Ismds."  Lord  Mansfidd,  C. 
J.,  held  that  lime  was  not  included  in  the  exemption  ;  King  v,  Gough,  2  Chit.  655, 
See  Chambers,  2  Camp.  393. 

7.  Exemption— Manure, — A  clause  in  a  local  act  exempting  carts  loaded  with 
manure,  was  held  to  exempt  the  carts  when  going  empty  for  the  purpose  of  fetching 
manure  ;  Harrison,  2  Ch.  (K.  B.)  547. 

8.  Exemption.— A  local  statute  exempted  hones  <<  going  or  returning  from  pagture. 
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and  horses  attending  cattle  returning  from  pasture."  A  boy  was  riding  a  horse  in 
order  to  fetch  up  two  cows  from  pasture.  Toll  being  exacted,  an  action  was  brought 
against  the  tollman.  The  plaintiff  contended  that  it  would  be  absucd  to  exempt  a 
horse  when  returning  with  cattle  from  pasture,  and  yet  to  hold  that  the  owner  was 
liable  to  toll  when  going  on  horse  to  fetcn  them.  Lord  Kenyon  C.  J.,  held,  that  to 
allow  the  exemption  in  such  a  case  would  be  to  open  a  great  door  to  fraud,  for  the 
tollman  has  no  means  of  knowing  whether  the  horse  be  really  going  to  fetch  the 
cattle  or  not,  and  he  thought  that  the  plaintiff  was  neither  within  the  words  or  the 
spirit  of  the  exemption  ;  Harrison  v.  Brough,  6  T.  R.  706. 

9.  Toll  Dues. — Justice  Bayley  held  if  to  be  an  established  rule,  that  where  toll 
is  imposed  upon  carriages  drawn  by  horses,  and  there  is  a  clause  of  exemption  for  all 
persons  repassing  on  the  same  day  with  the  same  horses  and  carriage,  or  with  the 
same  horses  or  carriage,  and  the  same  carriage  returns  the  same  day,  drawn  by  dif- 
ferent horses,  no  second  toll  is  payable ;  and  where  the  toll  is  imposed  upon  the 
horses  drawing  the  carriage,  with  a  similar  clause  of  exemption,  no  second  toll  is 
payable,  if  the  same  horses  return  with  a  different  carriage  f  Jackson  r.  Gurwen,  5 
B.  and  G.  33.     See  Hopkins,  2  B.  and  A.  916. 

10.  A  conviction  was  held  good  for  penalty  for  drawing  illegal  toll,  though  no  pro- 
yision  of  any  particular  act  was  set  forth ;  Stamp,  8  Q.  B.  13. 

Tfote, — For  a  summary  of  English  decisions,  see  JVellbeloved  on  Higkwayi,  and 
Bateman  on  the  Turnpike  Act^  and  the  Author'tf  work  On  Highways  (1847.) 


FORMS  OF  PROCEDURE  FOR  RECOVERY  OF  PENALTIES  AND 

TOIiL  DUES. 

FIBST. 

Proceedings  before  one  Justice  of  the  Peace,  under  the  111th  section  of  the  statute, 
where  the  case  does  not  admit  of  the  delay  necessary  for  the  ordinary  mode  of 
procedure. 

No.  1.  Complaint  at  the  instance  of  the  Procurator-Fisca],  or  any  of  the 

Persons  authorized  to  prosecute  by  Sections  16th  and  109th  of  the  Act. 

(Under  the  former  General  Road  Act  there  was  no  limitation  as  to  prosecutors, 

80  that  any  person  aggrieved  was  then  entitled  to  prosecute,  but  there  is  an 

express  appointment  of  prosecutors  in  the  existmg  act,  and  none  other 

can  sue.) 

At  the  complains  A.  B.  (design  him  by  his  office),  that 

C.  D.  (design  him)  has  contravened  the  Act  of  Parliament  of  1st  and  2d  Wil- 
liam IV.  chap.  43,  in  so  far  as  on  the  day  of  ,  at  or  near  , 
on  the  turnpike  road  leading  from  to  ,  he,  the  said  C.  D. 
did  (shortly  but  distinctly  state  the  offence  as  nearly  as  possible  in  the  words  of  the 
statute),  and  he  has  therefore  incurred  the  penalties  and  charges  imposed  by 
the  said  statute  applicable  to  the  said  recited  offence. 

(Subscribed  by  the  complainer.) 

No.  2.  Warrant  to  Apprehend. 
(Place  and  date.)     Grants  warrant  for  bringing  C.  D.,  complained  on,  be- 
fore me  for  examination. 

Andrew  Cross,  J,  P. 
(Under  the  words  of  the  111th  section  of  the  statute,  the  same  justice  who 
grants  the  above  warrant,  should  hear  the  case.) 

No.  3.  Minute  op  Court  which  ought  to  be  written  on  the  complaint. 

At  ,  the  ,  in  presence  of  ,  one  of  Her 

Majesty's  justices  of  the  peace  for  ,  compeared  C.  D.  the 
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party  complained  on,  and  the  complaint  being  read  over  to  him,  he  admits 
that  he  is  guilty. 

(The  confession  ought  to  he  subscribed  by  the  offender  and  the  justice,  or  if 
the  offender  cannot  subscribe,  the  minute  ought  to  state  that  £Eu:t,  and  be 
subscribed  by  the  justice  in  his  presence.  If  the  offender  has  an  agent  he 
will  subscribe  for  his  client,  in  case  the  client  cannot  subscribe.) 

No.  4.  Judgment  on  Confession  of  Offender. 

At  ,  the  .     In  respect  of  the  foregoing  con- 

fession, fines  and  amerciates  the  within  designed  C.  D.  in  the  penalty  of 
,  together  with  of  expenses  of  ^e  prosecution  and  conviction, 

and  ordains  him  to  make  immediate  payment  of  these  sums  to  the  complainer, 
the  penalty  to  be  applied  in  terms  of  the  statute ;  and  failing  such  payment, 
grants  warrant  for  poinding  and  sale  of  the  goods  and  effects  of  tlie  said 
offender,  in  terms  of  the  statute.  (Jf  there  he  a  certainty  of  payment  bem^ 
instantly  made,  or  recovery  firom  the  offender's  effects^  the  warrant  may  here 
stop  ;  butj  ifotherunse,  the  warrant  wUl  proceed,)  And  in  case  the  said  sums 
shall  not  be  forthwith  paid,  grants  warrant  to  constables  to  detain  and  keep 
the  said  offender  in  safe  custody  until  return  can  be  conveniently  made  to 
this  warrant  of  poinding,  unless  the  offender  shall  give  sufficient  security,  to 
the  amount  of  L.  ,  to  appear  before  me  at  ,  on 

,  the  at  o'clock  p.m. 

Notes. — 1.  The  llOth  section  authorises  the  magistrate  to  order  the  penalty 
to  be  applied  towards  the  expenses  of  the  proceedings,  and  where  these 
expenses  may  amount  to  an  adequate  punishment,  the  warrant  may  be 
simplified  by  awarding  a  sum  as  penalty,  equal  to  the  expenses,  directing 
them  to  be  appUed  to  the  expenses  of  the  proceedings. 

2.  Under  the  ordinary  mode  of  prosecution  provided  by  the  llOth  section,  a 
search  for  goods  is  made  imperative,  but  by  the  111th  section,  the  magi». 
trate,  '*  in  case  it  shall  appear  to  his  satisfaction  that  no  sufficient  effects 
can  be  fbnnd,''  may  at  once  grant  the  warrant  of  imprisonment,  in  which 
case  the  warrant  of  poinding  and  sal^  will  be  left  out,  and  the  warrant. 
No.  7,  taken  up,  after  the  words  **  failing  such  payment"  in  the  warrant 
No.  4,  connecting  the  two  with  the  words,  **  and  because  it  appears  to  my 
satisfaction  that  no  sufficient  effects  of  the  offender  can  be  found  to  satis^ 
the  sums  awarded ;  therefore,  grants  warrant  for  imprisoning,"  (concluding 
as  in  No.  7.) 

No.  5.  Where  Offender  denies  the  Charge. 

The  minute  No.  8,  is  adopted,  mentioning  the  fiict  that  the  offender  pleads 
not  guilty,  which  minute  need  not  be  subscribed  by  the  offender.  The 
minute  will  then  proceed. — ^The  complainer  called  the  following  witnesses, 
who  were  sworn  and  examined : — 

M.  N.  residing  at 

O.  P.  residing  at 

And  the  defender,  in  like  manner,  called-— 

R.  S.  residing  at 

(It  will  be  recollected  that  one  credible  witness  is  sufficient  to  support  the 
complaint,  but  the  magistrate  must  receive  counter-evidence  to  affect  his 
credibility  as  to  the  special  matters  sworn.) 

The  justice  having  heard  and  considered  the  proof,  finds  the  complaint 
not  proved,  and,  therefore,  dismisses  the  same.  (Or),  Finds  the  complaint 
proved,  and  therefore  fines  and  amerciates  (as  in  No.  4.) 
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(It  is  not  imperative  to  award  expenses  to  the  defender,  where  the  complaint 
is  not  proved,  and  as  the  complainers  are  now  all  public  officers,  such  ex- 
penses ought  not  in  general  to  be  given,  except  where  there  appears  rash- 
ness in  instituting  the  complaint.) 

No.  6.  Bond  op  Caution  for  Offender's  appearance  on  return  of  Warrant 
of  Poinding,  but  which  Bond  is  not  likely  to  be  often  required. 

I,  M.  N.  {design  him)j  do  hereby  bind  and  oblige  myself  to  produce  C.  D. 
(design  him),  at  on  ,  at  o'clock,  to  await  the  return 

of  poinding,  in  the  complaint  at  the  instance  of  A.  B.  {design  him),  against 
the  said  C.  D.,  and  failing  which,  I  bind  and  oblige  myself  to  pay  to  the  said 
complaincr  pounds  sterling  in  name  of  penalty. 

(The  cautioner  had  better  be  made  to  write  this  enactment  with  his  own 
hand,  using  no  figures  or  abbreviations.  If  he  cannot  conveniently  write 
the  whole  form,  a  testing  clause  in  the  following  style  should  be  added : — 
^  In  witness  whereof  I  have  subscribed  this  bond  of  caution,  written  by 
O.  P.  {design  him),  at  ,  the  ,  before  these  witnesses. 

R.  S.  (design  him)  and  the  said  O.  P." 

M.N. 

O.  P.,  witness.* 
R.  S.,  witness. 

(The  bond  being  a  judicial  act,  requires  no  stamp,  and  there  appears  no  ob- 
jection to  the  justice  being  the  writer  or  witness  of  the  bond.) 

No.  7.  Warrant  op  Committal  on  Return  of  no  Effects. 
At  the 

J.  H.,  constable,  reported  that  in  virtue  of  the  within  warrant,  he  passed 
and  made  diligent  search  for  the  goods  and  effects  of  the  party  offending,  to 
be  poinded  and  sold  for  the  sums  specified  in  the  said  warrant,  but  could 
not  find  sufilcient  goods  and  effects.  James  Hallet,  Constable. 

The  justice,  in  respect  that  the  foresaid  C.  D.  has  failed  to  make  immediate 
payment  of  the  before-mentioned  sums  awarded  against  him  ;  and  in  respect 
that  sufficient  goods  and  effects  belonging  to  the  offender  cannot  be  found, 
grants  warrant  for  committing  the  said  C.  D.  to  the  gaol  of  , 

therein  to  be  detained  for  the  space  of  {days  or  months),  unless  the 

sums  awarded  be  sooner  paid.  E.  F.,  J.P. 

(The  justice  shall  take  special  care  that  the  penalty  awarded,  and  imprisomnent 
on  failiure  of  payment,  does  not  exceed  the  statutory  amount  or  period.) 

No.  8.  Adjournment. 

The  prosecutor  {or  the  defender)  having  moved  an  adjournment,  the  justice 
adjourns  the  diet  to  the  day  of  ,  at  o'clock, 

and  in  the  meantime  grants  warrant  to  constables  for  detaining  C.  D.  in  safe 
custody,  unless  he  shall  find  security,  under  the  penalty  of  ,  to  ap- 

pear  at  that  and  all  future  diets  of  court  E  .F.,  J,P 

No.  9.  Appeal  to  Quarter  Sessions. 

Against  which  judgment  the  complainer  (or  tJie  defender)  appealed  to  the 
noxt  quarter- sessions.  {Subscribed  by  the  AppelUmL) 
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(The  act  allows  an  appeal  to  be  entered  witMn  three  months  after  the  judg- 
ment ;  but  to  stay  proceedings  under  a  conviction,  the  appeal  will  require  to 
be  entered,  and  caution  found  immediately  on  judgment.) 

No.  10.  Bond  op  Caution  on  Appeal. 
I,  M.  N.  {design  him),  do  hereby  bind  and  oblige  myself,  as  cautioner  for 
A.  B.  appellant,  against  a  judgment  of  E,  F.,  one  of  Her  Majesty's  justices 
of  the  peace  for  the  county  of  ,  to  the  quarter-sessions  for  said 

county,  that  he,  the  said  appellant,  shall  pay  whatever  expenses  of  appeal 
shall  be  awarded  by  the  said  quarter-sessions.  In  witness  whereof  {com- 
pleted as  in  No,  6.) 

(The  whole  proceedings  ought  to  be  written  on  the  same  sheet,  or  if  on  dif- 
ferent sheets,  sufficient  reference  to  the  parties  in  the  cause  must  always  be 
made.) 

SECOND. 

Complaint  to  tuH>  Justices  under  the  llOtli  section  of  the  Act, 

No.  11.  Complaint. 

(Place  cmd  date.) 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for  the  county 
of  9  The  complcont  of  A.  B.  {one  of  the  persons  authorized 

'   hy  the  act  to  prosecute,) 
Humbly  sheweth, 

That  by  the  section  of  the  Act  1  and  2  William  TV.  c.  48,  intituled, 
^^  An  act  for  amending  and  making  more  effectual  the  laws  concerning  turn- 
pike roads  in  Scotland,"  it  is  enacted,  that  {the  v>ords  of  the  clause  ajj^icabh 
to  the  particular  offence,  hut  no  others^  vnth  the  penalty  for  such  offence^  should 
he  quoted,) 

That  C.  D.  {design  him)  has  contraTcned  the  said  statute,  in  so  far  as  on 
the       day  of  ,  at  or  near  ,  on  the  turnpike  road  leadiiu^ 

from  to  ,  the  said  C.  D.  {state  the  offence  as  near^ 

as  possible  in  the  words  of  the  statute,) 

May  it  therefore  please  your  honours  to  grant  warrant  for  summoning 
the  defender  to  appear  before  you,  to  answer  to  this  complaint ;  and 
on  the  admission  or  proof  thereof,  to  fine  and  amerciate  the  said 
defender  in 'a  penalty  not  exceeding  (tlie  sum  provided  hy  the  statuie)f 
together  with  the  expenses  of  prosecution  and  conviction,  to  be  levicNd 
by  poinding  and  sale;  and  failing  payment  or  recovery  by  such 
poinding  or  sale,  to  grant  warrant  for  imprisoning  the  said  defender 
within  the  gaol  of  ,  therein  to  be  detained  for  the  space 

of  {the  period  provided  hy  the  statute),  unless  the  said  penalty  and 
expenses  be  sooner  paid.     All  in  terms  of  the  said  recited  act. 

According  to  justice. 

{Subscribed  hy  the  complainer  or  his  agent.) 

No.  12.  Warrant  to  Summon. 

{Place  and  date.) 
The  justices  grant  warrant  for  summoning  the  person  complained  on,  by 
serving  him  with  copies  of  the  foregoing  complaint,  and  of  this  deliverance, 
personally,  or  at  his  dwelling-place,  six  days  before  the  diet  of  compearance 
hereinafter  named,  and  ordains  him  to  appear  at  ,  the 
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day  of  ,  at        o'clock,  to  answer  to  the  said  complaint,  and  grants 

warrant  for  citing  witnesses  for  both  parties,  then  and  there  to  attend  and 
give  evidence. 

£.  F,,  «/.  P, 
G.  H.,  J.  P. 
(It  does  not  appear  that,  under  the  110th  section  of  the  statute,  it  is  necessary 
that  the  same  justices  who  grant  this  description  of  warrant  should  hear  the 
complaint ;  neither  does  it  appear  that  it  is  necessary  that  a  copy  of  the 
comphiint  should  be  served  on  me  defender,  but  such  is  the  usual  and  proper 
practice  in  other  cases.  The  magistrates  are  entitled,  under  the  existmg 
statute,  to  proceed  in  absence,  on  evidence,  by  the  oath  or  regular  execution 
by  the  officer,  that  the  party  was  dulv  summoned.  The  proceedings  under 
this  complaint  are  the  same  as  in  the  more  summary  proceeding,  but  the 
depositions  of  the  witnesses  should  be  fully  taken  down  in  writing,  and  seve- 
rally subscribed  by  the  witnesses  and  the  justices,  so  as  to  be  produced  in 
quarter- sessions  in  case  of  appeal ;  and  it  appears  necessary  that  a  return  of 
no  effects  be  made  before  warrant  of  imprisonment  can  go  out.  In  general, 
under  this  mode  of  procedure,  the  justices  will  have  the  aid  of  their  clerk. 
In  either  mode  of  procedure  law  agents  may  be  heard,  and,  especially  in  the 
more  summary  form,  the  justice  should  aUow  reasonable  time  for  obtaining 
this  aid  where  asked.  There  is  no  authority  for  awarding  agents'  fees  on 
either  side.  The  place  of  trial  is  a  public  court,  to  which  any  one  behaving 
with  propriety  is  entitled  to  access. — See  case  No.  66,  Criminal  ProseaUionf 
p.  198.) 

No.  13.  Procedure  under  Section  113,  for  Securing  Transient 

Offenders. 

At  ,  the  ,  Compeared  before 

me,  one  of  Her  Majesty's  justices  of  the  peace  for  ,  A.  B.,  having 

in  custody  C.  D.  (or  a  person  calling  himself  C,  Z).,  or  a  person  rejvsmg  to  tell 
his  name)^  charged  with  contravention  of  the  Act  1  and  2  William  lY.  cap. 
43,  sec.  ;  and  having  examined  the  cause  of  complaint,  I  grant  warrant 
to  commit  him  to  the  gaol  of  ,  therein  to  be  detained,  unless 

and  until  he  find  caution  to  appear  and  answer  to  any  complaint  to  be  pre- 
ferred against  him  for  contravention  of  said  act,  within  days  after 
this  date. 

(In  such  cases  the  complaint  ought  instantly  to  be  proceeded  with,  under  the 
111th  section,  and  the  imprisonment  for  caution  may  be  thereby  avoided.) 

No.  14.  Warrants  op  Concurrence  under  Section  115. 

{Place  and  date,) 
I,  one  of  Her  Majesty's  justices  of  the  peace  for  the  county  of  , 

grants  concurrence  to  the  within  warrant,  so  that  the  same  may  be  enforced 
within  this  county. 

M.  M.,  J.  P. 
(Section  115  authorizes  the  officers  of  the  county  where  the  conviction  was 
obtained,  as  well  as  of  the  county  in  which  the  warrant  has  been  indorsed,  to 
execute  the  same.) 

No.  15.  Warrant  for  Recovery  op  Toll  Dues  under  Section  44. 

At  ,  the        day  of  ,  Compeared  before 

me,  one  of  Her  Majesty's  justices  of  the  peace  for  the  county  of  , 

A.  B.,  authorized  to  collect  the  toll  dues  at  ,  complaining  that 

C.  D.  refused  to  pay  him  of  toll  dues  on  account  of  (a  hSrse  and  eart\ 

and  compeared  the  said  C.  D.    (fir)^  And  the  said  C.  D.  having  failed  to 
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appear,  though  duly  cited,  on  forty-eight  hoars'  notice,  I  find  the  said  C.  D. 
due  the  said  A.  B.  of  toll  dues,  on  account  foresaid,  and  as 

the  expense  of  the  proceedings,  and  I  grant  warrant  to  sell  by  public  roup, 
at  ,  after  due  proclamation  thereof  {the  horse  or  whatever  may 

"be  the  subject)^  seized  and  detained  by  the  said  A.  B.,  or  a  sufficient  part 
thereof,  in  payment  of  the  said  sum  of  toll  dues  on  account  thereof,  with  the 
said  sum  of  as  expenses  of  the  proceedings,  as  also  in  payment  of 

the  reasonable  charges  occasioned  by  such  seizure  and  sale,  and  other  ex-  > 
penses  of  proceedings,  and  the  surplus,  if  any,  I  direct  to  be  returned  to  the 
said  C.  D. 

M.  N.,  J.  P. 
(It  will  be  observed,  that  not  only  the  subject  on  which  the  toll  is  charged  can 
be  sold  for  the  particular  toll,  and  for  no  other  toll,  and  that  the  bridle  or 
reins  of  any  other  horse  or  beast  cannot  be  seized  separate  from  the  horse  or 
beast.) 

No,  16.  Poinding  and  Report  op  Sale  undeb  No.  4,  fob  Payment  op 

Penalty  and  Expenses. 

At  ,  the  day  of  .     In  virtue  of 

the  preceding  warrant,  I,  O.  P.,  constable,  this  day  poinded  and  sold  by 
public  roup  the  following  goods  and  effects  belonging  to  the  defender,  at  the 
sums  of  money  following,  viz. 
and  the  sums  to  be  recovered,  amounting  to 

and  the  expenses  of  poinding  and  sale,  conform  to  the  annexed  account^ 
amounting  to  j  there  remains  a  surplus  (or  deficienct/)  of 

O.  P.,  Constable. 

No.  17.  Repobt  op  Sale  undeb  Warbant  No.  15,  fob  Payment  op  Toll. 

At  ,  the         day  of  .     In  virtue  of  the 

preceding  warrant,  I,  O.  P.,  constable,  this  day  sold  the  within-men- 

tioned for  ,  and  the  sum  of  tolls  being  ,  and  the  expense 

of  the  proceedings  and  sale,  conform  to  the  annexed  account,  being 
,  there  remains  a  surplus  {or  deficiency)  of 

O.  P.,  Constable. 
(These  reports,  with  the  whole  proceedings,  ought  to  be  sent  without  delay  to 
the  office  of  the  clerk  of  the  justices,  to  be  there  minuted  in  the  court  books, 
and  preserved  in  the  records.) 
Note. — Penalties  may  be  recovered  in  the  sheriff's  small-debt  court,  under  the 
schedule  for  statutory  penalty ;  but  no  such  remedy  and  forms  exist  in  the 
smaU-debt  court  of  the  justices. 

HING  INDE,  a  legal  term,  meaning  on  either  side,  ex,  gr., "  reserving  claims 
hinc  inde." 

HOLDEN  and  REPUTED.  The  principle  of  ♦*  holden  and  reputed"  is  of  very 
general  application.  For  example,  if  a  party  be  exercising  the  duties  of  an  office,  and 
be  holden  and  reputed  to  be  the  holder  of  that  office,  the  acts  which  he  does,  and 
which  are  within  the  power  and  jurisdiction  of  that  office,  are  held  to  be  good, 
although  it  may  afterwards  turn  out  that  he  had  no  valid  title  to  the  office  he  so 
professed  to  hold ;  Livingstone,  15th  May  1849 ;  House  of  Lords,  21  Jur.  398. 
The  rule  is  the  same  in  England.  Lord  Chief-Justice  Abbot,  in  Margate  Pier 
Coy-  9.  Hannan  (3  Bar.  and  Ad.  266),  observed  that — **  Many  persons  acting  as 
justices  of  the  peace,  in  virtue  of  offices  in  corporations,  have  been  ousted  from  Uieir 
office,  from  some  defect  in  their  election  or  appointment ;  and  idthough  all  acts 
properly  corporate  and  official,  done  by  such  persons,  are  void,  yet  acts  done  by  them 
as  justice^  or  in  a  judicial  character,  have  in  no  instance  been  thought  invalid.'* 
'^  Tliis  distinction,"  as  Lord  Cottenham  stated  in  Livingstone,  suprot  ''is  well-known. 
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The  interest  of  the  public  at  large  requires  that  the  acts  done  shofuld  be  sustained. 
We  therefore  find  that,  according  to  the  law  of  Scotland,  as  established  by  the 
authorities  to  which  I  have  referred,  and  the  law  of  England,  as  established  in  like 
manner  by  the  authorities,  and  which  authorities  concur,  and  most  reasonably  and 
rationally  concur,  the  rule  is,  that,  as  to  those  who  are  known,  and  holden,  and 
reputed,  according  to  the  language  of  the  cases,  to  be  the  proper  possessors  of,  and 
exercising  the  duties  of  such  offices,  their  acts  shall  be  good  so  long  as  they  hold  and 
exercise  the  duties  of  those  offices,  although,  in  point  of  fact,  they  may  not  have,  upon 
investigation,  any  title  to  the  offices  of  which  they  were  so  exercising  the  duties." 
Vide  also  Clelland,  15th  Feb.  1849  ;  21  Jur.  179,  affirmed. 

HOLDING  or  TENURE  is  the  nature  of  the  connection  between  superior  and 
vassal  in  heritage.  Wardholding  was  the  tenure  of  military  service,  abolished  by 
the  Jurisdiction  Act  20  Geo.  II.  c.  50.  By  this  statute,  where  lands  held  by  that 
tenture  under  the  Crown  or  Prince,  the  holding  was  converted  into  blanch,  and 
those  under  subject-superiors  were  changed  into  feu-holding.  The  tenure  called 
Mortification,  or  where  the  return  was  in  religious  services,  was  abolished  at  the 
Reformation.  Feu,  blanch,  and  burgage  holdings  alone  remain.  In  feu-holdings 
there  is  a  return  in  money  or  grain,  whilst  blanch  has  an  elusory  annual  payment, 
more  as  acknowled^ent  than  as  recompense.  Burgage  is  confined  to  royal 
burghs,  and  the  subjects  hold  of  the  crown  through  uie  bailies.  See  Charier — 
Disposition, 

HOLOGRAPH  DEEDS  do  not  require  to  be  tested  by  witnesses,  as  ib  the 
case  with  deeds  written  by  another,  but  they  do  not  prove  theur  dates.  If  it  be 
stated  in  the  deed  that  it  is  holograph,  the  contrary  must  be  proved.  If  it  is  not 
80  set  forth,  the  fact  may  be  proved  by  the  evidence  of  those  who  saw  it  written, 
or  who  knew  the  handwriting,  or  by  comparison  with  other  admitted,  or  proved 
writings  of  tbe  party.  Holograph  writing  prescribe  in  twenty  years,  unless  it  be 
proved  by  the  defender's  oath  that  the  writings  are  genuine ;  1669,  c.  9 ;  Ersk.  B. 
3,  T.  2,  S.  22.     See  DcUe — Deed — Ckmtparatio  Literarum,  • 

HOLYROOD  HOUSE.     See  Abbi^'-Sanctuary, 

HOMICIDE,  or  the  slaying  of  a  human  being.  1.  It  is  jtuHfiable  where  done 
under  irresistible  necessity ;  2.  excisable  where  done  in  disdiarge  of  a  lawful  act 
without  blame ;  3.  culpable  where,  though  there  be  no  malice,  there  has  been  blame, 
and  which  ranges  from  the  lowest  degree,  expiated  by  a  nominal  fine,  to  the  highest, 
where  the  most  severe  punishment,  next  to  death,  may  be,  and  has  been  inflicted  ; 
and  lastly,  it  is  tmtrder,  where  committed  with  malice  forethought ;  1  Hume^  179. 
See  Culpable  Homicide, 

HOMOLOGATION  is  an  act  approbatory  of  a  deed  which  otherwise  might  not 
be  binding  on  the  party  homologating.  Deeds  wanting  statutory  soleinnitieB  are 
made  valid  by  such  acts,  but  the  want  of  stamp,  as  a  matter  of  revenue,  is  not  thus 
obviated.  But  in  most  instances  the  stamp  may  be  supplied  on  payment  of  a 
penalty.  So  also  deeds  granted  by  a  party  subject  to  disability  become  valid  by 
homologation  subsequent  to  removal  of  the  uisabillt^ ;  as  a  major  approving  of  deeds 
done  in  minority — a  widow  of  these  done  whilst  in  the  state  of  marriage.  The 
acts  must  be  done  as  clearly  applicable  to  the  very  deed,  and  not  capable  of  being 
otherwise  explained,  and  the  plea  only  bars  the  party  so  acting,  and  none  beside, 
firom  challenging.  The  person  ought  also  to  have  a  clear  knowledge  of  his  legal 
rights,  independently  of  the  deed  homologated ;  Ersk.  B.  3,  T.  3,  S.  47. 

HONORARIUM.  Fees  to  advocates  and  physicians  are  presumed  paid  at  the 
time,  with  the  exception,  in  the  latter  case,  of  deathbed  sickness.  Counsel  cannot 
sue  a  client  for  fees,  but  may  prosecute  an  agent  for  fees  given  to  be  paid  the  ooun* 
sel,  and  withheld  ;  7th  March  1837,  Keay ;  Bell's  Prin.  568. 

HORNING,  LETTERS  OF  (Hobning  and  PomDma),  were  until  recently  the 
only  mode  of  enforcing  civil  decrees  by  imprisonment,  unless  in  the  cases  of  debtors 
in  royal  burghs,  and  under  decrees  in  small  debt  jurisdictions.  These  writs  passed 
the  Signet,  and  were  authenticated  by  the  subscription  of  a  derk  or  writer  to  the 
Signet.  The  days  of  charge  were  fiueen  on  decrees,  and  six  on  bonds  and  bills. 
They  are  now  more  a  matter  of  historical  interest  than  practical  utility.  It  was 
found  that  homing  could  not  follow  on  a  decree  of  the  justices  of  peaee^  9th  March 
1756,  Stevenson  v.  Barclay  ;  6th  July  1805,  Fairley.    The  decrees  of  justice^  under 
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their  orcfinar^  jurisdiction,  can  therefore  only  be  enforced  by  diligence  ajg;ainst  prO' 
pertpf  and  not  against  the  person,  which  belongs  only  to  their  criminal  jurisdiction, 
either  at  common  law  or  imder  special  statutes ;  9th  July  1754,  Blair  v,  (^eddes. 
See  Caption — Charge — Diligence — Denunciation — Dyvour. 

HORSE-RACING.     See  Acts  13  Geo.  II.  c.  19 ;  18  Geo.  11.  c.  34,  s.  2 ;  3  and 
4  Vict.  c.  6 ;  8  and  9  Vict.  c.  109.     See  Oaming. 

HORSES.  Questions  of  warranty  in  the  sale  of  horses,  and  breach  thereof  bj 
reason  of  unsoundness,  appear  proverbially  to  be  of  difficulty,  and  the  evidence  is 
generally  most  painfully  contradictory.  In  England,  express  warranty  is  necessary ; 
but  in  Scotland  a  sound  or  adequate  price  implies  a  warranty  of  soundness  in  the 
article  sold ;  22d  Jan.  1850,  Paterson.  The  warranty,  however,  applies  only  to 
latent  or  hidden  faults,  and  not  to  those  open  and  apparent,  where  the  '<  eye  is  th$ 
merchant,"  and  the  faidt  must  be  held  to  have  been  reckoned  in  settling  the  price. 
The  axiom  in  such  matters  is  caveat  emptor.  The  question  of  what  is  unsoundness^ 
is  sometimes  one  of  difficulty.  Running  thrush,  bad  corns,  crib-biting,  roaring,  or 
whatever  renders  the  horse  either  permanently  or  for  a  time  unfit  for  its  proper  pur- 
pose and  use,  is  of  the  nature  of  unsoundness.  It  will  not  obviate  the  breacn  of 
warranty  that  the  disease  may,  with  care  and  time,  be  cured.  A  purchaser  acquires 
a  horse  for  immediate  use,  and  not  for  medical  treatment.  Lesser  objections  as  to 
casual  and  occasional  faults  in  temper  or  steadiness,  and  such  like,  are  not  unsound- 
ness. There  must  be  evidence  of  a  full  and  fair  trial  before  rejection,  and  a  timely 
notice  of  rejection  on  the  fault  being  found.  Change  of  place,  persons,  and  hamessy 
for  a  time  may  irritate  and  occasion  annoyance,  but  after  a  suitable  term  of  disci- 
pline may  altogether  cease,  or  cause  no  mconvenience.  Special  faults  or  special 
qualities  must  be  guarded  agaiust  by  special  warranty.  Knowledge  and  conceal- 
ment of  important  faults,  and  especially  positive  statements  made  to  the  contrary 
of  known  facts,  ^o  far  to  establish  fraud.  In  such  cases  a  waiver  of  warranty,  or 
sale  with  all  faiuts,  may  be  necessary  to  exempt  from  the  obligation  to  take  l>ack. 
Bee  15th  June  1842,  Hendrie ;  21st  June  1850,  Fulton.  Horse  duties  are  regu- 
lated by  several  statutes;  6  and  7  Will.  IV.  c.  45.  See  Brown  on  Sale,  286. 
Horse  stealing,  even  of  one  horse,  is  capital,  and  not  bailable  ;  1  Hume,  89. 

HORSES,  EXI'ORTATION  OF.— Several  statutes  were  passed  against  the 
exportation  of  horses  from  Scotland.  Wallace,  in  his  Peerage,  observes,  <*  A  man 
acquainted  with  the  native  qualities  of  the  Scotch  horse,  will  smile  to  find  that  those 
sorry  palfries  were  not  suffered  to  be  sold  out  of  the  kingdom." 

HOUGHING  CATTLE  was  made  a  capital  offence  by  1606,  c.  5  ;  1  Hume,  124. 

HOUNDS.     See  Dogs—Game  Laws. 

HOUSES.  By  1594,  c.  226,  where  houses  within  burghs  are  liferented,  and  be- 
come ruinous,  the  magistrates  may  order  the  liferenter  to  repair  the  subjects  within 
year  and  day,  and  failing  this  the  fiar  may  enter,  on  paying  tne  liferenter  such  rents 
as  might  be  obtained  at  the  time  of  the  cognition.  By  1663,  c.  6,  houses  within 
burgh  ruinous  for  three  years,  on  the  magistrates  baring  called  on  the  proprietors 
to  rebuild  within  a  year,  and  this  not  being  done,  might  be  sold,  and  the  price 
given  to  the  proprietors  ;  or  if  not  purchased,  the  magistrates  might  rebuild  on  con- 
signing the  value.  The  Dean  of  Guild  has  power  to  authorize  rebuilding  or  repair 
of  ruinous  houses,  and  tRe  expense  is  declared  a  real  burden  by  decree,  under  the 
name  of  **  Jed^e  and  warrant"  This  renders  a  search  in  the  Guild-court  books  a 
proper  precaution  in  the  transfer  of  burgh  properties.  Where  a  person  is  doubtful 
of  his  title,  or  where  an  adjudger  or  heritable  creditor  is  in  possession,  such  judicial 
security  for  the  expense  of  erections  is  expedient.  Where  a  house  belonging  to 
several  persons  has  been  destroyed,  any  one  may  compel  the  others  to  rebuild  ac- 
cording to  a  plan ;  or  failing  doing  so,  tne  applicant  will  be  authorized  to  build,  re- 
taining a  real  security  for  the  others'  portion  of  the  expenses.  See  Common  Interest 
— Common  Property — Dean  of  Guild. 

HOUSEBREAKING--an  aggravation  of  theft  (Burolart  in  England.)  Any 
house  that  is  shut  and  fast  is  thus  protected.  Entering  by  an  open  window  on  the 
ground  floor,  or  by  a  door  on  the  latch,  does  not  amount  to  the  aggravation  ;  but 
placing  or  obtaining  other  mode  of  unusual  access  to  an  upper  window  is  so,  or  ob- 
taining access  by  means  of  the  servants  within,  or  breaking  the  house  to  escape 
therefrom.     Housebreaking  with  intent  to  steal,  though  nothing  has  been  taken  or 
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moved  from  its  place,  is  an  offence,  but  not  capital.  Theft,  aggrarated  bj  house- 
breaking, is  still  nominally  capital,  and  therefore  not  bailable. 

HOUSE  OF  COMMONS.    See  Ekction  Law. 

HOUSE  RENTS  prescribe  in  three  years,  reckoning  from  each  term  of  pay- 
ment.  Restina  owing,  that  is,  being  still  due  the  rents,  which  became  payable  three 
years  before  the  citation  in  an  action,  can  only  be  proved  by  the  writing  or  oath  of 
the  tenant  or  his  representatives ;  1579,  c.  83 ;  Ersk.  B.  3,  T.  7,  S.  17.  ^See  Pr^ 
wcription. 

HUE  AND  CRY,  in  England,  is  the  proclamation  and  pursuit  of  criminals.  The 
Act  1662,  c.  6,  authorizes  the  taking  the  power  of  the  county  in  case  of  ^oppres- 
sions, hay  ships,  reifs,  somings,  thefts,  robberies,  and  depredations,  and  sheriffs,  jus- 
tices of  peace,  or  constables,  shall  immediately  on  intimation,  under  pain  of  being 
liable  in  the  restitution  of  the  goods  away  taken,  or  payment  of  the  value  thereof 
command  and  require  all  sensible  persons  within  the  parish  to  concur  and  go  along 
with  him  in  pursuit  of  said  goods  and  away  takers  thereof." 

HUNDREDS  is  a  division  of  an  English  shire  or  county.  Tythings  is  a  lesser 
section.  The  liability  of  hundreds  for  damages  occasioned  by  riots,  is  regulated  by 
7  and  8  Geo.  IV,  c.  31.     See  Riot  Act. 

HUNTING.     See  Game  Laws. 

HUSBAND  AND  WIFE.     See  Adhermc^-^AduUery^Aliment^Marriam. 

HY  POTHEC  is  the  right  certain  creditors  have  over  the  effects  of  their  ^btors, 
although  these  may  never  have  been  in  the  creditor's  possession.  This  right  differs 
from,  and  is  higher  than,  that  of  Lien  and  Retention. 

1.  On  Crop.  The  landlord  has  a  hypothec  over  the  crop  of  each  year,  so 
long  as  it  is  in  existence,  for  the  rent  of  that  year,  and  he  cannot  obtain  payment 
as  a  preference  of  rent  of  one  year  from  the  crop  of  another ;  5th  Fen.  1830» 
Home.  He  can  follow  the  crop,  though  it  passes  into  the  hands  of  purchasers  in 
good  faith,  unless  purchased  in  bulk  (and  not  by  sample  only)  at  public  market. 
Before  the  term  of  payment  he  can  stop  a  sale  of  the  crop,  unless  caution  is  found 
for  the  rent  for  which  the  crop  is  liable.  But  the  landlord  is,  on  payment  or  caution, 
bound  to  assign  his  right  of  hypothec  to  a  poinding  creditor.  He  is  not  bound  to 
give  such  an  assignation  to  a  person  not  doing  diligence,  though  offering  payment  of 
the  rent.  After  the  term  of  payment,  if  enough  of  crop  be  left  sufficient  to  satisfy 
the  rent,  the  remainder  may  be  taken  by  a  poinder. 

2.  On  Stock,  including  cattle.  The  right  of  hypothec  is  not  so  stringent  on  these 
as  on  the  crop.  The  stock  is  liable  only  in  payment  for  one  year's  rent,  and  cannot, 
at  one  time,  be  made  liable  in  payment  of  two  years'  rents.  But  within  three  months 
after  the  last  conventional  term,  they  may  be  attached  in  payment  of  the  bygone 
year's  rent,  and  in  security  of  that  begun  to  run  its  course.  The  hypothec  over  the 
cattle  is  general,  and  therefore  a  bona  Me  sale  of  a  part  at  a  fair  price,  followed  by 
delivery,  is  good,  unless  the  right  had  been  previously  made  special  by  sequestration. 
Three  months  after  the  last  conventional  term  of  payment  is  allowed  to  make  the 
landlord's  right  available  by  sequestration.  A  poinder  must  be  summoned  before 
the  expiry  of  the  three  months  to  preserve  the  landlord*s  claim  of  preference,  and  a 
poinder  can  be  stopped  until  payment  of  the  rent  past  due,  or  secunty  for  that  which 
IS  current.  Where  there  is  absolute  power  to  subset,  or  to  do  so  with  consent  or 
approval,  payment  by  the  sitbtenant  to  the  principal  tenant  at,  but  not  before,  the 
regular  term,  liberates  him,  unless  he  was  previously  interpelled  b^  the  landlord. 

3.  On  Invecta  et  iUata — under  which  is  comprehended  furniture  m  houses  and  mer* 
chandise  in  shops.  Sales  in  good  faith  in  shops  are  effectual,  for  such  sales  formed 
the  object  of  entering  into  the  lease,  and  its  risk.  But  sequestration  may  be  ob- 
tained on  good  cause  shown,  and  the  effects  secured  and  sales  prevented.  Ordinary 
furniture  in  a  common  farm-house  appears  liable  for  the  rent  of  the  farm,  and  is  so 
held  in  practice.  The  security  on  effects  is  liable  to  the  same  restriction  as  on  stock, 
being  liable  only  for  one  year's  rent  at  one  time,  and  requiring  to  be  made  available 
within  three  months  after  the  last  conventional  term  of  payment  of  rent.  The  crown 
— ^farm-servants  for  the  year  of  the  crop  which  has  been  taken — the  superior  for  feu- 
duties,  and  creditors  for  funeral  expenses,  are  preferable  over  a  landlord,  but  he  is 

§  referable  in  his  tmm  over  all  ordinary  creoitors  of  a   tenant.    Hunter,  668; 
ee  Fumitttre. 
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4.  Maritime  Hypothec. — Seamen,  for  wages,  have  a  hypothec  oyer  the  ship  and 
freight ;  the  owners  have  a  hypothec  over  the  cargo  for  the  freight ;  there  is  also  a 
hypothec  over  the  ship  for  repairs  made  in  a  foreign  port.  Smith's  Mercantile  Law. 
See  Bond  of  Bottomry, 

5.  Law  Agenfs  Hypothec,  or,  more  properly,  his  right  to  retain  his  employer's  titles 
and  writings  in  security  of  his  professional  accounts  He  loses  his  right  hy  parting 
with  possession,  and  has  no  secmrity  for  cash  advances  except  strictly  in  connection 
with  law  business.  The  claim  of  the  agent  is  preferable  to  that  of  an  heritable 
creditor,  and  who  therefore  ought,  with  his  bond,  to  obtain  possession  of  the  titles^ 
or  an  acknowledgment  from  their  custodier,  engaging  for  theur  delivery  free  from  all 
such  incumbrances.  A  country  agent's  hypothec  covers  the  account  of  the  Edin- 
burgh agent  employed  by  him.  The  law  agent  has  a  right  over  the  expenses  of 
suit,  bn(  not  over  tne  principal  sum.  But  this  is  more  of  the  nature  of  property  in 
the  exi>enses  than  of  hypothec 

I 

IDIOTS  or  FATUOUS  PERSONS  are  those  entirely  deprived  of  reason.  They 
are  cognosced  by  a  jury  under  a  brieve  of  idiotry  addressed  to  the  sheriff  of  the 
county  in  which  the  person  resides.  The  jury  must  see  the  person  sought  to  be 
cognosced  ;  26th  Feb.  1809,  Dewar.  There  are  two  points  to  be  fixed  by  the  jury 
— 1st,  The  state  of  the  person  at  the  date  of  the  cognition,  and  if  an  idiot,  how  long 
he  has  been  so.  2d,  Who  is  his  nearest  male  agnate  (relation  by  the  father's  side), 
upwards  of  twenty-five  years  of  age.  To  thb  person  is  given  the  gift  of  tutory ;  1474, 
c.  62 ;  1686,  c.  18.  The  Act  1476,  c.  66,  declares  to  be  void  aU  alienations  made 
by  a  person  after  the  date  fixed  by  the  jury  as  the  commencement  of  his  malady. 
It  is  not  competent,  in  proof  in  insanity,  to  inquire  into  the  insanity  of  relatives ; 
8th  March  1806,  Walker — a  rule  worthy  of  reconsideration,  if  there  be  such  a  fact 
as  hereditary  insanity.  See  2  Fraser,  330 ;  1  Hume,  37,  187 ;  vol.  ii.  p.  340 ;  2 
Alison,  369,  436.  An  excellent  statement  of  the  law  on  the  subject  is  contained  in 
the  introduction  to  the  report  of  the  case  of  David  Yoolow  by  Ludovic  Colquhonn, 
(28th  Jan.  1837),  a  most  remarkable  and  interesting  trial  in  Lunacy.    See  Curatory, 

IGNORANCE  OF  LAW  does  not  excuse  from  pimishment  of  crime  }  1  Hume, 
26.     See  Condictio  Indebili, 

ILLEGITIMATE  CHILDREN.     See  Bastard. 

ILLEGAL  TRAINING  and  DRILLlNG—prohibited  by  60  Geo.  HI.,  and  1 
Geo.  IV.  c.  1. 

IMBECILITY  may  exist  to  such  lesser  degree  as  may  not  warrant  a  cognition^ 
but  will  authorize  the  Court  of  Session  to  name  a  curator  bonis.  When  united  to 
fraud,  it  forms  a  ground  of  reduction  of  deeds.     See  Consent, 

IMITATION  of  handwriting  is  not  essential  to  forgery;  1  Hume,  141.  See 
Forgery. 

IMMEMORIAL.  Where  possession  or  custom  is  proved  as  far  back  as  the 
memory  of  the  existing  generation  can  carry,  the  like  previous  possession  or  custom 
is  presumed,  so  that,  if  there  be  proof  of  ancient  possession,  though  not  amounting 
to  forty  years,  without  any  contrary  subsequent  possession  or  usage  for  an  unbroken 
period  of  forty  years,  the  presumption  will  be  carried  back,  so  as  to  bold  that  pre- 
scription had  run  at  the  fii^.  See  Lord  Chancellor  in  Rodgers  v.  Harvie,  8th  July 
1828 ;  Stair,  B.  2,  T.  7,  S.  2  ;  Ersk.  B.  4,  T.  27,  S.  9.     See  Highways— Prescription. 

IMPLIED  DISCHARGE  (Apocha  Trium  .^finorum)— three  successive  yearly 
or  termly  receipts  for  rents  or  feu-duties  granted  by  the  same  person  for  the  same 
subject,  though  it  may  be  to  successive  debtors,  without  reservation  of  arrears,  pre- 
sume all  previous  rents  and  duties  to  be  paid,  without  the  necessity  of  producing 
previous  vouchers  of  payments ;  Himter,  737.  The  presumption  may  be  taken  away 
by  the  alleged  debtor's  oath ;  Ersk.  B.  3,  T.  4,  S.  10.  The  accepting  of  an  inferior 
ri^ht,  without  reservation,  implies  a  renunciation  of  any  higher  right  which  other- 
wise might  have  been  claimed.     See  Discharge. 

IMPEACHMENT,  an  accusation  made  to  the  House  of  Lords,  by  a  member  of 
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the  Commons,  of  treason  and  high  crimes  or  misdemeanours ;  12  Will.  III.  c.  2 ; 
Ersk.  B.  1,  T.  2,  8.  8. 

BiPOTENCY,  a  gromid  for  declaring  a  marriage  void ;  Ersk.  B.  2,  T.  6,  S.  7 ; 
1  Hume,  466-461. 

IMPOSITION,  WILFUL.    See  Falsehoodr-Fraud, 

IMPRESSMENT.  The  statutes  which  concern  impressment  are  2  and  3  Anne 
c.  6 ;  13  Geo.  U.  c  17 ;  2  Geo.  III.  c.  15.  Lord  Mansfield  remarked — *<  The 
power  of  pressing  is  founded  upon  immemorial  usage,  allowed  for  ages.  It  can  have 
no  ground  to  stand  upon,  nor  can  it  be  vindicated  or  justified  by  any  reason,  but  the 
safety  of  the  state.  And  the  practice  is  deduced  from  that  trite  maxim  of  the  con- 
stitution and  law  of  England,  that  private  mischief  had  better  be  submitted  to  than 
that  public  detriment  and  inconvenience  should  ensue;"  King  v.  Jubbs,  Coup.  517. 
It  was  held  in  Scotland  that  a  person  who  had  left  the  sea  and  became  an  |ippren- 
tice  to  a  trade,  was  still  liable  to  impressment ;  17th  Jan.  1796,  Cunningham,  Fac. 
Rep. ;  but  in  a  latter  case  it  was  decided  that  a  seaman  who  had  bona  fide  left  the 
sea,  and  betaken  himself  to  an  occupation  on  land,  could  not  be  impressed  ;  9th  Dec. 
1808,  M* Arthur,  Fac.  Coll.  The  court  held  that  to  entitle  a  master  to  damages  for 
the  impressment  of  an  apprentice,  evidence  must  be  offered  to  prove  the  apprentice- 
ship, and  that  the  apprentice  had  not  been  at  sea  {certainly  a  negative)  ;  28th  July 
1778,  Chalmers  v.  Napier,  Fac.  ColL  An  interdict  was  granted  against  removing 
an  impressed  man  ;  1804,  Greig  v.  Land  3  Hutchison,  275.    See  Mutiny  Act. 

IMPRISONMENT  is  either  criminal  or  civil.  As  to  the  first,  see  1  Hume,  491, 
'^Criminal  Prosecution,  As  to  the  second,  see  Caption  and  Fugas  Warrant.  Jus- 
tices cannot  enforce,  by  imprisonment,  their  decrees  in  ordinair  civil  cases ;  9th  July 
1754,  Blair  «.  G«ddes ;  nor  can  homing  and  caption  be  ootained  thereon  ;  9th 
March  1756,  Stevenson ;  6th  July  1805,  Fairley.  Imprisonment  in  a  civih  cause 
cannot  take  place  on  Sunday,  except  on  fiigse  warrants.  ^etJusiice — Meditaiionefugag. 

IMPOSTERS.    See  Fraud. 

IMPROBATION.  Proof  of  falsehood  and  forgery.  The  relative  action  is  called 
**  Improbation,"  Where  forgery  is  alleged  as  a  matter  of  form,  merely  to  compel 
production  of  a  writing,  under  certification  that,  failing  production,  the  deed  will  be 
held  as  forged,  the  action  is  called  one  of  Reduction  Improhation  ;  1  Hume,  163  ; 
Ersk.  B.  4,  T.  1,  S.  19.    See  Deed^Forgery. 

INCENDIARY  LETTER.  «*  The  law  takes  cognizance,  not  only  of  an  attempt 
at  fire-raising,  but  of  a  threatening,  even  a  spoken  threatening,  though  such  words 
may  be  the  mere  passionate  effusion  of  ill-temper  at  the  moment.  Much  more, 
therefore,  does  the  law  attend  to  denunciations  of  this  or  any  other  great  mischiefs 
when  reduced  to  the  serious  and  deliberate  form  of  writing,  or  incendiary  letter  ^as 
it  is  often  called),  addressed  and  conveyed  to  the  person  who  is  the  object  of  this 
malicious  contrivance.  Even  in  the  case,  which  is  the  least  formidable,  of  such  a 
letter  being  signed  with  the  writer's  name,  oiu- judges  have  thought  such  an  attempt 
deserving  of  the  punishment  of  transportation,  because  it  tends  to  deprive  the  person 
to  whom  it  is  addressed  of  that  peace  of  mind  and  opinion  of  security  which  are 
among  the  chief  benefits  of  the  state  of  civil  union  f  1  Hume,  439.  In  March 
1759  John  Eraser  was  sentenced  to  be  transported  for  seven  vears  for  writing  threat- 
ening letters  to  his  brother  to  extort  money.  At  Jedburgh  Spring  Circuit,  1815, 
John  Jeflfray  received  sentence  of  transportation  for  seven  years  for  dropping  an 
anonymous  letter  at  a  person's  door,  threatening  to  burn  certain  houses.  Sentence 
of  imprisonment  of  eighteen  and  fifteen  months  was  passed  on  women  for  falsely 
accusmg  a  clergyman  of  offences ;  22d  April  1842>  Robertson.  Sentence  of  seven 
years'  transportation  followed  on  a  conviction  of  sending  threatening  letters  to  extort 
money.  <*  The  real  character  of  this  crime  is  a  cool  deliberate  intention  of  extorting 
money  by  the  utter  prostration  of  the  party  threatened.*'  Per  Lord  Cockbum,  14th 
April  1842,  Ledingham;  1  Broun,  254.  It  is  not  necessary  to  allege  that  the 
charge  contained  in  the  letter  is  false.  Per  Lord  Justice-Clerk-^"  The  charge  is, 
that  the  pannel  made  a  threat  in  order  to  extort  money,  and  that  being  so,  I  do  not 
see  how  in  logic  or  in  law  the  Veritas  is  relevant  as  an  ansv.er  to  the  indictment  or 
in  alleviation ;"  11th  Feb.  1850,  Craufurd ;  1  Irvine,  326.  See  1  Alison,  576.  In 
England  the  crime  is  made  statutonr  by  various  acts,  9  Geo.  I.  c.  22  ;  27  QteCp  IT. 
c.  15 ;  30  Geo.  II.  c.  24  ;  7  Will.  1 Y.  and  1  Vict.  c.  87,  s.  4.    The  last  cited  statute 
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makes  the  punishment  transportation  for  not  less  than  fifteen  years,  or  imprisonment 
not  exceeding  three  years.  See  the  case  of  the  Glasgow  cottonnspinners,  3d  Jan, 
1838,  2  Swinton,  1.  It  was  in  that  case  held  as  '^  authoritatiyelv  settled,  that  the 
interception  of  a  letter  at  the  post-office  is  equivalent  to  delivery. 

INGEST  is  a  capital  offence,  and  as  such  not  bailable.  It  is  committed  bv 
sexual  intercourse  between  persons  connected  by  the  degrees  of  kindred  within  whicn 
marriage  is  forbidden,  and  that  whether  by  consan&niinity  or  affinity,  Leviticus,  chap, 
xviii.  Ignorance  of  the  relationship,  if  proved,  wiU  exempt  the  ignorant  partv  from 
punishment.  It  has  no  place  between  bastard  relatives  except  parent  and  child. 
An  attempt  to  commit  the  offence  is  punished  arbitrarily,  and  is  bailable  ;  1  Hume, 
446  *  1  Alison  662, 

mCIDENf  DILIGENCE  is  a  name  which  sometimes  is  applied  to  diligences 
against  havers  and  witnesses.  More  properly,  it  denotes  a  judicial  writ,  caUmg  on 
a  party  to  appear  for  his  interest  in  a  lawsuit,  but  against  a  party  so  called  no  decree 
can  be  given  in  that  suit,  except  for  costs.  To  warrant  such  decree  a  supplementary 
action  must  be  brought.  Notice  of  the  dependence  of  the  action,  so  as  to  nrevent 
the  plea  of  ignorance  in  after  proceedings,  may,  in  some  cases,  equally  serve  the  pur- 
pose as  incident  diligence.     See  Diligence. 

INCLOSING.    Act  1661,  c.  41.     See  Planting. 

INCOME  TAX.  The  act  under  which  this  tax  is  presently  levied  is  5  and  6 
Vict.  c.  35  (1842),  and  continued  and  amended  by  8  Vict.  c.  4  (1845),  11  and  12 
Vict.  c.  8  (1848),  14  and  15  Vict.  c.  12  (1851),  16  and  17  Vict.  c.  34  and  91  (1853), 
and  17  and  18  Vict.  c.  10,  24,  40,  and  85  (1854).  A  person  resident  in  France,  and 
receiving  in  London  annuities  from  the  Bengal  Civil  Service,  was  found  not  liable 
in  income  tax ;  Udney  v.  East  India  Coy.,  22  Law  J.  (N.  L.),  C.  B.  260. 

INCOMPETENCY  is  want  or  defect  of  jurisdiction  in  a  court  to  try  a  particuUr 
cause,  and  which  objection,  if  repelled,  warranted  an  advocation  before  final  judg- 
ment, imder  the  Act  50  Geo.  m.  c.  112.  But  which  right  is  taken  away  by  Act  16 
and  17  Vict.  c.  80  s.  24. 

INCORPORATIONS  are  established  either  by  Acts  of  Parliament,  royal  char- 
ters,  or  by  <<  seals  of  cause,"  within  royal  burghs.  They  are  perpetual,  and  may  sue 
or  be  sued  in  their  corporate  character.  The  exclusive  privileges  of  burgh  incor- 
porations were  abolished  by  9  Vict.  c.  17  (1846.)    See  Burgh. 

INDECENT  PRACTICES,  or  exhibition  of  the  person,  are  puuishable  offifences, 
which  justices  of  the  peace  may  try  and  punish  bv  fine  and  imprisonment.  In- 
decent exposure  of  person  in  an  omnibus  was  held  a  misdemeanour  indictable  at 
common  law.  Reg.  v.  Holmes,  22  Law  J.  (N.  L.)  M.  C.  122.  Sentence  of  trans- 
portation for  life  was  pronounced  on  a  man  for  indecent  practices  with  boys  ;  26th 
April  1853,  Lyall ;  1  Irvine,  218 ;  1  Hume,  309 ;  Bell's  Sup.  86  ;  1  Alison,  225. 

INDEFINITE  PAYMENT.  Where  a  creditor  has  several  debts  against  the 
sane  party,  and  a  payment  is  made  to  him  indefinitely,  without  saying  to  whidi 
debt  it  is  to  be  applied,  ihe  general  rule  is  that  the  creditor  has  power  to  apply  it 
to  the  debt  least  secured.  But,  letf  such  payments  must  be  applied  towards  interest 
before  principal ;  2(/,  to  a  debt  on  which  abjudication  has  been  obtained,  because 
of  the  rigour  of  that  form  of  diligence  ;  Zd^  payments  cannot  be  applied  to  a  disputed 
or  contingent  daim,  where  there  exists  a  constituted  and  past  due  debt ;  4f ^  where 
there  is  a  debt  covered  by  a  cautioner,  and  one  not  so  secured,  equity  to  the  cau- 
tioner requires  a  rateable  division  of  the  indefinite  payments  between  the  several 
debts;  Stair,  B.  1,  T.  18,  S.  3  ;  Ersk.  B.  3,  T.  4,  8.  2.    See  Cfautioner. 

INDEMNITY.  An  act  is  annually  passed  to  relieve  parties  from  the  consequences 
of  not  qualifying  for  offices  held  by  them.  But  justices  of  the  peace  are  exempted 
from  all  benefit  of  the  act,  if  ^  acting  as  such  without  being  possessed  of  the 
qualification  required  by  the  laws  now  in  force."  See,  for  example^  the  Annual 
Act  17  and  18  Vict.  c.  39  (1854.)  It  has  been  decided  in  England  that  the  In- 
demnity Act  extends  to  those  who  have  not  taken  the  oaths,  though  not  at  the  time 
liable  in  the  penalties,  as  to  those  who  incurred  the  penalties  for  not  taking  the 
oaths  ;  Re  Stevenson,  2  B.  and  C,  34.    See  Justice. 

INDENTURE.    See  Apprentice. 

INDIA.  The  Acts  for  the  government  of  India  are,  3  and  4  Will.  IV.  c.  85 ;  and 
16  and  17  Vict.  c.  95. 

2L 
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INDICTMENT — the  form  peculiar  to  criminal  prosecutions  at  the  instance  of 
the  Lord  Advocate.  A  private  party,  even  with  concourse  of  the  Advocate,  cannot 
use  this  form,  nor  can  procurator-fiscals,  but  must  proceed  by  way  of  criminal  letters 
or  criminal  complaint.  The  form  of  the  indictment  is  that  of  a  syllogism  ;  the 
major  proposition  states  the  crime  charged — ^the  minor  the  facts  amounting  to 
the  crime  charged — and  the  conclusion  the  punishment  of  the  crime.  Fifteen  days* 
notice  is  necessary  to  the  accused  party ;  9  Geo.  IV.  c.  29,  s.  6;  2  Alison,  212  ; 
2  Hume,  153.  The  Act  16  and  17  Vict.  c.  80,  s.  35,  regulates  the  form  of  trials 
by  jury  of  crimes  in  Sheriff-Courts. 

INDIVISIBLE,  property  held  by  several  parties  pro  indiviso.    Bell's  Prin.  366. 

INDORSEMENT,  or  INDORSATION,  was  formerly  used  to  denote  the  exe- 
cution of  legal  writs  indorsed  on  the  warrant,  but  which  is  now  called  the  ^  Exe^ 
cation:*  See  Gillespie  On  Powers  and  Duties  of  Sheriff  Officers  (1852).  See  Bills 
— Criminal  Prosecution —  Warrant. 

INDUCI^  LEG  ALES — the  period  or  inducise  between  the  notice,  citation,  or 
summons  given,  and  the  day  of  appearance.  In  the  Court  of  Session  this  is  now 
fourteen  days,  if  within  Scotland,  except  where  resident  in  Orkney  or  Shetland* 
where  twenty-one  days  is  the  term,  and  which  is  also  the  same  for  the  edictal 
citation  of  parties  furth  of  Scotland,  instead  of  sixty  days  as  formerly ;  13  aVid  14 
Vict.  c.  36,  s.  22.  Seven  days  is  the  induciss  in  Sheriff-Court  summonses,  but  ten 
days  are  allowed  in  edicts.  The  Small-debt  Acts  and  other  special  statutes  mention 
a  fixed  period  which  must  be  strictly  followed ;  and  where  no  term  is  specified, 
reasonable  notice  must  be  given  according  to  the  distance  of  the  residence  of  tiie 
parties  from  the  seat  of  the  court.     See  Citation — Criminal  Prosecution. 

INDUSTRIAL  ACCESSION  is  the  addition  made  to  the  value  of  a  subject  by 
the  art  or  labour  of  man.  The  gainer  must  recompense  the  bona  fide  loser/ on  the 
principle  nemo  debet  ex  alieno  damno  lucrari;  Ersk.  B.  2,  T.  1,  S.  15.  See  Accession 
— Avulsio. 

INFANTS,  in  English  law,  denote  all  under  majority.  With  us  persons  are 
called  pupils,  or  said  to  be  in  pupillarity,  until  twelve  in  females,  and  fourteen  in 
males ;  minors,  or  minors  pubes,  or  in  puberty,  from  these  ages  respectively  until 
twenty-one,  and  then  they  become  majors,  or  of  lawful  age.  Perhaps  the  term 
infancy  may  be  held  with  us  to  apply  to  seven  years  in  males  and  ten  in  females,  the 
period  of  custody  given  to  the  mother  of  illegitimate  children.  By  the  English  law, 
infants  under  seven  years  of  age  are  held  not  criminally  responsible.  Between  seven 
and  fourteeen  they  are  responsible,  if  it  appear  they  had  sufficient  discretion  to 
form  a  correct  estimate  of  their  conduct ;  R.  v.  Owen,  4  C.  and  P.  236  ;  but  below 
the  age  of  fourteen  they  cannot  be  convicted  of  rape  ;  R.  v.  Phillips,  8  C.  and  P. 
736.  Above  fourteen  they  are  presumed  to  have  sufficient  discretion,  tmless  there 
be  positive  proof  of  mental  derangement  or  imbecility.  See  1  Hume,  34 ;  2  Ibid, 
162,  341  ;  Ersk.  B.  1,  T.  1,  S.  11.     See  Bastard-^Curator. 

INFAMY.  An  objection  to  a  witness  convicted  of  perjury  or  subornation  of 
perjury  ;  1  Alison,  482  ;  1  Will.  IV.  c.  37,  s.  9 ;  2  Hume,  310,  362.     See  Proof. 

INFEFTMENT  generally  is  used  to  mean  the  completed  investiture  of  a  proprietor 
in  heritage  ;  but  more  strictly  it  means  the  symbolical  act  of  putting  into  posses- 
sion, certified  by  a  notary-public  in  an  instrument  called  the  Infeftment^  or  Jnstru" 
ment  of  Sasine,  and  recorded  in  the  general  or  particular  register  of  sasines ;  r^u- 
lated  by  8  and  9  Vict.  c.  35  ^1846)  ;  17  and  18  Vict.  c.  G2  (1854.^ 

INFORMATION,  in  English  law,  is  a  complaint  for  a  criminal  or  penal  offence. 
In  Scotland,  it  was  once  the  name  of  the  written  or  printed  pleadings  in  the 
Court  of  Session,  now  supplanted  by  cases  or  minutes  of  debate.  But  in  the  Court 
of  Justiciary,  when  such  written  debate  is  ordered  (now  of  very  rare  occiurence), 
this  name  is  given  to  the  pleadings  which  are  printed  for  the  use  of  the  court. 

INFORMER  is  the  name  given  to  a  party  suing  for  penalties  under  penal  sta- 
tutes where  it  is  provided  that  any  one  may  prosecute.  He  cannot  be  a  witness 
where  he  has  a  share  in  the  penalty;  23d  Jan.  1816,  Gray ;  App.  Fac.  Coll.  But 
perhaps  he  may  be  now  admitted  under  the  Evidence  Acts  where  the  offence  is  not 
criminal.  It  is  an  offence  for  an  informer  to  compound  penalties  tmder  threat  of 
prosecution ;  22d  Jan.  1840,  Jeffiray ;  2  Swin.  479.  It  is  not  necessary  to  design 
himself  as  informer;  10th  Dec.  1842,  Brown  ;  1  Broun,  468.    The  Lord  Advocate 


INH— INN  531 

and  fiscals  may  be  required  to  give  up  the  names  of  informers  of  crimes,  who  may 
be  liable  to  prosecution  for  maucious  information ;  2  Alison,  94 ;  2  Hume,  77, 136, 
362,  364. 

INHIBITION  is  a  writ  under  the  Signet,  prohibiting  a  debtor  from  parting  with 
or  burdening  his  heritage,  to  the  prejudice  of  his  creditor  inhibiting.  It  is  akin  to 
what  arrestment  is  in  moveables.  Service  is  made  on  the  debtor,  and  publication . 
at  the  market-cross  of  the  head  burgh  of  the  county  within  which  the  debtor  resides, 
or  edictally  if  fiirth  of  the  kingdom.  But  the  principal  requisite  is  recording, 
within  forty  days,  of  the  writ  and  execution,  in  certain  registers,  both  in  the  county 
ef  the  debtor's  residence  and  of  that  wherein  his  lands  are  situated,  or  in  the  general 
register  at  Edinburgh,  which  is  the  preferable  course.  See  Acts  1581,  c.  119; 
1600,  c.  13.  The  dui^ence  is  personal  to  the  party  inhibited,  and  requires  to  be 
renewed  against  his  heir.  Inhibition  only  affects  heritage,  but  extends  to  that  sub- 
sequentljr  acquired.  It  affects  merely  voluntary  acts,  and  not  such  as  the  debtor 
was  previously  bound  to  perform,  nor  does  it  affect  judicial  rights,  such  as  acyudi* 
cations.  An  inhibition  may  be  recalled  on  caution,  especially  when  used  on  actions 
of  damages  ;  11th  March  1824,  Jefiray ;  and  even  without  caution  ;  4th  Feb.  1830, 
Dykes.  See  Acts  1597,  c  264  and  265 ;  1672,  c  16,  s.  32 ;  1693,  c  14 ;  Act  of 
Sederunt  15th  July  1692,  and  the  Bankrupt  and  Sequestration  Statutes;  Ersk. 
II   2  T  11 

INHIBITION  AGAINST  A  WIFE  is  a  writ  under  the  Signet,  served,  pub- 
lished, and  recorded  in  the  same  manner  as  that  mentioned  above.  It  proceeds 
without  inquiry,  and  certiorates  the  public  that  the  husband  inhibiting;  has  with- 
drawn the  right  of  his  wife  to  act  for  and  bind  him  for  domestic  furnishings.  It 
has  the  effect  of  saving  him  from  liability  for  all  furnishings  which  were  unnecessary^ 
but  nof  for  such  as  were  proper  and  necessary  to  the  support  of  the  wife,  and  with 
which  he  cannot  show  he  supplied  her  otherwise;  Ersk.  B.  1,  T.  6,  S.  26;  1 
Fraser  313. 

INHIBITION  OF  TEINDS  is  designed  to  interrupt  the  possession  of  a  tenant 
of  the  teinds,  so  as  to  entitle  the  titular  or  proprietor  of  the  teinds  to  draw  the  full 
teinds,  instead  only  of  the  teind-duty  in  the  lease,  which  may  have  been  exacted 
long  after  expiry  of  the  lease  by  tacit  relocation,  and  which  this  writ  effectually 
terminates;  Ersk.  B,  2,  T.  10,  S.  45 ;  1  Gonnell  On  Tythes,  128. 

INHIBITION,  in  English  law,  is  a  writ  in  equity,  prohibiting  a  judge  from  farther 
proceeding  in  a  cause. 

IN  INITIALIBUS,  was  the  preliminary  examination  of  a  witness,  with  the  view 
of  ascertaining  groimds  to  disqualify  him  (the  voir  dire  of  the  English  law.)  A 
witness  might  have  been  committed  for  prevarication  in  such  examination,  and  in- 
dicted for  perjury  therein ;  2  Hume,  378.  Under  the  Evidence  Acts,  this  prelimi- 
nary examination  can  seldom  hap^n. 

INITIAL.  Subscription  by  mitials  is  sufficient,  if  it  be  the  usual  mode  of  sub- 
scription by  the  party;  22d  June  1813,  Weir.  Forgery  maj  be  thus  committed; 
1  Bell's  Sup.  to  Humey  50.  In  England,  subscription  by  initials  of  attesting  wit- 
nesses has  been  held  good  under  the  Wills  Act ;  Christian,  2  Kob.  110.  See  Deed-^ 
Forgery, 

INJUNCTION,  in  England,  proceeds  from  the  Courts  of  Chancery  or  Exchequer,  ' 
and  is  somewhat  similar  to  the  Scotch  Interdict,  The  court  will  not  interfere  to 
prevent  the  publication  of  a  libel;  Clark  v.  Freeman,  11  B.  112.  "Where  the 
opinion  of  the  court  is  not  clearly  for  or  against  the  plaintiff,  it  is  governed  by  the 
balance  of  inconvenience  on  either  side  in  granting  or  refusing  the  injunction ;  and 
where  the  damage  to  the  plaintiff  was  shown  to  be  small  in  amount,  the  court  would 
not  prejudice  the  legal  question  by  granting  the  injunction,  but  would  require  an 
account  to  be  kept  pending  the  trial  at  law."  Cory  v.  Yarmouth  Railway  Company, 
3  H.  593. 

INJURIES  are  divided  into  rexd  and  verbal.  The  former  comprehend  all  offences 
against  the  person — the  latter  resolve  into  defamation.     See  Assault — Defamation, 

INNER-HOUSE— a  portion  of  the  Court  of  Session.  The  whole  fifteen  judges 
at  one  time  sat  together  as  the  Inner-House.  In  1808  the  court  was  separated  into 
two  Divisions — ^formerly  of  five,  and  now  of  four  judges  each — the  First  having  the 
Lord  President,  and  the  Second  the  Lord  Justice-Clerk  as  Presidents.    See  Courts, 
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INNKEEPERS.  The  Roman  edict,  nautce,  cauponea^  stabularii,  has  been 
adopted  into  the  law  of  Scotland.  By  that  law  the  masters  of  ships,  inns  ^clni- 
ing  taverns),  stables,  and  such  like,  are  liable  for  the  loss  of  luggage  and  otbor 
property  placed  under  their  charge  by  passengers  or  lodgers.  The  law  not  onlj 
protects  against  the  fault  of  the  master,  but  the  fault  or  even  crime  of  the  serranti 
and  other  inmates.  The  only  exception  is  inevitable  accident,  such  as  accidental 
fire,  and  perhaps  robbery  by  force  or  housebreaking.  There  must  be  a  general  proof 
of  loss  and  of  the  value,  and  thereon  the  oath  in  litem  of  the  pursuer  is  admitted  to 
establish  the  precise  amount.  Effects  of  travellers  are  not  subject  to  the  landlc^i 
hypothec,  but  the  innkeeper  has  a  lien  over  them  fur  his  bill,  and  over  a  horse  fas 
its  keep ;  Ersk.  B.  3,  T.  1,  S.  28.     See  Nautce^  Caupones,  Staimlarii — PubUeatu. 

INNOVATION,  OR  NOVATION,  is  the  discharge  of  one  obligation  by  the 
taking  of  another  by  a  creditor,  but  which  discharge  is  never  presumed.  JMtffotiim 
is  where  one  debtor  is  substituted  for  another;  Ersk.  B.  3,  T.  4,  8.  22.  See 
Ddegaiion. 

INNUENDO — a  term  used  in  English  practice  to  express  in  words  at  length 
what  is  doubtful  in  a  document. 

INQUEST — the  name  for  certain  inquiries  by  a  jury. 

INSANITY,  or  imsoundness  of  mind.  Those  under  this  defect  are  genoaUy 
divided  into  two  classes — ^first,  those  who  are  absolutely  incapable  of  legal  acts ;  sua 
are  called  fatuous  and  iiirious — the  protection  of  whom  is  by  curatory,  under  a 
brieve  and  cognition.  The  other  class  are  those  who  are  only  of  weak  and  &cile 
dispositions,  whose  protection  is  by  bond  of  interdiction;  Ersk.  B.  1,  T.  7,  S.  45. 
See  Consent — Curatory — Fatuous — Idiots. 

INSANITY  AS  A  BAR  TO  TRIAL;  1  Alison,  645.     See  Lunatic 

INSOLVENCY  is  a  ground  of  reduction  of  deeds  granted  to  conjunct  and  eon- 
fident  persons,  by  the  Act  1621,  c.  18  ;  and  of  securities  granted  sixty  days  before 
bankruptcy,  by  1696,  c.  6.     See  Bankrupt — Conjunct  and  Confident, 

INSOLVENT  DEBTORS'  ACTS,  in  England,  are  7  Geo.  IV.  c  67 ;  1  and  2 
Vict.  c.  110  ;  7  and  8  Vict  c.  96. 

INSTIGATION,  the  instigator  of  a  crime  may  be  tried  as  art  and  part,  with  or 
without  the  principal;  1  Hume,  27,  167,  267,  283,  421. 

INSTITOR — the  name  given  by  the  Roman  law  to  a  manager.  He  who  gave 
the  power  of  management  was  called  the  Prepositor,  Institors  bind  their  consti- 
tuents and  not  thcniselves.  But  by  the  competent  act  of  a  shipmaster,  both  he  and 
the  owner,  called  Exercitor,  are  bound ;  Ersk.  B.  3,  T.  3,  S.  46.    See  EseercUar, 

INSTITUTE,  the  first  called  in  a  destination  of  right  to  property.  Those  who 
follow  are  Substitutes,  If  a  series  be  called,  failing  those  previoiisly  named,  they  are 
Conditional  Institutes,    See  Destination. 

INSTRUMENTARY  WITNESSES  attest  the  subscription  of  parties  to  a  deed. 
They  must  be  males,  and  above  fourteen  years  of  age.  They  ought  to  know  the 
party  whose  subscription  they  attest,  and  either  see  him  subscribe  or  hear  him 
acknowledge  his  subscription.  They  subscribe  on  the  last  page  of  the  writing,  and 
ought  to  add  the  word  '<  witness"  to  their  signatures,  though  the  omission  of  this 
is  not  a  nullity ;  5th  July  I860,  Blantyre.  They  must  be  named  and  designed  in 
'  the  testing  clause ;  1681,  c.  5.  Errors  may  be  corrected  before  registration,  or  pro- 
ducing the  deed  injudgment ;  Ersk.  B.  3,  T.  2,  S.  7.     See  Clerical Error-^Deed. 

INSTRUMENTS — a  term  in  law,  applied  generally  to  notarial  attestations, 
such  as  sasines,  protests,  and  intimations. 

INSUCKEN  MULTURES  are  the  regulated  payments  made  by  those  bound  or 
astricted  to  a  certain  mill,  distinguished  from  the  Outsucken  Multures  paid  by  those 
who  are  not  so  bound  ;  Ersk.  B.  2,  T.  9,  S.  20.     See  Multures. 

INSURANCE  is  either  Fire,  Life,  or  Marine. 

1st 9  Fire  Insurance.  The  insurer  must  have  an  interest  in  the  subject  insured, 
but  he  need  not  be  absolute  proprietor,  but  trustee,  heritable  creditor,  or  factor. 
The  nature  of  the  property  insured  must  be  stated,  and  the  amount  insured  limits, 
but  does  not  value,  the  loss.  Losses  by  invasion  or  civil  commotion  are  excepted 
from  the  risk.  The  policy  may  be  assigned  to  those  having  interest,  and  g^oes  to 
heirs.  The  loss  includes  incidental  damage  and  ex[)enses,  but  not  consequential  for 
want  of  occupancy ;  13th  Feb.  1847,  Menzies.     There  must  be  actual  fire  to  ground 
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the  claim.  It  has  been  held  in  England  that  where  a  policy  is  voided  by  concealment 
or  misrepresentation  not  fraudulent,  the  assurer  is  entitled  to  return  of  the  pre- 
mium ;  Anderson  v.  Thornton,  8  Exch.  425.  Agricultural  subjects  are  exempted 
from  revenue  duty.  Fire-raising  of  houses  to  defirtiud  insurers  is  a  crime ;  1  Hiune, 
134.     See  Fire-kaiting. 

2dj  Life  Assurance.  Policies  by  way  of  wager  on  lives,  wherein  the  party  has  no 
interest,  are  null  by  the  Act  14  Geo.  III.  c.  48.  A  creditor  may  insure  his  debtor's 
life  to  the  amount  of  his  personal  debt,  but  a  discharge  of  the  debt  discharges  the 
policy.  Death  by  duelling,  suicide,  the  hand  of  justice,  or  at  sea  (unless  specially 
provided  for),  are  excepted  from  the  risk  in  a  policy  on  one's  own  life.  But  the  three 
first  do  not  form  exceptions  where  the  policy  is  on  the  life  of  another.  There  is  no 
apportionment  or  return  of  premium.  Such  assurances  proceed  upon  a  proposal  and 
declaration.  These  form  tne  basis  of  the  contract  in  the  policy,  ana  **  import  a 
warranty  only  to  the  effect  that  the  declarant  was  and  had  been,  according  to  his  own 
knowledge  and  reasonable  belief,  free  from  any  disease  or  symptom  of  disease  material 
to  the  risk,  and  they  do  not  import  a  warranty  against  any  latent  and  impercep- 
tible disease  that  could  only  be  discovered  by  post-mortem  examination,  or  from 
symptoms  disclosing  themselves  at  an  after  period  of  time  ;'*  Hutchison,  21st  Feb.  1845. 

Sdj  Marine  Assurance,  In  England,  the  Royal  Exchange  Insurance  and  London 
Assurance  Companies  have  a  monopoly  of  marine  insurance  by  companies  or  on  joint 
stock  ;  6  Geo.  1.  c.  18.  Contraband  goods  cannot  be  insured,  nor  goods  on  a  pro- 
hibited voyage ;  neither  can  seamen's  wages.  Interest  is  necessary  to  the  validity  of 
such  contract,  19  Geo.  II.  c.  37 ;  14  Geo.  III.  c.  48  ;  25  Geo.  III.  c.  44.  All  sea 
risks  are  undertaken,  with  exceptions  specified  in  the  policy,  and,  generally,  of  loss 
arising  from  the  insurer's  fault.  The  nsk  on  goods  runs  from  the  time  of  loading 
until  unloading,  except  where  the  particular  course  of  trade  raises  an  exception. 
The  risk  on  the  ship  is  generally  regulated  by  the  policy  ;  and  on  freight  from  the 
time  the  goods  are  put  on  board  ;  but  if  freighted  to  go  to  a  port  to  get  goods,  the 
risk  commences  on  the  sailing  of  the  vessel.  The  policy  must  be  stamped,  and 
the  omission  is  one  which,  with  excessive  severity,  cannot  be  supplied;  35  Geo. 
III.  c  63 ;  55  Geo.  III.  c.  184.  The  policy  is  either  open  or  valued.  It  is  open 
where  the  value  has  to  be  ascertained  on  the  loss — valued  yithere  a  sum  is  stated,  and 
exigible,  unless  in  cases  of  fraudulent  value ;  and  such  policies,  where  there  is  no 
fraud,  are  held  as  valid  policies.  Concealment  or  misrepresentation  of  material  facts 
vitiates  the  contract,  and  the  underwriters  or  insurers  are  liberated  if  the  vessel  be 
not  sea^worthy,  or  where  there  has  been  a  voluntary  deviation  from  the  usual  course 
of  the  voyage.  The  loss  may  be  partial  or  total.  Where  there  is  an  absolute 
destruction  of  the  whole,  or  such  amount  as  renders  the  remainder  of  little  value,  or 
where  the  voyage  is  lost,  it  may  be  abandoned  as  a  total  loss  on  notice  within  a 
reasonable  time ;  5th  March  1846,  Fleming  ;  afi&rmed  18th  April  1848.  Burning, 
destroying,  or  sinking  ships,  to  defraud  insurers,  is  a  capital  crime ;  29  Geo.  III.  c. 
46 ;  1  Hume,  134,  176,  486 ;  1  Alison,  435.  See  separate  treatises  on  /lutiranee,  by 
Marshall,  Park,  Miller,  and  Phillips ;  Holt  On  Shipping ;  Smith's  Mercantile  Law. 
See  artides  Abandonment — Average — Contribution, 

INTENTION,  Malus  Animus  or  Dole,  an  ingredient  of  crime ;  as  the  Animus 
Lucri  in  theft — Animus  Occidendi  in  murder.  See  1  Hume,  26,  68,  73,  76,  108, 
128,  155,  256,  319;  1  Alison,  1. 

INTERDICT.  The  prohibitory  order  of  a  Scotch  court,  simihur  to  the  Injunction 
of  English  law.  As  it  is  better  to  prevent  than  redress  an  injury,  an  interdict  is 
oflen  highly  expedient ;  and  it  is  often  granted  in  the  interim,  on  the  first  application, 
without  giving  the  opposite  party  an  opportunity  of  being  heard;  but  some- 
times caution  is  required  in  case  of  damage  arising  from  wrongous  application. 
-Interdicts  ought  never  to  be  rashly  granted ;  and  where  it  appears  on  the  fiice  of  the 
application  that  the  party  sought  to  be  interdicted  is  alreadv  in  possession,  it  ought 
to  be  well  considered  whether  greater  damage  may  not  be  done  by  disturbing  than 
for  some  time  longer  continuing  the  posse&sion,  that  the  party  may  be  heard  for  his 
interest.  An  interdict  may  not  settle  the  matter  of  right  or  property,  but  only 
maintain  the  possession,  leaving  the  higher  question  for  decision  in  an  action  of 
declarator.  To  justify  an  interdict,  the  party  seeking  it  must  have  title  and  interest 
to  demand  such  restraint ;  and  there  most  be  actual  interference,  or  threats  of  inter- 
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ference  with  the  possession  or  right,  to  justify  a  party  beinff  pkced  under  prohibi- 
tion; 17th  Jan.  1844,  King.  Where  the  work  compUiinea  of  is  complete^  or  the 
act  done,  an  interdict  is  then  out  of  place ;  22d  June  1850,  Henderson.  If  the 
interdict  be  violated,  the  party  violating  is  liable  to  penal  consequences,  under  a 
complaint  for  breach  of  interdict,  with  concourse  of  the  Lord  Advocate  or  procurator- 
fiscBi ;  Ersk.  B.  4,  T.  1,  S.  47.     See  Criminal  Proaecution. 

INTERDICTION  is  the  form  of  restraint  under  which  a  person  of  fiudle  disposi- 
tion places  himself.  He  executes  a  bond  binding  himself  to  grant  no  deed  with- 
out consent  of  certain  named  persons,  ^ho  are  c^ed  his  interdictory.  The  deed  is 
published  and  recorded,  and  wul  protect  his  heritage,  but  not  his  moveables,  from 
alienation  or  incumbrances  of  a  gratuitous  nature,  without  consent  of  the  interdictors. 
He  cannot  recall  the  interdiction  except  with  the  interdictor*8  consent,  or  by  autho- 
rity of  the  Court  of  Session.  Judidal  interdiction  is  given  by  the  Court  of  Session 
on  the  suit  of  near  relations,  but  is  seldom  had  recourse  to,  and  rather  results  in  the 
appointment  of  a  curator  bonis.    See  Ersk.  B.  1,  T.  7,  S.  63. 

INTEREST  to  exclude  a  witness,  at  one  time  a  formidable  objection,  but  now 
extirely  removed.    See  Proof, 

INTEREST  OF  MONEY  was  prohibited  by  the  Mosaic  and  Canon  laws.  To  avoid 
this,  the  rights  of  wadset  and  annual  rent  were  introduced.  After  the  reformation, 
the  exaction  of  interest  became  legal.  The  rate  was  fixed  at  ten  per  cent,  by  1587,  c. 
52 ;  and  by  the  Act  12  Anne,  c.  16,  it  was  reduced  to  five  per  cent.,  at  which  it  remained 
until  the  Act  3  and  4  Will.  IV.  c.  98,  giving  privileges  to  the  Bank  of  England  with 
reference  to  bills  of  three  months*  currency.  This  act  was  amended  by  1  Vict.  c.  80 
(1837),  which  extended  the  exemption  from  the  usury  laws  to  all  bills  or  promissory- 
notes  of  twelve  months'  duration.  The  Act  2  and  3  Vict.  c.  37  (1839),  extended  the 
exemption  to  all  bills  and  contracts  for  loans  for  sums  above  L.IO.  See  English  case 
under  these  acts.  Clack  v,  Sainsbury,  11  C.  B.  695.  But  five  per  cent,  is  still  to  be  con- 
sidered the  legal  rate  of  interest,  imless  it  appear  that  any  different  rate  of  interest  was 
agreed  to  between  the  parties  (sec.  2),  and  the  laws  with  reference  to  pawnbrokers  are 
excepted  (sec.  3.)  These  statutes  have  been  continued  from  time  to  time,  and  the 
last  m  date,  13  and  14  Vict.  c.  56  (1850),  extends  the  period  of  their  operation  to 
1st  Jan.  1856.  See  also  5  and  6  Will.  IV.  c.  41.  Payments  may  be  imputed  first 
to  the  interest,  in  preference  to  the  principal  sum ;  20th  Nov.  1834,  Condie.  As  a 
general  rule,  interest  is  not  due  unless  by  force  of  law,  contract,  or  custom ;  but  the 
exceptions  are  now  so  numerous  as  to  become  rather  the  general  rule.  Interest  is 
due  on  bills  and  promissory-notes  by  the  statutes  1681,  c.  20  ;  1696,  c.  36  ;  and  12 
Geo.  III.  c.  72.  Sums  paid  by  cautioners  carry  interest,  by  act  of  sederunt  2l8t 
Dec.  1590.  Factors  are  liable  m  interest,  under  the  act  of  sederunt  31st  July  1690. 
And  the  whole  sums  in  diligence  are  accumulated  into  principal  from  the  date  of 
denunciation  imder  homing ;  1621,  c.  20 ;  and  now  from  recording  of  expired  charge 
imder  the  Act  1  and  2  Vict.  c.  114,  s.  10  (1838),  Personal  Diligence  Act,  Interest 
is  due  on  the  price  of  property  from  the  date  of  the  purchaser's  entry.  Merchants' 
accounts  bear  interest  from  the  expiry  of  the  period  of  credit,  as  fixed  by  bargain  or 
the  custom  of  the  trade.  Interest  is  not  due  on  feu-duties  imless  by  stipulation  ; 
Slst  May  1831,  Napier.  Interest  cannot  be  charged  on  interest  unless  by  contract, 
nor  can  it  be  charged  for  a  period  previous  to  the  existence  of  the  debt.  Difficult 
questions  have  arisen  as  to  the  right  to  charge  interest  on  balances  held  by  execu- 
tors and  trustees.  The  Master  of  the  Rolls,  Sir  J.  Romilly,  in  the  case,  Jones  «. 
Foxall,  15  Beav.  388,  observed, — «  The  rules  which  apply  to  the  cases  in  which  execu- 
tors are  charged  with  interest  on  the  balances  retoined  by  them,  are  subject  to  a  eood 
deal  of  difficulty,  arising  not  so  much  from  any  doubt  as* to  the  principles  themsdvesy 
as  from  the  practical  application  of  them  to  particular  cases.  Qenerally  it  may  be 
stated  that  if  an  executor  has  retoined  balances  in  his  hands  which  he  ought  to  have 
invested,  the  court  will  charge  him  with  simple  interest  at  four  per  cent,  on  these 
balances ;  i^  in  addition  to  such  retention,  he  has  committed  a  direct  breach  of  trust, 
or  if  the  fund  had  been  token  by  him  from  a  proper  sUte  of  investment  in  which  it 
was  producing  five  per  cent.,  he  will  be  charged  with  interest  after  the  rate  of  five 
per  cent,  per  annum.  If  in  addition  to  this  ne  has  employed  the  money  so  obtained 
by  him  in  trade  or  speculation  for  his  own  benefit  and  advantage,  he  will  be  charg^ 
either  with  the  profits  actually  so  obtained  by  him  firom  the  use  of  the  money  or  with 
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interest  at  five  per  cent,  per  annam,  and  also  with  yearly  rests,  that  is,  with  compound 
interest."  "  The  principle  on  which  the  court  charges  the  executor  with  the  profits 
which  have  actually  arisen  from  the  property  of  his  cestuis  que  trust  employed  by 
him,  is  obvious,  and  of  general  application  where  such  profits  are  proved  to  have 
been  made.  It  was  the  money  of  the  cestuis  giie  trust,  and  they  are  entitled  to 
receive  the  profits  it  has  earned.  The  principle  upon  nrhich  executors  charged  with 
interest  on  balances  are  made  to  account  with  yearly  or  half-yearly  rests  is  not  so 
clearly  defined,  nor  are  the  decided  cases  by  any  means  free  from  obscurity  or  con- 
tradiction. In  some  cases  the  court  has  charged  the  trustee  with  annual  rests, 
because  the  trust  under  which  he  acted,  in  distinct  terms  required  him  to  accu- 
mulate the  fund  at  compound  interest.  In  other  cases  the  principle  seems  to  have 
been  that  the  court  visits  the  executor  or  trustee  with  an  amount  in  the  natiu-e  of  a 
penalty  for  his  misconduct,  where  he  has  not  merely  committed  a  breach  of  trust, 
but  where  he  has  himself  endeavoured  to  derive,  or  has  actually  obtained  some 
pecuniary  advantage  from  the  use  of  the  money  of  which  he  has  thus  obtained  pos- 
session. In  all  these  cases,  however,  a  large  discretion  seems  to  have  been  exerased 
by  the  court  with  regard  to  the  facts  and  circumstances  attending  each  particular 
case,  and  it  is  to  the  exercise  of  this  discretion  that  the  obscurity  in  discovering  the 
principle  in  some  of  the  reported  cases  is  to  be  attributed,  and  it  is  only  on  this 
principle  that  the  later  cases  in  which  the  rule  has  been  drawn  more  stringently 
against  the  trustee  can  be  reconciled  with  some  of  the  earlier  authorities ;"  Ersk.  B. 
3,  T.  3,  S.  76.     See  as  to  Usury,  I  Hume,  502. 

INTERIM  DECREE  is  given  in  an  action  for  sums  admitted  or  proved,  leaving 
the  disputed  parts  of  the  claim  sued  for  to  be  further  inquired  into.  There  is  no 
question  as  to  the  expediency  of  giving  decree  upon  the  defender's  admissions,  so  that 
the  creditor  may  immediately  have  his  own  ;  but  beyond  this  it  is  advisable  to  keep 
all  disputed  points  entire  until  the  case  be  exhausted  by  one  decree;  19th  Nov.  18339 
Sinclair.  An  interim  decree  for  an  admitted  sum  is  competent  without  a  closed 
record,  there  existing  no  matter  of  controversy  thereon;  Nov.  21,  1833,  Crawford. 
A  special  warrant  for  extracting  an  interim  decreet  must  be  given  to  authorize  an 
extract.  Interim  decreets  may  be  advocated  as  interlocutory  Judgments,  with  leave 
of  the  judge,  under  60  Geo.  III.  c.  112  (1810),  and  hence  the  inexpediency  of  giving 
such,  except  on  admissions.  The  right  to  advocate  interim  decreets  is  not  taken 
away  by  16  and  17  Vict.  c.  80,  s.  24,  which  has  limited  the  Act  60  Geo.  III.  on  other 
points  of  advocation ;  2  M'Laurin,  426.  No  interim  decreet  can  be  given  under  the 
Small-debt  Statutes. 

INTERIM  EXECUTION  is  allowed  in  the  Court  of  Session  of  judgments  ap- 
pealed to  the  House  of  Lords,  upon  caution  to  refund  in  case  of  reversid ;  48  Geo. 
III.  c.  161,8. 17. 

INTERIM  FACTOR ;  an  officer  appointed  under  the  Sequestration  Acts  2  and 
3  Vict.  c.  41,  8.  46  (1839),  and  16  and  17  Vict.  c.  63  (1863.)  By  the  latter  act 
this  officer,  who  was  formerly  elected  by  the  creditors  in  the  same  manner  as  the 
trustee  is  now  appointed  by  the  Lord  Ordinary,  or  by  the  sherifl^,  on  a  remit  from 
the  Lord  Ordinary,  and  by  either  of  whom  the  amount  of  caution  must  be  fixed. 
The  duty  of  the  interim  factor  is  the  preservation  of  the  estate  until  the  meeting  for 
electing  the  trustee,  and  in  case  of  a  competition  for  that  oifice,  until  the  trustee  is 
confirmed.  He  may  make  such  arrangements  for  the  carrying  on  of  the  trade  of  the 
bankrupt  as  he  may  think  beneficial  for  the  estate.  At  the  meeting  for  election  of 
trustee,  the  interim  factor  reports  his  intromissions,  and  his  remuneration  is  fixed, 
subject  to  the  determination  of  the  sheriflfif  he  be  dissatisfied  with  the  amount.  See 
Treatises  of  Professor  Bell,  Alexander  and  Burton  on  Bankrupt  Statutes. 

INTERIM  MANAGERS  were  appointed  by  the  Court  of  Session  to  manage  the 
aifairs  of  burghs  which  have  become  disfranchised  by  reason  of  any  defect  in  the 
election  of  the  magistracy.    This  is  now  regulated  by  the  Act  16  Vict.  c.  26  (1863.) 

INTERIM  POSSESSION  is  regulated  by  local  judges  in  advocations  of  their 
judgment*?, — care  being  taken  to  protect  the  rights  of  parties,  as  these  may  be  finally 
adjudged  in  the  court  of  review.  It  is  not  a  power  of  interim  execution,  but  of  pre^ 
servalion,  that  the  subject  may  be  preserved,  and  the  possession  regulated  for  the  inte- 
rest of  both  parties ;  6  Geo.^IV.  c.  120,  s.  42 ;  Act  of  Sederunt,  10th  July  1839,  s.  130. 

INTERLINEATIONS  are  held  as  not  written,  and  are  not  read  as  part  of  the 
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deedy  unless  they  be  specially  declared  in  the  testing  danse  iheteci.  If  importait, 
as  changing  the  nature  and  object  of  the  deed,  they  may  be  made  g^imds  of  xediie- 
tion.     See  Deed, 

INTERLOCUTORS,  properly  speaking,  are  the  orders  of  the  court  during  tlie 
progress  of  a  suit,  preparatory  to  and  in  distinction  from  final  judnnent  exhausting 
the  cause ;  but  frequently  the  term  *<  interlocutor  **  is  indiscriminately  applied  to  both 
descriptions  of  judicial  orders  or  awards.  They  must  be  subscribed,  ana  ought  to  be 
fio  in  court.  But  by  the  Sheriff  Court  Act  (16  and  17  Vict.  c.  80,  s.  47),  ^  It  is  law- 
ful for  tLny  sheriff  to  pronounce  and  sign  any  interlocutor,  judgment,  or  decree  ishen 
fiirth  of  ms  sheriffdom  ;  and  such  interlocutor,  judgment,  or  decree  shall  have  all  the 
force  and  effect  as  if  pronounced  and  signed  by  the  sheriff  while  within  the  limits  of 
his  sheriffdom."  An  interlocutor  subscribed  only  on  the  margin  was  held  null, 
26th  Nov.  1846,  Smith«  The  president  in  either  dirision  of  the  Court  of  Sesnon 
adds  I.P.D.  to  his  signature,  standing  for  ^'In  preaentia  dominorvmf"  denoting  the 
presence  of  the  necessary  quorum  of  judges.  A  justice  of  peace  ought  to  add  **  Xp.** 
to  his  subscription ;  and  the  chairman  of  quarter-sessions  the  words  **  Chairman  **  or 
'*  Preses."  But  the  omission  of  these  additions  would  not  ritiate  the  proceedings^ 
unless  where  made  statutory  solemnities.  A  judge  cannot  alter  or  explain  a  judg- 
ment after  it  has  become  final ;  4th  Dec.  1829,  Edington  and  Sons.  Marginal 
notes,  un^gned,  are  held  no  part  of  the  interlocutors.  No  alteration  could  formoiy 
be  made  on  a  subscribed  interlocutor  except  with  consent,  or  perhaps  to  correct  an 
obrious  and  immaterial  clerical  error  ;  15th  Jan.  1824,  Scott.  But  by  sec.  20  of 
the  Act  16  and  17  Vict.  c.  80,  **  it  is  competent  to  any  sheriff-substitute  or  sheriff  to 
correct  any  merely  clerical  error  in  his  judgment  at  any  time  before  the  proceedings 
have  been  transmitted  to  the  judge  or  court  of  review,  not  being  later  than  seven  dd^ 
from  the  dcOe  of  such  judgment"  These  prorisions  do  not  extend  to  the  court  of  jus- 
tices. No  erazures  or  mterlineations  should  occur,  or  blanks  be  left.  The  notes 
annexed  to  interlocutors,  explanatory  thereof,  are  no  part  of  the  interlocutor,  and 
may  be  more  freely  >  dealt  with.  By  the  Act  16  and  17  Vict,  c  13,  it  is  rendered 
imperative  on  sheriff,  in  certain  specified  interlocutors,  <'  to  set  forth  in  such  inter- 
locutor, or  in  a  note  appended  to  and  issued  alon^  with  it,  the  grounds  on  which  he 
has  proceeded."  It  is  not  necessary  to  quote  the  notes  in  reclaiming  petitions  in 
local  courts;  A.  S.  (1839),  s.  93  ;  2  M<Laurin,  425;  M<01ashan  (1854),  pp. 
298-^36. 

INTERPRETATION.     See  Stat^Ues, 

INTERPRETERS.     See  Criminal  Prosecutionr-Froof. 

INTERROGATORIES  on  QUESTIONS.  A  list  of  interrogatories  and  cross- 
interrogatories  are  adjusted  injury  court  practice  for  the  examination  of  witnesses  on 
commission.  The  answers  ought  to  be  recorded  in  the  first,  in  preference  to  the 
second,  person.    M^Farlane's  Jury  Practice.     See  Act  and  Commission, 

INTERRUPTION  is  some  act  which  arrests  the  progress  of  prescription  ;  Ersk. 
B.  3,  T.  7,  S.  3.     See  Prescription, 

INTIMATION  is  necessary  to  complete  an  assignation  to  rents,  debts,  anS  such 
like.  The  formal  evidence  of  notice  is  a  notarial  instrument  extended  on  the  proper 
stamp.  But  there  are  other  modes,  such  as  by  letter  or  written  acknowledgments  by 
the  tenants  or  debtors,  or  written  promise  to  pay  the  assi^ee ;  27th  May  1853, 
Wallace.  Production  of  the  assignation  in  a  process  is  judidiQ  notice  thereof.  Pos- 
session stands  in  place  of  intimation ;  Ersk.  B.  3,  T.  5,  S.  3.    See  Assignation. 

INTIMATION,  LETTERS  OF.  To  force  on  a  prisoner's  trial  under  the  Act 
1701.     See  Wrongous  Imprisonment. 

INTOXICATION  is  no  defence  against  riolent  crime  ;  1  Hume,  ^5.  See 
Drunkenness. 

INTRINSIC  QUALITY  is  where  a  voluntary  addition  to  the  proper  answer  to 
a  question  is  a  part  of  the  deposition,  distinguished  from  an  extrinsic  quality,  where 
it  IS  rejected ;  Ersk.  B.  4,  T.  2,  s.  11.    See  Proof. 

INTROMISSION  is  either  l^ral  or  illegal.  Legal,  is  by  a  person  with  a  title 
as  proprietor  or  heir.  Ist,  By  an  a^judger,  under  liability  to  account  to  the  debtor- 
proprietor  until  the  judicial  security  of  a^'udication  is  rendered  an  absolute  right  of 
property  by  a  decree  of  declarator  of  expiry  of  the  legal.  2df  By  heritable  cremtors, 
under  powers  contained  in  their  bond,  or  under  a  decree  of  mails  and  duties,  who 
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are  bound  to  account  with  the  debtor,  and  where  intromission  ^oes  to  liquidate  the 
debt  secured,  so  that  parties  acquiring  heritable  debts  ought  to  m^uire  into  the  fact 
and  extent  of  the  creditor  s  nossession.  Sd^  Illegal  or  vitious  mtromission  with 
moveable  succession,  renders  the  intromitter,  whether  he  be  the  representative  or  a 
stranger,  liable  for  the  whole  debts  of  the  deceased.  Modem  practice  has  greatly 
modified  the  rigour  of  the  ancient  law,  so  that  intromission  in  good  faith  wul  save 
from  further  liability  than  the  extent  of  intromission.  A  confirmation  as  executor 
purges  the  effects  of  the  vitiosity;  and  much  latitude  is  now  allowed  to  relatives 
selling  to  pay  preferable  claims,  or  retaining  possession  of  a  small  amount  of  effects 
ready  to  be  made  forthcoming  to  the  creditors ;  Ersk.  B.  3,  T.  9,  S.  49.  See  Vitunu 
Intromission, 

INTRUSION  was  the  name  given  to  the  ancient  action  for  ejecting  from  herit- 
age, as  spulzie  was  the  legal  remedy  in  the  case  of  moveables.  But  the  remedies 
have  now  assumed  the  form  of  removing  or  ejection  in  the  former  case,  and  of  an 
action  to  restore  and  of  damages  in  the  mtter. 

INTRUSION  on  property  and  riotous  mischief  is  a  point  of  dittay,  visited  with 
an  arbitraiy  punishment,  and  therefore  bailable  ;  I  Hume,  122. 

INTRUSION  into  churches  is  made  a  point  of  dittay  by  the  Act  1695,  c.  22, 
which  enacts,  **  That  whoever  shall  intrude  themselves  into  any  church,  or  shall  pos- 
sess manse  or  benefice,  or  shall  exercise  any  part  of  the  ministerial  function  within 
any  parish  without  an  orderlv  call  from  the  heritors  and  eldership,  and  legal  admis- 
sion from  the  presbytery  within  whose  bounds  it  lies,  shall  be  incapable  of  enjoying 
any  church,  or  stipend,  or  benefice  within  this  kingdom,  for  the  space  of  seven  yean 
after  their  removal  from  the  church,  and  quitting  possession  of  tne  stipend  and  be- 
nefice into  which  they  intruded."  Sentence  passed  in  terms  of  the  statute  on  Dr 
Shiu^  for  intruding  into  the  vacant  church  of  Old  Machar ;  23d  July  1714 ;  1 
Hume,  584. 

INVADING  JUDGES  is  a  capital  offence  by  1693,  c.  177 ;  1600,  c.  4 ;  7  Anne, 
c.  21 ;  and  by  Act  1540,  c.  104.  Insulting  judges  is  an  offence  at  conmion  law ;  1 
Hume,  405  ;  1  Alison,  473.  Sentence  of  fine  and  imprisonment  was  passed  on  a 
person  for  insulting  the  Sheriff  of  Clackmannan ;  12th  March  1832,  Porteous  ;  Bell's 
Sup,  106,  and  a  person  had  sentence  of  imprisonment  for  writing  threatening  letters 
to  the  Sheriff  of  Aberdeen  ;  27th  April  1854,  Carr,  1  Irvine,  464. 

INVADING  OB  ASSAULTING  A  CLERGYMAN  for  any  thing  done  by  him 
as  such,  is  made  a  crime  by  the  Acts  1587,  c.  27  ;  1633,  c.  7 ;  1670,  c.  4.  By  tke 
first  two  acts,  escheat  of  moveables  is  made  the  punishment ;  1  Hume,  826. 

INVECTA  ET  ILLATA,  terms  applied  to  moveable  effects,  the  subject  of  the 
landlord's  hypothec,  wholly  in  urban  and  partially  in  rural  subjects.  In  thirlage,  the 
term  is  applied  to  the  case  of  a  liability  of  all  grain  brousht  within  the  limits  of  the 
astricted  lands  <*  that  tholes  fire  and  water,**  and  this  is  held  to  apply  to  grain  used 
for  malting  and  drying,  but  not  to  baking  and  brewing ;  Ersk.  B.  2,  T.  7,  S.  20 ; 
B.  4,  T.  25,  S.  3.    See  HypaUiec—MuUures, 

INVENTORY— 1«<,  Of  an  Heir.  An  heir  who  desired  to  be  no  farther  liable 
for  his  ancestor's  debts,  gave  up,  upon  oath,  an  inventory  of  the  whole  heritage  to 
which  he  succeeded,  witmn  a  year  after  the  ancestor's  death,  and  recorded  the  same 
within  forty  days  thereafter  in  the  books  of  the  Court  of  Session ;  1695,  c.  24. 
Thereupon  he  was  served  heir  cum  beneficio  inventarii,  and  his  liability  was  limited 
to  the  extent  of  the  inventory.  This  is  now  more  simply  effected  under  the  Act  10 
and  11  Vict.  c.  47,  ss.  23-25,  whereby  it  is  declared  that  a  special  service  limits  the 
liability  to  the  special  lands  embraced  therein  ;  and  a  general  service  may  in  like 
manner  be  limited  by  a  specification  of  heritages  annexed.    See  Service, 

2d,  Of  an  Executor,  An  inventory  on  an  ad  valorem  stamp,  sworn  to  bv  one  of 
the  executors  before  the  commissary  or  a  commissioner,  must  be  given  up  within  six 
months  after  the  death  of  the  deceased,  under  heavy  penalties,  and  whicn  inventory 
is  the  foundation  of  the  confirmation,  and  limits  the  executor's  liability.  The  giving 
up  of  additional  inventories  was  formerly  attended  with  much  trouble  and  expenses, 
wnen  evary  additional  inventory  was  chargeable  with  the  full  ad  valorem  stamp-duty 
payable  in  respect  of  the  total  amount  or  value  of  the  estate  and  effects  specified 
therein,  and  in  any  former  inventory ,  leaving  the  party  exhiliting  the  inventory  to 
obtain  back  the  duty  paid  on  the  former  inventory.    This  matter  is  now  regulated . 
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by  the  Act  16  and  17  Vict.  c.  59,  s.  8,  as  follows : — ^'^  Every  such  additional  inTeii- 
tory  to  be  made  and  recorded  as  aforesaid,  shall  be  chargeable  only  with  such  amount 
of  stamp-duty  as,  together  toith  the  stamp-duty  charged  upon  any  former  duly  stamped 
inventory  of  the  estate  and  effects  of  the  same  deceased  person  already  exhibited  and 
recorded^  snail  make  up  the  full  amount  of  stamp-duty  chargeable  by  law  in  respect 
of  the  total  amount  or  value  of  all  the  estate  and  effects  of  the  said  deceased,  speci- 
fied in  the  said  additional  or  any  such  former  inventory."    See  Confirmation. 

3d,  Tutorial  and  Curatorial  Inventories  are  made  up  by  the  guardians  of  minors, 
at  the  sight  of  the  sheriff,  on  citation  of  two  of  the  nearest  of  km  on  the  father  and 
mother's  side.  Failing  in  this  duty,  the  guardians  may  be  removed  as  suspected — 
are  liable  for  omissions,  and  are  not  allowed  law  expenses ;  1672,  c.  2.  Inventories 
given  up  imder  the  Factor's  Act  are  held  equivalent ;  12  and  13  Vict.  c.  51,  s.  30. 
See  Factors — Curator. 

INVESTITURE  is  the  completion  of  a  title  to  heritage,  and  the  evidence  thereof 
is  charter  and  sasine ;  Ersk.  B.  2,  T.  3,  S.  17* 

IRREGULAR  MARRIAGES.     See  Bans— Clandestine  Marriages. 

IRRITANCY  OR  FORFEITURE  is  either  legal  or  conventional.  Of  the  former 
there  is  forfeiture  or  tinsel  of  the  feu  by  reason  of  two  years'  non-pavment  of  feu- 
duty, — forfeiture  of  leases  by  non-payment  of  rent  for  the  like  period,  or  deserting 
possession, — or  where  the  tenant  is  one  full  year  in  arrear,  and  fails  to  find  caution 
for  arrears,  and  the  rent  of  five  years  next  to  come  (Act  of  Sederunt,  14th  Dec. 
1756.)  Conventional  irritancies  are  matter  of  special  bargain.  Where  they  form 
conditions  of  a  lease,  they  may  be  enforced  before  the  sheriff;  19th  May  1831,  Hall. 
Irritancies  of  both  kinds  may  be  purged  at  the  bar  before  decree  by  payment  of  the 
arrears,  or  otherwise  removing  the  groimd  of  irritancy.  By  the  Act  16  and  17  Vict, 
c.  89,  8.  32,  actions  of  irritancy  may  now  be  instituted  in  the  sheriff-court  where  the 
yearly  value  of  the  subjects  do  not  exceed  L.25 ;  Hunter,  p.  425,  506. 

IRRITANT  CLAUSE  declares  certain  deeds,  if  done,  to  be  null  and  void ;  but 
to  render  this  declaration  effectual,  the  Resolutive  clause  is  added,  whereby  the  right 
of  the  contravcner  is  terminated;  Sandford  On  Entails,  p.  61. 

IS II  AND  ENT&Y  is  generally  provided  for  in  deeds  of  alienation,  but  is  in- 
herent  in  a  conveyance  of  heritable  property;  Ersk.  B.  2,  T.  6, 8.  9;  3d  Dec.  1835, 
Liston  V.  Galloway. 

ISSUE  is  the  term  applied  to  the  questions  into  which  the  averments  of  disputed 
facts  are  reduced,  and  put  to  the  jury  for  their  answers  or  verdict;  M'Fartane's 
Jury  Practice. 

J 

JACTUS  MERCIUM,  or  JETTISON  {levandce  navis  causa.)  The  value  of 
goods  thrown  overboard  for  the  safety  of  a  ship  is  borne  by  the  owners  of  the  ship 
and  cargo  saved ;  Ersk.  B.  3,  T.  3,  S.  55.     See  Contribution — Flotsam. 

JAIL  FEES  were  once  in  use  to  be  exacted  on  account  of  debtors,  but  not  from 
the  debtors  themselves  ;  7th  Dec.  1803,  M*Whinnie,  Mor.  11,769.  AH  such  exac- 
tions are  abolished  by  the  Prisons'  Act,  2  and  3  Vict.  c.  42,  s.  19  (1839.) 

JEDGE  AND  WARRANT  is  an  authority  given  by  the  Guild  Court  to  rebuild 
or  repair  ruinous  houses  within  royal  burghs ;  and  the  relative  expenses  are  de- 
clared a  real  "burden  on  the  property  rebuUt  or  repaired  ;  1663,  c.  6 ;  1  Juridical 
Styles,  579. 

JEWS.  The  exception  of  Jews  from  the  Acts  1  Anne  1,  c.  30,  and  23  and 
24  Geo.  III.  c.  38,  is  repealed  by  9  and  10  Vic.  c.  39,  and  they  are  placed  with  re- 
gard to  property  on  the  same  footing  as  Protestant  dissenters.  The  marriages  of 
Jews  are  declared  good  in  law  by  10  and  11  Vict.  c.  58. 

JOINT  ADVENTURE  is  distinguished  from  partnership  by  its  applying  only  to 
separate  individual  transactions,  in  which  no  one  can  bind  the  other  except  by 
authority. 

JOINT  OBLIGATION.  Joint  obligants  are  termed  correi  debeadi.  If  bound 
to  perform  an  act,  all  are  bound,  and  each  may  be  sued  to  perform ; — if  to  pay  money* 
or  deliver  an  article,  which  admits  of  division,  each  will  be  liable  only  for  nis  part. 
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They  are  commonlj  taken  bound  iaintly  and  several^,  and  this  is  implied  in  indiyi- 
Bible  obligations  and  in  bills ;  Ersk.  B.  3,  T.  3,  S.  74.     See  Correi  Debendi, 

JOINT-STOCK  COMPANIES.  See  7  Geo.  IV.  c.  67  ;  10  and  11  Vict.  c.  78 ; 
11  and  12  Vict.  c.  46;  (Banks)  9  and  10  Vict.  c.  76;  17  and  18  Vict.  c.  73  (1864.) 
See  Partnership, 

JOINTURE  is  a  conventional  provision  heritably  secured  to  a  widow.  K  ac- 
cepted, it  excludes  her  legal  claim  to  terce,  unless  otherwise  declared ;  1  Fraser^ 
492 ;  Bell's  Principles,  s.  1947. 

JUDGE  ORDINARY  is  a  term  applied  to  all  judges  who  have  a  fixed  jurisdic- 
tion in  actions  of  a  certain  general  character,  in  distinction  to  those  specially  autho- 
rized to  perform  an  individual  act,  such  as  commissioners^  messengers-at-arms,  etc. ; 
Ersk.  B.  1,  T.  2,  S.  16.     See  Courts. 

JUDGES.    See  Courts. 

JUDICATUM  SOL VI  is  caution  to  pay  money,  or  to  perform  a  fact, — distin- 
guished from  caution  Judicatum  sistiy  which  is  merely  to  enforce  the  appearance  of 
a  party  in  court  to  abide  the  final  judgment  to  be  given  in  a  particular  action.  See 
Caution — Meditatione  Fugce. 

JUDICIAL  FACTORS  are  named  by  the  Court  of  Session  ex  nobili  officio  (m 
representing  the  Scotch  Privy  Council.)  Those  named  to  minors  without  guardians 
are  termed  Factors  loco  tutoris; — for  parties  abroad,  loco  absentis  ; — and  where 
named  from  disability  in  a  party,  curator  bonis.  They  must  find  caution — ^lodge  an 
inventory  of  the  estate — give  in  annual  accounts — and  observe  the  other  rules  laid 
down  in  the  Act  of  Sederunt,  13th  February  1730,  and  now  by  the  Act  12  and 
13  Vict.  c.  61  (1849)  ;  and  failing  in  these  duties,  they  are  liable  to  be  removed  and 
punished.  They  can  grant  leases  for  the  term  of  their  management,  and  one  year 
more.  The  office  falls  with  the  removal  of  the  cause  which  occasioned  the  appoint- 
ment. Five  per  cent,  on  the  sums  received  is  the  usual  fee  allowed.  OnW  one 
factor  is  appomted.  Neither  a  married  woman,  nor  a  clergyman  of  the  Establish- 
ment is  eligible,  nor  a  husband  to  manage  the  estate  of  his  wife's  children  by  a  for- 
mer marriage.  Factors  are  prohibited  from  purchasing  debts  affecting  the  estate 
under  their  management ;  Act  of  Sederunt,  26th  Dec.  1708.    See  Factor, 

JUDICIAL  PROCEDURE.     See  Criminal  Prosecution. 

JUDICIAL  SALES.  As  instances  of  these  may  be  mentioned,  sales  of  seques- 
trated effects  for  payment  of  rents  due  landlords, — ^poinded  effects  for  payment  of 
debts  due  creditors, — the  sale  of  a  minor's  estate  in  process  of  cognition  and  sale — 
of  a  ship  under  the  process  of  Set — of  joint  property  where  the  co-proprietors  do  not 
agree  to  purchase  from  one  another.  The  chief  instance  is  the  sale  of  heritable 
property  under  the  Bankrupt  and  Sequestration  Statutes  64  Geo.  m.  c.  137,  and 
2  and  3  Vict.  c.  41,  and  under  the  process  of  Ranking  and  Sale. 

JUDICIO  SISTI  is  caution  to  enforce  the  appearance  of  a  party  in  court,  as 
distinguished  from  caution  judicatum  solvi,  to  pay  or  perform  what  is  decreed.  See 
Caution. 

JUGGLERS  are  those  who  pretend  to  practise  magic,  and  who  may  be  dealt 
with  as  Egyptians  and  vagabonds.     See  Egyptians —  Vagrants, 

JURAT  IS  the  clause  closing  an  affidavit,  stating  the  place  and  date,  and  the 
justice  before  whom  sworn.    See  Affidavit. 

JURATORY  CAUTION  is  a  form  of  caution  where  the  party  swears  that  he 
cannot  find  any  better  caution.  In  that  case,  the  other  reqmsites  being  complied 
with,  any  person,  however  insufficient,  is  accepted,  and  cannot  be  objected  agamst. 
It  is  regidated  by  Acts  of  Sederunt  14th  June  1799,  and  11th  July  1828.  The 
party  seeking  the  benefit  of  this  species  of  caution  presents  a  petition,  and  a  diet 
being  fixed,  and  intimated  to  the  opposite  party,  the  petitioner  majr  be  examined  on 
an  inventory,  which  he  must  previously  lodge,  of  his  means  and  eflSects  of  every  kind 
(wearing  apparel  and  working  tools  excepted),  and  as  to  any  other  effects,  which,  on 
disclosure,  must  be  added  to  the  inventory.  An  enactment  or  obligation  is  ap- 
pended, binding  the  party  not  to  dispose  of,  or  interfere  with,  any  part  of  the  enu- 
merated effects  without  consent  of  the  other  party,  or  leave  of  the  court,  under  pain 
of  imprisonment.  The  party  must  lodge  the  title-deeds  of  property  and  vouchers  of 
debts  with  the  clerk  of  court.  A  special  assignation  of  property  or  debts  may  be 
required  at  the  expense  of  the  party  demandi^  it.    On  all  these  requisites  being 
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complied  with*  and  the  bond  of  caution  lodged,  the  local  jadge  grants  leave  lo 
advocate,  or  a  bill  of  suspension  is  passed.  The  form  is  applicable  to  every  case 
where  judicial  caution  is  exigible.  But  in  suspensions,  and  proceedings  otB^  than 
advocations,  it  is  in  the  power  of  the  court  to  refuse  to  take  such  caution.  Where 
the  party  has  real  or  personal  property  sufficient  to  answer  the  claim  in  dispute, 
which  is  effectually  secured  to  the  other  party,  this  caution  may  be  even  better 
than  personal  security.  But  where  this  aoes  not  exist,  it  is  timtamount  to  no 
caution  ;  and,  in  advocations,  it  is  now  wisely  provided  that  ther^  shall  be  a  report 
from  the  lawyers  for  the  poor,  that  the  party  has  a  probabilis  causa  for  advocating 
before  advocation  can  pass  on  such  caution  ;  13  and  14  Vict.  c.  36,  s.  34  (1850) ; 
M<Glashan  (1854),  P.  451 ;  8th  Dec.  1852,  M*Garagher.     See  Cavtion. 

JUKI  SANGUINIS  NUNQUAM  PRuESCRIBITUR.  This  was  a  rule  of 
the  civil  law.  By  our  law,  a  service  as  heir  cannot  be  quarreled  after  twaUy 
years.  But  if  there  be  no  such  service  to  exclude,  an  heir  may  take  up  a  suc- 
cession, however  remote  his  ancestor's  death;  Ersk.  B.  3,  T.  7,  S.  12.  See 
Prescription. 

JURISDICTION  has  for  its  object  to  expound  or  apply  the  law  (jus  dieere)^ 
distinguished  from  the  legislative  power  (jus  dare.)  It  is  either  civil,  as  in  the 
Court  of  Session,  or  criminal,  as  in  the  Justiciary.  It  is  superior  or  supreme,  as 
in  the  Courts  of  Session  and  Justiciary, — ^inferior,  as  with  sherifis,  iustices,  and 
magistrates, — and  mixed,  as  it  was  in  the  now  abolished  Court  of  Admiralty,  and 
Commissaries  of  Edinburgh.  Where  a  new  jurisdiction  is  given  by  statute,  it  must 
be  confined  to  the  matters  and  forms  given  in  the  statute  ;  and  unless  the  review  of 
the  supreme  court  is  expressly  excluded,  there  will  exist  a  control^  and  the  mere 
words  that  the  inferior  judge  "  shall /72a%  determine,"  are  not  sufficient  to  exclude 
review.  New  jurisdiction  given  by  statute  does  not  necessarily  exclude  the  like 
jurisdiction  already  existing  in  another  court.  Jurisdiction  is  neither  by  inference 
to  be  given,  nor  abrogated  where  it  has  existed ;  Ersk.  B.  1,  T.  2 ;  M'Glashan, 
(1864),  P.  12.    See  Courts — Domicile — Criminal  Prosecution. 

JURY.  The  persons  who  form  an  inquest  are  called  Jurors,  because  of  being 
sworn  (Juratores)  to  return  a  true  verdict  (veri  dictum.)  In  criminal  and  other 
common  law  cases,  the  number  has  varied  from  nine  to  seventeen,  but  has  for  a 
length  of  time  been  fixed  tit  Jlfieenf  and  the  verdict  may  be  given  on  a  minority  of 
votes.  In  civil  and  Exchequer  trials  the  number  is  twelve,  as  in  Engluid,  and 
there  unanimity  was  required.  But  by  the  Act  17  and  18  Vict.  c.  59  (1854),  after 
six  hours*  deliberation  a  verdict  of  nine  is  held  to  be  the  verdict  of  tne  jury,  and 
they  may  have  refreshment  during  said  period  by  leave  of  the  judge.  In  trials  for 
treason,  the  Scotch  practice  is  assimilated  to  that  of  England,  and  after  the  initiate 
of  a  true  bill  by  a  grand  jury  of  not  less  than  fifteen,  nor  more  than  twenty-three, 
the  verdict  of  a  petty  jury  of  twelve  is  required. 

The  qualification  for  serving  on  criminal  juries  is  fixed  bv  the  6  Geo.  IV.  c  22 
(1825),  as  follows : — Males  between  the  a^es  of  21  and  60,  who,  in  their  own  right, 
or  that  of  their  wives,  are  infeft  in  fee  or  liferent  in  heritage  of  the  yearly  value  of 
L.5,  within  the  jurisdiction  of  the  court  in  which  they  are  called  to  serve,  or  who 
have  any  where  L.200  in  moveables. 

By  the  Acts  55  Geo.  111.  c.  42,  and  7  Geo.  IV.  c.  8,  the  qualification  for  a  special 
juryman  is  cither, 

1.  Paying  cess  upon  L.lOO  of  valued  rent  or  upwards. 

2.  Paying  assessed  taxes  on  a  house  valued  at  L.30  yearly,  or  upwards. 

3.  Bemg  infeft  in  and  possessed  of  heritages  in  Scotland  yielding  L.lOO  or  upwards 
of  real  yearly  rent. 

4.  Posseted  of  personal  property  to  the  extent  of  L.IOOO  sterling  or  upwards. 
The  qualifications  and  exemptions  in  England  are  fixed  by  6  Geo.  IV.  c.  50. 
The  following  are  the  exemptions  from  serving  under  the  Scotch  Act  6  Geo.  IV. 

c.  20,  applicable  to  Scotland : — 

1.  Peers. 

2.  Judges  of  the  supreme  courts. 

3.  Sheriffs,  stewards,  and  magistrates  of  royal  burghs. 

4.  Ministers  of  the  Established  Church,  and  other  ministers  who  have  taken  the 
oaths  to  (}ovemmenty  and  whose  places  of  worship  are  registered. 
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5.  Parochial  schoolmasters. 

6.  Practising  advocates. 

7.  Writers  to  the  Signet,  and  solicitors  in  the  supreme  and  inferior  courts,  who 
have  taken  out  their  certificates. 

8.  Clerks  and  officers  of  court. 

9.  Gaolers  and  keepers  of  houses  of  correction. 

10.  Professors  in  Universities. 

11.  Physicians  and  Surgeons  duly  qualified  and  practising. 

12.  Officers  of  the  army  and  navy  on  fiill  pay.  (Same  exemption  in  the  Militia 
and  Pensioners'  Acts.) 

13.  Officers  of  customs  and  excise.     (Same  exception  in  Revenue  Acts.) 

14.  Post-masters,  and  other  officers  of  the  post-office. 

15.  Messengers-at-arms,  and  other  officers  of  the  law. 

16.  By  7  Will.  IV.  and  1  Vict.  c.  33,  all  officers  of  the  post-office  are  again 
exempted. 

17.  By  2  Vict.  c.  119,  s.  27,  magistrates  of  burghs  and  of  towns  returning,  or 
contributing  to  return,  a  member  of  Parliament,  are  exempt. 

18.  Commissioners  under  Property  Tax  Act,  sustained  12th  March  1846,  Brodie, 
2  Broim,  45.  (Justices  of  the  peace  are  exempted  by  the  English  Act  6  Geo.  IV. 
c.  60,  s.  48.) 

A  member  of  Parliament,  when  Parliament  is  not  sitting,  has  no  exemption ;  23d 
Dec.  1828,  Listen ;  Bell's  Sup.  to  Hume,  238. 

Butchers  or  fleshers  are  not  exempted,  and  no  objection  exists  against  their  serving 
as  jurors;  29th  May  1826,  2  Hume,  314. 

The  objections  against  jurymen  are :  — 

1.  Infamy  judicially  declared  by  a  criminal  sentence. 

2.  Criminal  outlawry. 

3.  Insanity. 

4.  Deaf  or  dumb  or  blind. 

5.  Minority.  See  5th  March  1821,  Sharp  ;  but  the  objection  muat  be  stated  be- 
fore the  juryman  is  sworn  ;  15th  March  1830,  Glennan  ;  Bell's  Sup.  238. 

6.  Enmity,  or  special  expressions  of  revenge  against  the  accused. 

7.  Relationship  to  a  private  prosecutor,  so  near  as  would  exclude  from  judging  in 
the  cause.  It  was  held  no  objection  that  a  relation  of  one  of  the  pannels  had  sent 
notes  to  the  jurymen  exculpating  him,  to  the  prejudice  of  the  other  ;  16th  March 
1846,  M'Gregor,  Arkley,  49. 

Aliens  are  disqualified  by  English  law,  unless  in  cases  of  the  trial  of  aliens. 

Indigence  at  one  time  was  a  recognised  objection^  and  sometimes  is  now  received 
as  an  excuse,  where  the  qualification  has  been  brought  so  low  as  to  inflict  a  severe 
penalty  on  a  labourer  whose  all  may  be  a  L.5  house,  under  biu*den  of  an  equivalent 
debt  not  reckoned  in  making  up  the  jury  lists. 

Being  upwards  of  sixty  vears  of  age  is  a  privilege  which  may  be  claimed  by  the 
juror,  but  forms  no  groimd  of  objection  (2  Hawk.  c.  43,  s.  26.)  A  certificate  by  a 
duly  qualified  medical  man,  certifying  ^*  on  soul  and  conscience^'  inability  on  the  part 
of  a  juror  to  attend,  is  received  in  exciise,  and  to  prevent  the  fine.  A  jur^yman  was 
fined  L.20,  in  consequence  of  appearing  in  court  in  a  state  of  intoxication ;  15th 
March  1847,  Yates ;  Arkley,  242. 

By  the  Act  1672,  the  power  to  make  up  the  jury  lists  seems  to  be  vested  in  the 
court.  The  Act  of  Adjournal,  13th  Nov.  1690,  committed  the  duty  to  the  clerk  of 
court  at  sight  of  one  of  the  judges ;  but  the  6  Geo.  IV.  c.  22,  transfers  it  to  sherifis 
and  their  clerks.  The  lists  are  contained  in  two  books,  the  one  called  the  '*  General 
Jury  Book"  the  other  made  up,  or  selected  therefrom,  called  the  **  Special  Jury 
Book."  The  number  of  names  m  the  special  list  must  not  exceed  one-third  of  those 
in  the  general  list — a  provision  of  no  easy  observance  if  property  qualification  is  to 
be  strictly  regarded.  In  large  counties  a  third  book  is  kept  for  jurors  to  serve  in 
sheriff  courts,  where  resident  within  certain  limits  nearest  the  seat  of  the  court,  as 
defined  by  the  sheriff,  with  consent  of  the  Secretary  of  State  for  the  Home  Depart- 
ment ;  but  service  in  the  sheriff  court  does  not  exempt  from  serving  in  turn  in  the 
Justiciary  or  Circuit  Court ;  1  and  2  Vict.  c.  119,  s.  27. 

In  the  assize  of  forty-five,  necessary  for  all  criminal  trials,  fifteen,  or  one-third, 
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most  be  from  the  special  list,  and  so  also  five  out  of  the  fifteen  of  the  petty  jury  in 
each  trial  must  be  special  jurors. 

The  lists  must  be  gone  through  in  regular  order,  without  respect  to  what  court 
the  jurors  are  called  to  serve  in,  and  wilnil  departure  from  any  of  the  provisions  of 
the  statutes  subjects  the  party  offending  in  a  penalty  of  L.50,  one-half  to  the  crown, 
and  the  other  to  the  party  prosecuting ;  but  no  irregularity  is  an  objection  available 
to  the  accused ;  9  Qeo.  IV.  c.  29,  s.  7.  The  jury  books  are  open  to  inspection,  on 
payment  of  a  fee  of  one  shilling. 

The  Acts  1579,  c.  76,  and  1587,  c.  89,  regulate  the  number  of  jurors  to  be  given 
out  for  each  trial.  The  Act  3  Geo.  IV.  c.  85,  authorizes  the  court,  by  Act  of  Ad- 
journal, to  increase  the  number ;  and  the  Act  6  Qeo.  FV.  c.  22,  s.  15,  gives  the  same 
power  to  anpr  one  judge.  Seventy  jurors  were  cited  to  the  trial  of  the  Dundee  rioters, 
by  virtue  of  Act  of  Adjournal,  1 3th  Mav  1831.  Forty-five  jurors  is  the  usual  numbo' 
ated  for  criminal  cases.  The  Act  of  Adjournal,  22d  June  1831,  fixes  the  number  to 
serve  in  the  high  court  at  sixty-five.  At  Glasgow,  where  the  two  judges  sit  in 
separate  courts,  the  number  of  jurors  is  eighty-five ;  Act  11  and  12  Vict.  c.  79,  s.  8 
(1848.)  It  is  no  objection  that  fewer  than  the  number  required  have  been  given  in 
the  lis^  or  cited.  One  list  of  assize  is  sufficient  for  all  trials  at  the  same  diet  of  the 
high  court,  or  for  the  same  citcuit ;  11  and  12  Vict.  c.  79,  ss.  4  and  5  (1848.)    ' 

The  following  is  the  number  of  jurors  at  circuits,  contributed  respectivelv  by  the 
several  counties,  under  the  Act  6  Geo.  IV.  c.  22,  ss.  8  and  15 ;  and  Act  of  Adjournal, 
16th  July  1827  :— 

South. — Jedburgh.    Berwick,  10;   Pe^les,  7 ;   Selkirk^  S;   Roxburgh^  20. 
Dumfries,  30  ;  Kirkcudfyright,  15. 
Ayr,  35 ;   Wigton,  10. 
West. — Stirling,  25  ;  Clackmannan,  10 ;  Kinross,  10. 
Inverary.     ArgyU,  35  ;  Bute  10. 

Glasgow.    City,  21  ;   remainder  of  Lanarkshire^  9 ;   Renfrew^  10 ; 
Dumbarton,  5  ;  {and  so  in  proportion  to  increased  number,) 
North. — ^Perth,  15  ;   Fife,  15;   Forfar,  15 — {increased  to  22  for  Perth  and 
Forfar,  and  21  for  Fife.) 
Aberdeen,  25;  Kincardine,  10;  Banff,  10. 

Inverness,  18  ;  Elgin,  8  ;  Nairn,  4 ;  Ross  and  Cromarty,  9  ;  Suther- 
land, 3 ;  Caithness,  3. 

Cases  from  Orkney  and  Shetland  are  tried  in  the  high  court  at  Edinburgh,  and 
no  jurymen  are  taken  from  these  islands,  but  they  serve  sheriff-court  trials  therein. 

No  witness  is  necessary  to  the  citation  of  a  juryman,  1  Will.  IV.  c.  37.  Any 
officer  of  the  law  may  give  the  citation  to  a  juror,  1  Will.  IV.  c.  37,  s.  7,  as  well  as 
serve  any  Justiciary  writ,  11  and  12  Vict.  c.  79,  s.  6.  The  induciai  or  length  of 
notice  is  nowhear  defined,  but  reasonable  notice  ought  to  be  given.  At  one  period 
personal  citation  was  held  necessary  to  warrant  the  infliction  of  a  fine  on  an  absent 
juryman,  but  this  is  no  longer  observed  as  a  rule.  In  criminal  trials  the  fine  for  non- 
attendance  is  100  merks  Scots  (L.5,  lis.  l^d.),  and  in  civil  cases  not  less  than  L.2, 
nor  more  than  L.5. 

In  criminal  trials  a  landed  proprietor,  on  production  of  his  infeftment,  is  entitled 
to  demand  that  the  majority  of  his  jury  consist  of  landed  men,  6  Geo.  IV.  c.  22,  s. 
12.  An  apparent  heir,  or  any  one  with  a  lesser  title  than  absolute  proprietor,  is 
not  entitlea  to  the  privilege,  but  which  might  now  be  well  abolished.  In  Kennedy's 
trial  for  discharging  loaded  firearms  at  the  lieges,  there  were  eight  landed  men  in 
the  jury ;  3d  Dec.  1838,  2  Swinton,  213  ;  and  ten  in  that  of  the  Earl  of  Mar  for 
assault;  19th  Dec.  1831. 

The  trial  of  Peers  for  high  crimes,  which  must  be  in  the  House  of  Lords,  is  regu- 
lated by  the  Act  6  Geo.  IV.  c.  66.  See  procedure  in  the  trial  of  Viscount  Arbuth- 
not  for  forgery ,  1848,  Appendix  to  Arkley. 

Aliens  tried  in  England  are  entitled  to  demand  that  one-half  of  the  jury  be  aliens 
{de  mediatate  lingum),  if  so  many  can  be  found  in  the  place,  and  if  not  as  many  as 
may  be  found,  and  these  do  not  require  to  possess  the  qualification  of  ordinary  jurors, 
6  Geo.  IV.  c.  50,  s.  47.  This  privilege  aoes  not  appear  to  be  recognized  in  the 
practice  of  Scotland. 
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Jury  trial  in  civil  cases  was  introduced  into  Scotland,  by  the  institution  of  a  sepa- 
rate or  jury  court,  by  the  Act  55  Geo.  III.  c.  42  (1815)  ;  extended  by  the  Acts  59 
Geo.  HI.  c.  35,  and  6  Geo.  IV.  c.  120;  combined  with  the  Court  of  Session,  I  Will. 
IV.  c.  69 ;  amended  by  7  Will.  IV.  and  1  Vict.  c.  14  (1837) ;  and  ^eatly  improved 
by  the  Act  13  and  14  Vict.  c.  36  (1850.)  Certain  enumerated  actions  are  impera- 
tively fixed  for  this  mode  of  trial — a  provision  which  has  occasioned  considerable 
dispute  and  regret.  See  10th  March  1837,  Kerr.  In  all  cases  in  local  courts,  whertf 
the  claim  is  above  L.40,  after  an  interlocutor  has  been  pronounced  allowing  a  proof 
by  witnesses,  an  advocation  by  either  party  is  competent  without  caution,  to  the 
effect  of  having  a  jury  trial — a  provision  which  has  led  to  abuse,  but  happily  has  not 
been  much  resorted  to ;  6  Geo.  IV.  c.  120,  s.  40.  This  right  of  advocation  has  not 
been  abolished  by  the  Act  16  and  17  Vict.  c.  80.  Where  the  facts  are  specially 
found  by  the  court,  there  can  be  no  appeal  against  such  finding  to  the  Uou«s  of 
Ijords. 

*  The  number  of  jurors  given  out  in  ordinary  civil  cases  is  not  less  than  thirty-six, 
nor  more  than  fifty.  For  a  specicU  jury,  thirty-six  is  the  number  required.  The 
parties  alternately  strike  out  names  until  the  list  is  reduced  to  twenty,  who  are 
cited  to  attend,  and  from  whom  twelve  are  balloted  for  the  trial.  If  the  necessary 
number  do  nut  attend,  any  person  in  court,  who  is  entered  in  some  other  jury  list 
for  the  place,  may  be  taken,  and  are  called  talesmen.  The  chancellor  or  foreman 
is  chosen  by  the  jury,  and  in  case  of  an  ec^uality  in  his  election,  the  first  called  has 
a  double  vote.  Where  a  previous  inspection  of  disputed  subjects  is  necessary,  six 
of  the  jury  are  named  by  the  court  for  the  purpose.  Each  juror  who  is  drawn  to 
serve  is  entitled  to  receive  a  sum  fixed  by  the  judge,  not  exceeding  20s.,  payable  by 
the  party  against  whom  the  verdict  is  found,  or  mutually  by  the  parties  in  cases  of 
special  verdicts ;  and  for  a  second  day's  attendance  the  sum  may  be  extended  to 
408.  No  allowance  is  provided  for  jurymen  in  criminal  cases — a  severe  tax  on 
qualified  persons  attending  lengthy  assizes  at  a  distance  from  their  residences. 

Quakers,  Moravians,  and  Separatists,  may  be  admitted  as  jurors,  on  taking  the 
statutory  affirmation.  See  8  Geo.  I.  c.  6 ;  6  Geo.  III.  c.  58  ;  9  Geo.  IV.  c.  32 ; 
3  and  4  WiU.  IV.  c.  49 ;  3  and  4  Will.  IV.  c.  82  ;  5  and  6  Will.  IV.  c.  62 ;  1  Vict, 
c.  5  ;  1  and  2  Vict  c.  77.  A  Quaker  juryman  was  thus  admitted  in  the  case,  3d 
Oct.  1836,  M*Lean,  1  Swinton,  278. 

There  is  a  distinction  between  the  oaths  of  jurymen  in  England  and  Scotland. 
In  the  former  the  words  are,  "  You  shall  well  and  truly  try,  and  true  deliverance 
make  between  our  Sovereign  Lady  the  Queen  and  the  prisoner  at  the  bar,  whom 
you  shall  have  in  charge,  and  a  true  verdict  give  according  to  the  evidence.  So 
help  you  God."  In  Scotland  the  form  appears  a  relic  of  the  oath  to  compurgators, 
and  the  jurors  are  sworn  rather  to  give  evidence  than  to  pronounce  upon  its  effect : 
**  You  shall  the  truth  say,  and  no  truth  conceal,  so  far  as  you  shall  pass  in  this 
inquest,  as  you  shall  answer  to  God." 

Each  party  may  peremptorily,  and  without  reason  assigned,  challenge  ^t^tf  jurors 
in  criminal,  and  four  in  civil  trials,  but  in  either  case  onlj  two  in  the  special  list. 
The  challenge  must  be  made  immediately  on  the  names  being  drawn  from  the  urns. 
Challenges  on  cause  shown  are  unlimited,  but  must  be  instantly  proved  by  the 
oaths  of  the  objected  jurors.  A  trial  was  put  off,  where,  after  the  challenges,  there 
did  not  remain  a  sufficient  number  of  special  jurors,  7th  Sept.  1842,  Simpson; 
1  Broun,  383. 

The  Act  1587,  c.  92,  provides  for  the  retiring  of  jury  to  deliberate.  A  written 
verdict  is  now  competent  only  in  case  of  the  court  being  adjourned  to  receive  the 
verdict.  Where  a  juryman  became  ill,  so  as  to  be  unable  to  proceed,  the  jury  was 
in  use  to  be  discharged,  and  the  diet  continued  for  a  new  trial ;  1827,  Elder ;  Syme, 
71.  But  in  the  case,  24th  July  1848,  M*Namara,  Arkley,  525,  one  of  the  jurymen 
having  become  unwell,  was  discharged,  and  another  called  in  his  place  ;  the  wit- 
nesses were  re-called,  re-sworn,  and  the  notes  of  their  evidence  read  over,  and  as- 
sented to  as  accurate  by  each  witness  who  had  been  previously  examined.  This  is 
conform  to  English  practice ;  Reg.  v*  Beere,  2  M.  and  R.  472.  Sometimes  an 
additional  juror  has  been  sworn  to  remain  in  court  to  supply  any  vacancy  which 
may  accidentally  occur  in  the  course  of  the  trial.  Where  the  junr  is  impannelled, 
they  may,  of  consent,  and  on  being  re-sworn,  proceed  with  several  successive  trials 
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without  a  new  ballot.  There  cannot  be  a  ballot  for  a  portion  of  a  jurj,  Imt  the 
whole  of  the  preceding  iury  must  be  taken,  or  a  new  one  whollr  balloted ;  13th 
May  1829,  Stewart ;  Bell's  Suppl.  237.  A  reference  may  be  made  in  tbe  record 
to  the  jury,  as  in  the  previous  list;  Act  of  Adjournal  9th  Sept.  181^.  The  forms 
of  procedure  in  criminal  trials  are  simplified  by  11  and  12  Vict.  c.  79. 

in  ancient  practice  the  verdict,  if  the  jury  found  the  accused  guilty  wBsJyUt^  culpable^ 
convict.  If  not  guilty  they  found  him  cleiuet,  cicqtUt  or  itmoeent.  Sulraeqaently 
clean  and  ffuilty  expressed  the  opposite  verdicts,  and  more  recently  guilty  and  nci 
guilty  and  the  mid  course  of  not  proven,  a  form  not  recognised  in  England,  which 
at  once  gives  a  door  of  escape  to  a  timid  and  vacillating  jury,  and  leaves  a  stain  on 
the  character  of  the  accused. 

In  civil  cases,  where  the  jury  did  not  agree  in  their  verdict  after  twelve  hours, 
they,  might  be  discharged,  unless  they  asked  further  time — a  provision  not  existiog 
in  England,  and  now,  after  six  hours,  the  agreement  of  nine  in  the  verdict  is  su£ 
fident,  17  and  18  Vict.  c.  69  (1864.)  * 

Whether  a  criminal  offence  ought  to  be  tried  summarily,  or  with  a  jury,  depends 
on  the  nature  of  the  offence,  and  not  on  the  punishment  sought  to  be  inflicted ;  19th 
March  1783,  Brown ;  Mor.  7302.  **  It  is  contrary  to  the  principles  of  the  consti- 
tution, that  a  grave  delict,  which,  if  tried  before  ttie  Justiciary,  might  involve  most 
severe  consequences,  should  be  tried  by  a  sheriff  without  a  jury."  Per  Lord  Justiee- 
Clerk  (Boyle),  22d  March  1826,  Sharp  ;  Shaw,  No.  147.  But  see  a  case  sustain- 
ing the  sentence  of  a  biu^h  magistrate  imposing  six  months'  imprisonment  for 
simple  theft,  without  the  intervention  of  a  jury;  8th  Dec.  1861,  Watt  (1  Stuart, 
126.)  The  remark  of  Lord  Kilkerran  is  still  appropriate,  ^  There  is  no  point  less 
fixed  than  this,  when  a  trial  was  to  be  by  a  jury  and  when  not."  It  is  equally  in- 
competent to  try  with  a  jury  an  offence  for  which  a  summary  prosecution  is  pro- 
vided by  statute ;  26th  April  1860,  Bell ;  1  John  Shaw,  348 ;  Sheriff  Steel  on  Juriet 
(1833.)     See  Game. 

JUS  IN  HE— JUS  AD  REM.  The  former  is  a  real,  the  latter  a  perwonal 
right.  Tbe  former  gives  the  party  a  right  of  ownership  against  any  one,  the  latter 
only  the  right  of  a  creditor  to  enforce  delivery  ae^nst  the  party  bound  to  deliver. 
In  Scotland  the  bare  contract  of  .sale  only  gives  the  latter,  and  an  action  against  the 
seller  to  deliver ;  but  delivery  being  made,  he  can  claim  against  any  one  holding 
his  property.  In  England  the  trai^erence  is  complete  by  the  sale,  but  by  certain 
equitable  modifications  in  practice,  tbe  rule  comes  nearly  to  be  the  same  as  with 
us  ;  Stair,  B.  1,  T.  1,  S.  22 ;  Ersk.  B.  3,  T.  1,  S.  2 ;  Bell's  Prin,  3  ;  Brown  On  Sale. 

JUS  CREDITI — the  right  vested  in  a  creditor,  though  instant  payment  or  per- 
formance may  not  be  exigible.  An  estate  placed  in  trust,  though  it  be  vested  in 
trustees,  gives  tbe  beneficiaries  the  jus  crediti  therein.  A  father  being  bound  by 
antenuptial  contract  to  pay  his  children  a  provision  at  a  period  which  may  occur 
before  his  death,  the  children  have  Ajus  crediti,  entitling  them  to  rank  on  his  estate, 
should  he  become  bankrupt ;  Ersk.  B.  3,  T.  8,  S.  40 ;  Bell's  Prin.  1948 ;  1  Fraser, 
764. 

JUS  DELIBERANDL  The  right  of  the  heir  for  one  year  (annus  deliberandi^ 
to  consider  whether  he  will  take  up  the  succession  of  his  ancestor.  See  Charge — 
Heir. 

JUS  DE  VOLUTUM.  The  civil  right  of  the  presbytery  to  present  to  a  vacant 
charge,  where  tbe  patron  for  six  months,  after  the  declaration  of  vacancy,  has 
delayed  exercising  his  right;  1567,  c.  7  ;  1692,  c.  116;  1712,  c.  12  ;  Conndl  On 
Parishes,  494. 

JUS  MARITI — the  administration  of  the  moveable  goods  in  communion  vested 
in  tbe  husband,  by  which  he  may  absolutely  dispose  thereof,  and  under  which  his 
creditors  can  attach  them  for  his  proper  debts.  The  principal  sums  in  personal 
bonds,  bearing  interest,  are  exempted  from  the  Act  1661,  c.  32,  and  thererore  con- 
tinue heritable  in  their  nature.  The  right  is  equivalent  to  a  legal  assignation  by 
tbe  act  of  marriage,  whereby  the  wife  is  held  to  assign  to  her  husband  her  whole 
moveables,  paraphernal  gooas  alone  excepted.  Tbe  right  may  be  rejiounced  over  a 
special  subject  by  an  antenuptial  contract,  or  excluded  by  a  stranger  giving  the  wife 
a  particular  provision  or  subject;  F^rsk.  B.  1,  T.  6,  S.  13;  Bell's  Prin.  1641  ; 
1  Fraser,  344. 
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JUS  PREVENTIONIS,  the  preferable  right  of  jurisdiction  acquired  by  one  court 
over  other  co-ordinate  courts,  bj  having  exercised  the  first  act  of  jiuisdiction ;  Ersk. 
B.  1,  T.  2,  S.  9. 

JUS  QU-<ESITUM  TERTIO,  where,  in  a  contract  between  parties,  an  obliga- 
tion is  created  in  favour  of  third  parlies,  and  which  cannot  be  recalled  if  the  deed  be 
delivered ;  Steir,  B.  1,  T.  10,  S.  6. 

JUS  RETilGTJS — the  share  of  the  widow  in  the  goods  in  communion.  If  the 
husband  has  left  phildren  by  that  or  a  former  marriage,  her  share  is  one-third,  and 
if  no  children  one-half.  The  husband  cannot  dimimsh  the  amount  by  any  testa- 
mentary deed.  The  right  is  not  held  one  of  succession,  and  hence  confirmation  is 
not  necessary;  Ersk.  B.  3,  T.  9,  S.  16  ;  Bell's  Frin.  1691 ;  1  Eraser,  339. 

JUS  REPRESENTATIONIS  has  place  in  heritable,  but  not  in  moveable  suc- 
cession, whereby  the  child  represents  or  takes  the  place  of  the  parent,  so  as  to 
exclude  uncles  and  aunts,  though  nearer  to  the  common  ancestor;  Ersk.  B.  3, 
T.  8,8.  11. 

JUS  TERTII — where  a  party  is  excluded  from  maintaining  a  plea  which  would 
be  good  in  another,  but  which  he  has  neither  title  nor  interest  to  set  up.  A  clause 
is  usuallv  inserted  in  leases  prohibiting  assignations  and  subtenants.  This  can  onW 
be  pled  by  the  landlord,  and  it  is  jw  tertii  to  others  to  plead  the  prohibition ;  8tn 
Dec.  1801,  Hay. 

JUSTICE  OF  PEACE.— The  office  of  justice  of  the  peace  is  one  of  antiquity, 
and  of  much  responsibility.  Lord  Coke  (4  Inst.  170)  says — "  The  whole  Chnstiui 
world  hath  not  the  like  offices  as  justices  of  the  peace — if  duly  executed."  Dr  Boyd 
(page  dd),  in  similar  terms,  observes — **That  when  exercised  oy  a  wise  and  enlight- 
ened judge,  acquainted  at  the  same  time  with  the  extent  and  limits  of  his  jurisdiction, 
the  office  may  be  pronounced  one  of  the  most  beneficial  institutions  which  lawgivers 
have  invented  for  mankind."  In  like  manner,  Mr  Hutchison  observes — **  This  magis- 
tracy may  either  be  productive  of  much  good  or  of  much  evil  to  the  community,  just  as 
those  who  exercise  it  possess,  or  not,  the  qualifications  necessary  for  the  able,  active, 
and  independent  discharge  of  its  various  duties,  and  particularly  for  the  safe,  prudent^ 
and  upright  emplovment  of  that  discretionary  power  which  in  so  many  instances  is 
entrusted  to  them.  Dalton  remarks  **  that  they  are  called  Justices  to  remind  them 
to  do  justice,  which  is  to  yield  to  every  man  his  own,  according  to  the  laws,  customs, 
and  statutes  of  this  realm,  without  respect  to  persons."  The  Scotch  Act  1609,  c.  7) 
describes  justices  to  be  ^'goodlie,  wyse,  and  vertuous  gentlemen  of  good  quality, 
moyen  (means),  and  report,  making  residence  within  their  respective  shyres." 

The  first  treatise  on  the  office,  published  in  England,  was  by  Lambard,  in  the 
reign  of  Elizabeth.  Dalton  was  the  next  author  on  the  subject,  followed  by  Dr 
Bum  in  1754,  whose  work  has  passed  through  twenty-nine  editions,  the  last  of  wnich, 
in  six  volumes,  by  Chitty  (1844)^  is  the  standard  work  in  England ;  and  a  supple- 
ment by  Edward  Wise,  was  published  in  1852.  Mr  Forbes  published  his  work  on  the 
office  ^in  Scotland  in  the  beginning  of  the  last  century ;  Dr  Bojrd^s  volume  on  the 
same  subject  was  published  in  1787 ;  Mr  Hutchison*s  treatise,  m  four  volumes,  in 
1806;  Mr  Tail's  (Sheriff-Substitute,  Edinburgh^  in  1828;  and,  lastlj;,  Mr  Blair's 
(son  of  Lord- President  Blair,  and  afterwards  Cnief  Justice  of  the  Ionian  Islands), 
in  the  year  1834. 

There  was  an  officer  amongst  the  Romans  known  by  the  name  of  Irenarcha, 
whose  duty  it  was  to  preserve  the  public  peace.  In  England,  coroners,  sheriffi,  and 
conservators  of  the  peace  may  be  traced  back  to  the  verge  of  history ;  but  the  first 
regular  appointment  of  justices  of  the  peace  by  commission  was  in  1327  (1  Ed.  UI. 
c.  16),  in  the  reign  of  Edward  the  Third.  Before  this  reign  the  conservators  of  the 
peace  were  chiefly  elected  hj  the  freeholders.  The  first  mention  of  this  office  hi  the 
Statute  Book  of^^ Scotland  is  in  the  Act  1587,  c.  82,  passed  during  the  reign  of 
James  VI.  **  Of  the  form  how  justice  aires  sail  be  halden  twise  zeirly,  in  the 
monethes  of  April  and  October."    The  following  passage  occurs  in  this  act : — 

**  It  is  statute  and  ordained,  that  Our  Soveraine  Lord,  with  advise  of  his  chan- 
cellar,  thesaurer,  justice- clerk,  sail  nominate  and  give  commission  to  honourable 
and  worthie  persons,  being  knawen  of  honest  fame,  and  esteemed  na  mainteiners  of 
evill,  or  oppression ;  And  in  degree,  earles,  lordes,  barronnes,  knights ;  and  special 
Gentle-men  landed,  experimented  in  the  lovable  laws  and  customes  of  the  realme, 
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actuall  in-dwellers  in  the  same  schires,  to  the  numbor  hereafter  limited,  according  to 
the  bouiides  and  quantity  of  every  Bchire  :  That  is  to  say,  within  the  countries  and 
schireffedonie  of  Orknay  and  Zetland,  xiv. :  Within  /nnernes  and  Cromarty,  twenty 
ane :  Name,  seven  :  Ehjin  and  Forres,  seven :  Bainf,  seven :  Aberdenef  twenty  ane : 
Kincardin,  seven :  For/are,  fourtene :  Fife,  fourtene  :  Kinrosse,  seven :  Clack" 
tnannan,  seven  :  Perth,  twenty  ane :  Stritnlinff,  seven :  Dumbartaney  seyen :  Ztn- 
litlicow,  seven :  Edinburgh  principall,  seven  :  Constabulary  'oi  HaddtngUmn^  seven : 
Berwike,  vij :  liorburgh,  fourtene :  Selkirk,  seven :  P^lis,  seven :  ianark^  four- 
tene:  Renfrew,  seven:  Argyle,  seven:  Bute,  seven:  Air,  twenty  ane:  WigUmn^ 
seven :  J)umfrei»,  twenty  nne.  (^uilks  sail  be  the  King^s  commissioners  and  jus- 
tices, in  the  furtherance  of  justice,  peace  and  quietnesse :  Togidder  with  four  of  the 
councell  of  every  bur^h,  within  tlie  selfe  :  (^uhilks  sail  be  constant  and  continual 
up-takers  of  ditlay,"  etc. 

The  office  in  Scotland  was  farther  regulated  by  the  Acts  1609,  c.  7 ;  161 7f  c.  8  ; 
1633,  c.  2G.  Then  followed  the  instructions  issued  during  the  Protectorate  of  Crom- 
well in  1655,  and  which  were  embodied  in  the  Act  1661,  c.  38,  of  the  first  Parlia- 
ment of  Charles  II.  As  this  statute  is  the  principal  one  regulating  the  office  of 
justice  in  Scotland,  the  following  leading  clauses  therefrom  are  here  given  : — 

Commission  and  Instructions  to  the  Justices  of  Peace  and  Constables, 
Our  Soveraigu  Lord,  taking  to  bis  royal  consideration  how  much  the 
appointing  of  justices  of' peace  and  constjibles  within  all  the  shires  of  this 
kingdom,  under  the  reign  of  liis  Majesties  royal  predecessors,  did  contribut 
to  the  peace,  (juiet  and  good  government  thereof,  and  to  the  speedy  and  im- 
partial execution  of  law  and  justice  to  all  persons  subjected  to  their  juris- 
diction and  power.  Therefore,  and  for  the  furtlierance  of  these  ends  in  the 
future,  his  Majesty,  with  advice  and  consent  of  his  estates  of  Parliament^ 
doth  hereby  statute  and  ordain,  that  in  all  time  coming,  there  shall  be  jus- 
tices of  his  Majestie's  peace  appointed  within  each  several  shire  of  this  king- 
dom, to  be  nominat,  from  time  to  time,  by  his  M^^jestie  and  his  royal 
successors :  which  justices  of  peace  are  hereby  impowered  to  administmt 
justice,  and  put  his  Majestie's  laws  in  execution,  according  to  the  particular 
instructions  after-mentioned,  viz. : — 

Oath. — ^The  justices  of  peace,  at  their  first  sitting,  shall  take  the  oath  of 
allegiance,  and  oath  defideli  ailmimstratione ;  which  at  first  shall  bo  admini- 
strat  to  them  by  the  sherifT  or  his  depute  of  ilk  respective  shire,  or  in  their 
absence,  by  the  president  and  convener  for  the  time. 

Followeth  the  Oath  of  Allegiance. 
{Now  sfipei'seded  by  another  fomu     See  Allegiance.) 
Then  followeth  the  Oath  Dejideli  administratione. 
(Now  superseded  by  a  form  attached  to  the  Commission.     See  infra^  556.) 
Quarter  Sessions. — The  justices  of  peace,  in  each  respective  shire,  shall 
meet  and  conveen  together,  four  times  in  the  year  :  viz.,  on  the  first  Tuesday 
of  May,  the  first  Tuesday  of  August,  the  last  Tuesday  of  October,  and  the  first 
Tuesday  o^  March,     In  which  sessions,  they  shall  administrat  justice  to  the 
people  in  things  that  are  w^ithin  their  jurisdiction  :  and  punish  the  guilty, 
for  faults  and  crimes  done  and  committed  in  the  preceding  quarter  :  and  by 
mutual  and  conjunct  advice,  make  and  rectifie  ordinances  for  the  fees  of  ser- 
vants, sliearers  in  harvest,  and  other  labouring  men,  appoint  prices  for  all 
handy-crafts,  elect  or  continue  constables  or  other  ofiiicers,  and  dispose  of 
the  fines  and  mulcts  for  payment  of  the  constables,  clerks,  and  other  ofiScers 
fees,  and  imploy  the  remanent  on  such  necessary  and  pious  uses,  as  they 
shall  find  most  expedient;  and  shall  have  power  to  continue  the  saids  ses- 
sions, or  to  adjourn  the  same  to  such  days  and  places  as  shall  be  most  con- 
venient. 
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Cautmi  to  keep  the  Peace. — Any  one  justice  shall  have  power  upon  com- 
plaint of  any  person,  being  threatened  and  fearing  to  be  wronged,  to  bind 
the  party  complained  upon,  under  such  a  pecunial  sum  to  keep  the  peace,  as 
he  shall  think  fitting ;  as  also  to  commit  him  until  surety  be  found  by  him, 
the  said  complainer  always  giving  his  oath  before  the  justice,  that  he  hath 
just  cause  to  dread  him  harm.  And  albeit  no  person  complain,  yet  if  the 
justice  be  credibly  informed  of  appearance  of  trouble  betwixt  any  parties,  he 
shall  bind  them  to  the  peace  in  manner  foresaid,  except  the  parties  declare 
upon  their  consciences,  that  neither  of  them  bear  any  grudge  to  other.  And 
all  such  bonds  shall  be  kept  and  recorded  by  him,  and  he  shall  make  delivery 
of  the  same  to  the  clerk  of  the  peace  at  the  next  sessions,  to  be  kept  and 
registrat  by  him.     See  Lawburrowa, 

Contumacy, — K  any  person  being  charged  to  make  his  appearance  before  a 
justice  of  peace,  shall  refuse  or  delay  without  cause,  if  the  party  be  a  landed 
gentleman,  whose  rents  exceed  ten  chalders  of  victual,  or  one  thousand 
merks  of  silver,  then  the  justice  (whose  command  is  contemned)  shall  inform 
the  same  to  some  of  his  Majestie's  Privy  Council,  to  the  effect,  the  party  of 
the  quality  foresaid  may  be  called  and  fined  for  his  disobedience ;  and  if  the 
disobeyer  be  of  a  meaner  degree,  the  justice  of  peace  shall  hereby  have 
power  to  command  the  next  constable,  or  in  absence  of  a  constable,  his  own 
servant,  or  any  other  person  having  a  warrand  in  writ  subscribed  by  the 
said  justice  of  peace,  with  assistance  of  the  countrey,  to  bring  any  such 
party  before  him. 

Power  to  punish  of  new, — If  either  the  sheriff  or  baily  shall  condemn  any 
person  in  blood- wyt :  or  otherwayes  convict  him  in  any  pain  proper  for  him 
to  impose,  the  justice  shall  have  no  power  of  new  to  fine  that  offender  for 
tliat  offence ;  but  if  they  shall  find  him  not  condignly  punished,  in  regard  of 
tlie  offence  committed  by  him,  they  shall  then  inform  his  Majestie's  council 
thereof,  that  they  may  take  order  therewith ;  and  if  there  be  no  satisfaction 
made  by  the  sheriff  or  baily  to  the  party  offended,  the  justices  may  modifie 
a  reasonable  satisfaction  to  the  party  offended,  he  pursuing  therefore  before 
them  :  And  if  they  find  the  satisfaction  decerned  by  the  sheriff  or  baily,  in 
favours  of  the  said  party  offended,  not  condign  nor  answerable  to  the  offence 
and  wrong  sustained,  then  they  shall  also  inform  his  Majestie's  council 
thereof,  that  they  may  take  order  therewith  as  appertaineth. — If  either  sheriff 
or  baily  or  their  deputes,  by  collusion  with  the  delinquent,  shall  suffer  any 
person  guilty,  to  be  quitted  or  cleared  by  an  assize,  the  party  once  cleared, 
is  not  to  bo  brought  further  in  question  before  the  justices,  but  upon  their 
information,  the  judges  are  to  be  called,  censured  and  severely  punished  by 
his  Majestie's  council. 

Riots  and  Breach  of  Peace. — The  said  justices  shall  hereby  have  power  to 
proceed  upon  all  persons  committing  riots,  and  breaking  the  King's  peace 
under  the  degree  of  noblemen,  prelates,  counsellors  and  senators  of  the  Col- 
ledge  of  Justice,  and  to  punish  and  fine  according  to  the  quality  of  the 
crime,  and  the  estate  of  the  offender.  And  if  any  of  the  saids  persons,  being 
charged  to  compear  before  the  saids  justices,  shall  disobey,  the  summons 
being  indorsed,  the  lawful  citation  verified,  and  fact  proven,  the  justices 
shall  punish  and  fine  the  not  compearing,  according  to  the  quality  of  the 
crime  and  estate  of  the  offender.  And  for  the  more  clear  determination  of 
the  order  which  shall  be  kept  by  the  saids  commissioners,  in  the  deducing 
of  any  such  process ;  our  Soveraign  Lord,  with  advice  of  his  estates,  de- 
clareth,  That  it  shall  be  lawfull  to  the  saids  justices,  whensoever  they  have 
any  occa«^ion  to  mo\  c  any  action  against  parties,  for  committing  any  like 
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fact  or  riot,  to  refer  the  first  summons  to  the  parties'  oaths  of  verity,  failzing 
of  other  lawfull  probation;  who  being  personally  summoned  by  tbe  first 
citation,  shall  be  holden  as  confest,  and  decreet  to  be  pronounced  against 
him,  conform  to  the  libell  and  summons.     And  if  he  be  not  personally  sum- 
moned by  the  first  citation,  the  saids  commissioners  shall  be  holden  to  cause 
summond  him  of  new  again,  by  a  second  summons  at  his  dwelling-place ; 
which  two  citations  shall  be  as  sufficient  to  infer  decreet  and  sentence  upon 
the  libell  against  him,  as  if  he  were  apprehended  personally.     And  wluch 
sentence  given  afler  the  manner  and  form  of  probation  above-written,  bis 
Majesty,  with  advice  foresaid,  authorizes  and  sustains  as  good  and  lawfull 
in  themselves.     And  as  concerning  these  persons  of  higher  degree,  the  saids 
commissioners  shall  use  all  their  power  for  preventing  and  staying  of  the 
riots,  commanding  the  attempters  in  his  Majestie's  name  to  cease,  and  to 
find  caution  for  keeping  of  the  peace,  and  for  their  compearance  before  his 
Majestie's  council,  and  if  any  person  being  charged  to  find  caution,  and 
refuse  it,  or  delay  to  do  the  same,  and  in  the  mean  time  contraveeneth  the 
.  said  charge,  by  committing  of  some  deed  betwixt  the  time  of  the  charge  and 
finding  of  the  caution,  nevertheless  he  shall  be  answerable  for  the  pain,  fix)m 
the  date  of  the  charge,  likeas  if  caution  had  been  then  found.     See  Breach 
of  Vie  Peace, 

Vagabojids, — ^The  saids  commissioners  shall  put  his  Majestie's  Acts  of 
Parliament  to  due  and  full  execution  against  wilfull  beggars  and  vagabonnds, 
solitary  and  idle  men  and  women  without  calling  or  trade,  lurking  in  ale- 
houses, tyed  to  no  certain  services,  repute  and  holden  as  vagabonds ;  and 
against  those  persons  who  are  commonly  called  jEgyptian$^  and  they  shall 
punish  and  fine  their  ressetters  and  setters  of  houses  to  them  accordingly,  by 
such  competent  pains  as  is  proper  for  them  to  enjoyn. 

{Then  follows  a  clause  as  to  repairing  of  Highways,) 

Execution  of  Acts  of  Parliament, — ^The  saids  justices  shall  put  his  Majestie's 
Acts  of  Parliament  to  execution,  against  cutters  and  destroyers  of  planting, 
green- wood,  orchards,  gardens,  haynings,  breakers  of  dove-houses  and  cun- 
ninghares,  stealers  of  bees  and  bee-hyves,  users  of  unlawfull  games  with 
setting  dogges,  slayers  of  red  and  black  fishes  and  smolts  in  forbidden'  time, 
foulers  fouHng  in  other  men's  lands,  makers  of  muirburn  and  mossebum, 
setters  of  crooes  and  nets  in  watters  and  dames,  having  and  keeping  of 
crooes  and  yairs  in  forbidden  time,  and  shall  proceed  against  them  accord- 
ingly. And  for  their  better  warrand  to  proceed  in  the  premisses,  it  is  his 
Highness'  pleasure,  that  commissions  be  granted  to  the  saids  justices  of 
peace,  to  try  and  punish  the  violators  of  the  saids  acts ;  in  the  tryal  whereof 
they  shall  proceed  by  witnesses,  or  by  oath  of  party ;  and  the  punishment 
to  be  infiicted  by  them  shall  be  a  pecunial  sum,  answerable  to  the  circum- 
stance of  the  offence,  and  quality  of  the  offenders ;  with  special  provision, 
that  their  censures  and  punishments  shall  extend  against  none,  but  those 
against  whom  by  privilege  of  their  instructions  they  may  lawfully  proceed. 
And  also  with  provision,  that  the  saids  commissions  be  not  extended  to  any 
persons,  who  shall  be  arrested  and  conveencd  for  the  saids  crimes,  before 
any  other  ordinary  judge.  It  is  also  provided,  that  the  ordinance  and 
power  contained  in  this  article,  shall  no  wayes  be  prejudicial  to  any  other 
commissions,  or  rights  whatsoever  granted  to  other  parties,  whereby  they 
have  power  to  proceed  and  censure  the  crimes  and  offences  above-written. 

ForestaUers, — Item,  They  shall  inform  the  Kings  Majestie's  council,  and 
his  Highness  Treasurer,  or  Advocat,  at  the  least  once  every  year,  of  fore- 
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stalJci's  and  regraters  of  mercats,  that  order  may  be  taken  with  them  conform 
to  the  Acts  of  Parliament 

Innkeepers, — It  shall  not  be  leasome  to  any  hostlar,  to  resset  any  master- 
less  men  and  rebels  at  the  horn,  any  vagabonds,  or  other  persons  guilty  of 
known  crimes,  or  using  stouth  and  reif,  uqder  the  pains  underwritten  :  To 
wit,  fourty  shillings  to  be  incurred  by  them  for  the  first  fault,  four  pounds  for 
the  second,  and  ten  merks  for  the  third  ;  together  with  the  losing  the  liberty 
of  brewing  :  the  incurrers  of  the  which  pains  shall  be  punished  according  to 
the  order  foresaid,  by  the  barrons  and  masters  of  the  ground  whereupon  the 
hoastlar  dwelleth,  within  the  space  of  fifteen  dayes  after  the  committing  of 
the  fact ;  and  if  the  saids  barrons  and  heritors  neglect  to  do  the  same  wifiiin 
the  said  space,  it  shall  be  lawfull  to  the  saids  justices  to  pursue  and  fine  the 
delinquentes  in  their  courts,  according  to  the  pains  foresaid,  and  to  uplift  the 
same  from  them ;  without  prejudice  alwayes  of  whatsoever  acts,  made  against 
the  said  hoastlars  in  barren  court  books,  under  whom  they  dwell,  bearing 
any  higher  pain  then  as  is  set  down  in  this  above-written  act,  and  also 
without  prejudice  of  all  action,  criminal  or  civil,  competent  of  the  law, 
against  the  saids  hoastlars,  in  case  they  be  under  the  danger  thereof,  which 
shall  not  be  taken  away  by  any  punishment,  set  down,  and  to  be  inflicted, 
conform  to  this  act. 

Maltsters — Item.  They  shall  inform  the  king's  Treasurer  and  Advocat,  or 
breakers  and  contraveeners  of  the  Acts  of  Parliament,  made  against  malt- 
makers,  that  the  transgressors  and  contraveeners  thereof  may  be  punish^, 
conform  to  the  tenor  of  the  said  acts. 

Plague, — ^They  shall  set  down  order  in  the  countrey,  for  governance  in 
time  of  plague,  and  shall  punish  severely  the  disobeyers  of  the  order  ap- 
pointed by  them  according  to  the  quality  of  the  delinquent. 

Wages  of  Labourers. — ^They  shall  appoint  at  the  quarter-sessions  to  be 
kept  in  August  and  February^  the  ordinary  hire  and  wages  of  labourers^ 
workmen  and  servants,  and  who  shall  refuse  to  serve  upon  the  price  set 
down  by  them,  shall  be  imprisoned,  and  further  punished  at  their  discretion : 
and  to  the  efiect  servants  may  be  the  more  willing  to  obey  the  ordinances  to 
be  made  by  the  saids  justices,  for  the  saids  fees,  the  saids  justices  shall  have 
power  to  decern,  and  compel  the  master  to  make  payment  of  the  fees,  ap- 
pointed by  their  ordinance,  in  case  the  servants  please  rather  to  pursue  for 
the  same  before  them  than  any  other  judge.  {This  clause  is  repealed  by  58 
Geo.  III.  c,  40.  Then  follows  a  clause  as  to  prisofis,  and  a  clause  as  to  the 
aliment  of  poor  prisoners^  now  superseded  by  the  Prison  A  cts.     See  Prisons.) 

Prisons. — All  magistrats  of  burghs,  and  keepers  of  any  gaols  or  prisons, 
shall  receive  into  their  prisons,  all  such  persons  as  either  shall  be  brought 
by  constables,  or  sent  unto  them  by  warrands  under  the  hand  of  any  one 
justice  of  peace,  the  saids  justices  causing  satisfie  for  their  entertainment ; 
and  if  any  magistrats,  or  their  jaylors,  suffer  any  persons,  committed  by  the 
justices  to  their  prisons,  to  escape,  they  shall  be  condignly  punished  there- 
fore, at  the  discretion  of  his  Majestie's  council. 

•  Wages. — Item.  Our  Soveraign  Lord,  with  advice  foresaid,  ordains  the 
saids  commissioners  to  set  a  price  upon  crafls-men's  work,  and  upon  the 
ordinars  of  penny-bridals,  together  with  the  price  of  shearers'  fees,  and  to 
punish  the  contraveeners,  as  appertaineth.  {This  is  repealed  by  53  Geo.  Ill* 
c,  40.) 

Ale, — ^They  shall  cause  sufficient  single  and  double  ale  to  be  brewed  in 
every  shire,  and  shall  appoint  visitors  to  that  effect,  with  consent  of  the 
barren  and  over-lord  of  the  ground  :  they  shall  set  down  acts  against  note- 
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rious  and  common  drunkards,  and  impose  sums  upon  the  contraveeners, 
according  to  their  qualities  and  deserts. 

Quorum. — Our  Soveraign  Ix)rd,  with  advice  foresaid,  declareth,  that  three 
justices  of  peace  shall  be  a  full  number  and  session,  to  decide  in  matters 
occurring  betwixt  the  four  quarter-sessions. 

Rebels, — Also  declares,  that  no  letters  of  caption  ought  to  be  granted 
against  the  saids  justices,  for  apprehending  of  rebels,  except  thej  be  found 
subject  to  do  the  same,  by  possessing  of  such  other  offices,  and  places,  to  the 
which  the  obedience  and  putting  to  execution  of  any  such  charges  doth  be- 
long.  (Then  follows  a  clause  (is  to  Weights  and  Meaturesy  now  superseded  b^ 
Weights  and  Measures  Acts.) 

Church  Censures, — The  saids  justices  shall  be  holden  to  give  command  and 
direction  to  their  constables,  to  apprehend  any  such  person,  who  shall  be 
found  contemptuously  to  have  disobeyed  the  censures  of  the  church,  they 
being  lawfully  required  to  do  the  same. 

Quarter-Sessions. — The  saids  justices  of  peace,  as  well  to  burgh  as  land, 
shall  conveen  and  be  present  at  the  quarter-sessions  of  the  shire  where  the 
burgh  and  land  lyeth,  give  their  oath  to  the  bench  at  their  admission,  make 
their  record,  and  make  payment  of  the  fines  intrometted  with  by  them  as 
justices  of  peace  of  that  shire,  to  their  collector. 

Collector  of  Fines. — They  shiUl  appoint  a  sufficient  collector  for  dpli^ng 
the  fines  and  penalties,  which  they  have  power  to  impose  upon  an  offender, 
and  are  to  take  caution  of  him  for  making  due  accompt. 

Allowances. — ^They  shall  have  during  the  time  of  sessions,  for  every  day 
of  their  abode  (so  it  do  not  exceed  the  number  of  three  dayes  at  the  most 
at  one  time)  allowed  to  every  one  of  them,  fourty  shillings  Scots  money, 
daily  to  be  paid  and  uplifted  by  the  collector  of  the  fines ;  but  neither  earl, 
lord,  bishop,  privy-counsellor,  or  sessioner,  shall  have  any  allowance ;  and 
all  such  j  iisticcs  as  have  the  benefit  of  that  allowance,  and  shall  be  absent 
from  every  ordinary  quarter-sessions,  or  otherwise  when  he  is  required  law- 
fully by  the  Cuslos  RoUdorum  to  any  particular  meeting,  shall  incur  the 
penal  tie  of  fourty  pounds  Scots  money,  not  being  lawfully  excused,  and  the 
excuse  allowed  by  the  rest  of  the  justices  there  assembled. 

Recovery  of  Fines, — ^The  Lords  of  Session  shall  direct  general  and  summar 
charges  of  horning  and  poynding,  at  tlie  instance  of  the  collector  appointed 
in  every  countey  for  ingathering  all  fines  and  penalties  whatsoever  incurred, 
upon  a  simple  charge  of  fifteen  dayes ;  and  no  suspension  shall  be  granted 
thereof,  but  upon  consignation  of  the  sums  contained  in  the  sentences,  and 
by  finding  caution  for  payment  of  the  charges  at  the  modification  of  the  saids 
Lords. 

Report  to  Crowti. — ^The  saids  commissioners,  at  the  end  of  every  quarter- 
sessions,  shall  send  to  his  Majestie's  council,  a  catalogue  of  all  such  persons 
as  they  have  either  committed,  or  otherwayes  put  under  surety,  with  a 
short  abbreviate  of  the  cause  thereof;  to  the  efiect,  that  thereupon  the 
council,  as  they  shall  think  expedient,  may  return  to  them  against  their 
next  session,  or  to  the  Custos  Rotidorum  in  the  mean  time,  their  further 
directions. 

Execution  of  Acts  of  Parliament, — The  saids  justices  shall  put  in  execution, 
all  Acts  of  Parliament  made  for  punishing  all  persons  whatsoever,  who 
shall  curse  or  prophanely  swear,  or  shall  be  mockers  or  reproachers  of  piety, 
or  the  exercise  thereof;  and  shall  re(iuirc  and  levy  upon  every  offender,  the 
Heveral  penalties  following,  viz. : — Of  a  nobleman  twenty  pounds ;  each 
biUTon  twenty  merks ;  each  gentleman,  heritor  or  burgess,  ten  merks ;  each 
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yeoman  fourty  shillings  ;  each  servant  twenty  shillings,  Scots  money  ;  each 
nnnister  in  the  fifth  part  of  his  year's  stipend ;  without  prejudice  to  other 
proceedings  against  any  such  minister  for  the  same.     And  in  any  of  all  the 
cases  before  specified  in  this  instruction,  the  saids  justices  shall  put  in  exe- 
cution all  such  laws,  as  for  corporal  punishments,  as  have  any  provisions 
mentioned  in  them  for  such  cases ;  and  in  case  of  the  inabilities  of  the  parties 
delinquents  to  pay  the  sum  mentioned  in  this  instruction,  the  saids  justices 
shall  put  in  execution  such  laws,  as  for  corporall  punishments,  as  have  any 
provision  mentioned  in  them  for  such  cases ;  and  that  the  wives  delinquents 
shall  be  punished  according  to  the  quality  of  their  respective  husbands,  and 
that  th^ir  husbands  be  lyable  for  the  payment  of  their  wives  fines  respec- 
tively, in  manner  above  mentioned;  tcties  quoties  for  each  fault  :^  And  all 
others  whatsoever,  not  particularly  herein  nominat,  are  to  pay  in  proportion 
to  their  respective  qualities  and  degrees.     And  also,  the  saids  justices  are 
to  put  in  execution,  the  Acts  of  Parliament  made  for  the  punishing  of  all 
persons  that  shall  be  found  guilty  of  the  sin  of  fornication  ;  and  that  they 
levy  or  cause  to  be  levied,  the  several  pecunial  sums  therein  mentioned, 
viz.  For  each  nobleman,  for  the  first  fault  four  hundred  pounds ;    each 
barron  two  hundred  pounds ;  each  other  gentleman  and  burgess  one  hun- 
dred pounds ;    every  other  person   of  inferiour  quality  ten  pounds,  ScaU 
money ;  and  that  these  penalties  shall  be  doubled  totiea  quoties^  according  to 
the  relapses  and  degrees  of  the  offence,  and  quality  of  the  offenders.     And 
that  the  said  penalties  shall  be  levied,  not  only  off  the  man,  but  also  off 
the  woman,  according  to  her  quality,  and  the  degree  of  her  offence,  the  one 
without  prejudice  of  the  other.     All  and  sundry  which  penalties  so  to  be 
levied,  are  to  be  disposed  of  as  followeth :  To  wit,  one  half  to  pious  uses  in 
the  same  paroch  where  the  offenders  live,  or  the  offence  hath  been  com- 
mitted, and  the  other  half  to  be  divided  in  two  equal  parts,  one  partwhereiof 
to  be  given  to  the  informer  and  prosecutor,  and  out  of  the  other  half,  to 
sutisfie  the  constable  or  other  persons  who  shall  be  imployed  for  bringing 
the  person  accused  to  justice,  and  the  remainder  to  be  disposed  of  to  pious 
uses,  or  to  satisfie  the  constables  for  their  travel  and  service  in  other  parts 
of  their  office,  according  as  the  justices  shall  think  fit. 

Note. — Bt/  the  oath  of  office  taken  by  justices  all  fines  are  to  be  brought  into 
Exchequer,     See  Pines, 

Dnmkenness, — ^That  the  justices  shall  put  the  Acts  of  Parliament  in  exe- 
cution, for  the  punishing  of  all  persons  found  guilty  of  the  sin  of  drunken- 
ness or  excessive  drinking,  especially  under  the  names  of  healths,  or  haunt- 
ing taverns  or  alehouses  after  ten  of  the  clock  at  night,  or  at  any  time  of 
the  day,  except  in  time  of  travel,  or  for  ordinary  refreshments.  As  also 
against  the  keepers  of  the  taverns  or  alehouses,  that  shall  sell  the  drink 
unto  them :  Which  penalties  in  the  saids  several  acts  contained,  the  saids 
j  ustices  are  to  levy,  or  cause  to  be  levied,  upon  the  saids  delinquents ;  and 
the  saids  penalties  are  to  be  disposed  of  by  the  saids  justices,  in  like  manner 
as  aforesaid. 

Sabbath  Profanation. — ^The  saids  justices  shall  put  in  execution,  all  Acts 
of  Parliament,  made  against  such  persons  as  shall  profane  the  Lord's  day, 
and  require  or  levy  the  penalties  therein  contained :  Which  penalties  fore- 
saids the  saids  justices  are  to  dispose  of,  in  like  manner  as  aforesaid. 

Bail. — And  at  what  time  and  whensoever  one  shall  accuse  another  per-  , 
son  or  persons  to  be  guilty  of  treiison,  murder  or  other  fellony  blasphemy, 

'  Sec  article  Marriage. 
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incest,  or  any  other  hainous  crimes :  in  such  cases  the  said  justice  or  ju8- 
tices  shall  forthwith  cause  such  person  or  persons  to  be  apprehended,  and 
afler  inquiry  made  in  the  cause,  the  saids  justice  or  justices,  if  thejr  find 
cause,  shall  commit  the  offender  to  prison,  or  take  sufficient  bail,  if  the 
case  by  the  law  be  bailable :  and  shall  take  the  information  of  the  party 
accusing  upon  oath,  and  bind  him  to  prosecute,  and  shall  take  the  testi- 
mony or  deposition  of  the  witnesses  likewise  upon  oath,  and  bind  them  to 
give  an  evidence,  and  shall  also  take  the  examination  of  the  party  accused. 
All  which  recognizances,  informations,  depositions  and  examinations,  the 
said  justice  or  justices  shall  certifie  to  the  next  quarter-session,  assizes  or 
criminal  courts  respectively,  to  the  end  the  justice  may  proceed  against 
them  according  to  law. 

Note, — Mr  Forbes  states  that  this  clause  was  never  observed  by  justices ;  the 
8th  Anne,  c.  8,  contains  intimations  of  the  same  kind ;  but  tms  portion  of 
criminal  proceedure  has  devolved  on  sheriffs,  and  the  magistrates  of  some 
of  the  larger  burghs. 

Bail. — And  if  any  nobleman,  barren  or  baily,  or  any  in  th^  names, 
having  power,  shall  acclaim  the  right  of  jurisdiction  to  proceed  against  any 
delinquent  apprehended  by  a  constable  for  any  capital  crime :  then  and  in 
that  case,  any  of  the  justices  shall  receive  security  of  the  said  party,  who 
required  the  defender  to  be  delivered  to  him,  that  justice  shad!  be  duly 
ministred :  and  then  shall  cause  delivery  of  the  said  person  to  be  made  to 
him ;  and  the  said  justice  of  peace,  at  the  next  session,  shall  certifie  the 
whole  matter  to  the  bench  ;  to  the  effect  they  may  enquire  whether  justice 
hath  been  accordingly  ministred,  and  if  any  fault  be  found,  to  advertise 
his  Majestie's  council,  that  order  may  be  taken  therewith. 

{Then  follows  a  clause  as  to  the  management  of  the  poor,  now  superseded  by  mart 
recent  statutes.    See  Poor  Law.) 

{Then  follow  the  instructions  to  Constables,  for  which  see  Constable,) 

The  Act  1685,  c.  16,  ''anent  Justices  of  the  Peace,"  ratified  the  Acts  1617, 1633, 
and  1661,  and  made  some  additional  provisions;  but  this  statute  fell  under  the 
general  llecissory  Act,  Will,  and  Mary,  1690,  c.  28.  The  Act  1686,  c  20,  provides 
for  the  appointment  of  the  clerk  to  the  justices  being  vested  in  the  crown,  as  it  still 
is.     Sec  Clerl. 

The  eighteenth  article  of  the  Treaty  of  Union  declares  "  that  the  laws  concern- 
ing regulations  of  trade,  customs,  and  such  excises  to  which  Scotland  is,  by  this 
treaty,  to  be  liable,  be  the  same  in  Scotland,  from  and  after  the  Union,  as  in  Eng- 
land." A  new  commission  was  issued  for  Scotland  in  1707,  declaring  the  justices 
-  therein  appointed  to  have  the  same  powers  in  matters  relating  to  customs  and  ex- 
cise that  were  competent  to  justices  of  the  peace  in  England. 

The  Act  6th  Anne,  c.  6,  provides  for  the  appointment  of  justices  in  every  county 
in  Scotland,  and  the  persons  so  appointed  ''shall,  over  and  above  the  several 
powers  and  authorities  vested  in  justices  of  the  peace  by  the  laws  of  Scotland,  be 
further  authorized  to  do,  use  and  exercise,  over  all  persons  witlun  their  several 
bounds,  whatever  doth  appertain  to  the  office  and  trust  of  a  justice  of  the  peace  by 
virtue  of  the  laws  and  Acts  of  Parliament  made  in  England  before  the  Union,  m  re- 
lation to,  and  preservation  of,  the  public  peace :  Provided,  nevertheless,  that  in  tfie 
sessions  of  the  peace,  the  methods  of  trial  and  judgment  shall  be  according  to  the 
laws  and  customs  of  Scotland."  This  provision  abrogated  certain  restrictions  as  to 
the  persons  against  whom,  and  the  period  within  which,  prosecutions  might  be 
carried  cm  before  the  justices.     See  Breach  of  the  Peace — Constable, 

The  Act  63  Geo.  III.  c.  40,  repeals  so  much  of  the  Acts  1617,  c  88,  1661,  c. 
38, "  or  of  any  other  Act  of  Parliament  in  Scotland  as  authorizes  and  empowers 
any  justices  of  the  peace  or  magistrates  of  cities  and  burghs  to  rate  wages  or  fix 
prices  of  work  for  artificers,  labourers,  and  craftsmen."    But  the  Act  4  Geo.  IV. 
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c.  34,  gives  justices  powers  to  determine  complaints  between  masters  and  servants. 
(See  Master.)  The  Act  16  Geo.  III.  c.  39,  empowers  justices  to  administer  oaths 
in  certain  cases — 33  Geo.  III.  c.  65,  authorizes  them  to  impose  fines  on  constables 
and  other  peace  or  parish  officers  for  neglect  of  duty.  The  Statute  1  Geo.  IV.  c 
37,  increases  the  powers  of  justices  in  the  appointment  of  special  constables  (See 
Constallc.)  The  Act  69  Geo.  III.  c.  28,  empowers  justices  to  regulate  the  quarter- 
sessions. 

Justices  are  appointed  either,  1^,  bj  Acts  of  Parliament ;  2<f,  by  royal  charters ; 
or  3df  by  royal  commissions,  or  letters  patent  under  the  Great  Seal.  The  first  two 
modes  apply  to  persons  holding  certain  official  appointments — the  third  is  that  in 
general  use.  Members  of  Privy  Council,  the  Judges  of  the  Court  of  Session,  the 
Lord  Advocate,  and  some  others  of  official  rank,  are  included  in  every  commission 
of  the  peace  for  Scotland.  It  was  usual  at  one  time  to  name  certain  of  the  justices 
as  the  ^uartim,  from  their  superior  knowledge  of  law,  and  without  whom  no  act 
was  vaUd.  But  in  modem  practice^  the  whole  names  are  repeated  in  the  quorum 
clause.  The  present  form  of  commission  has  been  observed  since  the  33d  year  of 
the  reign  of  Elizabeth  for  the  united  kingdom.  It  was  settled  at  a  conference  of  all 
the  judges  in  1690.  Dalton  observes  ^  that  care  was  taken  that  the  drossy  matter 
of  the  former  commission  being  tried  out  by  the  fire  of  learning  and  discretion,  the 
body  and  countenance  thereof  should,  as  much  as  might  be,  remain  and  be  let  to 
sUnd." 

^'Yietoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 
■  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  To  our  most  dear  and 
faithful  counsellors  {the  princes  of  the  blood),  the  most  reverend  father  in 
God,  and  our  faithful  counsellor,  Archbishop  of  Canterbury,  primate  and 
metropolitan  of  all  England,  our  well  beloved  and  faithful  counsellor,  our 
Chancellor  of  that  part  of  our  United  Kingdom  of  Great  Britain  and  Ire- 
land called  Great  Britain.'' — 7'hen  are  named  the  Archbishcp  of  Yorky  the 
A  rchhishop  of  Armaghj  certain  of  the  members  of  the  Privy  Cotmcily  the  Lord 
Justice- General,  Lord  Justice' Clerk,  and  Commissioners  of  Justiciary  for  Scot' 
land  for  the  time  being,  the  Lord  President  and  Jtidges  of  the  Court  of  Session 
for  the  time  being,  the  Lord-Advocate  and  Solicitor^  General  for  Scotland. — These 
are  followed  by  the  names  of  the  gentlemen  of  the  county.  "  Greeting  :  Know 
ye,  that  we  have  assigned  you,  jointly  and  severally,  and  every  one  of  you, 
our  justices,  to  keep  our  peace,  in  our  county  of  ,^  and  to 

keep,  and  cause  to  be  kept,  bHI  the  ordinances  and  statutes  for  the  good  of 
our  peace,  and  for  the  preservation  of  the  same,  and  for  the  quiet  rule  and 
government  of  our  people,  made  in  all  and  singular  their  articles  in  our  said 
county  (as  well  within  liberties  as  without),^  according  to  the  force,  form  and 
effect  of  the  same ;  and  to  chastise  and  punish  all  persons  that  offend  against 
the  form  of  those  ordinances  or  statutes,  or  any  one  of  them,  in  the  aforesaid 
county,  as  it  ought  to  be  done,  according  to  the  form  of  those  ordinances  and 
statutes ;  and  to  cause  to  come  before  you,  or  any  one  of  you,  all  those  who, 
to  any  one  or  more  of  our  people  concerning  their  bodies,  or  the  firing  of 
their  houses,  have  used  threats,  to  find  sufiicient  security  for  the  peace,  or 
their  good  behaviour  towards  us  and  our  people ;  and  if  they  shall  refuse  to 
find  such  security,  then  them  in  our  prisons,  until  they  shall  find  such  secu- 
rity, to  cause  to  be  safely  kept.     We  have  also  assigned  you,  and  every  two 

1  It  is  in  consequence  of  this  clause  that  the  jurisdiotion  of  justices  is  eonfined  to  the  par- 
ticular county  named,  with  the  exception  of  minlBterial  or  voluntary  acts. 

>  This  clause  is  explained  by  Ilawxens  (vol.  ii.  p.  37)  and  Lord  Hale,  **  that  the  justices  may 
exercise  their  office  vtrithin  a  town  not  bein^  a  county  in  itself^  although  such  town  has  a 
special  commission,  unless  it  has  also  an  exclusive  clause,  but  these  opinions  are  shaken  bv  a 
decision  reearding  the  city  of  New  Samm  in  Wiltshire  (Talbot  and  Hubble,  14  Geo.  II.)  Tlie 
justices  of  Ayrshire  were  found  to  have  jurisdiction  in  the  burgh  of  Irvine  to  the  ezclntioD 
of  its  magistrates ;  24th  Jan.  1712  (Forbes.) 
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or  more  of  you,  of  whom  any  one  of  t/ou,^  the  aforesaid  *  (here  the  justices 
before  named  are  again  mentioned),  we  will  shall  be  one,  our  justices,  to 
inquire  the  truth  more  fully,  according  to  the  law  and  custom  of  the 
land,  of  all  and  all  manner  of  felonies  or  capital  crimes,^  poisonings,  enchant- 
ments, sorceries,  arts,  magic,  trespasses,  forestallings,  regratings,  ingrossings 
and  extortions  whatsoever,  and  of  all  and  singular  other  crimes  and  offences, 
of  which  the  justices  of  our  peace  may  or  ought  lawfully  to  inquire,  by 
whomsoever,  and  after  what  manner  soever,  in  the  said  county,  done  or  per- 
petrated, or  which  shall  happen  to  be  there  done  or  attempted.  And  also 
of  all  those  who,  in  the  aforesaid  county,  in  companies,  against  our  peace,  in 
disturbance  of  our  people,  with  armed  force,  have  gone  or  rode,  or  hereafter 
shall  presume  to  go  or  ride ;  and  also  of  all  those  who  have  there  lain  in 
wait,  or  hereafter  shall  presume  to  lie  in  wait,  to  maim,  or  cut  or  kill  our 
people  :  and  also  of  all  victuallers,  and  all  and  singular  other  persons  who, 
in  the  abuse  of  weights  or  measures,  or  in  selling  victuals,  against  the  form 
of  the  ordinances  and  statutes,  or  any  one  of  them,  therefor  made,  for  the 
common  benefit  of  our  people,  have  offended,  or  attempted,  or  hereafter  shall 
presume  to  offend  or  attempt ;  and  also  of  all  sheriffs,  bailiffs,  stewards,  con- 
stables, keepers  of  gaols  and  other  officers,  who,  in  the  execution  of  their 
offices  about  the  premises,  or  any  of  them,  have  unduly  behaved  themselves, 
or  hereafter  shall  presume  to  behave  themselves  unduly,  or  have  been,  or 
shall  happen  hereafler  to  be,  careless,  remiss  or  negligent  in  our  aforesaid 
county ;  and  of  all  and  singular  articles  and  circumstances,  and  all  other 
things  whatsoever  that  concern  the  premises,  or  any  of  them,  by  whomso- 
ever, and  after  what  manner  soever,  in  our  aforesaid  county,  done  or  perpe- 
trated, or  which  hereafter  shall  there  happen  to  be  done  or  attempted  in  what 
manner  soever  ;  and  to  inspect  all  indictments  or  libels  whatsoever  so  before 
you,  or  any  of  you,  taken  or  to  be  taken,  or  before  others  late  our  justices  of 
the  peace  in  the  aforesaid  county,  made  or  taken,  and  not  yet  determined ;  * 
and  to  make  and  continue  processes  thereupon  against  all  and  singular  the 
persons  so  indicted  or  accused,  or  who  before  you  hereafter  shall  happen  to 
be  indicted  or  accused,  until  they  can  be  taken,  surrender  themselves,  to  be 
outlawed,  or  declared  rebels  ;  and  to  hear  and  determine  all  and  singular  the 
felonies,  capital  crimes,  poisonings,  enchantments,  sorceries,  arte,  magic, 
trespasses,  forestallings,  regratings,  ingrossing,  extortions,  unlawful  assem- 
blies, indictments  aforesaid,  and  all  and  singular  other  the  premises,  accord- 
ing to  the  laws  and  statutes  of  the  kingdom,  as  in  the  like  cases  it  has  been 
accustomed  or  ought  to  be  done ;  and  the  same  offenders,  and  every  of  them, 
for  their  offences,  by  fines,  ransoms,  amerciaments,  forfeitures  and  other 
means,  as  according  to  the  law  and  custom  of  the  land,  or  form  of  the 
ordinances  or  statutes  aforesaid,  it  has  been  accustomed,  or  ought  to  be  done, 
to  chastise  and  punish.  Provided  always,  that  if  a  case  of  difficulty,  upon 
the  determination  of  any  of  the  premises  before  you,  or  any  two  or  more  of 
you,  shall  happen  to  arise,  then  let  judgment  in  nowise  be  given  thereon 

*  Under  this  clause  it  is  held  that  two  justices  at  least  arc  necessary  for  every  sesaional  act. 
See  Criminal  Prosecution. 

^  The  latin  comniiHsion  had  here  *^  Quorum  unum  esse  volumus,**  hence  the  justices  got  the 
name  uf  the  Quorum.  In  ancient  times  a  select  number  were  here  named  as  eminent  for 
their  qualifications,  but  in  modem  practice  all  the  names  are  unmeaningly  enough  here 
repeatod. 

'  This  clause  docs  not  confer  a  jurisdiction  Co  try,  but  merely  to  take  the  initiatory  steps  to 
trial. 

*  This  clause  provides  that  dopen<lin^  causes  and  prosecutions  do  not  fall  by  the  issue  of  s 
new  commission,  and  which  was  in  Hn^^land  provided  for  by  express  statute,  11  Henry  vi.o.  6. 
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before  jou,  or  any  two  or  more  of  jou,  unless  in  the  presence  of  one  of  our 
justices,  or  of  one  of  our  justices  appointed  to  hold  courts  of  circuit,  in  the 
aforesaid  county.  And,  therefore,  we  command  you,  and  every  of  you, 
that  to  keeping  the  peace,  ordinances,  statutes  and  all  and  singular  other  the 
premises,  you  diligently  apply  yourselves ;  and  that  at  certain  days  and 
places  which  you,  or  any  such  two  or  more  of  you  (as  is  aforesaid)  shall 
appoint  for  these  purposes,  into  the  premises  you  make  inquiries,  and  all 
and  singular  the  premises  hear  and  determine,  and  pei*form  and  fulfil  them 
in  the  aforesaid  form,  doing  therein  what  to  justice  appertains,  according  to 
the  law  and  custom  of  the  land,  saving  to  us  the  amerciaments,  and  other 
things  to  us  therefrom  belonging.  And  we  command,  by  the  tenor  of  these 
presents,  our  sheriff  of  the  said  county  of  ,  that  at  certain  days  and 

places  which  you,  or  any  such  two  or  more  of  you  (as  is  aforesaid)  shall 
make  known  to  him,  he  cause  to  come  before  you,  or  such  two  or  more  of 
you,  as  aforesiiid,  so  many,  and  such  good  and  lawful  men  of  his  bailiwick 
(as  well  within  liberties  as  without),  by  whom  the  truth  of  the  matter  in  the 
premises  shall  be  the  better  known  and  determined.  We  also  command  the 
keepers  of  the  rolls  of  our  peace  in  our  cotinty  aforesaid,^  to  bring  before  you, 
at  the  days  and  places  aforesaid,  the  writs,  precepts,  processes  and  indict- 
ments aforesaid,  that  they  may  be  inspected,  and  by  a  due  course  determined 
as  is  aforesaid.  In  witness  whereof,  we  have  caused  these  our  letters  to  be 
made  patent.     Witness  ourself  at  Westminster,  the  day  of 

in  the  year  of  our  reign." 

{Signed  by  the  Secretary  of  State  for  the  time,) 

The  commission  is  styled  letters  patent  (or  open),  thus  distinguished  firom  private 
grants,  which  are  callea  shut  or  doWf  being  sealed  on  the  outside  with  the  secret  or 
privy  seal,  whereas  the  letters  patent  have  the  great  seal,  or  as  it  was  sometime^ 
called,  the  common  seal. 

Alongst  with  the  commission  there  is  issued  a  writ  of  authority  to  swear  in  the 
justices  thereby  appointed,  and  which  is  called  a  writ  dedimus  potestatenif  of  which 
the  following  is  the  form : — 

Victoria,  by  the  grace  of  God,  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  tlie  Faith,  to  A.  B.  and  C.  greeting :  Know  ye,  that  we  have 
given  you,  jointly  and  severally,  power  and  authority  of  receiving  the  oath 
of  every  justice  and  keeper  of  our  peace,  nominated  and  appointed,  by 
virtue  of  the  commission  of  the  peace  last  made,  in  and  for  our  county  of  , 
for  the  well  and  faithful  executing  of  that  office,  according  to  a  certain 
schedule  to  this  our  writ  annexed,  and  the  oaths  in  that  case  required  by 
the  law  of  the  land :  And,  therefore,  we  command  you,  that  you,  or  one  of 
you,  receive  the  said  oaths,  and,  when  you  have  so  received  them,  that  you, 
or  one  of  you,  certify  us  thereupon  in  our  Chancery,  under  your  seals,  or 
the  seals  of  one  of  you,  distinctly  and  openly,  without  delay,  committing  to 
us  this  writ.     Witness  ourself  *at  Westminster,  the  day  of 

and  year  of  our  reign. 

The  justices  take  the  usual  oaths  to  government,  namely,  allegiance,  assurance, 
and  abjuration ;  Ersk.  B.  1,  T.  2,  S.  3.     Justices  require  to  take  the  oath  only  once 

1  There  is  a  slight  difference  here  between  the  English  and  Scotch  commissions.  In  the  for- 
mer the  words  are  ^  We  have  assigned  you,  the  foresaid  A.  B.,  keeper  uf  the  rolls  of  the  peace 
in  our  said  county."  There  is  not  now  (though  there  was  formerly)  such  an  officer  as  Cuttos 
liotulortitn  in  Scotland,  and  the  clerk  of  the  peace  stands  in  hi^  place  for  each  county.  The 
clerk  of  the  peace  is  named  by  the  crown  ;  168fi,  c.  20.    See  Clerk. 
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in  the  same  reign  ;  7  Qeo.  III.  c.  9.     They  also  before  entering  on  c^ce,  qualify 
bj  taking  the  oath  defi*idi,  or  of  office,  of  which  the  following  is  the  form  : — 

"  Ye  shall  swear,  that  as  justice  of  the  peace  in  the  county  of 
in  all  articles  in  the  Queen's  commission  to  you  directed,  you  shall  do  equal 
right  to  the  poor  and  to  the  rich,  after  your  cunning,  wit  and  power,  and 
afler  the  laws  and  customs  of  this  realm  and  statutes  thereof  made  :  And 
ye  shall  not  be  of  counsel  with  any  person  in  any  quarrel  hanging  before 
you  :  And  that  ye  hold  your  sessions  after  the  form  of  the  statutes  thereof 
made  :  And  the  issues,  fines  and  amerciaments  which  shall  happen  to  be 
made,  and  all  forfeitures  which  shall  fiUl  before  you,  ye  shall  truly  cause  to 
be  entered  without  any  concealment  or  embezzling,  and  truly  send  them  to 
the  Queen's  Exchequer :  Ye  shall  not  let  for  gifl  or  other  cause,  but  well 
and  truly  ye  shall  do  your  office  of  justice  of  the  peace  in  that  behalf,  and 
that  you  take  nothing  for  your  office  of  justice  of  the  peace  to  be  done,  but  of 
the  Queen,  and  fees  accustomed,  and  costs  limited  by  statute :  And  je  shall 
not  direct,  nor  cause  to  be  directed,  any  warrant  by  you  to  be  made  to  the 
parties,  but  you  shall  direct  them  to  the  bailiffs  of  the  said  county,  or  other 
the  Queen's  officers  or  ministers,  or  other  indifferent  persons,  to  do  execu- 
tion thereof.     So  help  you  God." 

The  form  of  oath  was  originally  contained  in  the  Acts  1617  and  1661.  But  since 
the  Union,  the  English  form,  as  above  given,  has  been  adopted  in  Scotland. 

Mr  Lambard  observes,  ^  Such  as  doe  occupie  judicial  places,  ought  to  take  heed 
what  they  do,  knowing  that  they  exercise  not  the  judgments  of  men  only,  but  of  God 
himself,  whose  power  as  they  doe  participate,  so  Ue  also  is  presoit  on  the  bench 
with  them,  and  therefore  it  has  always  been  the  policie  of  Christian  laws  to  appoint 
meete  forms  of  religious  attestation,  or  oaths  for  such  officer  to  take  and  conceive." 

A  commission  may  be  wholly  recalled  by  the  crown  or  any  justice  removed  there- 
from by  the  same  power  exercised  through  the  Lord  Chancellor.  A  commission 
may  be  superseded  or  suspended  by  a  writ  of  supersedeas,  and  it  may  be  revived  by 
a  writ  procedendo.  The  commission  also  falls  by  the  demise  of  the  crcwn  on  the 
expiry  of  six  months  therpafter ;  1  Anne,  c.  8,  s.  2.  Those  who  are  justices  in  con- 
sequence of  office  lose  the  appointment  by  loss  of  office,  but  do  not,  like  ordinary 
justices,  lose  their  office  of  justice  by  demise  of  the  crown. 

Additional  names  are  added  to  the  commission  on  its  being  sent  to  the  Crown- 
office,  where  these  names  are  inserted  in  a  blank  left  for  that  purpose,  or  on  the 
margin ;  and  the  wax  is  again  placed  imder  the  Great  Seal  without  any  new  impres- 
sion being  made — a  form  which  is  called  re-sealing,  and  sometimes  a  "  cold  seal/* 
The  fees  of  office  are  a  sum  (about  5s.)  for  each  name  in  the  commission.  A  new 
dedimus  potestatem  is  issued  for  the  purpose  of  swearing  in  additional  justices,  stated 
in  a  schedule  annexed  thereto  {Boyd's  Justice,  p.  12.)  A  justice  is  not  bound  to 
accept  and  qualify  for  office,  and  is  not  liable  to  any  penalty  for  non-acceptance,  but 
he  is  bound  to  act  after  acceptance.  It  is  understood  he  may  resign  his  office  on 
giving  due  notice  to  the  clerk  of  court. 

In  England  some  particular  statutes  are  read  after  the  commission  has  been  read. 
This  was  never  the  practice  in  Scotland,  but  the  new  conunission  is  read  in  some 
coimties  at  the  first  meeting  after  its  issue. 

Qualification. 

By  the  English  Act  6  Geo.  II.  c.  18,  and  18  Qeo.  II.  c.  20,  s.  1,  a  qualification 
is  required  for  being  a  justice  in  England,  of  L.lOO  of  yearly  return  firom  heritage. 
But  justices  within  English  burghs  are  excepted,  sec.  98.  County  justices  must 
take  an  oath  of  having  the  qualification  (not  required  in  Scotland),  and  are  subject 
to  a  penalty  of  L.lOO  should  they  act  without  taking  the  oath  or  without  having 
the  qualification.  Their  judicial  acts,  however,  are  not  absolutely  null.  Lambim 
justifies  the  existence  of  qualification :  "  for  that  contrarie  to  those  former  statutes. 
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men  of  small  substance  had  crept  into  the  commission,  whose  poverty  made  them 
both  covetous  and  contemptible.  In  Scotland,  no  property  quaGfication  is  required 
in  the  appointment,  which  is  frequently  attached  to  the  holder  of  some  office  as 
sheriffs  and  magistrates,  and  who  cease  to  hold  the  office  of  justice  with  the  cessation 
of  their  other  appointment.  By  the  Act  1587)  c.  82,  the  persons  who  were  appointed 
to  be  justices  were  described  '<  as  honourable  and  worthie  persons,  and  in  degree,  earles, 
lords,  baronets,  knights,  and  special  gentlemen-landed.*'  But  no  special  amount  of 
qualification,  landed  or  monied,  was  ever  required  in  Scotland. 

An  annual  act  is  passed  for  the  indemnity  of  persons  acting  without  qualifying ; 
see  17  and  18  Vict.  c.  39  (1864.) 

The  only  general  disqualification  in  Scotland  is  that  introduced  by  Mr  Joseph 
Hume  into  the  Small  Debt  Act,  6  Geo.  lY.  c.  48,  s.  27,  by  which  it  is  declared, 
that  ^  no  solicitor  or  procurator  in  any  inferior  court  in  Scotland,  or  the  partner  of 
any  such  person  shall,  from  and  after  the  passing  of  this  act  (1825),  be  capable  to 
continue  to  be  a  justice  of  the  peace,  or  act  as  such,  in  any  county  in  Scotland,  during 
such  time  as  such  solicitor,  procurator,  or  partner  of  any  such  person,  shall  continue 
in  the  business  or  practice  of  solicitor  or  procurator  in  any  inferior  court."  It  has 
been  doubted  whetner  the  clause  was  meant  to  extend  beyond  justices  acting  under 
the  Small  Debt  Act,  in  which  it  teas  introduced.  But  the  words  are  aeneral,  and 
have  in  practice  been  held  to  apply  to  all  acting  as  a  justice — an  exclusion  which 
deprives  the  bench  of  justices  of  its  safest  advisers,  without  procuring  any  advantage 
to  the  public,  or  preventing  any  possible  evil.  In  England,  a  similar  prohibition 
exists  by  the  6  and  7  Vict.  c.  73,  s.  33,  to  the  effect,  **  that  no  attorney  or  solicitor 
shall  be  capable  to  continue  or  be  a  justice  of  any  county  during  such  time  as  he 
shall  continue  in  the  business  or  practice  of  an  attorney  or  solicitor."  But  by  sec. 
34  the  prohibition  is  declared  not  to  extend  to  any  town  having  justices  within  its 
limits  by  charter,  commission,  or  otherwise. 

Justices,  like  all  other  judges,  must  abstain  from  acting  in  any  case  which  con* 
cems  themselves  or  near  relatives.  The  Provost  of  Rutherglen  was  found  liable  in 
damages  for  so  acting  ;  27  th  July  1711,  Leitch,  Mor.  13,946.  It  has  been  held  in 
England  that  an  Order  imdcr  the  Highways  Act  was  bad,  because  that  one  interested 
acted  as  a  justice,  and  it  was  held  no  answer  to  the  objection,  that  there  was  a 
majority  in  favour  of  the  Order  without  reckoning  his  vote ;  R.  v.  Justices  of  Her- 
fordshire ;  6  Q.  B.  753. 

Note. — It  cannot  be  sufficiently  impressed  on  justices  to  abstain  from  all  private 
interviews  with  parties  to  causes  in  their  court.  Nothing  has  brought  more 
disparagement  on  this  important  jurisdiction.  A  stem  refusal  to  hear  any- 
thing of  a  cause  except  in  court,  will  add  much  to  the  weight  and  authority 
of  the  judge,  and  relieve  him  from  much  disagreeable  importunity. 
There  is  a  variety  of  exclusions  against  certain  justices  acting  under  special  sta- 
tutes.    The  following  are  the  principal  exclusions : — 

1.  No  miller,  mealman,  or  baker  can  act  as  justice  under  the  Bread  Act,  6  and  7 
WilL  IV.  c.  37,  s.  15. 

2.  No  military  officers  can  act  in  billeting  soldiers  under  the  Annual  Mutiny  Act. 

3.  Masters  in  the  particular  trade  or  manufacture  in  or  concerning  which  any 
offence  is  charged  to  have  been  committed,  are  excluded  from  acting  as  justices 
under  the  Combination  Act,  6  Geo.  IV.  c.  129,  s.  13. 

4.  Occupier,  or  father,  son,  or  brother  of  the  occupier  of  the  factory  in  which  the 
offence  set  forth  in  the  complaint  shall  have  been  committed,  is  in  like  manner 
excluded  from  acting  under  the  Factory  Acts,  7  Vict.  c.  16,  s.  71. 

6.  Fishing  proprietors  are  prohibited  from  acting  as  justices  where  they  are  pur- 
suers,  or  directly  interested  in  prosecutions,  under  the  Salmon-fishing  Act,  9  Qeo. 
IV.  c.  39,  8.  12,  and  the  Trout-fishing  Act,  but  not  otherwise  merely  as  being  pro- 
prietors, 8  and  9  Vict.  c.  26,  s.  6. 

6.  Brewer,  maltster,  distiller,  or  dealer  in  or  retailer  of  ale,  beer,  spirits,  wine,  or 
other  exciseable  liquors,  or  who  shall  be  in  partnership  with  any  such  person,  is 
prohibited  acting  under  the  Licensing  Act,  9  Geo.  IV.  c.  58.  Also  where  ne  is  the 
proprietor  or  tenant  of  the  house  or  premises  for  which  the  certificate  is  applied  for ; 
sec.  13. 

7.  No  road  trustee  present  at  the  passing  of  a  resolution  can  act  as  justice  in 
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quarter-sesidons  on  appeal  thercagainst,  under  the  Turnpike  Act ;  1  and  2  Will.  IV. 
c.  43,  8.  70. 

8.  No  coal-master  or  tenant  of  coal-works  can  act  as  iusticc  under  the  Acts  39 
Geo.  III.  c.  56  ;  6  Geo.  IV.  c.  97,  and  other  acts  for  regulating  eoaUminet. 

9.  Justices  concerned  in  particular  trades  are  prohibited  from  acting  m  eaecm 
matters  with  reference  to  these  trades  ;  16  Car.  II.  14  Geo.  II. 

10.  By  the  Act  16  Geo.  II.  c.  18,  s.  Injustices  are  authorized  to  act  in  all  matters 
concerning  \yooT,  vagrants,  highways,  and  parochial  taxes,  though  chargeable  with 
such  taxes.  See  also  3  and  4  Vict.  c.  26,  allowing  such  rate-pa jers  to  be  witnesses 
in  such  cases. 

The  re^ilar  days  for  holding  quarter-sessions,  or  general  quarter-sessions,  are  the 
first  Tuesday  of  March,  May,  and  August,  and  the  last  Tuesday  of  October,  with 
power  to  continue  and  adjourn  the  quarter-sessions,  or  special  sessions,  from  time  to 
time  ;  1661,  c.  38.  But  the  quarter-sessions  must  be  held  on  the  statutory  days, 
and  a  specific  adjournment  made  to  a  day  certain  ;  1777,  Hall,  Mor.  7622.  The 
adjourned  sessions  are  more  properly  called  general  sessions  than  quarter  sessions, 
hence  the  seeming  unmeaning  phrase  in  Acts  of  Parliament,  ^^  general^  or  general 
quarter-aessions"  The  ordinary  courts  of  justices  are  termed  common  or  special 
sessions,  terms  preferable  to  the  trifiing  name  pe^/j/-sessions.  In  Perthshire  certain 
specified  days  are  fixed,  within  a  proper  time  alter  the  Spring  and  Autumn  Licensing 
Courts,  for  hearing  appeals  in  quarter-sessions.  The  quarter-sessions  have  the  power 
of  reviewing  the  judgments  given  by  justices  in  special  or  jMrA^^-sessions.  The  juris- 
diction of  the  justices  extends  over  the  whole  county  for  which  they  are  named, 
although  in  large  counties  there  are  subdivisions  into  districts,  enacted  by  quarts- 
sessions,  for  the  public  convenience  ;  19th  Nov.  1714,  Fullerton.  Such  division  is 
required  by  the  Licensing  and  Small  Debt  Acts.     See  Disti'ict, 

77(tr<^ justices  are  mentioned  in  the  Act  1661,  c.  38,  as  a  quorum,  and  this  was  sup- 
ported in  the  case  19th  Nov.  1714,  Fullerton,  Mor.  7636.  But  as  («;o  justices  have 
always  formed  a  quorum  in  England,  this  number  has  been  held  to  be  sufl^cient  in 
Scotland ;  Dec.  1730,  Reid,  Mor.  7636.  One  justice  cannot  act  judicially,  though 
he  may  do  so  ministerially,  and  grant  warrant  to  bring  accused  persons  into  court, 
unless  where  the  special  statute  requires  two  ;  1748,  Din  woody,  Mor.  7636 ;  1760, 
M*Kay,  Mor.  7637;  13th  Feb.  1769,  Barclay;  27th  June  1821,  Niven  ;  6th  Feb. 
1850,  Loch,  1  Shaw  (Justiciary),  307.  Unless  the  statute  requires  it,  the  justice 
who  grants  the  warrant  need  not  be  one  of  those  who  hear  and  determine  the  cause. 
See  cases  under  Criminal  Prosecution.  It  is  chiefly  in  matters  connected  with  the  pre- 
servation of  the  peace  that  one  justice  is  authorized  to  act,  such  as  under  the  Rioi  Act. 

Sessions  of  the  peace  according  to  the  English  law  is  ''  a  court  of  record,  holden 
by  two  or  more  justices  of  the  peace  whereof  one  is  of  the  quorum  for  the  execution 
of  the  authority  given  them  by  the  commission  of  the  peace  and  certain  statutes 
and  Acts  of  Parliament ;"  Dalton,  c.  185.  Lord  Stair  (B.  2,  T.  3,  S.  63)  defines  a 
court  of  record  as  "  one  wherein  writs  are  usually  registered."  This  would  exclude 
the  court  of  justices  from  being  so  designated.  But  Blackstone  more  ccwrectly  de- 
fines a  court  of  record  to  be — "  where  the  acts  and  judicial  proceedings  are  enroUed 
for  a  perpetual  memorial  and  testimony,  they  are  the  king^s  courts  m  right  of  his 
crown  and  royal  dignity,  and  therefore  no  other  court  has  authority  to  fine  or  im- 
prison. So  that  the  very  erection  of  a  new  jurisdiction  with  power  of  fine  or  imprison- 
ment makes  it  instantly  a  coiurt  of  record." 

Two  justices  appear  sufficient  for  general  or  special  quarter-sessions.  But  in  large 
counties,  although  this  is  held  in  practice  sufficient  for  ordinary  ministerial  duties — 
such  as  the  appointing  and  swearing  in  of  constables — yet  so  small  a  number  is 
seldom  allowed  in  judicial  matters.  Indeed,  were  it  otherwise,  the  same  two  justices 
might  sit  in  review  of  their  own  judgment.  By  a  rule  in  Perthshire,  five  are  required 
to  form  a  quorum  in  quarter-sessions  in  appeals. 

The  general  quarter-sessions  are  held  at  the  county  town  (30th  June  1741,  Earl 
of  Home,  Mor.  7602) ;  but  special  sessions  for  appointing  constables  are  often  held, 
for  the  sake  of  convenience,  by  special  adjournment,  in  any  place  in  the  county  where 
the  appointment  is  to  be  made.  Meetings  of  justices  are  called  alongst  with  the 
commissioners  of  supply,  by  the  convener  of  the  county.  But  meetings  of  the  justices 
themselves  are  called  by  the  clerk.    The  quarter-sessions  cannot  review  the  judg- 
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ment  of  a  previous  court  of  quarter-sessions ;  and  all  such  judgments  are  final  in  the 
courts  of  the  justices. 

An  appeal  from  special  sessions  of  an  interlocutory  judgment  is  not  competent  to 
stay  proceedings,  but  the  justices  proceed  until  final  juagment.  **  The  Lords  were  of 
opinion  that  an  appeal  to  the  quarter-sessions  does  not  stop  the  justices  from  pro« 
ceeding  and  finishing  the  cause  by  sentence,  but  that  if  against  such  sentence  an 
appeal  be  entered,  they  should  adroit  the  appeal  and  not  proceed  to  execution  till  the 
same  be  discussed;"  23d  Dec.  1746,  Meldrum,  Mor.  7637.  An  appeal  may  be 
taken  to  the  circuit  court,  either  from  the  special  or  quarter-sessions,  in  the  exercise 
of  their  ordinary  jurisdiction.  Where  they  are  acting  under  a  statute,  the  rule  laid 
down  therein  must  be  observed.     See  CHmiiicU  Prosecution, 

In  case  of  an  equality  of  opinions  and  votes,  either  in  special  or  quarter-sessions, 
the  chairman  has  not  a  double  vote,  but  one  of  those  present  must  either  withdraw 
or  decline  to  vote,  or  an  additional  justice  be  brought  in.  There  appears  no  legal 
exclusion  of  a  justice  sitting  in  quarter-sessions  and  voting  in  review  of  his  own 
judgment ;  but  there  is  an  obvious  impropriety,  which  ought  to  prevent  this,  unless 
it  be  to  rectify  an  erroneous  judgment  he  may  have  given. 

In  England  it  is  held  that  what  one  justice  may  do,  the  same  may  be  done  by  two 
or  more,  unless  it  be  before  a  certain  justice  named  or  designated ;  in  which  case  all 
others  are  excluded.  An  authority  to  two  cannot  be  executed  bv  one  ;  but  one  may 
receive  an  information  or  complaint,  although  two  are  appointed  to  hear  and  deter- 
mine, unless  the  statute  requires  that  two  should  receive  the  complaint.  In  all 
judicial  proceedings  the  justices  must  hear  and  act  together,  and  not  separatelv  ; 
Ilex  V.  Forrest,  3  T.  R.  38.  (See  Criminal  Prosecution,)  Justices  can  act  judicially 
only  within  their  jurisdiction  ;  but  in  voluntary  acts — such  as  taking  affidavits,  and 
ratifications  of  married  women — they  may  act  anywhere  within  Scotland  ;  1st  March 
1828,  TumbuU  ;  and  even  in  England  ;  12th  June  1852,  Kerr.  By  the  Act  28  Geo. 
III.  c.  49,  justices  named  for  two  adjoining  counties  may  act  for  either  county,  if 
resident  in  one  of  them  at  the  time, — his  warrant  being  issued  to  a  constable  of  the 
county  within  which  it  is  to  be  executed.     See  to  same  effect,  24  Geo.  II.  c.  65. 

The  civil  jurisdiction  of  justices  in  Scotland  at  common  law\^  limited  to  a  few 
cases,  and  beyoncl  these  few  their  jurisdiction  is  incapable  of  being  prorogated  of 
consent ;  13th  Feb.  1759,  Barclay  (Mor.  7011),  which  related  to  a  verbal  legacy  of 
L.lOO  Scots  (L.8,  6s.  8d.);  10th  Feb.  1756,  Fergus  v,  Ramsay,  Mor.  7610,  being 
an  action  for  L.50,  and  where  the  Court  of  Session  were  of  opinion  that  the  decree 
of  the  justices  was  null  and  void.  See  also  9th  Jidy  1764,  Blaw  v,  GecMes;  15th 
Dec.  1710,  Forsyth  v.  Ritchie,  Mor.  7696;  2d  July  1712,  M-Millan,  Mor.  7308 ; 
27th  Feb.  1823,  M'Kinlay.  But  there  appears  a  contrary  decision  in  the  case  of  a 
small  grass-mail :  24th  Jan.  1769,  Boyd  v.  Millers,  Mor.  7617.  This  last  case, 
however,  has  not  been  considered  authority,  and  has  not  been  followed  in  practice ; 
15th  June  1790,  Robertson,  Mor.  7625.  In  the  case  of  Boyd,  Lord  Gardenstone, 
who  was  in  the  minority,  observed — "  We  have  no  power  to  enlarge  or  limit  the 
extent  of  this  statutory  jurisdiction.  The  safe,  sole,  and,  I  think,  the  sound  principle 
to  determine  the  powers  of  our  justices  of  the  peace  is,  that  they  have  no  power  or 
jurisdiction  beyond  what  some  law  or  statute  has  expressly  committed  to  them." 

I.  Justices  have  a  jurisdiction  to  any  amount  for  recovery  of  servant^s  wages, 
^rhis  is  founded  on  the  Acts  1617  and  1661,  and  supported  by  practice.  The  words 
of  the  Act  1661  are — "  If  the  servants  please  rather  to  pursue  for  their  wages  before 
them  than  any  other  judge;"  Ersk.  B.  1,  T.  4,  S.  13;  1  Hutchison,  117.  See  27th 
June  181 2,  Mutrie.  They  have  jurisdiction  to  enforce  contracts  of  service  by  warrants 
of  summary  imprisonment;  4th  June  1824,  Raebum;  9th  July  1825,  Gentle. 
Justices  were  found  entitled  to  fix  the  just  and  reasonable  rates  of  cotton-weavers 
under  the  Acts  1617,  c.  8,  and  1601,  c.  38 ;  27th  June  1812,  Mutrie.  But  these 
acts  were  in  this  respect  repealed  by  53  Geo.  III.  c.  40.  Justices  have  been  found 
entitled  to  regulate  the  fares  to  be  exacted  at  ferries  under  the  Acts  1669,  c.  16,  and 
1  Geo.  I.  c.  30  ;  18th  June  1830,  Martin  ;  18th  June  1852,  Gumming. 

II.  In  actions  for  the  Aliment  of  Bastard  Children,  These  have  been  numerous 
in  practice.  See  cases  under  head  Bastardy  Nos.  2, 11, 14,  30, 35, 36,  38, 39, 40, 57. 
But  justices  are  not  competent  to  dispose  of  an  action  against  a  cautioner  for  the 
aliment  of  a  bastard ;  27th  Feb.  1823,  M4vinlay.     It  is  incompetent  for  the  justices 
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in  their  small-debt  court  to  decide  a  question  of  aliment,  although  for  a  lesser  sum 
than  L.5,  where  the  paternity  of  the  child  is  denied,  as  it  then  involves  a  much  larger 
amount  of  future  aliment ;  23d  June  1826,  Lindsay.  But  it  has  been  held  competent 
to  decern  for  a  half-year's  annuity  of  L.3  under  a  bond ;  21st  Nov.  1849,  Robertson. 
Justices  cannot  compel  the  father  of  a  bastard  to  find  caution  to  answer  to  an  action 
for  relief  of  aliment  expended  on  the  child,  but  may  grant  warrant  to  imprison  him 
until  caution  be  found  to  answer  to  an  action  by  the  kirk  session  for  relief  of  a  child 
left  a  burden  on  the  parish ;  1 2th  Nov.  1829,  Pollock.  See  the  recent  statutory 
remedy  for  such  cases  under  Poor-Law. 

III.  Applications  by  creditors  against  their  debtors,  as  in  meditcOione  fugoR,  and 
about  to  leave  Scotland,  are  competent  for  civil  claims  to  any  amount  above  L.8, 68. 8d. 
before  any  one' justice,  to  the  effect  of  requiring  caution,  judicio  aisti,  to  answer 
any  action  in,  or  to  abide  the  diligence  of,  any  competent  court ;  and  that  although 
the  justices  themselves  have  no  jurisdiction  in  the  principal  action  for  the  claim. 
The  judgment  granting  or  refusing  the  warrant  is  not  subject  to  review  of  the  quar- 
ter-sessions,  but  only  of  the  Court  of  Session.  No  fugae  warrant  can  go  out  on  claims 
not  exceeding  L.8,  6s.  8d.  except  for  aliment,  and  the  others  excepted  in  the  Act  5 
and  6  Will.  IV.  c.  70 ;  18th  Dec.  1844,  Marshall.  See  Caution^Meditatume  Fugas^ 
Imprisonment. 

In  actions  for  wages  and  aliment,  or  in  any  other  ordinary  civil  claim  to  which 
the  justices  may  be  competent,  the  procedure  must  be  conducted  by  written  plead- 
ings, in  the  same  form,  as  nearly  as  possible,  as  that  followed  in  the  sheriff  court.  ^ 
Each  interlocutor  must  be  subscribed  by  ixfo  justices,  although  the  cause  may  be 
really  adjudged  and  decided  by  their  clerk  or  assessor.  A&  Hutchison  (vol.  i. 
p.  294)  lays  it  down,  that  no  reclaiming  petition  is  admitted  against  an  interlo- 
cutor of  the  justices;  but  this  is  not  regarded  in  practice.  The  final  judgment  is 
subject  to  appeal  to  the  quarter-sessions,  and  also  in  one  or  other  of  the  usual  modes 
subject  to  the  review  of  the  Court  of  Session,  and  it  may  be  to  the  House  of  Lords. 
•  See  cases  cited  under  Bastard.  The  procurators  practising  before  the  sheriff-court, 
practise  before  that  of  the  justices ;  and  great  care  ought  to  be  taken  in  all  cases 
to  give  time  for  and  to  admit  legal  assistance,  but  to  confine  it  to  regularly  qualified 
and  recognised  agency  ;  1714,  Fullerton,  Mor.  7600.  It  has  been  thougnt  that 
justices  have  right  to  admit  or  authorize  proctu*ators  to  practise  in  their  court. 

The  justices  have  no  power  to  enforce  their  decisions  in  ordinary  civil  cases  by 
imprisonment:  9th  July  1764,  Blaw,  Mor.  7610;  11th  Feb.  1826,  McAllister; 
nor  can  horning  and  caption  be  obtained  on  such  decrees;  9th  March  1756, 
Stevenson.  It  follows,  therefore,  that  the  decrees  of  justices  in  ordinary  civU 
claims  can  only  be  enforced  against  property,  and  therefore  recourse  to  this  juris- 
diction is  now  of  rare  occurrence.  A  charge  is  necessary  on  the  ordinary  decrees 
before  poinding.  The  days  of  charge  are  different  in  various  counties,  some  having 
six,  others  ten,  and  some  fifteen  days.  But  from  analogy,  the  latter  should  be 
generally  adopted.  All  warrants  ana  decrees  of  justices  can  be  enforced  only  by 
their  own  admitted  constables ;  24th  Nov.  1846,  Gunn,  2  Broun,  654.  No  decree 
of  any  court  to  a  civil  effect,  even  though  to  perform  a  fact,  can  be  enforced  by 
summary  warrant  of  imprisonment ;  16th  May  1810,  Murray  v.  Bisset.  Summary 
warrants  to  enforce  contracts  of  service  are  exceptions ;  9th  July  1826  ;  M'Lellan. 

Justices  have  no  power  to  ordain  a  minister  and  kirk-session  to  proclaim  banns 
of  marriage;  13th  July  1749,  Hairgrieve,  Mor.  7607 :  or  to  judge  m  prosecutions 
for  shooting  pigeons  under  the  Acts  1667,  c.  16;  1697,  c.  270  ;  19th  Jan.  1797, 
Murray,  Mor.  7628; — or  for  damages  for  scandal  or  defamation,  except  in  the 
small-debt  court;  l7th  July  1711,  Sharp,  Mor.  7697;  4th  Feb.  1762,  Bell,  Mor. 
7609 ; — or  in  an  action  against  a  revenue  officer  for  an  illegal  seizure ;  17th  July  1747, 
Ramsay,  Mor.  7602 ; — or  in  punishing  importers  of  forbidden  goods ;  1712,  Ayr- 
shire Justices,  Mor.  7699  ; — or  relative  to  pigeon-houses  of  old  standing  ;  1741, 
Fiscal  of  Haddington,  Mor.  7600 ; — or  in  a  process  of  division  of  runrig,  where  the 

^  The  author  once  saw  a  decree  given  in  a  small-debt  court  of  justices  for  L.10  of  tcages^ 
which  clearly  was  a  nullity ;  and  had  it  been  enforced,  would  have  exposed  both  party  and 
justices  to  serious  consequences.  The  mistake  arose  from  believing  that  as  the  justices  had 
a  jurisdiction  to  any  amount  in  wages,  it  was  of  no  consequence  in  what  form  that  jurisdic- 
tion was  exercised.    See  23d  June  1826,  Lindsay. 
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property  is  disputed  ;  10th  Dec.  1829,  Davidson.  It  has  been  decided,  after  con- 
sulting English  counsel,  that  a  Scotch  justice  of  the  peace  may  competently  act  in 
England  in  taking  an  affidavit  in  reference  to  the  Entail  Amendment  Act  (1848) ; 
Kerr,  12th  June  1852;  24  Jur.  621  (affirmed.) 

The  ordinary  common  law  jurisdiction  of  justices  relates  to  the  preservation  of  the 
public  peace,  and  the  punishment  of  its  violators.      The  peace  is  defined  *Uhe 
confidence  and  quiet  that  is  between  men."    (Fitz.  J.  P.  13.)     In  this  department 
they  are  in  use  to  exact  caution  of  lawburrows  (see  Ltiwburrows),  and  otherwise  to 
place  parties  under  caution  to  keep  the  peace.     (See  Breach  of  Peace  and  Caution.) 
A  fine  for  not  finding  surety  to  keep  the  peace  was  restricted,  and  the  court  were 
of  opinion,  '*  that  no  person  could  be  fined  fur  not  finding  caution  to  keep  the 
peace,  but  only  could  be  committed  to  prison  ;"  1710,  Wilton  Justices,  Mor.  7696. 
Under  this  head  justices  are  in  use  to  grant  interdicts  agamst  act«  and  proceedings 
which  have  a  tendency  to  a  breach  of  the  peace,  and  to  punish  for  breach  of  inter- 
dict.    (See  Feb.  24, 1831,  Sim.)    There  is  no  trace  in  Scotland  of  the  justices 
trying  criminal  causes  with  the  aid  of  a  jury,  as  is  the  usual  practice  in  the  Quarter- 
Sessions  of  England.    (See  June  6, 1710  ;  Hay,  July  15, 1796 ;  Fiscal  of  Kirkcud- 
bright, M*Laurin's  Cases. )   Mr  Hutchison  mentions  a  case  appearing  in  the  records  of 
the  justices  of  the  county  of  Edinburgh  so  late  as  1704,  where  a  person  bad  sentence 
of  tran.sportation  for  the  crime  of  horse-stealing.    Lord  I'ountainhall  presided  in  the 
sessions.     Jastices  were  found  to  have  no  jurisdiction  in  a  charge  for  subornation  of 
perjury  ;  1710,  Ilay  (M*Laiu*in's  Crim.  Cases,  No.  22.)     A  fine  of  L.60  imposed  by 
justices  was  modified  on  suspension  to  L.30  ;  1710,  Dickson  v.  Hume  (Forbes),  and 
a  fine  of  L.60  was  restricted  tojLi.lO;  1710,  Justices  of  Wigton  (Forbes.)    And 
where  a  small  heritor  was  fined  L.lOO  Scots  for  fornication,  the  sentence  was  sus- 
pended on  the  ground  that  the  fine  was  exorbitant,  as  he  had  not  the  least  pretence 
to  the  title  of  a  gentleman,  and  the  court  reduced  the  fine  to  L.IO  Scots,  ^^  because 
the  defender  had  not  the  face  or  air  of  a  gentleman  ;**  1709,  Sandilands. 

The  civil  jurisdiction  of  the  justices  is  chiefly  exercised  in  their  small-debt  courts. 
There  appears  a  special  smalLdebt  jurisdiction  recognised  in  the  Act  1661,  so  far  as 
regards  servants'  wages.  The  first  justices'  small-debt  act  was  35  Qeo.  III.  c.  123, 
conferring  an  experimental  jurisdiction  for  five  years  in  debts  not  exceeding  L.3 :  6 :  8. 
The  next  was  39  and  40  Geo.  III.  c.  46,  which  extended  the  amount  competent 
to  be  claimed  to  L.6,  at  which  it  has  since  continued,  notwithstanding  several 
unsuccessful  attempts  to  increase  the  amount.  The  6th  Geo.  IV.  c.  48,  amended 
by  12  and  13  Vict.  c.  34  (1849),  forms  the  existing  code  of  rules  for  this  im- 
portant jurisdiction.  No  suspension  or  appeal  is  competent  from  decrees  under 
the  small- debt  act,  but  by  Reduction  only,  and  that  on  the  special  grounds  set  forth 
in  the  act ;  1797,  Hamilton,  Mor.  7630 ;  1803,  Johnston,  Mor.  7634 ;  23d  Dec. 
1848,  Wooley.  (»See  Small- Debt.)  Justices,  in  acting  under  a  special  statute, 
must  adopt  the  form  thereby  provided,  and  not  give  decree  under  their  Small-Debt 
Act ;  21st  Nov.  1840,  M*Connel.  They  cannot  give  decree  for  a  sum,  though  witliin 
the  jurisdiction  of  the  small-debt  court,  if  the  case  necessarily  involves  a  greater 
amount ;  23d  June  1826,  Lindsay  ;  but  see  21st  November  1849,  Robertson. 

The  preliminary  criminal  jurisdiction  of  justices  is  chiefly  exercised  by  appre- 
hending accused  parties — committing  for  further  examination — ^proceeding  in  taking 
precognitions — committing  for  trial  (** until  liberated  in  diie  course  of  la/w") — 
admitting  to  bail  in  cases  which  they  are  competent  to  try.  lliese  proceeding  are 
now  generally  conducted  before  the  sheriff  by  his  fiscal.  The  Exchequer  wiU  not 
allow  the  expense  of  any  proceedings  conducted  before  justices — a  rule  well  worthy 
of  reconsideration.  Their  ordinary  criminal  jurisdiction  is  confined  to  cases  of 
breach  of  the  peace,  petty  theft";,  and  trifiing  assaults,  where  a  small  fine  or  short 
imprisonment  is  sufficient  punishment.  Justices  may  fine  and  imprison  for  criminal 
offences;  19th  Nov.  1714,  FuUerton  ;  and  for  contempt  of  coiurt;  3d  June  1738, 
Edward  v.  Sir  John  Dalrymple.  The  Court  of  Justiciary  more  recently  animad- 
verted on  justices  imposing  a  high  fine  for  fraud  and  wilful  imposition,  as  not  being  a 
proper  case  for  their  jurisdiction ;  27th  Jan.  1813,  Watson  and  Ramsay  v.  Meek. 
The  same  was  observed  in  the  case  of  a  charge  of  wilfully  destroying  a  horse;  17th 
Jan.  1804,  Grierson.  See  14th  Jan.  1816,  Fisher  v.  Robertson  and  Smith.  In  the 
case  19th  Jan.  1838,  McCartney,  2  Swin.  23,  the  court  found  that  the  forms  of 
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Griminal  procedure  required  by  the  Act  9  Geo.  IV.  c.  29,  did  uot  apply  to  justices, 
but  they  restricted  a  sentence  for  theft  from  three  months  to  six  weeks'  imprison- 
ment.    In  all  criminal  prosecutions  at  common  law  the  procedure  and  proof  must 
be  in  writing,  with  an  appeal  to  quarter-sessions ;  10th  July  1798,  Wilkie  v.  Fiscal  of 
the  Fifeshire  Justices ;  13th  July  1739,  Dow ;  25th  Feb.  1776,  Tait.    In  the  last  noted 
case  (Dow),  the  justices  passed  sentence  of  imprisonment,  pillory,  and  banishment  from 
the  county,  and,  so  far  as  regarded  banishment,  the  sentence  was  affirmed  on  an  advo- 
cation, but  recalled  to  any  greater  extent.    Justices  ought  to  be  careful  in  having  their 
fiscal  and  clerk  present  at  the  trial  to  ensure  regularity  of  procedure,  and  to  avoid  risk 
of  errors  and  serious  consequences.    The  author  has  seen  several  instances  where  jus- 
tices, from  the  best  of  motives,  have  investigated  cases  without  any  prosecutor,  or  clerks, 
or  written  forms  of  procedure,  and  imposed  fines  for  offences,  payable  to  the  poor  of 
the  parish.     Such  procedure  would  assuredly  be  checked,  and  the  justice  so  acting 
might  be  seriously  involved  in  the  consequences.     See  Clerk — Criminal  Prosecution, 
There  is  a  great  variety  of  penal  statutes,  chiefly  in  reference  to  revenue,  high- 
ways, fishings,  game,  and  public  houses.     Under  some  of  these  statutes  the  justices 
have  a  cumulative  or  jurisdiction  equal  with  the  sheriff,  and  in  others  the  sole  juris- 
diction.     In  all  such  cases  the  statute,  or  series  of  statutes,  should  be  read  through- 
out, and  no  abridgment  relied  on.     The  prescribed  forms  must  be  strictly  adhered 
to,  and  care  taken  to  be  certain  that  the  person  and  the  offence  clearly  utll  within 
the  jurisdiction  created  by  the  statute,  and  that  the  powers  thereby  conferred  be  no- 
wise exceeded.     The  clerk  of  court,  wherever  possible,  ought  to  be  consulted. 

Unless  where  the  charge  is  clearly  criminal,  or  a  special  statute  gives  authority,  a 
warrant  to  apprehend  ought  never  to  be  wanted  in  the  first  instance,  but  a  warrant 
to  serve  the  party  accused  with  a  copy  of  the  complaint  and  to  ordain  him  to  lodge 
written  answers  within  a  certain  short,  but  adequate,  term  in  the  hands  of  the  clerk 
of  court,  or  to  appear  at  a  certain  specified  time  and  place,  which  is  greatly  prefer- 
able. In  ordinary  civil  matters  the  form  of  process  ought  as  nearly  as  possible  be 
made  conform  to  that  observed  in  the  sheriff  court  in  the  similar  class  of  cases. 
But  where  the  statute  requires  a  party  to  be  apprehended,  it  is  incompetent  to  grant 
warrant  to  summon  or  convene  him,  through  the  more  lenient  mode  of  proceeding ; 
and  where  written  pleadings  or  record  of  evidence  are  excluded,  it  will  render  the 
proceedings  wholly  null  to  admit  them,  although  asked  and  consented  to,  and  in  the 
circumstances  reasonable.  A  party  has  the  privilege  of  a  legal  agent ;  1714, 
Fuller  ton. 

The  sentences  of  justices  in  revenue  cases  are  not  liable  to  review  ;  1710,  Pater- 
son,  Mor.  7594 ;  7th  March  1798,  Mollison.  Justices  can  only  take  precoj^nitions  and 
commit  for  offences  at  common  law  against  revenue  offenders, — the  final  trial  being 
privative  to  the  exchequer ;  1711,  Eyers,  Mor.  7596.  The  Court  of  Session  cannot 
review  such  cases;  1747,  Ramsay,  Mor.  7002.  Justices  cannot  grant  arrestments 
on  excise  decrees ;  1747,  Caldwell,  Mor.  7603.  An  appeal  to  the  quarter-sessions 
in  revenue  cases  is  incompetent,  unless  where  authorized  by  the  special  act ;  1798, 
Ogilvie,  Mor.  7G31.  Distress,  and  not  poinding,  is  the  mode  of  enforcing  decrees  in 
revenue  cases ;  20th  Feb.  1811,  Forgans.  An  officer  of  excise  was  found  liable  in 
damages  for  making  a  forcible  entry  to  execute  a  poinding  on  a  decree  of  justices  ; 
1770,  Sinclair,  Mor.  13,966.  A  bill  of  suspension  was  passed  of  a  conviction  under 
an  excise  statute,  where  the  proceedings  were  grcssly  irregular ;  1801,  Craig,  (Hume's 
Cases,  253.)  But  it  is  no  objection  that  the  record  does  not  specifically  set  forth 
the  offence  ;  14th  Nov.  1807,  Broadford.  Where  parties  had  been  convicted  for 
selling  spirits  in  steam-boats,  it  was  pled — 1st,  that  the  accused  were  not  within  the 
provisions  of  the  statute  ;  and  2d,  that  the  justices  had  no  jurisdiction  beyond  flood- 
mark.  The  Lords  suspended  the  letters  *tfw/?Zic«ter ;  16th  Jan.  1824,  M*Gregor. 
Damages  were  awarded  against  an  excise-officer  for  filegal  imprisonment  under  an 
incompetent  decree  of  the  justices;  10th Sept.  1821,  Ballantme,  2  Mur.  269;  see 
16th  June  1844,  McDonald.     See  Ejccise — Customs. 

General  police  jurisdiction  is  given  by  some  local  statutes.  The  act  for  building 
a  bridewell  for  the  Lower  Ward  of  Lanark  is  an  instance  ;  and  a  special  police  act 
was  some  years  ago  obtained  for  the  county  of  Renfrew  at  the  cost  of  L.645, 19s.  2d. 
These  statutes  have  been  found  to  work  well  in  practice,  as  giving  a  summary  juris- 
dicliou  in  police  offences,  and  relieving  from  the  cumbrous  and  expen^ve  formalities 
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of  written  pleadings  and  record  of  evidence.  If  found  beneficial  for  certain  parts  of 
the  kingdom,  there  appears  good  ground  for  demanding  a  general  measure  of  the 
like  kind  for  the  whole  country. 

In  England  the  duties  of  justices  out  of  sessions  and  with  respect  to  siunmary 
convictions,  are  very  fully  laid  down  by  11  and  12  Vict.  c.  42  and  43.  The 
backing  or  iudorsin;^  warrants  in  England  is  regulated  by  24  Geo.  II.  c.  55, 11  and 
12  Vict.  c.  43,  and  14  and  16  Vict.  c.  18.  (See  darker.  Woods,  17  L.  J.  189  M.C.) 
See  Supp.  to  Bum's  Justice,  by  Wise,  p.  481. 

Justices  have  no  salary  or  remuneration,  but  are  entitled  to  be  reimbursed  for  all 
expenses  disbursed  by  them  in  the  public  service.  By  the  Acts  1617  and  1661  (now 
in  desuetude)  it  was  enacted  that  **  justices  shall  have,  during  the  time  of  sessions 
for  every  day  of  their  abode  (so  it  do  not  exceed  the  number  of  three  days  at  the 
most  at  one  time)  allowed  to  every  one  of  them  forty  shillings  of  Scots  money  daily 
to  be  paid  and  uplifted  by  the  collector  of  fines,  but  neither  lord,  bishop,  privj  coun- 
sellor or  sessiones  shall  have  any  such  allowance."  But  it  was  further  provided,  **  that 
all  such  justices  as  have  the  benefit  of  that  allowance,  and  shall  be  absent  from  any 
ordinary  quarter-sessions,  or  otherwise,  when  he  is  required  lawfully  by  the  Custos 
Rotulorum  to  attend  any  particular  meeting,  shall  incur  the  penalty  of  L.40  Scots 
money,  not  being  lawfully  excused,  and  the  excuse  allowed  by  the  justices  then 
assembled."  In  Perthshire,  the  commissioners  of  supply  voluntarily  assessed  them- 
selves to  relieve  certain  justices  from  law  expenses  which  they  had  incurred  in  dis- 
charge of  their  duty  under  the  Publican's  Licensing  Act ;  and  which,  although  suc- 
cessfrd  in  the  law-suits,  they  had  been  unable  to  recover  from  the  party  prosecuting 
(See  the  case  17th  Jan.  1849,  Millar.) 

From  a  parliamentary  return  (dated  1851)  the  following  were  the  numbers  of  jus- 
tices and  stipendary  magistrates  m  the  united  kingdoms: — 

Justices  appointed.  Justices  qualified.  Stipendiary  MagistratCB. 

England,  20,692  8,165  28 

Ireland,         .        3,695  3,188  71 

Scotland,  4,788  (No  return)  89 

With  reference  to  the  statutes  for  protection  of  justices  {commonly  termed  the 
Ttoopenny  Acts),  that  of  24  Geo.  II.  c.  44  has  been  found  not  to  extend  to  Scot- 
land ;  18th  Dec.  1753,  Duke  of  Douglas,  as  reversed  in  the  House  of  Lords.  But 
the  Act  43  Geo.  III.  c.  141  has  been  found  to  extend  to  Scotland ;  18th  June  1817* 
Gibsons.     This  act  is  in  the  following  terms : — 

1.  Whereas  it  is  expedient  that  justices  of  the  peace  in  Great  Britain  and 
Ireland  /espectivel j,  who,  by  virtue  of  divers  acts  of  Parliamenjt  in  force  in 
the  United  Kingdom,  are  authorized  and  required  to  convict  persons  of  sun- 
•dry  offences  in  a  summary  way,  should  be  rendered  more  safe  in  the  execu- 
tion of  such  their  duty ;  be  it  therefore  enacted,  etc.,  That  in  all  actions 
whatsoever  which  shall,  at  any  time  after  the  passing  of  this  act,  be  brought 
against  any  justice  or  justices  of  the  peace  iu  the  United  Kingdom  of  Great 
Britain  and  Ireland,  for  or  on  account  of  any  conviction  by  him  or  them  had 
or  made,  under  or  by  virtue  of  any  act  or  acts  of  Parliament  in  force  in  the 
said  United  Kingdom,  or  for  or  by  reason  of  any  act,  matter  or  thing  what- 
soever, done  or  commanded  to  be  done  by  such  justice  or  justices,  for  the 
levying  of  any  penalty,  apprehending  any  party,  or  for  or  about  the  carrying 
of  any  such  conviction  into  effect,  in  case  such  conviction  shall  have  been 
quashed,  the  plaintiff  or  plaintiffs  in  such  action  or  actions,  besides  the  value 
and  amount  of  the  penalty  or  penalties  which  may  have  been  levied  upon 
the  said  plaintiff  or  plaintiffs,  in  case  any  levy  thereof  shall  have  been  made, 
shall  not  be  entitled  to  recover  any  more  or  greater  damages  than  the  sum 
of  twopence,  nor  any  costs  of  suit  whatsoever,  unless  it  shall  be  expressly 
alleged  in  the  declaration  in  the  action  wherein  the  recovery  shall  be  had, 
and  which  shall  be  in  an  action  upon  the  case  only,  that  such  acts  wore  done 
maliciously,  and  without  any  reasonable  and  probable  cause. 
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2.  And  bo  it  further  enacted,  That  such  plaintiff  shall  not  be  entitled  to 
recover  against  such  justice  any  penalty  which  shall  have  been  levied,  uor 
any  damages  or  costs  whatsoever,  in  case  such  justice  shall  prove  at  the  trial 
that  such  phiintiff  was  guilty  of  the  offence  whereof  he  had  been  convicted, 
or  on  account  of  which  he  had  been  apprehended,  or  had  otherwise  suffered, 
and  that  he  had  undergone  no  greater  punishment  than  was  assigned  by  law 
to  such  offence. 

This  act  is  extended  '^  to  all  inferior  judges  and  magistrates  in  Scotland  in  regard 
to  any  sentence  pronounced,  or  proceeding  tried  in  any  criminal  trial ; "  9  Geo.  IV. 
c.  29,  8.  26  (1828.)  See  also  1  Will.  IV.  c.  37,  by  which  the  privilege  is  fm-ther 
extended  to  "  all  acts  done  by  any  such  judge  or  magistrate  in  apprehending  any 
party,  or  in  regard  to  any  criminal  cause  or  proceeding,  or  to  any  prosecution  for  a 
criminal  penalty."  These  statutes  only  protect  justices  for  errors  and  defects  in 
judgment,  and  not  when  exceeding  their  powers,  or  for  gross  violations  of  form,  espe- 
cially in  matters  affecting  the  liberty  of  the  subject  and  the  provisions  of  the  Act 
1701,  c.  6.  Lord  Mansfield — in  a  case  where  a  justice  had  maliciously  fined  a  clergy- 
man for  profane  swearing,  after  having  been  previously  acquitted  of  the  charge  by 
another  justice — observed,  "I  shall  always  abide  by  the  distinction  between  where 
an  illegal  act  is  done  by  a  magistrate  through  ignorance,  and  where  through  the 
corruption  of  the  heart ;  here,  I  am  convinced,  it  was  the  heart.  It  makes  one  bleed 
that  the  administration  of  justice  should  be  in  such  hands."  The  justice  was  fined 
L.200,  laid  under  securities  for  good  behaviour,  and  his  name  struck  out  of  the 
Commissi(m  of  the  Peace  ;  Boyd,  440. 

Anciently  justices  were  censurable  by  the  Privy  Council  of  Scotland  for  any  abuse 
of  office,  and  may  be  so  still  by  the  Privy  Council  of  the  United  Kingdom.  They 
are  liable  to  prosecution  criminally  before  the  Court  of  Justiciary,  and  civilly  before 
the  Court  of  Session.  Numerous  cases  of  both  kinds  are  on  record.  See  Ist  August 
1712,  Sands;  2d  Feb.  1731,  Hay  of  Drummelzier.     (1  Hutchison,  63.) 

The  following  decided  cases  in  Scotland  are  illustrative  of  the  responsibility  of 
justices  for  their  judicial  acts : — 

Note  of  Decided  Cases  as  to  the  Liaoilitt  of  a  Magistbate  fob  Malversa- 
tion OF  Office. 

1.  Justices  were  held  liable  to  a  complaint  to  the  Court  of  Session  for  violence 
and  riot  in  an  intrusion  into  a  church,  and  the  defence  that  they  had  been  acting  in 
their  official  capacity  as  justices  in  settling  a  minister,  was  repelled ;  1 0th  January 
1709,  the  Lord  Advocate  v.  Sir  John  Carnegie. 

2.  A  sheriff  was  called  on  to  answer  for  contempt  in  proceeding  in  a  cause  after 
advocation  was  intimated  in  court.     As  to  the  private  party  takmg  advantage  of  * 
the  procedure,  it  was  thought  he  was  liable  too,  because  of  his  private  knowl^ge ; 
1711,  Scott,  Mor.  13,946. 

3.  Leitch,  the  provost  of  Rutherglen  had  fined  and  imprisoned  a  man  on  the  pro- 
secution of  the  fiscal  for  removing  a  march  stone,  and  ploughing  a  baulk, ''  contrary 
both  to  the  laws  of  God  and  man."  The  objection,  amongst  others,  was,  that  he 
sat  judge  in  his  own  cause,  he  having  acres  adjacent  to  the  march.  *•  The  Lords 
found,  if  Provost  Leitch  had  lands  on  the  march,  that  he  could  not  sit  judge,  but 
should  have  declined  himself ;  and  that  being  proved,  it  was  a  sufficient  ground  to 
make  him  liable  for  the  damages  and  wrongous  imprisonment ;"  1711,  Leitch,  Mor. 
13,940.     (See  English  case,  R.  v.  Justices  of  Herefordshire,  6  Q.  B.  753.) 

4.  A  warrant  being  granted  to  imprison  a  married  woman  on  a  charge  of  breach 
of  trust,  and  as  being  infttga — "  The  Lords  found  that  the  warrant  granted  by  the 
justice  of  peace  was  illegal,  being  for  imprisoning  a  married  wife  for  a  civil  debt ; 
,and  therefore  the  said  justice  of  peace  was  liable  in  expenses  and  damages;"  1716, 
Pitcaum,  Mor.  13,948. 

5.  An  unwarrantable  decree  being  pronounced  by  the  justices  of  peace,  the  Iiords 
nevertheless  assoilzied  them  from  the  damages,  but  found  the  plaintiff  liable  for  the 
same  as  improbus  litigatur;  1715,  Lord  FuUarton,  Mor.  7503  and  13,949. 

6.  Where  a  sheriff  had  granted  a  warrant  at  the  instance  of  a  creditor,  to  inven- 
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tory  and  sequestrate  a  debtor's  effects — "  Upon  report,  it  was  the  opinion  of  the 
court  that  both  creditor  and  his  doer  were  liable,  as  in  the  construction  of  law  both 
had  applied  ;"  and  that  the  sheriff  "  having  granted  warrant  to  sequestrate  the  pur- 
suer's goods  on  no  other  pretext  than  the  assertion  of  the  creditors  or  their  doer,  was 
unwarrantable  and  illegal,  and  therefore  that  he  was  liable  in  the  pursuer's  damages 
and  expenses;"  1750,  Anderson,  Mor.  13.$>49. 

7.  A  judge  as  well  as.  a  party  were  found  liable  in  damages  for  a  fugte  warrant  on 
a  groimdless  application;  1789,  Laing,  Mor.  8555  and  13,951. 

8.  In  an  action  of  damages  for  summary  imprisonment  for  refusing  to  depone  as 
to  the  number  of  cattle  liable  to  certain  custom  dues,  the  tacksman  and  bailie  were 
both  found  liable  in  damages;  1743,  Bell,  Mor.  13,951. 

9.  A  bailie  of  Dundee  was  found  liable  in  damages^  for  wrongous  imprisonment, 
but  not  for  the  penalties  under  the  statute  1701,  because  *' that  the  bailie  was  only  mis- 
taken in  taking  care  of  the  police  of  the  town,  and  the  pursuer  glad  to  catch  mm  in 
a  slip  ;"  1745,  Steel,  Mor.  13,952. 

10.  A  bailie  was  foimd  liable  for  committing  for  housebreaking,  without  giving  a 
written  warrant ;  1748,  Philp,  Mor.  13,953. 

11.  In  an  action  against  the  fiscal  and  sheriff  for  wrongous  imprisonment  on  a 
groundless  charge  of  theft,  both  were  assoilzied.  Observed,  **  there  is  this  material 
difference  between  the  situation  of  a  public  oificer  and  an  individual,  that  the  former 
is  obliged  in  dut^  to  interfere,  while  the  latter  is  not ;  and  it  would  therefore  be 
dangerous  to  subject  the  former  in  damages  where  he  acts  6(ma/^,  and  without  any 
view  to  his  own  interest;"  1793,  Henderson,  Mor.  17,072. 

12.  A  jiLstice  of  the  peace  was  found  liable  in  L.105  of  damages  for  wrongous 
seizure  and  imprisonment  of  a  clergyman ;  M'Arthur,  1808 ;  Buchanan's  Cases,  60. 

13.  An  action  was  sustained  against  certain  justices  for  having  granted  an  illegal  . 
warrant  to  imprison  the  pursuer  for  aliment  of  a  bastard  cliild,  and  against  another 
justice  for  aiding  and  abetting  the  illegal  proceedings ;  July  3,  1824,  Kenton. 

14.  Where  the  proceedings  are  grossly  irregular  and  lawless,  it  is  not  necessary  to 
allege  and  prove  malice  in  an  action  for  wrongous  imprisonment  against  justices. 
Dec.  21,  1826,  MilhoUan. 

15.  Magistrates  apprehending  persons  under  suspicious  circumstances,  are  not 
liable  in  damages  unless  malice  and  want  of  probable  cause  be  proved.  **  Magistrates 
are  appointed  for  the  protection  of  society,  and  the  wellbeing  of  the  government  of 
the  country ;  and  for  their  protection  in  discharge  of  their  duty,  no  action  can  be 
brought  against  them  unless  on  the  ground  of  malice  and  want  of  probable  cause, 
and  both  must  be  proved.  The  pursuer  may  make  out  the  malice,  and  yet  fail  if  he 
does  not  prove  want  of  probable  cause  ;  for  if  there  was  probable  cause,  the  magis- 
trate is  protected  in  whatever  situation  his  mind  may  be."  Per  Lord  Chief  Com- 
missioner Adam;  Jan.  11,  1828,  Hosie  ;  4  Murray,  420.  See  20th  June  1806, 
Andrew  v.  Murdoch;  July  5, 1836,  Railton;  Feb.  22,  1839,  Orr ;  July  18, 1828, 
Watt,  4  Mur.  577. 

IG.  Where  a  party  had  been  illegally  apprehended  on  an  informal  warrant  as 
being  in  fuga^  it  was  held  not  necessary  to  aver  malice  in  an  action  of  damages 
against  the  justices.  *<  The  action  proceeds  on  the  allegation  that  the  party  was 
taken  into  custody,  and  on  a  warrant  grossly  illegal  and  irregular.  It  is  clear  that 
in  such  a  case  malice  is  not  the  groundwork.  It  is  no  matter  whether  it  was  from 
error  or  malice,  if  grossly  illegal  and  irregular,  the  party  is  entitled  to  claim  damages 
alike  from  the  private  party  and  the  judge."  Per  Lord  Pitmilly,  Nov.  13, 1828, 
Strachan.  See  to  same  effect,  Nov.  12,  1829,  Pollock;  July  12,  1838,  Rae  r. 
Sinclair  (Jury  Court.) 

17.  Where  persons  had  been  imprisoned  without  a  written  warrant,  an  action 
against  the  fiscal  and  magistrates  was  sustained  without  libelling  malice,  notwith- 
standing the  Acts  43  Geo.  111.  c.  141,  and  9  Geo.  IV.  c.  29.  (The  Act  1  Will.  IV. 
c.  37,  was  not  then  passed.)  "Under  these  statutes  it  is  necessary  to  libel  malice 
in  an  action  of  damages  against  judges  and  magistrates,  in  regard  to  any  sentence 
pronounced  or  proceeding  had  in  a  criminal  trial.  But  according  to  the  showing  of 
the  pursuer,  he  was  never  competently  brought  to  trial,  and  the  proceedings  against 
him  were  extrajudicial,  lawless,  and  oppressive."  Per  Lord  Corehouse,  June  1, 183% 
Richardson. 
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18.  Where  a  convictiou  under  the  Embezzlement  Act,  17  Geo.  III.  c.  56,  had 
been  quashed  for  infurmalities  in  the  proceedings,  it  was  nevertheless  held  neces- 
sary to  liuel  malice  to  sustain  an  action  of  damages  against  the  justices.  **  This 
was  a  proceeding  in  a  criminal  trial,  and  the  object  of  the  statute  is  declared  to 
be  to  render  justices  more  safe  in  the  discharge  of  this  their  duty.  It  must  be 
libelled  that  the  acts  were  done  maliciously,  and  without  any  reasonable  and  pro- 
bable cause."    Per  Lord  Justice-Clerk  (Boyle),  Jan.  21, 1841,  Malonie. 

19.  Where  u  party  had  been  apprehended  under  an  informal  warrant,  the  justice 
was  held  protected  by  the  statutes.  See  Lord  Cuninghame*s  very  full  note. — Per 
Lord  President  Hope — "  If  the  question  relates  to  the  form  of  the  proceedings,  the 
judge  is  witliin  the  protection  of  the  statutes  ;  aud  unless  malice  and  want  of  pro- 
bable cause  be  expressly  libelled,  he  is  entitled,  on  tendering  twopence,  to  be  as- 
soilzied. We  must  not  look  for  the  observance  of  the  strict  rules  of  regular  cri- 
minal procedure  ;"  Dec.  18,  1841,  M*Kellar.  It  was  held  in  the  same  case,  tbat  the 
benefit  of  the  statutes  did  not  extend  to  the  clerk  of  the  justices.  See  Feb.  25, 
1842,  More.     See  Criminal  Proaecutioti — Wro^igcus  Imprisonment. 

JUSTICE  A  YRES— the  circuits  of  the  justiciary  judges.     See  CourU. 

JUSTICE-GENERAL  is  the  head  of  the  crimin.il  court  or  justiciary.  This  was 
long  an  honorary  office  held  by  a  nobleman,  whilst  the  actual  presidency  was  exer- 
cised by  the  Lord  Justice- Clerk.  On  the  death  of  the  Duke  of  Montrose,  who  last 
held  the  honorary  office,  it  was  combined  with  that  of  the  Lord  President  by  the 
Act  1  Will.  IV.  c.  69,  ss.  18  and  Ift ;  2  Hume,  18. 

JUSTICE-CLERK,  originally  the  clerk  and  assessor  of  the  iusticiary,  and  hence 
he  still  appoints  the  principal  clerk,  was  first  assumed  as  a  juage  in  1663,  and  con- 
firmed in  1671,  when  the  court  was  remodelled,  and  by  Act  1672,  c.  16,  he  is  de- 
clared President  in  absence  of  the  Justice-General ;  2  Hume,  18. 

JUSTICIAR  OF  SCOTLAND,  the  ancient  criminal  judge  in  Scotland  ;  became 
heritable  in  the  family  of  Argyle  (about  1526),  afterwards  given  in  commission ; 
now  merged  in  the  office  of  Justice-General ;  2  Hume  1-14. 

JUSTlCIiVRY  COURT— the  supreme  criminal  court,  esUblished  by  the  Act 
1673,  c.  16.  It  consists  of  the  Justice-General,  Justice-Clerk,  and  five  judges. 
Three  form  a  quorum  in  the  high  court — two  are  named  for  each  of  the  three 
circuits,  but  one  may  act.  No  appeal  is  competent  to  the  House  of  Lords  from  the 
justiciary.  Peers  are  liable  to  the  jurisdiction  of  this  court  for  minor  offences,  but 
not  for  treason  and  felony,  which  arc  tried  by  the  House  of  Lords.     See  Courts. 

JUSTIFIABLE  HOMICIDE,  is,  where  death  is  the  result  of  pubUc  or  private 
duty — killing  where  absolutely  necessary,  as  in  suppressing  a  riot,  or  on  resistance 
to  a  warrant,  are  instances  of  the  former ;  and  killing  in  self-defence  is  an  instance 
of  the  latter.     See  Homicide. 

JUSTIFICATION  is  a  ulea  in  law,  where  the  fact  charged  being  admitted,  it  is 
excused  or  justified  on  legal  grounds. 

JUVENILE  OFFENDERS  and  VAGRANTS.  The  Act  10  and  11  Vict.  c.  82, 
**  for  the  more  speedy  trial  and  punishment  of  juvenile  offenders,*'  does  not  extend 
to  Scotland.     Two  acts  of  parliauient  now  regulate  the  treatment  of  such  juveniles. 

First,  The  Act  17  and  18  Vict.  c.  86  (1854),  "for  the  better  care  and  refor- 
mation of  youthful  offenders  in  Qreat  Britain"  (Ireland  is  expressly  excluded.) 

Sec.  1.  Secretary  for  the  Home  department,  on  application  of  directors  of  re- 
formatory school,  may  direct  an  inspector  of  prisons  to  report  on  its  condition 
and  regulations,  and  such  as  is  certified  to  be  useful  and  efficient  for  its  purpose, 
shall  be  a  reformatory  school  under  the  act,  subject  to  inspection  of  inspectors  of 
prisons,  and,  on  inspector's  report,  certificate  may  be  withdrawn. 

Sec.  2.  Any  person  under  the  age  of  sixteen  who  shall  be  convicted  of  any  offence 
before  a  magistrate  or  two  or  more  justices  of  the  peace  in  England^  and  in  Scotland, 
before  any  shcritl*  or  magistrate  of  burgh  or  police  magistrate  (justices  appear 
excluded  in  Scotland)  in  additioti  to  the  sentence  passed  as  punishment,  the 
offender  may  be  sent  to  such  school,  if  directors  be  willing  to  receive  him  there,  to  be 
detained  for  a  period  not  less  than  two  years,  nor  more  than  five  years.  But  there 
must  be  a  previous  imprisonment  of  not  less  than  fourteen  days  ;  and  Secretary  for 
the  Home  department  may  order  offender  to  be  discharged  from  the  school. 
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Sec.  3.  Tlie  Treasury  to  defray  either  the  whole  or  a  portion  of  the  cost  of  the 
care  and  muinlcnance  of  such  offender  at  such  rate  per  head  as  shall  be  deter- 
mined on. 

Sec.  4.  The  offender  absconding  from  school  or  wilfully  neglecting  or  refusing  to 
abide  by  the  rules  thereof,  mavy  by  sentence  of  the  before-named  magistrates^  be 
I)unished  by  imprisonment  with  hard  labour  for  any  period  not  exceeding  three 
months. 

»Scc.  o.  The  court  by  which  the  offender  is  ordered  to  be  detained,  may  charge 
the  parent  or  step- parent  if  of  sufficient  ability  to  bear  the  same,  with  a  sum  not 
exceedi!ijr./?i'^  shillings  in  the  week  for  support  of  the  offender. 

Sec.  6.  To  com])el  such  parent  or  step-parent  to  support  such  offender,  the 
prf)visions  of  the  English  Poor-Law  Acts  43d  of  Queen  Elizabeth  ;  69  Geo.  III. 
c.  12,  and  4  and  5  Will.  IV.  c.  76,  and  the  Scotch  Poor  Law  Act  8  and  9  Vict, 
c.  S3,  are  declared  applicable  to  parents  refusing  to  pay  the  amount  so  charged. 

Sec.  7.  Secretary  of  State  may  remove  offender  from  one  school  to  another. 

(Second.)  The  other  statute  is  17  and  18  Vict.  c.  74,  "  An  act  to  render  refor- 
matory and  industrial  schools  in  Scotland  more  available  for  the  benefit  of  vagrant 
children"  (1834),  carried  through  by  Mr  Alexander  Dunlop  the  member  for 
Greenock. 

Sec.  I.  Any  young  person  apparently  under  the  age  of  fourteen  years,  found 
begging,  or  not  having  any  home  or  settled  place  of  abode  or  proper  guardianship, 
and  having  no  lawful  or  visible  means  of  subsistence,  found  wandering,  though  not 
charged  with  any  actual  offence,  and  brought  by  any  constable  or  police  officer 
before  any  sheriff  or  magistrate  {this  appears  to  include  justices),  the  sheriff  or 
magistrate  after  inquiry  and  intimation  to  the  inspector  of  the  poor  and  parents, 
guardians,  or  others  interested  in  such  person,  if  the  same  can  be  found  ;  and  unless 
such  persons  shall  find  seciu-ity  for  his  or  her  good  behaviour  for  a  sum  not  less  than 
L  1,  nor  more  than  L.5,  for  a  period  not  exceeding  twelve  months,  and  failing  such 
surety,  the  magistrate  may  order  such  young  person  to  be  sent  to  any  reformatory 
school  or  industrial  institution  which  has  been  sanctioned  by  Secretary  of  State,  to 
be  detained  for  such  ])eriod  as  may  appear  necessary  for  education  and  training,  but 
not  beyond  the  age  oi  fifteen  years,  the  magistrate  having  regard  to  the  religious 
belief  oF  the  child. 

Sec.  2.  Such  young  person  absconding  before  being  duly  discharged,  and  refusing 
to  return,  may  be  punished,  on  sentence  of  such  magistrate  by  whipping,  or  imprison- 
ment not  exceeding  twenty  days. 

Sec.  3.  Persons  wilfully  withdrawing  such  young  person  from  school  or  inducing 
him  or  hor  to  abscond,  to  be  liable  in  a  penalty  of  L.5,  or  imprisonment  not  exceeding 
sixty  days. 

Sec.  4.  Persons  liable  to  support  such  young  persons  may  be  sued  for  all  or  part 
of  the  expense  of  such  support. 

Sec.  5.  If  not  received  from  parents,  the  expense  to  form  a  valid  charge  on  the 
funds  of  the  parochial  board  of  parish  liable  in  support,  to  be  charged  every  year, 
and  may  be  sued  for  in  the  sheriff's  small -debt  court,  whatever  be  the  amount, 
within  three  months  after  the  lapse  of  any  year. 

Sec.  6.  The  directors  may  make  rules,  to  be  approved  of  by  the  Lord  Advocate. 

Sec.  7.  The  education  committee  may  grant  aid  for  the  erection  of  suitable  build- 
ings and  the  annual  expenses  of  the  school,  and  which,  in  that  case,  shall  be  open 
to  the  inspection  of  the  inspector  of  schools. 

Sec.  8.  The  act  is  not  to  interfere  with  forms  of  removal  under  the  8  and  9  Vict, 
c.  83. 

{There  are  annexed  Schedules  cimtaining  fortns  of  committal  and  of  bond  of 
caution.) 

K 

KAIN,  said  to  be  derived  from  cannot,  a  term  ased  to  denote  animals  stipulated 
in  charters  to  be  delivered  by  vassals  to  their  superiors.  In  modern  practice  the 
word  is  limited  to  poultry,  stipulated  by  leases  to  be  g^vcn  by  tenants  to  landlords ; 
Ersk.  B.  2,  T.  10,  S.  32 ;  2  Hunter,  289. 
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KELP — the  property  right  is  not  in  the  crown,  but  in  the  proprietor  of  the  sea 
shore  ;  1760,  Earl  of  Morton,  M.  13,528.  It  does  not  belong  to  a  minister  whose 
glebe  is  bounded  by  the  sea ;  nor  to  a  tenant  of  a  farm,  unless  expressly  granted  to 
him ;  Hunter,  573. 

KENNING  TO  A  TERCE,  is  the  judicial  form  whereby  a  widow,  who  has  been 
previously  served  to  her  terce,  or  a  third  pro  indivisOj  of  lands  in  which  her  hus- 
band died  infeft,  has  a  precise  third  laid  off  to  her  by  the  sheriff.  It  is  now 
nearly  obsolete  in  practice;  Ersk.  B.  2,  T.  9, S.  50;  1  Juridical  Styles,  325  (4th 
edition.) 

KEY.  Goods  may  be  transferred  by  delivery  of  key  of  warehouse  in  which 
contained ;  2d  March  1830,  Maxwell,  affirmed  4th  April  1831 ;  Bell's  Prin. 
8.  1302. 

KEYS,  FALSE.     Entry  by  such  is  housebreaking ;  1  Hume,  72. 

KEYS,  QUEEN'S.  The  writ  to  break  open  doors  for  the  execution  of  legal 
diligence  is  so  called  ;  Stair,  B.  4,  T.  48,  S.  40. 

KIDNAPPING,  stealing  of  human  creatures  (Plagium),  was  once  held  as  a 
capital  offence ;  1  Ilume,  82. 

KUiLING.     See  Homicide, 

KILN — a  lime-kiln,  though  on  the  extremity  of  a  property,  and  unpleasant  to 
the  inhabitants  on  the  next,  was  held  not  a  nuisance  ;  Jan.  20, 1767,  Dewar;  Mor. 
12,803.  But  a  brick-kiln,  which  actually  damaged  a  neighbouring  garden,  was 
ordered  to  be  removed  ;  July  29,  1768,  Ralson ;  Mor.  12,808.     See  Nuisance. 

KINDLY  TENANTS,  or  UENTALLERS,  were  possessors  imder  leases  on 
low  or  elusory  rents.  If  no  tenn  of  endiu*ance  was  mentioned,  they  were  held  life- 
rent leases ;  and  if  heirs  were  mentioned,  they  endured  for  the  lifetime  of  the  first 
heir.  These  rights  were  good  against  the  granter  and  his  heirs,  but  not  against 
singular  successors,  unless  they  were  evidenced  by  proper  written  grants,  foUowed 
by  possession.  They  are  now  little  known  in  practice.  See  as  to  the  crown  rent- 
allers  of  Lochmaben,  Feb.  6,  1838,  Marquis  of  Queensberry  ;  Ersk.  B.  2,  T.  6, 
S.  37 ;  1  Hunter,  407. 

KIN — KINDRED.  Lineal  relationship  is  that  between  ascendant  and  descen- 
dant— as  father  and  son ;  collateral  is  that  between  those  of  the  same  stock,  but 
not  descending  the  one  from  the  other,  such  as  between  brothers.  Both  the  civil 
and  canon  law  agreed  in  the  former,  and  held  each  step  a  degree.  Amongst  col- 
laterals, the  canon  law  reckoned  only  on  one  side  counting  the  distance  of  the  most 
remote  from  the  common  stock.  But  the  civil  law  reckoned  on  both  sides.  By  the 
former  mode  an  uncle  and  nephew  stood  in  the  second,  but  by  the  latter  in  the 
third  degree.  Our  law  adopts  the  rule  of  the  canon  law  in  reckoning  consanguinity  ; 
Ersk.  B.  1,T.  0,  S.  8. 

KING.  Crown  rights  include  all  lands  having  no  proprietor,  hidden  treasures, 
salmon-fishings,  gold  and  silver  mines,  and  wrecks  ;  Jan.  28,  1850,  Breadalbane. 
Wherever  a  party  dies  without  lej^al  heirs,  his  whole  estate  devolves  on  the  crown 
as  ultimua  heres^  and  is  adjusted  in  Exchequer  under  certain  regulations.  The 
crown  is  preferable  to  a  landlord,  if  the  crown  right  is  completed  before  sale  of  the 
tenant's  effects:  July  6,  1802,  Robertson  ;  June  29,  1809,  Johnstone  (Exchequer), 
crown  property  acquired  from  a  subject  is  liable  in  poor  s  rates ;  June  14,  1825, 
and  Feb.  14, 1829,  North  Leith.  General  Post-Office  is  not  liable  in  local  assess- 
ments ;  Jan.  22,  1850,  Lord  Advocate :  Ersk.  B.  3,  T.  7,  S.  31. 

KING'S  (ou  QUEEN'S)  EVIDENCE  or  WITNESS,  is  the  equivalent  term 
to  an  approver  in  England.  An  accomplice  in  a  crime  {socius  criminis)  is  made  a 
witness  against  others,  on  himself  being  freed  from  criminal  prosecution  for  the 
offence.  No  magistrate  ought  to  hold  out  any  such  promise,  or  make  any  similar 
agreement,  without  consent  of  crown  counsel.  Though  such  promise  has  been  given 
by  a  magistrate  or  other  unauthorized  party,  it  is  not  binding  on  the  public  prose- 
cutor ;  but  neither  can  disclosures  made  on  such  promise  be  used  against  the  party 
making  them.  The  prosecutor,  by  putting  the  party  into  the  witness-box,  liberates 
him  from  prosecution,  without  any  further  act  or  declaration.  No  party  can  be 
compelled  to  give  evidence  of  his  own  turpitude.  But  if  he  does  take  the  oath,  be  will 
be  liable  to  the  pains  of  prevarication  and  perjury,  if  he  swears  falsely.  The  testi- 
mony of  such  witnesses  is  not  received  as  pure  evidence,  and  requires  corroboration 
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by  witnesses  who  are  beyond  suspicion.  Where  such  a  party  is  called  in  exculpn- 
tion,  he  is  under  no  such  immunity  from  prosecution,  but  is  not  boimd  to  answer 
questions  which  may  triminate  himself ;  2  Alison,  453.     See  Accomplice, 

KING'S  (or  QUEEN'S)  FREEMEN,  had  a  privilege  given  by  a  series  of  sta- 
tutes, whereby  persons  who  had  served  in  the  army  or  navy  could  carry  on  trades^  in 
royal  bur<rhs»  notwithstanding  the  exclusive  privileges  of  incorporations,  and  which 
led  to  much  litigation.  The  leading  statutes  are,  3  Geo.  III.  c.  8;  24  Geo.  III. 
c.  6 ;  42  Geo.  III.  c.  (59;  52  Geo.  III.  c.  68  ;  56  Geo.  III.  c.  67.  The  abolition 
of  the  exclusive  privileges  of  burgh  incorporations  by  the  Act  9  Vic.  c.  19  (1846), 
has  rendered  this  branch  of  law  one  merely  of  historical  interest.  Sec  Burghtt 
Royal. 

KING'S  (OR  QUEEN'S)  TRADESMEN  are  free  from  poor's  rates  and  other 
burgh  assessments,  when  appointed  by  commissions  under  the  Privy  Seal,  with  a 
clause  of  exemption,  but  not  those  merely  by  appointment  of  officers  of  the  house- 
hold ;  18th  Feb.  1830,  Magistrates  of  Edinburgh.  The  right  of  nomination  Ib 
limited  to  one  of  each  craft;  Act  1592,  c.  155  ;  1594,  c.  225;  1597,  c.  279  ;  1681. 
See  Dunlop,  248. 

KIRK,  disturbers  of  public  worship  were  punished  by  fine  and  escheat  of  move- 
ables ;  1551,  c.  17;  1587,  c.  27  ;  1  Hume,  572  ;  Beirs  iSupp.y  139. 

KIRK  ROAD.     See  Highways. 

KIRK  AND  MARKET,     ^^q  Deathbed, 

KIRK  SESSION  is  a  parochial  church  court,  consisting  of  the  minister  and 
elders  of  each  parish.  Under  the  former  poor-law  the  session,  together  with  the 
heritors,  were  the  administrators  of  the  funds.  The  session  cannot  introduce  new 
or  raise  old  fees  which  are  payable  to  them  for  behoof  of  the  poor ;  26th  July  1766, 
Beveridge  {DunfermUneyy  26th  Feb.  1810,  Douglas  (Baldernock.)  But  may  have 
an  exclusive  riglit  of  letting  out  hearses  and  mortclothes,  founded  on  long  usage  ; 
10th  Aug.  1756,  Tumbull  {Kippen)  ;  18th  Feb.  1783,  Dumfries.  Notwithstanding 
the  terms  of  the  52d  sec.  of  Poor-Law  Act,  8  and  9  Vict.  c.  83,  the  session  retain 
power  of  administering  the  fees  exacted  for  the  proclamation  of  banns,  according  to 
immemorial  usage,  to  the  exclusion  of  the  control  of  the  parochial  boards.  The 
kirk-session,  however,  are  in  this  matter,  as  well  as  with  the  church-door  collections, 
liable  to  account  for  their  intromissions  to  the  heritors,  who  have  (sec.  54)  a  ''right 
to  examine  the  accounts  of  the  kirk-session,  and  to  inquire  into  the  manner  in 
which  the  funds  have  been  applied  ;**  Kirk-session  of  Crieff,  9th  Feb.  1 854 ;  26 
Jur.  235.  Kirk-sessions  cannot  sue  or  be  sued  as  an  incorporation,  but  the  names 
of  the  whole  members  must  be  set  forth  in  the  judicial  writ;  14th  Nov.  1839,  Kirk- 
session  of  North  Berwick  ;  Ersk.  B.  1,  T.  5,  S.  5;  Dunlop,  263. 

KNAVESHIP  is  a  certain  quantity  of  meal  paid  to  the  miller's  servant  for  work 
done  ;  in  the  same  way  as  the  multure  is  a  quantity  paid  to  the  proprietor  or  tacks- 
man of  the  mill,  as  the  exaction  due  for  the  use  of  the  mill,  assessed  on  the  lands 
astricted  thereto  ;  Ersk.  B.  2,  T.  9,  S.  19.     See  Multures. 

KNIGHT — the  highest  rank  of  commoner  ;  but  liable  to  serve  as  juryman. 

KNIGHTS  OF  THE  SHIRE— Representatives  of  counties. 
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LABES  REALIS,  or  VITITOI  REALE,  an  inherent  defect  in  the  right  or  title 
to  property  which  attaches  thereto  by  whomsoever  acquired.  This  is  the  rule  in  theft, 
spulzie,  forgery,  and  fraudulent  vitiation  of  bills.  Merc  fraud  is  not  within  the  rule, 
so  that  a  party  deriving  right  in  good  faith  from  a  fraudulent  acquirer  is  not  subject 
to  the  challenge  which  would  have  been  good  against  the  original  party.  In  Eng- 
land, stolen  goods  sold  in  market  ouvert  (open  market)  are  freed  from  the  taint,  but 
this  exception  is  not  admitted  in  Scotland;  Ersk.  B.  2,  T.  1,  S.  38;  B.  3,  T.  3, 
S.  8  ;  Brown  On  Sale,  418.     See  Consent. 

LABOURERS.  Justices  had  the  regulation  of  labourers*  wages  under  the 
Scotch  statutes  1017  and  1661,  but  these  are  repealed  by  53  Geo.  III.  c.  40,  and 
6  Geo.  IV.  c.  129,  s.  2.     As  to  arrestment  of  labourers*  wages,  see  Arrestment. 
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LABOUR,  HARD.     See  Prisons. 

LABOUR,  STATUTE.     See  Highways. 

LACHES,  an  English  law  term,  denoting  neglect  or  carelesaness,  such  as  the 
holder  of  a  bill  omitting  or  delaying  to  notify  its  dishonour. 

LADY-DAY,  the  25th  March— an  English  term. 

liADY'S  GOWN,  the  present  made  by  a  purchaser  to  a  wife  on  renouncing  her 
liferent  in  her  husband's  estate,  and  which  becomes  paraphernal ;  Ersk.  B.  1,  T.  6, 
S.  15. 

LAKES  are  carried  by  the  clause  of  ])art8  and  pertinents,  and  the  soil  is  the 
property  of  the  heritors,  whose  lands  surround  it.  But  it  is  not  the  subject  of  divi- 
sion  as  a  commonty  under  the  Act  1695,  c.  30 ;  10th  March  1854,  Menzies  v. 
M'Donald  (Loch  Ranoch);  Stair,  B.  2,  T.  3,  S.  73. 

LAMMAS,  1st  of  August;  an  English  and  Scotch  terra. 

LANDED  MEN  may,  in  criminal  trials,  have  a  majority  of  jury  of  their  class ; 

6  Geo.  IV.  c.  22  s.  12.     Sec  Jury. 

LAND  CLAUSES  ACT.  The  English  Act  is  8  and  0  Vict.  c.  18.  The  Scotch 
Act  is  8  Vict.  c.  ly  (1845),  under  which  justices  have  special  jurisdiction  and  powers. 

LAND-TAX  is  the  permanent  (but  redeemable)  tax  on  property  in  Scotland, 
fixed,  at  the  time  of  the  Union,  at  the  sum  of  L.47»954  per  annum.  The  first 
national  taxes  on  land  were  in  the  times  of  William  the  Lion  and  of  Alexander  111., 
known  as  the  "  old  extent."  The  new  extetit  was  by  the  Act  1474,  c.  56,  required 
to  be  ascertained  in  each  service  of  heirs,  which  was  usually  fixed  at  the  fourth  of 
the  old  extent,  and  so  called  the  fourth  mail,  A  valuation  was  made  in  1G67  by 
Cromwell,  and  called  the  valued  rent.  Valuations  will  now  be  made  according  to 
the  Act  17  and  18  Vict.  c.  91  (1854.)  Rents  mortified  to  colleges  and  hospiti^ 
are  exempted  from  the  land-tax;  1690,  c.  6;  1706,  c.  2.  Coal  and  salt  works 
are  also  exempted,  provided  that  the  total  for  each  shire  is  kept  entire  ;  1681  ; 
(Bovd,  365  ;)  (Wight,  Appendix  No.  32.)  The  share  borne  by  the  burghs  of  the 
land-tax  is  called  Stents  and  is  levied  by  stentmasters,  api)ointed  by  the  magistrates, 
from  rents  and  income  (1667),  '*  according  to  the  avail  and  quantity  of  each  per- 
son's rent,  living,  goods  and  gear  which  he  hath  within  burgh ;"  16th  June  1759 
(Kamc's  Decisions.)  In  counties  it  was  levied  by  the  commissioners  of  supply  from 
lands  according  to  their  valued  rent.  Arrears  do  not  affect  singular  successors, 
but  only  the  owner  of  the  lands  for  the  time,  so  it  is  not  a  ddntum  fundi ;  1664, 
Graham.  The  commissioners  divided  the  valuation  on  division  of  lands,  subject  to 
review  of  the  Court  of  Session.  The  division  proceeded  on  a  petition  and  proof 
of  the  relative  values  which  was  generally  taken  under  a  commission  to  two  or  more 
of  their  number,  who  reported  to  the  general  meeting.  If  the  decree  was  formal,  it 
could  not  be  set  aside  by  reduction.  A  reduction  was  excluded  by  long  delay  and 
acquiescence ;  IGth  June  1774,  Earl  of  Fife.  The  collection  and  management  of 
the  tax  is  under  the  commissioners  of  taxes ;  but  the  collector,  who  was  formerly 
named  by  the  county,  is  now  appointed  by  the  Treasury.  Interest  is  diargcable  on 
the  tax  after  six  months.  After  three  years,  receipts  need  not  be  product  imless 
denunciation  has  followed  to  enforce  payment,  and  then  one  year  further  is  allowed 
for  recovery  ;  1706,  c.  2.  The  Acts  which  regulated  this  tax  were  1585,  c.  34 ; 
1640;  1670,  c.  3  ;  1672,  c.  4  ;  1681,  c.  3 ;  1685,  c.  12;  1686,  c.  2  ;  1689,  c  32; 
1690,  c.  6,  9,  and  10 ;  1693,  c.  9 ;  1695,  c.  10  ;  1706,  c.  2  ;  37  Geo.  III.  c.  35 ;  38 
Geo.  III.  c.  5,  26,  and  60 ;  39  Geo.  III.  c.  6  and  21 ;  41  Geo.  IIL  c.  72  ;  42 
Geo.  111.  c.  116 ;  53  Geo.  IIL  c.  142 ;  54  Geo.  111.  c.  173  ;  57  Geo.  III.  c  100 ; 
1  and  2  Geo.  IV.  c.  123  ;  4  and  5  Will.  IV.  c.  11  and  60  ;  3  and  4  Will.  IV.  c.  13  ; 

7  Will.  IV.  and  1  Vict.  c.  17 ;  16  and  17  Vict.  c.  84,  90,  and  117.  The  leading 
statutes  are  the  88  Geo.  III.  c.  60,  and  42  Geo.  III.  c.  116.  Penalties  not  exceeding 
L.50  may  be  sued  for  before  two  justices,  and  recovered  by  distress  and  sale;  and 
failing  such  recovery,  the  convicted- party  may  be  imprisoned  for  a  term  not  exceed- 
ing six  months.  There  is  an  appeal  to  quarter-sessions.  After  six  months,  prose- 
cution can  only  be  in  Exchequer  at  the  suit  of  the  Lord  Advocate.  By  1  and  2 
Will.  IV.  c.  18,  the  oflBcers  of  assessed  taxes  are  appointed  receivers  of  the  land-tax. 
By  4  and  5  Will.  IV.  c.  60,  s.  12,  the  distributors  of  stamps  are  made  officers  of  the 
land-tax ;  and  by  5  and  6  Will.  IV.  c.  20,  the  boards  of  stamps  and  taxes  are 
united  ;  and  by  the  12  and  13  Vict.  c.  1  (1849),  these  boards  are  combined  with  the 
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excise  ;  Ersk.  R  3,  T.  8,  S.  33,  and  Lord  Ivory's  note.  See  Commissioners  of 
Supply —  ValucUvon. 

LA  PSED  LEGACY,  a  legacy  fallen  by  the  legatee  predeceasing  the  testator, 
where  no  provision  has  been  made  to  heirs  ;  Bell's  Frin,,  1877.     See  Legacy, 

LARCENY,  an  English  law  term  denoting  theft  in  the  absence  of  the  owner. 
Simpht  when  without  aggravation— com/70un(2,  when  taken  from  house  or  person—- 
petit — ^below  twclvepence ;  and  grathd  larceny  when  above  that  amoimt. 

L^ESIO  ULTRA  DUPLUM.  In  the  Roman  law  if  an  article  was  sold  at  a 
price  double  its  real  value,  fraud  was  presumed,  and  the  sale  set  aside.  No  such 
rule,  nor  the  action  Cluanti  Minoris,  are  admitted  in  Scotland ;  25th  March  1542, 
Queen's  College,  Mor.  8021  ;  Ersk.  B.  3,  T.  3,  S.  10. 

LAST  II KIR  (  Ultiiiuts  Hceres),  the  right  of  the  Sovereign  to  succeed  to  property, 
both  heritable  and  moveable,  in  default  of  legal  heirs  ;  Erbk.  B.  3,  T.  10,  S.  1. 

LAST  WILL.     See  Testament, 

LATENT  RIGHTS  are  ineffectual  against  creditors  in  the  person  of  conjunct 
and  confident  persons  ;  Act  1G21.     See  Conjunct  and  Confident, 

LATENT  FAULT  is  a  serious  insuiliciencv  in  a  subject  purchased,  not  easily 
discoverable  by  the  buyer,  and  which  entitles  him  to  reject,  if  he  does  so  without 
delay  after  the  discovery;  Ersk.  B.  3,  T.  3,  S.  10  ;  Jan.  29,  1830,  Gilmer;  June  14, 
1833,  Wright.  In  the  first  of  these  cases  a  cow,  and  in  the  latter  a  horse,  died  soon 
after  sale ;  and  on  proof  of  disease  having  existed  previous  to  the  transfer,  the 
sellers  were  held  bound  to  repay  the  price.  See  2i)th  June  1848,  Brown ;  2\st  June 
18r)0,  Fnlton. 

LATITAT  is  an  English  lawsuit,  calling  parties  to  answer  to  personal  actions  in 
the  Queen's  Bench. 

LA WBURROWS.  This  proceeding  is  somewhat  analogous  to  that  of  **  swearimg 
the  peace'*  in  English  law.  By  the  ancient  law  of  England  each  member  of  a 
decennary  had  to  become  surety  the  one  for  the  other,  and  if  there  was  any  one  for 
whom  the  rest  were  not  willing  to  become  bound  he  was  liable  to  be  imprisoned  until 
such  caution  was  found.  The  term  Law  burrows  is  derived  from  Borgh  or 
Borrow — a  cautioner,  llie  ancient  form  of  procedure  was  by  brieve  from  Chan- 
cery, called  '^ the  Brieve  of  Peace"  and  the  caution  was  termed  de  non  offendendo ; 
(Reg.  Maj.  B.  2,  C.  63,  S.  15) ,'  1424,  c.  2 ;  1429,  c.  129 ;  1449,  c.  13  ;  1681,  c.  117. 
By  the  last  cited  Act,  the  caution  is  declared  to  be  '*  that  the  complainers,  their 
wives,  bairns,  tenants,  and  servants  shall  be  harmless  and  skaithless  in  their  bodies, 
lands,  tacks,  possessions,  goods  and  gear,  and  noways  troubled  or  molested  therein 
by  the  persons  complained  on,  nor  no  others  of  their  causing,  sending,  hounding  out, 
resetting,  command  assistance,  and  ratehabition,  whom  they  may  stop  or  let  directly 
or  indirectly,  otherwise  than  by  order  of  law  or  justice."  The  warrant  of  lawburrows 
may  be  obtained  either  from  the  Courts  of  Session  or  Justiciary,  or  from  the  sheriff 
ur  any  one  justice  of  the  peace  of  the  county  of  the  residence  of  the  party  sought  to 
be  placed  under  restraint.  See  Act  1017  and  1601,  c.  38  (ante  ^^  Caution  to  kosp 
the  j)eace.")  The  oath  of  the  apphcant,  that  he  dreads  bodily  harm  and  injury  from 
the  party  complained  on,  is  in  tlie  general  case  sufficient,  .without  any  previous  notice 
to  that  party  or  his  being  heard  in  opposition,  or  evidence  required  in  support  of 
the  complaint ;  1778,  Sellars,  Mor.  8042.  The  caution  requured  is  to  keep  the 
peace  to  the  complainer,  his  family,  and  dependants.  An  order  for  previous  service 
on  the  opposite  party,  and  for  proof  to  support  the  complaint,  is  necessary  in  cases 
where  the  application  is  by  one  spouse  against  the  other  ;  7  th  March  1815,  Thom- 
son ;  24th  February  1841,  Calder ;  or  by  parent  against  his  or  her  child,  or  vice  versa; 
25th  June  1 829,  Taylor.  Perhaps  the  same  rule  should  be  observed  in  all  cases  of 
near  relations  dwelling  in  the  same  house,  and  where  the  remedy  might  be  abused 
to  get  quit  of  obligations  of  aliment.  In  the  supreme  Courts  of  Session  and  Justi- 
ciary, letters  of  lawburrows  under  the  signet  are  issued  on  bills  being  presented  to 
the  judges,  and  arc  directed  to  any  messenger,  who  is  authorized  first  to  take  the 
applicant's  oath  to  the  grounds  of  application,  and  then  to  charge  the  party  com- 
plained on  to  find  caution  of  lawburrows  within  the  days  of  charge.  On  failure  to 
find  caution,  letters  of  caption  are  issued  in  common  form;  1501,  Earl  of  Cassillis, 
M.  8027.  There  the  letters  were  suspended,  because  the  oomplainer  had  n(»t  given 
oath  be/ore  the  charge.     But  in  a  subsequent  c«ise  he  was  alloHed  to  give  oath  in 


572  LAWBURROWS. 

tbe  suspension  of  the  charge ;  1612,  I^ord  Thirlstane,  M.  8030.  See  also  1627) 
Lord  Clackmannan,  M.  8032  ;  1628,  Semple,  M.  8032.  It  is  now  rare  that  appli- 
cations are  made  to  either  of  the  supreme  courts,  unless  where  it  is  intended  to  in- 
flict additional  trouble  and  expense,  by  finding:  caution  at  Edinburgh.  Lawbnrrows 
cannot  be  used  against  a  pupil ;  1532,  Sejtoun,  M.  8023.  The  old  town  of  Aber- 
deen obtained  this  surety  against  the  new  town  ;  1549,  M.  8026.  See  also  as  to 
incorporations,  1567,  Paterson,  M.  8024,  and  1541,  Reid,  M.  8023.  A  married 
woman  is  subject  to  lawburrows  ;  1613,  Roxburgh,  M.  6069. 

By  the  Act  1503,  c.  166,  the  bail  or  penalty  in  lawburrows  is  fixed 

For  an  Earl  or  Lord,  at  2000  pounds  Scots,  equal  to  L.166  13    0 
Baron,  1000  „  „  83    6     6 

Freeholder,  500  merks  Scots,         „  27  15    7^ 

Gentleman,  200  „  „  11     2    3 

Yeoman  (including  every  person  of  lower  degree, 
Bank,  B.  1,  T.  10,)  100  merks  Scots,  equal  to    5  11  1 J 

See  statutes  1491,  c.  27  ;  1579,  c.  77 ;  1581,  c.  117.    The  magistrate,  in  the 
altered  value  of  money  and  of  rank,  may  increase  or  diminish  the  statutory  rates 
according  to  the  special  circumstances  of  each  case,  but  an  increase  ought  to  be 
Bpecially  asked  in  the  petition.     Caution  cannot  he  again  demanded  where  it  has 
already  been  found ;  1629,  Trotter,  M.  8034.    A  cautioner  of  the  same  rank  as  the 
party  may  be  received  ;  1532,  Scytoun,  Mor.  8023;  and  even  juratory  caution 
appears  admissible ;  Balbegno,  M.  8031.     Where  the  amount  was  excessive,  modi- 
fication was  made  for  the  futiu'e,  even  after  pa)  raent  of  the  full  penalty ;  1609,  Kil- 
spindie,  Mor.  8029.     See  to  same  effect  1628,  Feuars  of  Glasgow,  Mor.  8033  ;  1633, 
Earl  of  Haddington,  Mor.  8040.     Where  two  parties  wertf  bound  to  find  caution  of 
lawburrows  to  each  other,  and  the  one  did  so,  but  the  other  swore  he  could  not  find 
caution,  the  latter  was  held  bound  for  himself  in  double  the  amount  of  the  other ; 
1624,  Balbegno,  Mor.  8031.    Failing  the  caution  being  found  within  the  time  ap- 
pointed by  the  order  of  court,  a  warrant  may  be  issued  to  imprison  the  party  com- 
plained on  until  he  finds  the  caution  required.     He  is  held  to  be  a  civil  prisoner,  and 
so  is  entitled  to  aliment  from  his  incarcerator  under  the  Act  of  Grace ;  but  he  is  not 
entitled  to  liberation  under  cessio.  Where  caution  was  found  after  the  term,  a  suspen- 
sion was  held  necessary  ;  1752,  Forrest,  Mor.  8041 .  If  the  warrant  has  been  obtained 
unnecessarily,  the  complainer  may  be  found  liable  in  damages  for  its  oppressive  use ; 
(Bank,  vol.  i.  p.  286) ;  and  a  charge  was  suspended  on  the  groimd  of  malice ;  1799, 
Smith,  Mor.  8043.      But  it  has  been  since  decided  that  the  warrant  will  not 
be    suspended   on   an  allegation  of  malice;   11th  March  1825,  Barbour;    16th 
June  1827,  Baxter.    A  breach  of  lawburrows  is  held  to  take  place  whether  cau- 
tion has  or  has  not  been  found,  wherever  actual  violence  has  taken  place.     A 
breach  was  held  to  have  been  incurred  where  the  party  complained  of  pursued 
the  other  with  a  drawn  sword,  but  did  not  strike  therewith;  where  blows  were 
given  with  the  fist  and  a  whinger,  but  no  hurt  done  ;  where  the  contravention 
was  the  violent  entering  into  possession  of  land ;  injurious  words  and  spitting  in 
the  face  were  held  contravention  ;  and  where  a  sown  field  was  ploughed  up  ;  1591, 
Strangs,  Mor.  8024;  1607,  M»Kie,  Mor.  8029;  1609,  Bruce,  Mor.  8030;  1616, 
Muirhead,   Mor.    8031;    1629,   A.   v.   B.    8033;   1631,  Laird  of  Whittingham, 
Mor.  8034.      But  the  pasturage  of  cattle  on  another's  ground,  without  herding 
them  thereon,  was  held  not  sufficient  to  incur  the  penalty  ;   1604,  Shaw,  Mor. 
8027;  1616,  Anderson,  Mor.  8031.      Nor  letting  water  into  a  coal  pit;   1629, 
Anderson,  Mor.  8033  ;  1630,  Hepburn,  Mor.  8034  ;  1633,  Laird  of  Wemyss,     Mere 
threats  of  violence  have  been  held  not  sufficient ;  nor  boasting  and  chasing  without 
striking  ;  nor  knocking  ofi*  a  hat ;  nor  taking  horses  from  the  complainer^s  tenants, 
as  the  remedy  was  spulzic ;  1604,  Wallace,  Mor.  8027 ;  1605,  Constable  of  Dundee. 
Mor.  8028 ;  1632,  Grant,  Mor.  8036.      The  oficnding  party  is  liable  to  criminal 
prosecution  for  contravention  of  lawburrows,  at  the  instance  of  the  private  party, 
with  concourse  of  the  fiscal  in  the  court  where  the  warrant  has  been  issued  or  caution 
found.    The  penalty  may  be  restricted  in  the  action  of  contravention  ;  1633,  Lind- 
say, Mor.  8040;  1634,  Wright,  Mor.  8040 ;  1712,  Heriot,  Mor.  8041.     The  fiscal 
cannot  prosecute  for  the  penalty  as  in  a  contravention,  without  the  prirate  party, 
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but  he  may  do  so  criminally  at  common  law,  for  the  assault  or  breach  of  the  peace ; 
1517,  Crichton,  Mor.  8023  ;  1546,  Balfour,  Mor.  8024;  1661,  Sinclair,  Mor.  8024. 
Reconciliation  between  the  parties  does  not  discharge  the  penalty  of  contravention, 
unless  expressly  done  by  writing  ;  1607,  Somcrville,  Mor.  8028 ;  1628,  A.  v,  B., 
Mor.  8032 ;  1630,  Hepburn,  Mor.  8034.  But  where  the  contravention  was  the  cut- 
ting of  wood,  a  subsequent  permission  to  do  so  was  held  a  remission ;  1633,  King*8 
Advocate,  Mor.  8038.  Contravention  of  lawburrows  was  made  one  of  the  grounds  of 
an  action  of  damages  in  the  Jury  Court ;  15th  July  1834,  Ball.  A  cautioner  iB 
liable  in  payment  of  the  stipulated  penultv,  and  which  is  equally  divided  between  the 
fiscal  and  the  private  party ;  Ersk.  B.  4,  T.  1,  S.  16  ;  1  Hutchison,  399. 

The  following  are  the  usual  forms  of  procedure  in  lawburrows : — 
{Place  and  date.) 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for 
the  County,  of 

The  Petition  of  A.  B.  (Jully  design  him,) 

Humbly-  sheweth, 

That  the  petitioner  has  just  cause  to  dread  harm  to  himself,  his  family, 
and  eifects,  from  C.  D.  (design  /«>/j),  be  having  (set  forth  the  facts,  with  special 
reference  to  time  and  place),  to  all  which  the  petitioner  is  ready  to  depone. 

May  it  therefore  please  your  honours  to  take  the  petitioner's  oath  that  he 
dreads  bodily  harm  at  the  hands  of  the  said  C.  D.,  and  thereafter  to 
grant  warrant  to  constables  to  apprehend  and  imprison  the  said  C.  D. 
in  the  prison  of  ,  therein  to  remain  till  he  find  sufiScient 

caution  of  lawburrows  acted  in  your  Honours'  court-books,  that  the 
petitioner,  his  wife,  bairns,  tenants,  and  servants,  shall  be  kept  harm- 
less and  skaithless  in  their  bodies,  possessions,  goods,  and  gear,  and 
in  noways  molested  or  troubled  therein  by  the  said  C.  D.  or  others  of 
his  causing,  directly  or  indirectly,  otherways  than  by  order  of  law  or 
justice  ;  and  that  under  the  penalty  of  L.  ,  or  such  other 

penalty  as  to  your  Honours  may  seem  proper. 

According  to  justice,  <&c. 

(Signed)  A.  B. 

(Place  and  date,) — Compeared  the  petitioner,  and  he  being  solemnly  sworn, 
depones  that  what  is  set  forth  in  the  foregoing  petition  is  true,  and  that  the 
deponent  dreads  bodily  harm  from  the  said  C.  D.  All  which  is  truth,  as  he 
shall  answer  to  God. 

A.  B. 

L.  M.,  J.P. 

In  cases  of  relationship,  as  before  noticed,  the  following  order  will  be  given 
before  taking  the  oath  of  the  petitioner : — 

(Place  and  date.) — ^The  Justice  allows  the  petitioner  a  proof  in  support  of 
his  application,  and  to  the  party  complained  on,  a  conjunct  proof:  Assigns 
the  day  of  at  o'clock  ,  within 

for  proceeding  with  the  proofs :  Grants  warrant  to  cite  wit- 
nesses for  both  parties  to  said  diet,  and  grants  warrant  to  serve  the  party 
complained  of  with  copies  of  the  petition  and  this  interlocutor,  hours 
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at  least  before  the  said  diet,  that  ho  may  attend  thereat,  and  show  cause 
against  the  warrant  craved. 

(Place  and  date,) — ^Tbe  justice  having  considered  this  petition,  with  the 
(proof  adduced^  if  ani/,  and)  petitioner's  oath,  grants  warrant  to  constables  to 
serve  copies  of  the  petition,  and  of  this  interlocutor,  on  the  therein  designed 
C.  D. ;  and  ordains  him,  within  forty-eight  hours  afler  such  service,  to  find 
caution  of  lawburrows  in  the  books  of  this  court,  in  terms  of  the  prayer  of 
the  petition,  under  the  penalty  of  L.  ,  with  certification  that  if 

such  caution  be  not  sooner  found,  warrant  will  then  be  granted  to  appre- 
hend and  imprison  him  until  caution  be  so  found. 

(Execution  of  service  by  a  constable  on  the  parti/,  and  certificate  by  Hie  clerk 
that  caution  has  not  been  found,) 

(Place  and  date.) — ^The  justice  having  resumed  consideration  of  this  peti- 
tion, and  execution  of  service,  and  certificate  by  the  clerk  that  no  caution 
has  been  found,  in  terms  of  the  order  of  ,  grants  warrant  to  con- 

stables to  apprehend  the  said  C.  D.,  and  to  commit  him  to  the  prison  of 

,  therein  to  be  detained  until  such  caution  be  found,  in  terms  of 
the  petition. 

Note. — On  caution  being  found,  and  on  a  certificate  of  the  fact  being  pro- 
duced to  a  justice,  warrant  of  liberation  may  be  fbrthwith  granted^  or, 
on  production  of  the  certificate  to  the  keeper  of  the  prison,  the  party  may, 
perhaps,  be  liberated  without  such  warrant,  but  which  it  is  always  ad- 
visable to  obtain  ;  and  strictly  suspension  appears  necessary  in  such 
cases;  1752,  Forrest,  Mor.  8041. 

LEADING  A  WITNESS.  It  is  allowed,  in  order  to  save  time,  to  lead  a  wit- 
ness up  to,  but  not  into  the  point  at  issue.  After  the  general  question  as  to  all  tliat 
was  said  or  done  on  an  occasion  involving  the  issue,  it  is  then  allowable  to  ask  spe- 
cially, whether  such  other  matters  were  said  or  done,  so  as  to  refresh  the  memory 
of  the  witness,  or  to  obtain  a  negative  that  such  was  not  said  or  done  ;  but  in  the 
record,  it  ought  to  appear  what  was  disclosed  by  the  witness  of  his  own  accord,  and 
what  in  answer  to  special  questions.     See  Proof. 

LEASE. — 1.  Originally  a  lease  was  in  form  of  a  grant,  but  latterly  it  has  more 
appropriately  assumed  the  form  of  a  contract.  The  lease  was  made  a  real  right  by 
the  Act  1449,  c.  18,  which  enacted,  **  that  for  the  safety  and  favour  of  the  poor 
people  that  labours  the  ground,  that  they  and  all  others  that  has  taken  or  shall 
take  lands  in  time  to  come  frae  lords,  and  has  terms  and  years  thereof,  that  suppose 
the  lords  sell  or  anailzie  that  land  or  lands,  the  takers  shall  remain  with  their  tacks 
until  the  issue  of  their  terms,  whose  hands  that  ever  the  lands  come  to,"  This  most 
wise  statute  includes  fishings,  milb,  houses,  and  other  heritages ;  but  there  must  be 
a  written  lease  with  a  definite  term  and  rent  set  forth  therein,  and  followed  by  pos- 
session. A  lease  of  game  for  nineteen  years,  though  followed  by  possession,  is  not 
eflfectual,  under  the  act,  against  singular  successors;  6th  June  1828,  Pollock.  A 
perpetual  lease,  or  one  without  any  rent,  is  ^ood  against  the  granter  and  his 
heirs,  but  not  against  purchasers;  1627,  Hardies,  Mor.  15,190.  A  written  lease 
of  heritage  is  necessary  for  a  period  more  than  one  year ;  22d  Nov.  1810,  NciL 
Even  where  possession  has  followed  on  a  verbal  lease,  it  may  be  resiled  from  at  the 
close  of  any  year.  But  the  tenant  may  have  a  claim  for  money  expended  on  the 
faith  of  the  verbal  agreement,  and  the  verbal  lease  may  become  effectual  by  such 
acts  as  clearly  show  a  recognition  of  a  right  of  longer  endurance  than  one  year ; 
18th  June  1812,  Murdoch.  A  verbal  lease  for  more  than  one  year  cannot  be  proved 
by  witnesses,  or  even  by  the  oath  of  the  party;  18th  Nov.  1828,  Thomson.  A 
written  obligation  to  grant  a  lease,  or  an  informal  lease  becomes  valid  by  posscfliicm 


LEASE.  575 

following  thereon ;  1792,  Graham,  Hume,  784 ;  27th  Nov.  1836,  Burnett.  Acta  of 
homologation,  however,  do  not  supply  the  want  of  stamp,  which  must  be  supplied  on 
payment  of  the  statutory  jienalty ;  10th  March  1836,  M*Niven.  A  missive  of  Icase^ 
even  for  one  year,  cannot  be  received  in  evidence  without  a  stamp ;  4th  March  1861, 
Hutchison ;  affirmed  24th ;  Jurist,  404.  The  following  is  the  present  table  of  stamp- 
duties  payable  under  the  Act  13  and  14  Vict.  c.  97  (1860);  and  17  and  18  Vict.  c. 
83  (1854.) 


,,         rri  4.  I-      'ir  V  '■  Not  exceedinir  I  Exeeeiiintr  100  I 

tor  a  Term  not  exccedunj  J5  \ .am.  „^  y^^  »  I  y^^ »         j 


Where  the  rent,  without  any  payment  of  fine  or  pre-  ! 


L.O    3s.  Od. 


L.O    6s.  Od. 
L.O    9s.  Od. 


L.O    6s.  Od. 


mium,  shall  not  exceed     -        -    L.6,  Os.  6d. 

Above  L.  5,  and  not  exceeding  L.IO, Is.  Od. 

...     L.IO,  L.16, Is.  6d. 

,...     L.16,  L.20, 2s.  Od.  !  L.O  12s.  Od. 

...     L.20,  L.26, 2s.  6d.  I  L.O  16s.  Od. 

...     L.25,  L.60, 6s.  Od.    L.l  lOs.  Od. 

...     L.50,  L.76, 7s.  6d.    L.2    6s.  Od. 

...     L.75,             L.100,...10s.  Od     L.3    Os.  Od. 

'  And  for  every  L.60,  or  part  of  L.60,  additional  of  rent,  6s.  of  additional  stamp- 
;  duty  on  the  shorter  term;  L.l,  10s.  on  the  medium ;  and  L.3  on  the  longer  terms. 


L.O  12s.  Od. 
L.0  18s.  Od. 
L.l  4s.  Od. 
L.l  10s.  Od. 
L.3  Os.  Od. 
L.4  10s.  Od. 
L.6    Os.  Od. 


I.. 


2.  The  granter  of  a  lease  ought  to  be  infeft,  because,  if  dying  uninfeft,  a  party 
coming  into  the  feudal  right,  and  not  representing  the  granter,  might  repudiate  the 
lca.se.  A  tutor  can.  grant  leases  only  for  the  endurance  of  his  office;  but  a  minor, 
with  consent  of  his  curators,  may  grant  leases  to  any  ordinary  extent,  but  subject  to 
reduction  on  the  ground  of  lesion  or  great  loss  to  the  minor. 

3.  I'here  are  certain  rights  tacitly  reserved  in  leases  ;  such  are — amines  and 
minerals,  with  power  to  work  them  on  payment  of  surface  damage;  1768,  Smith, 
Mor.  15,266 — trees,  1806,  Bogue,  Mor.  Ap.;  16th  June  1822,  Young — and  the 
right  of  game  or  hunting;  1804,  Ronaldson,  Mor.  16,270;  30th  Nov.  1832,  Drys- 
dale. 

4.  A  lease  descends  to  heirs,  though  not  mentioned,  and  it  is  the  heir-at-law  who 
succeeds.  Leases  to  joint  tenants  go  to  the  heirs  of  a  deceaser,  but  they  may  be 
BO  conceived  as  to  pass  to  the  survivor,  to  the  exclusion  of  the  heir  of  the  deceased. 

6.  Where  the  subject  is  rendered  unfit  for  the  use  intended,  there  is  room  for  a 
proportional  deduction  of  rent ;  and  where  sterility  is  such  as  to  yield  not  sufficient 
for  seed  and  labour,  no  rent  is  due ;  12th  Feb.  1829,  Murdoch  ;  14th  De^.  1847, 
Openheim.  In  the  last  case,  the  house  was  infested  with  *'  beetles  or  clocks."  Per 
Lord  Medwyn — **  The  landlord  was  bound  to  make  the  house  tenantable.  But  he  did 
not  offer  to  do  this,  and  therefore  the  tenant  was  entitled  to  leave  the  house."  In  Kng- 
land  it  has  been  held  that  there  is  no  implied  duty  on  the  owner  of  a  house  which  is 
in  a  ruinous  and  unsafe  state,  to  inform  a  proferred  tenant  that  it  is  unfit  for  habita- 
tion, and  no  action  will  lie  against  him  for  an  omission  to  do  so  in  the  absence  of 
express  wurranty  or  actual  deceit;  Keatesv.  Earl  of  Cadogan,  10  C.  B.  691. 

6.  A  tenant  is  bound  to  labour  the  farm  according  to  the  stipulations  of  his  lease, 
and  in  the  absence  of  such  stipulations,  according  to  the  rules  of  good  husbandry, 
and  he  is  bound  to  keep  and  leave  in  repair  the  houses  and  enclosures,  and  to  leave 
them  in  as  good  state  as  he  received  them,  ordinary  tear  and  wear  excepted  ;  23d 
Nov.  1813,  Dudgeon  ;  12th  Nov.  1824,  Thomson. 

7.  In  a  lease  for  nineteen  years  or  under,  there  is  no  implied  power  to  assign  the 
lease,  and  which  mu.st,  therefore,  in  all  such  leases  be  expressly  given.  But  in  leases 
for  a  longer  term,  or  for  a  lifetime,  such  a  power,  if  not  prohibited,  is  implied.  In 
urban  subjects,  such  power  is  always  implied.  Assignations  and  sub-leases  arc  com- 
pleted by  possession,  the  same  as  is  required  in  the  principal  lea^e.  In  the  ordinary 
case,  a  principal  tenant  continues  bound,  notwithstanding  a  sub-lease,  unless  consented 
to.  The  clause  of  exclusion  of  assignees  and  sub-tenants  is  only  pleadable  by  the 
landkrd ;  1801,  Hay,  Mor.  15,297. 
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8.  Contracts  of  lease  do  not  fall  within  the  statute  for  uniformitj  of  weights  and 
measures,  so  that  a  lease  by  the  Scotch  acre  is  valid ;  26th  May  1832,  Henry 
(affirmed.) 

0.  In  respect  of  the  practice  of  the  [)1ace,  Candlemas  was  found  the  proper  term 
for  entry  to  gardens  let  with  houses  ;  2Gth  Feb.  1823,  Renton.  Same  found  as  to 
grass  parks';  30th  June  1830,  llauiilton. 

10.  Conterminous  tenants  were  found  bound  to  keep  up  march  fences  whether  tliey 
existed  or  not  at  their  entry  ;  23d  Nov.  1813,  Dudgeon  ;  9th  June  1829,  Thomson. 

11.  Where  tenant  has  put  up  subdivision  fences,  he  must  remove  them,  or 
leave  them  in  good  repair;  19th  June  1811,  Andrew.  But  he  is  not  boiind  to 
remove  or  repair  buildings  erected  by  himself;  8th  Feb.  1822,  Oliphant. 

12.  Tenants  bound  to  remove  from  grass  at  Whitsunday,  found  entitled  to  retain 
the  waygoing  crop  of  hay,  but  bound  to  remove  from  other  grass  on  the  arable  part 
of  farm  ;  8th  Dec.  1825,  Keith. 

13.  An  agreement  for  additional  rent  for  miscropping  does  not  bar  the  landlord 
from  interdicting  the  same ;  1787,  Graham;  18th  June  and  13th  Dec.  1811,  M^Kenzie. 
The  penalty  is  held  as  additional  rent;  25th  Feb.  1813,  Fraser;  23d  Feb.  1823, 
Thomson. 

14.  The  landlord  has  a  right  of  hypothec  over  the  crop  of  each  year  for  that 
year's  rent,  but  for  none  other ;  and  over  the  stock  for  one  year's  rent,  which  roust 
be  made  effectual  within  thre£  months  afler  the  last  conventional  term  of  payment ; 
6th  Feb.  1830,  Horn.     See  Hypothec. 

15.  Warning  is  necessary  on  either  side,  to  put  an  end  to  the  lease ;  and  failing 
such  notice,  the  lease  is  held  to  be  continued  for  another  year  by  tacit  relocation ; 
11th  Dec.  1829,  M'Intyre.  The  ancient  forms  of  warning  and  removing  by  the 
landlord  were  regulated  by  the  Act  1555,  c.  39.  A  more  expeditious  and  econo- 
mical mode  was  introduced  by  the  Act  of  Sederunt  14th  Dec.  1756,  whereby  a  sum- 
mons of  removing,  called  forty  days  before  Whitsunday  in  the  year  of  removal,  was 
held  sufficient  to  authorise  decree  of  removing.  By  the  Act  17  and  18  Vict.  c.  80, 
8.  29  (1853),  the  forms  of  removal  are  now  further  simplified,  and  warning  may  be 
given  forty  days  before  any  term  of  removal,  or  where  there  are  separate  terms 
before  the  first.  The  same  act  provides  for  special  modes  of  giving  notice  of  removal 
and  obtaining  ejection  against  tenants  under  probative  leases.  See  Ersk.  B.  2,  T. 
6,  S.  20,  with  Lord  Ivory's  Notes ;  Hunter's  Landlord  and  Tenant ;  Bell  On  Lecues 
(M'Glashan,  1854,  p.  440).  See  Removing — Game — Grass —Hypothec — Fallow— 
Meliorations, 

LEATHER  MANUFACTURES  were  regulated  both  by  Scotch  and  British 
statutes.  Of  the  latter  there  were  9  Anne,  c.  11 ;  24  Geo.  III.  c.  19  ;  52  Geo.  111. 
c.  94.    But  the  excise  on  leather  being  now  abolished,  these  statutes  are  in  desuetude. 

LEASE  AND  RELEASE, — the  name  givtn  in  England  to  the  conveyance  of  the 
fee-simple  of  an  estate  under  the  "  Statute  of  Uses"  27th  Henry  VIU.  c.  10.  Pos- 
session is  first  given  under  the  lease,  and  afterwardis  the  interest  in  the  property  by 
the  rc— leasG 

LEASING  MAKING,  or  LESE  MAJESTY,  is  defined  in  the  Act  1684,  c.  134, 
to  be  '*  slanderous  and  untrue  speeches,  to  the  disdain,  reproach,  and  contempt  of 
His  Majesty,  his  council 'and  proceedings,  or  to  the  dishonour,  hurt,  or  prejudice  of 
His  Highness,  his  parents,  and  progenitors."  By  this  Act,  and  by  that  of  1585,  c.  10, 
the  crime  was  made  punishable  by  death.  But  by  the  Act  1703,  c.  4,  it  was  re- 
duced to  an  arbitrary  punishment ;  and  by  the  Act  6  Geo.  IV.  c.  47,  fine  and  im- 
prisonment is  made  the  penalty  of  a  first,  and  banishment  of  a  second,  offence.  But 
this  last  punishment  is  taken  away  by  the  Act  7  Will.  IV.  c.  5 ;  1  Himie,  344. 
See  Defamation. 

LECTUS  iEGRITUDINIS,  the  weakness  produced  by  extreme  sickness,  which 
affords  a  ground  of  reduction  of  a  deed. 

LEGACY,  a  bequest  made  in  a  testament  or  codicil.  It  lapses  by  the  prede- 
cease of  the  legatee,  unless  heirs  be  expressly  mentioned  ;  1760,  Inglis,  Mor.  8084  ; 
1792,  Sempill,  Mor.  8108.  A  general  legacy  is  payable  out  of  the  moveable  estate  ; 
and  if  there  be  a  shortcoming,  all  such  legacies  suffer  a  proportional  abatement.  A 
special  legacy  is  of  a  certain  sum  or  suQect,  which  if  lost,  is  lost  to  the  legatee  ; 
1724,  Wauchop,  Mor.  8063 ;  whilst  a  deficiency  in  the  general  estate  does  notfidl 
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on  such  legatees  ;  but  creditors  are  preferable  to  both  classes.  A  verbal  legacy  is 
ineffectual  beyond  L.lOO  Scots  (L.8,  68.  8d.)  A  legacy  cannot  be  constituted  by  a 
bill;  1786,  Dowie,  Mor.  8107.  If  no  term  of  payment  is  mentioned,  legacies  are 
due  as  at  the  testator's  death,  from  which  time  they  bear  interest ;  but  they  cannot 
be  demanded  until  six  months  thereafter.  If  made  payable  on  a  certain  day,  or  on 
the  occurrence  of  an  event  certain  to  happen,  the  legacy  vests  on  the  testator's 
death ;  but  it  does  not  become  payable,  nor  carry  interest,  until  the  arrival  of  the 
stipulated  day  or  event.  A  possible  condition  is  valid, — an  impossible  one  is  held  as 
not  written,  and  the  legacy  is  good  notwithstanding.  If  a  subject  is  left  in  the 
erroneous  belief  that  it  was  the  testator's,  the  legacy  is  void.  But  if  he  knew  it  was 
not  his,  it  must  be  purchased,  or  an  equivalent  given  to  the  legatee.  Where  trustees 
were  ordered  to  assign  a  house  to  a  party,  and  the  house  was  sold  to  a  railway  com- 
pany during  the  lifetime  of  the  testator,  who  made  no  alteration  in  his  will,  the 
legatee  was  found  to  have  no  claim  for  the  price  j-Nov.  13,  1861,  Chalmers.  A 
bequest  of  "  a  free  yearly  annuity  "  is  a  bequest  of  an  annuity  free  of  legacy  duty,  as 
weU  as  of  all  deductions  ;  8th  Feb.  1853,  Beaton.  Where  a  testator  had  been  inti- 
mate with  a  Mrs  Sarah  Jamieson,  who  had  a  daughter,  Frances  Ann  Jamieson,  a 
legacy  to  Miss  Sarah  was  held  to  go  to  Miss  Jamieson  ;  S.  G.  253.  A  legacy  for 
the  best  essay  on  natural  theology,  proving  it  to  constitute  a  true,  perfect,  and 
philosophical  system  of  universal  religion,  was  set  aside  as  inconsistent  with  Chris- 
tianity ;  and  another  for  the  best  essay  on  "  Emigration  to  America"  was  set  aside 
for  uncertainty  ;  Law  Magazine,  No.  89.  Legacies  are  subject  to  duties  where 
L.20  and  upwards.  The  residue  of  an  estate  is  also  subject  to  a  like  duty.  Per- 
sons paying  or  receiving  legacies  without  receipts  expressing  the  duty  as  aeducted, 
are  liable  in  ten  per  cent,  penalty  on  the  amount.  Husbands  and  wives  are  not  subject 
to  this  tax  on  sums  bequeathed  by  the  one  to  the  other.  Lawful  children  and  parents 
pay  one  per  cent. ;  brothers  and  sisters  and  their  descendants,  three  per  cent, ;  uncles 
and  aunts,  either  by  father  or  mother,  and  their  descendants,/!?^  percent. ;  brothers 
and  sisters  of  grandfather  and  grandmother,  and  their  descendants,  six  per  cent. ; 
strangers,  ten  per  cent.^  including  therein  legacies  to  charities ;  56  Geo.  III.  c.  184 
(1816.)     The  tax  is  extended  to  heritable  succession  by  16  and  17  Vict.  c.  61  (1853.) 

LEGAL  REVERSION,  in  a  special  adjudication  (now  in  disuse),  was/pe  years, 
and  in  a  general  adjudication  ten  years,  and  where  against  the  heritage  of  a  de- 
ceased debtor,  seven  years — which  terms  are  allowed  to  redeem  the  lands  adjudged 
by  paying  the  debt;  1621,  c.  7  ;  1661,  c.  62 ;  1672,  c.  19.  But  until  the  adjudger 
has  foreclosed  the  redemption  by  a  declarator  of  expiry  of  the  legal  in  the  Court  of 
Session,  the  debtor  may  redeem  until  the  lapse  of  forty  years'  possession  on  charter 
of  adjudicati<m  and  sasme  ;  Ersk.  B.  4,  T.  3,  S.  2.     See  Adjudication. 

LEGITIM,  OB  BAIRN'S  PART  op  GEAR— Where  the  father  leaves  a  widow 
and  children,  the  latter  take  one- third  of  the  moveables  under  this  right,  and  if 
there  be  no  widow,  one-half;  Ersk.  B.  3,  T.  9,  S,  17.  In  the  Roman  law  {falcidia 
portioY  a  fourth  part  of  the  goods  of  the  deceased  was  set  apart  to  heirs  preferable 
to  all  legacies,  but  which  could  be  defeated  by  a  testament,  and  thus  differed  horn, 
our  portion  to  children.     See  Dead's  Part — Goods  in  Communion — Legacy. 

LEGITIMACY — Children  bom  of  a  mother  who  at  the  time  was  lawfully  married, 
or  witliin  six  lunar  months  after  her  husband's  death,  are  legitimate ;  and  this  pre- 
sumption {pater  est  quern  nuptice  demonstrant)  cannot  be  set  aside  esfcept  by  proof 
of  impossibility  or  strong  improbability  of  connection  between  the  spouses.  Children 
bom  of  parties  who  are  afterwards  lawftdly  married,  are  thereby  legitimated  {per 
subsequens  matrimonium.)    See  Bastard — Children. 

LEGITIMATION — Bastards  are  legitimated  by  the  subsequent  marriage  of  their 
parents.  But  if  either  parent  was  married  at  the  time  of  the  birth,  this  effect  is 
denied.  If  a  lawful  marriage  between  one  of  the  parties  and  another  party  inter- 
venes, the  children  are  nevertheless  legitimated,  but  not  to  the  pr^udice  of  those 
lawfully  bom  of  the  intervening  marriage.  Children  bom  of  parties  domiciled  in  a 
country  where  this  mode  of  legitimation  is  not  recognized,  cannot,  by  marrying  there, 
legitimate  the  children,  to  the  effect  of  their  succeeding  to  an  estate  in  Scotland  ; 
2d  March  1808,  and  15th  May  1854,  Shedden  (House  of  Lords.)  Bastards  may  be 
legitimated  by  letters  from  the  Sovereign,  so  as  to  bar  the  crown's  claim,  but  to 
no  fturther  extent ;  Ersk.  B.  1,  T.  6,  S.  52.     See  Bastard. 

2  o 
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LENOGINIUM,  the  husband^s  connivance  in  his  wife*s  adulterj,  which  proyes  a 
bar  to  divorce;  Ersk.  B.  1,  T.  6,  S.  45.     Bell's  Prin.  s.  1534. 

LEONINA  SOCIETAS,  an  illegal  partnership  where  one  partner  is  to  have  aU 
the  gain  and  the  other  all  the  loss;  Stair,  B.  1,  T.  1,  S.  3. 

LESION ;  harm,  injury,  and  loss,  which  entitles  a  minor  or  person  of  weak  capa- 
city to  reduce  a  deed,  or  to  be  restored  against  its  effects. 

LETHAL  WEAPON,  in  general  language,  is  any  instrument  whereby  a  homicide 
is  perpetrated ;  but  more  ordinarily  it  means  such  deadly  weapons  as  swords,  guns, 
and  the  like ;  1  Hume,  260. 

LETTERS,  the  ancient  name  and  form  of  certain  judicial  writs.  Those  passing 
the  Signet  were  Homing,  Caption,  Inhibition,  Summonses  before  the  Court  of  Ses* 
sion,  Supplements  and  Expede  Letters  of  Advocation  and  Suspension  (noto  in  disuse*) 
Anciently  **  letters  of  /our  forms"  authorized  as  many  preliminary  charges  before 
the  debtor  was  declared  a  rebel.  **  Letters  conform"  were  at  one  time  g^nted  in 
support  of  decrees  of  civil  courts,  which  did  not,  until  recently,  warrant  execution 
against  the  person.     See  Caption — Diligence. 

LETTERS  OF  ATTORNEY,  the  name  given  to  the  mandate  or  authority  to  a 
party  in  foreign  parts  to  act  for  the  party  granting  such.     See  Attorney. 

LETTERS  OF  CREDIT  are  granted  by  one  party  on  another,  authorizing  credit 
to  the  bearer,  and  warranting  an  action  of  relief  from  the  advances  by  the  advancer 
against  the  party  authorizing  them,  and  in  some  cases  against  the  party  accom- 
modated.    See  Caution — Guarantee. 

LETTERS,  CONFIDENTIAL,  between  agent  and  client  cannot  be  called  for 
against  the  client. 

LETTERS,  CRIMINAL.     See  Wrongous  Imprisonment. 

LETTERS  OF  EXCULPATION.     See  Criminal  Prosecution. 

LETTERS  OF  SLAINS  issued  on  assythment  for  homicide ;  1  Hume,  285. 

LETTER-STEALING  was  at  one  time  a  capital  offence,  but  is  now  punished  by 
imprisonment  or  transportation.  The  accused  is  not  entitled  to  demand  liberMum 
on  baity  but  which  may  be  allowed  by  judge  of  Justiciary  or  sheriff ;  5  and  6  Will. 
IV.  c.  81 ;  6  Wm.  IV.  c.  4,  and  c.  21 ;  7  Will.  IV.  and  1  Vict.  c.  36  ;  1  Hume,  67. 
See  Bail. 

LETTERS,  THREATENING— sending  such  is  punishable ;  1  Hume,  439. 
See  Incendiary  Letter. 

LEVARI  FACIAS,  an  English  law  writ  of  execution,  to  levy  money  from  the 
heritage  and  effects  of  a  party  who  has  forfeited  his  recognisance. 

LEVYING  WAR  agamst  the  Sovereign  is  treason ;  1  Hume,  521.     See  Treason. 

LEWDNESS.  By  many  ancient  statutes,  especially  1696,  c.  31,  fornication  was 
punished  by  fines  on  a  graduated  scale,  according  to  rank.  Justices  were  specially 
ordered  to  enforce  these  statutes,  but  which  are  now  in  desuetude.  Keepmg  im- 
proper houses  is  an  offence  at  common  law ;  1  Hutpe,  309 ;  and  seduction  is  punish- 
able under  12  and  13  Vict.  c.  76  (1849),  called  the  Bishop  of  Oaf^rd's  Act.  See 
Disorderly  House. 

LEX  LOCI  CONTRACTUS— Where  obligations  are  contracted  in  one  country, 
and  sought  to  be  enforced  in  another,  all  that  relates  to  the  contract  is  determined 
by  the  law  of  the  former  {lex  loci  contractus),  whilst  all  which  relates  to  the 
remedy  is  ruled  by  the  law  of  the  latter  (lex  fori.) 

LEX  RHODIA.     See  Contribution. 

LEX  TALIONIS  ;  the  rule  which  made  the  punishment  the  same  in  kind  as  the 
crime — "  an  eye  for  an  eye,  a  tooth  for  a  tooth ; "  Ersk.  B.  4,  T.  4,  S.  75. 

LIBEL  (Libella—a  little  book),  means  scandal  when  put  into  writing,  and  which 
may  found  both  a  criminal  and  civil  action  for  punishment  and  reparation.  Libel 
also  is  used  to  denote  criminal  indictments,  and  the  summons  which  introduces  a 
civil  suit;  1  Hume,  155.     See  Defamation. 

LIBERATION.  Anciently  a  civil  debtor,  in  prison  on  caption,  being  held  a  rebel, 
was  not  liberated  on  mere  payment  of  the  debt,  but  required  a  warrant  of  liberation 
from  the  Court  of  Session ;  but  which,  since  the  Act  of  Sederunt,  6th  Dec.  1676, 
became  unnecessary.  Liberation  of  parties  on  criminal  charges  is  regulated  by  the 
Act  1701,  c.  6  (the  Habeas  Corpus  Act  of  Scotland.)  On  application  to  a  judge  or 
court  competent  to  try  the  crime  charged,  there  must,  within  twentj-fbur  hourSy  be 
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issued  a  precept  of  intimation.  The  prosecutor  must  fix  a  diet  within  sia^ 
days,  which  must  be  brought  to  a  close  within  thirty  days  if  in  an  inferior  court,  and 
vi'iihm  forty  if  in  the  Justiciary — so  that  a  party  may  not  be  kept  in  prison  untried 
more  than  100  days  after  taking  the  benefit  of  the  act.  If  liberated  on  the  ground 
of  the  diet  not  being  fixed,  he  may  be  recommitted  on  criminal  letters ;  but  the  trial 
must  be  brought  to  a  termination  within  the  term  of  140  days  from  the  first  intima- 
tion; 11  Hume,  99.     See  Wrongous  Imprisonment. 

LIBRARIES. — The  English  Act  for  their  formation  and  support  by  rates  is  13 
and  14  Vict.  c.  65,  extended  to  Scotland  by  16  and  17  Vict.  c.  101  (1863);  17  and 
18  Vict.  c.  64  (1854.) 

LICENSE  TO  ATTORNEYS.     See  ^«orn^. 

LICENSE  TO  PUBLICANS.     See  Publicans. 

LICENSE  TO  KILL  GAME.     See  Game, 

LICENSE  TO  PURSUE  was  granted  by  the  Commissaries  before  confirmation, 
but  the  decree-dative  is  sufficient  in  modem  practice  ;  Ersk.  B.  3,  T.  9,  S.  39. 

LICKING  OF  THUMBS.  "  Another  symbol  was  anciently  used  in  proof  that 
a  sale  was  perfected,  which  continues  to  this  day  in  bargains  of  lesser  importance 
among  the  lower  ranks  of  people,  the  parties  licKing  and  joining  of  thumbs.  Decrees 
are  yet  extant  in  our  records  prior  to  the  institution  of  the  college  of  justice  sustain- 
ing sales  upon  summonses  of  thumb-licking  upon  this  medium,  that  the  parties  had 
licked  thumbs  on  finishing  the  bargain ;"  Ersk.  B.  3,  T.  3,  8.  6.  "  Anciently 
amongst  all  the  northern  nations  shaking  of  hands  was  held  necessary  to  bind  the 
bargain,  a  custom  which  we  still  retain  in  verbal  bargains.  A  sale  thus  made  was 
called  hand-sale,  venditio  per  mutiMm  manuam  complexionem,  till  in  process  of  time 
the  same  word  was  used  to  signify  the  price  or  earnest  which  was  given  immediately 
after  the  shaking  of  hands  or  instead  thereof"  (handsel  ?) ;  Blackstone,  B.  2,  p.  448. 

LIEGE  POUSTIE  {Ugitima  poiestas)  is  that  state  of  health  which  entitles  a 
party  validly  to  dispose  mortus  causa  of  his  heritage,  without  the  deed  being  subject 
to  challenge  on  the  law  of  deathbed.     See  Deathbed. 

LIEGES.     The  subjects  of  the  crown. 

LIEN,  a  claim  attaching  to  property,  which  must  be  satisfied  before  delivery  can 
be  demanded.     See  Compensation. 

LIEUTENANT,  LORD.  In  every  county  a  Lord-Lieutenant  is  appointed  by 
the  crown,  with  power  to  raise  and  regulate  the  militia  force,  and  who  has  power  to 
name  deputies.  That  force  is  regulated  by  the  statute  42  Geo.  III.  c.  91,  which  for 
some  time  has  been  suspended  by  annual  statutes.  See  17  and  18  Vict.  c.  13,  and 
106(1846.)     See  Militia. 

LIFE.  The  presumption  of  life  extends  to  100  years  ;  but  this  presumption  must 
yield  to  proof  of  death,  or  facts  and  circumstances  affording  stifficient  legal  presump- 
tion thereof;  Ersk.  B.  4,  T.  2,  S.  36.  See  7th  Feb.  1811,  Lord  Ashburton  ;  19th 
Nov.  1845,  Lapsley  (affirmed.)  Caution  is  generally  exacted  to  repay  in  case  of 
the  party  not  being  dead;  1628,  Rutbven,  Mor.  8048  ;  15th  July  1852,  Craven. 

LIFERENT.  The  legal  liferents  are  the  ierce  of  the  widow  and  the  courtesy  of 
the  widower.  Conventional  liferents  are  by  reservation^  or  by  granU  called  simple 
liferents.  The  former  is,  where  a  proprietor  dispones  the  fee,  reserving  his  liferent, 
which  is  stronger  than  the  other,  as  requiring  no  new  infeftment ;  and  he  can  still 
enter  vassals,  and  has  right  to  the  casualties,  which  a  liiferenter  by  grant  has  not. 
The  right  by  grant  depends  on  the  terms  of  the  grant,  and  though  (unless  prohibited) 
it  may  be  assigned,  its  endurance  still  depends  on  the  life  of  the  grantee.  Life- 
renters  are  entitled  to  the  fruits,  but  they  cannot  cut  trees,  except  such  as  are  cut 
in  hags  ;  but  liferenters  by  reservation  may  even  cut  timber  come  to  maturity,  though 
it  be  not  in  hags,  if  customarv  so  to  be  cut,  and  such  wood  as  is  necessary  to  keep 
the  houses  in  repair.  They  have  no  right  to  minerals,  and  if  a  liferent  thereof  be 
expressly  given,  they  cannot  increase  the  average  output.  They  cannot  grant  leases 
beyond  their  lifetime ;  but  they  exercise  the  right  of  patronage,  and  vote  in  parlia- 
mentary elections.  They  may  be  compelled,  at  the  suit  of  the  fiar,  to  find  caution 
against  waste,  or  be  excluded  from  possession ;  1491,  c.  25  ;  1536,  c.  15.  They  are 
bound  to  make  ordinary  repairs  on  houses ;  but  if,  from  decay,  a  house  becomes  un- 
tenantable, neither  the  liferenter  nor  the  fiar  is  boimd  to  restore  ;  and  if  the  liferenter 
does  restore  under  judicial  authority,  it  will  ground  a  claim  against  the  fiar  for 
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recompense  on  the  expiry  of  the  liferent.  They  are  liable  in  ordvutvy  burdens — 
such  as  stipend,  feu-duty,  and  taxes ;  but  not  in  extraordinary  assessments^  such  as 
for  churches  and  manses.  Liferent  &lls  by  death  of  the  liferenter ;  and  the  division 
of  rents  which  formerly  was  settled  by  rules  as  to  surviving  the  1^^  terms,  is  now 
fixed  as  at  the  date  of  the  lifcrenter's  death  in  all  cases  oi  written  leases  of  land 
depending  on  life  under  the  statute  of  apportionment  4  and  5  Will.  IV.  c.  22,  found 
to  apply  to  Scotland  by  the  decision,  7th  March  1844,  Fordyce.  The  former  rule 
will  still  prevail  in  subjects  not  expressly  falling  within  the  statute,  and  which  does 
not  extend  to  verbal  leases  from  year  to  year.  If  the  liferenter  survive  until  Whit- 
sunday, though  dying  on  that  day,  his  executors  have  the  half-year's  rent ;  and  if  he 
survives  until  Martinmas,  they  have  the  whole,  whatever  be  the  conventional  terms 
of  payment ;  1668,  Camegy  ;  1704,  Paterson.  At  whatever  time  he  dies,  the j  have 
the  crop  which  he  has  sown ;  1661,  Guthrie.  The  same  rule  holds  where  interest  b 
payable  at  two  terms  in  the  year ;  but  where  no  terms  are  fixed,  interest  is  reckoned 
to  the  day  of  the  death.  He  has  no  right  to  a  bonus,  but  to  the  interest  thereon ; 
Ersk.  B.  2,  T.  9,  S.  40.     See  Heir  and  Executor, 

LIGHT  AND  PROSPECT  are  servitudes,  whereby  a  proprietor  is  restrained  in 
his  right  of  building.  They  must  be  constituted  by  writing,  and  are  never  implied.  On 
the  one  hand,  a  party  under  no  restraint  may  have  erections  which  oyerlook  his 
neighbour's  grounds  ;  but  on  the  other  hand,  the  party  under  no  restriction  may 
raise  a  screen  or  wall  to  obstruct  the  view,  and  secure  the  privacy  of  his  grounds ; 
12th  May  1808,  Glassford;  1st  May  1849,  Inglis  (House  of  Lords);  £r^.  B.  2, 
T.  9,  S.  10. 

LIMIT ATIONis  an  English  term  (somewhat  analogous  to  our  ne^tive  prescrip- 
tion) founded  on  the  statute  of  limitations,  whereby  rights  of  action  are  wholly 
taken  away  after  the  lapse  of  six  years  (21  Jac.  I.  c.  16.) 

LIMITATION  OF  ACTIONS.  Under  all  public,  local,  and  personal  acta,  the 
period  for  bringing  actions  is  limited  by  5  and  6  Vict.  c.  97»  s.  6,  to  two  years;  or 
in  case  of  continuing  damage,  within  one  year  after  such  damaee  shall  have  ceased. 
This  limitation  does  not  apply  to  general  public  statutes,  which  must  be  ruled  by 
the  special  clause  in  each  statute. 

LINEN  MANUFACTURE.  The  leading  Scotch  act  with  reference  to  this 
branch  of  trade  is  1661,  c.  42,  followed  by  1681,  c.  12.  A  board  of  trustees,  with 
extensive  powers,  was  instituted  by  13  Geo.  I.  c.  26 ;  22  Geo.  II.  c.  27  ;  and  the 
trade  regulated  by  the  Acts  18  Geo.  II.  c.  24  and  26 ;  17  Geo.  II.  c.  30  ;  24  Geo. 
II.  c.  31 ;  22  Geo.  HI.  c.  36  ;  and  4  Geo.  IV.  c.  40.  Any  justice  has  a  jurisdiction 
under  these  statutes,  and  there  is  an  appeal  to  quarter-sessions.  The  Irish  linen 
trade  is  regulated  by  6  and  6  Will.  IV.  c.  27.     See  Embezzlement 

LIQUID  DEBT — is  one  fixed  and  constituted.     See  CompenscUion. 

LINING,  BRIEVE  OF,  was  du-ected  to  Magistrates  of  Royal  Burghs,  to  settle 
disputed  boundaries  within  burgh,  but  which  is  now  in  desuetude,  that  jurisdiction 
being  exercised  by  the  Dean  of  Guild  ;  Stair,  B.  4,  T.  3,  S.  13. 

LINT  is  prohibited  from  being  steeped  in  lochs  and  bums,  as  polluting  the  water 
and  killing  the  fish,  and  a  penalty  of  L.40  Scots  for  every  offence,  and  confiscation 
of  the  lint  to  the  poor  of  the  parish,  were  enacted  by  1606,  c.  13 ;  1685,  c.  20.  The 
Act  1606  declares,  *'  the  laying  of  lint  in  lochs  and  bums  not  only  hurUul  to  all  fishes 
bred  within  the  saniine,  and  bestial  that  drinks  thereof,  but  also  the  hail  waters  of 
the  said  lochs  and  burnes  thcrebv  being  infected,  is  made  altogether  unfit  for  the  use 
of  man,  and  very  noysome  to  all  the  people  dwelling  thereabout."  The  Act  1685 
seems  repealed  by  the  4  Geo.  IV.  c.  40.  In  a  case  under  the  Act  1606,  the  court 
were  of  opinion  **  that  persons  steeping  lint  were  entitled  to  take  water  from  a  run- 
ning stream  for  the  use  of  their  lint  holes,  and  to  renew  the  water  therein  from  time 
to  time  when  necessary,  but  were  not  entitled  to  divert  the  course  of  any  part  of  a 
rivulet  into  a  lint  hole  ;''  27th  Nov.  1781,  Kinloch. 

LINT  OB  HEMP  is  forfeited  by  13  Geo.  I.  c.  26,  if  steeped  in  a  b<^  hole,  peat-mon, 
or  tan-pit,  or  two  years  successively  in  a  pool  of  standing  water,  unless  near  a  stream 
of  running  water,  by  which  fresh  water  may  be  often  let  in  ;  Ersk.  B.  4,  T.  4,  S,  10. 

LIS  PENDENS.  A  legal  plea,  excluding  an  action,  the  subject  of  which  already 
forms  the  ground  of  a  depending  action  in  the  same  or  another  court.  The  partiM 
and  the  ground  of  action  must  be  the  same.     The  action  is  reckoned  depending 
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from  the  time  the  summons  is  executed.  An  action  in  a  foreign  court  does  not, 
as  a  general  rule,  ground  the  defence  to  exclude  a  competent  action  in  a  Scotch 
court. 

LITERARY  PROPERTY.  An  author  or  his  assignee  has  a  copy-right  pro- 
perty in  his  work,  which  does  not  exist  at  common  law,  hut  only  under  the  statutes. 
But  unpublished  works  are  private  property,  and  cannot  be  published  without  the 
author's  consent.  Private  letters  cannot  be  published  without  the  writer's 
consent.  In  England,  a  species  of  joint  property  exists  in  such  letters  in  the 
writer  and  person  addressed.  Lectures  are  regulated  by  the  Act  6  and  6  Will. 
IV.  c.  (y5.  The  lecturer  has  the  sole  right  of  publication,  and  any  one  publishing 
from  notes  is  liable  in  a  penalty  of  one  penny  for  each  sheet,  and  forfeiture  of  the 
copies ;  and  those  paying  a  fee  for  leave  to  attend  the  lectures,  have  not  thereby  the 
right  to  publish  them.  The  protection  does  not  extend  to  lectures  in  colleges  and 
public  foundations  ;  and  to  obtain  the  benefit  of  the  act  in  any  case,  notice  must  be 
given  to  two  justices  residing  within  five  miles  of  the  place  two  days  before  the  time 
of  lecturing.  The  first  statute  of  copy-right  is  8  Anne,  c.  19,  which  gives  the  sole 
liberty  of  publication  to  the  author  for  fourteen  years,  and  parties  printing  without 
his  written  consent  forfeits  the  copies  and  one  penny  for  every  sheet,  one>half  to  the 
prosecutor,  and  the  other  to  the  crown.  To  entitle  the  author  to  the  benefit  of  the 
statute,  the  work  behoved  to  be  entered  at  "  Stationers'  Hall "  within  one  month  in 
London,  and  three  months  elsewhere ;  and  a  certain  number  of  copies  of  the  work 
are  demanded.  The  statute  64  Geo.  III.  c.  166,  extends  the  privilege  to  twenty- 
eight  years  absolute,  and  for  the  lifetime  of  the  author  if  beyond  that  term.  The 
following  statutes  regulate  this  right  of  property: — 8  Anne,  c.  19  ;  16  Geo.  III.  c. 
63  ;  41  Geo.  III.  c.  107;  64  Geo.  IIL  c.  166  ;  6  and  7  Will.  IV.  c.  110  ;  6  and  6 
Vict.  c.  45  (1842)  ;  10  and  11  Vict.  c.  96  (1847),  as  to  copy-right  in  colonies.  The 
importation  and  sale  of  books  originally  printed  in  Britain,  and  reprinted  abroad,  is 
prohibited  under  the  penalty  of  L.IO,  double  the  value  of  the  book,  and  its  forfeiture, 
excepting  such  as  have  not  been  printed  or  reprinted  in  Britain  within  twenty  years 
before  the  importation;  12  Geo.  II.  c.  36;  34  Geo.  III.  c.  20;  41  Geo.  III.  c.  107. 
The  existing  international  copy-right  Act  is  7  Vict.  c.  12.  The  property  of  prints 
and  engravings,  models,  and  casts  of  busts,  is  secured  by  the  Acts  8  Geo.  II.  c.  13  ; 
7  Geo.  III.  c.  38  ;  17  Geo.  III.  c.  67 ;  38  Geo.  III.  c.  71 ;  64  Geo.  III.  c.  66;  6  and 
6  Vict.  c.  100 ;  6  and  7  Vict.  c.  66 ;  8  and  9  Vict.  c.  44 ;  13  and  14  Vict.  c.  104  ; 
and  14  and  16  Vict.  c.  8.  Drathatie  representations  are  protected  by  3  Will.  IV. 
c.  15.  Art  Unions  are  regulated  by  7  and  8  Vict.  c.  109  ;  8  and  9  Vict.  c.  67 ;  and 
0  and  10  Vict.  c.  48.  Literary  institutions  are  exempted  from  rates  by  6  and  7 
Vict.  c.  36. 

LITIGIOSITY  denies  effect  to  any  proceedings  to  defeat  the  begun  diligence  of 
creditors  completed  without  undue  delay ;  Ersk.  B.  2,  T.  2,  S.  7. 

LITISCONTESTATION  was  the  ancient  term  for  parties  to  a  suit  joining  issue 
of  fact  or  law,  and  after  which  penal  actions  transmitted  against  representatives. 
The  closure  of  the  record  may  now  be  held  to  have  a  similar  effect ;  Ersk.  B.  4, 
T.  1,  S.  69  ;  M*Glashan  (1864),  p.  227. 

LIVERY,  a  term  in  English  law  analogous  to  seisure  on  infeftment  in  the  law 
of  Scotland. 

LOADING,  under  a  charter  party  the  owners  are  bound  to  see  that  due  care  is 
taken  of  the  goods  whilst  loading  and  thereafter  ;  Bell's  Prin.  s.  408. 

LOAN.  {Mutuum)  where  the  articles  lent  are  consumed  in  their  use,  to  be  re- 
stored in  kind.  Commodate,  where  the  very  article  lent  is  to  be  returned.  In 
the  former,  the  loss  of  the  subject  falls  on  the  borrower.  In  the  latter,  it  is  borne  by 
the  lender,  if  lost  by  no  fault  of  the  borrower;  Bell's  Prin.,  s.  194;  Ersk.  B.  3, 
T.  1,  S.  18. 

LOBSTERS.  A  penalty  of  L.6  is  imposed  for  taking  lobsters  between  1st  June 
and  1st  September,  recoverable  before  two  justices  by  summary  prosecution,  and 
the  penalty  to  the  prosecutor,  by  9  Geo.  II.  c.  33,  s.  4.     See  Fishings. 

LOCALITY.  The  name  of  the  decree  of  the  Teind  Court  apportioning  the 
stipend  among  the  heritors.  Before  the  locality,  and  after  decree  of  modification, 
the  minister  may  recover  from  any  heritor  the  whole  stipend,  so  far  as  his  teinds 
extend,  leaving  him  to  claim  his  relief  from  the  other  heritors.     The  locality  is  pi-e- 
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pared  by  a  common  agent  appointed  by  tbe  beritors,  and  approved  of  by  tbe  court; 
Ersk.  B.  2,  T.  10,  S.  47- 

LOCALITY  OF  A  WIDOW.  The  lands  liferented  by  a  widow  are  called  her 
locality  lands.  Of  these  she  has  the  whole  profits,  and  is  liable  to  the  losses,  with- 
out recoiin>e  on  any  other  part  of  her  husband's  estate. 

LOCATION,  CONTRACT  OF— whereby  a  subject,  or  the  services  of  a  person 
is  hired.  The  person  giving  the  use  is  the  lessor  or  locator,  and  the  party  receiving 
the  use  the  lessee  or  condtictor;  Bell's  Prin.y  s.  133. 

LOCK,  OR  GOWPEN,  a  small  quantity  of  meal  paid  the  servant  of  a  mill  as  one 
of  the  sequels  of  the  thirlage.     See  Multures. 

LOCKFAST  PLACES— the  breakiug  of  which  is  an  aggravation  of  theft,  and 
when  combined  with  housebreaking,  renders  the  case  of  a  doubly  serious  nature. 
Without  the  latter  aggravation  the  crime  is  bailable.  On  an  execution  of  lockfast 
doors,  a  warrant  to  open  them  (Q^€en's  Keys)  is  obtained  from  the  proper  court,  to 
carry  its  diligence  into  effect ;  1  Hume,  68. 

LOCK-UP.  In  England,  lock-up  houses,  strong  rooms  or  cages,  are  authorized 
by  the  Act  6  and  6  Vict.  c.  109,  s.  22 ;  and  11  and  12  Vict.  c.  101,  for  "  the  tem- 
porary confinement  of  persons  taken  into  custody  by  any  constable,  and  not  yet 
committed  for  trial,  or  in  execution  of  any  sentence,"  These  places  must  be  ap- 
proved of  by  one  of  the  Secretaries  of  State,  and  are  placed  under  the  inspection 
of  Inspector  of  Prisons.  In  Scotland  no  person  can  be  committed  to  a  lock-up 
under  a  warrant,  either  for  punishment  or  until  liberated  in  due  course  of  law. 
But  a  person  maj  be  therein  detained  for  a  short  time,  until  brought  before  a  magis- 
trate. See  opimons  of  the  present  Lord  Justice-General  and  Lord  Anderson  (when 
at  the  bar)  as  to  the  legality  of  such  detention,  antea,  Criminal  Prosecution^  p.  196. 
In  Perthshire,  the  following  rules  for  lock-ups  or  strong  rooms  in  constables*  houses 
were  drawn  up  and  afterwards  approved  of  by  the  late  Sheriff  Whigham,  and  have 
been  found  tiseful  in  practice. 

Bules  regarding  tike  use  of  the  Strong  Booms  in  the  Houses  of  the  Constables 

in  Perthshire. 

1.  The  strong  rooms  are  only  to  be  used  for  the  temporary  detention  of 
persons  until  they  can  be  conveniently  taken  to  Perth  or  to  Dunblane,  or 
before  a  magistrate  in  the  district,  or  forwarded  to  be  passed  out  of  tbe 
county.  These  rooms  are  not  prisons^  and  cannot  be  used  as  places  of  punish- 
ment. Tliey  are  considered  merely  as  portions  of  the  constables'  bouses ; 
and  persons  detained  in  them  are  all  the  while  understood  to  be  in  tbe  per- 
sonal custody  of  the  constable,  and  not  in  a  separate  place  of  confinement. 

2.  Persons  may  be  detained  as  aforesaid,  (1.)  Who  have  been  apprehended 
for  crimes  and  offences  at  so  late  an  hour  as  to  render  it  very  inconvenient 
then  to  take  them  to  Perth  or  Dunblane,  or  before  a  magistrate  in  tbe  dis- 
trict. (2.)  Persons  apprehended  as  drunk  and  disorderly  may  be  detained 
as  aforesaid  until  they  become  sober  and  peaceful,  or  until  they  are  taken 
charge  of  by  their  friends  fit  for  such  charge.  (3.)  Vagrants  having  no 
means  of  procuring  lodgings.  (4.)  Persons  apprehended  for  tbe  above  or 
any  other  offences  who  are  likely  to  abscond,  or  where  there  is  any  fear  of 
a  rescue  being  attempted. 

8.  In  all  cases,  persons  apprehended  as  accused  must,  as  soon  as  possible, 
and  before  being  locked  up,  be  carefully  searched,  and  all  articles  found  on 
them  likely  to  have  been  stolen,  and  any  knives  or  other  articles  with  which 
they  may  injure  themselves  or  others,  should  be  taken  from  them,  and  be 
properly  labelled  or  marked  by  the  constable,  and  an  inventory  thereof 
entered  in  the  detention-book. 

4.  Persons  detained  are  not  be  allowed  to  have  communication  with 
improper  persons.  They  must  not  be  detained  longer  than  for  a  night  or 
such  other  short  time  as  may  be  necessary  for  taking  them  to  Perth  or  Dun- 
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blane,  or  before  a  local  magistrate.  The  constable  shall  set  out  with  them 
early  in  the  morning  when  thej  have  been  detained  during  night.  In  all 
cases  when  persons  charged  with  serious  offences  have  been  locked  up,  thej 
must  be  taken  before  a  magistrate  for  instructions  before  they  are  liberated. 

5.  In  all  cases  of  detention,  entries  are  to  be  made  in  the  columns  of  the 
book  provided  for  that  purpose. 

6.  Persons  detained  shall  be  supplied  with  such  food  as  maj  be  absolutely 
necessary  for  their  subsistence,  a  note  of  the  expense  of  which  shall  be  re- 
gularly entered  in  the  portion  of  the  book  appropriated  for  that  purpose. 

7.  When  persons  detained  seem  to  be  seriously  unwell,  the  constable 
must  forthwith  procure  the  aid  of  some  medical  practitioner  in  the  neigh- 
bourhood.    The  fact  to  be  entered  in  the  detention-book. 

8.  The  constable  must  scrupulously  attend  to  the  separation  of  the  sexes, 
and,  where  possible,  of  drunk  persons  from  those  that  are  sober.  He  must 
occasionally,  during  the  night,  visit  those  detained  in  the  strong  rooms, 
especially  those  in  a  state  of  intoxication ;  and  he  should  also,  when  called, 
answer  the  call,  unless  it  be  obvious  that  it  is  made  merely  for  the  purpose 
of  annoyance.  He  must  not  be  absent  while  persons  are  detained  in  the 
strong  rooms,  excepting  in  cases  of  urgent  necessity,  and  then  some  one 
must  attend  for  him. 

9.  Unless  the  persons  detained  are  very  violent,  they  must  not  have  hand* 
cufis  put  upon  them ;  and  when  used,  the  hand-cuffs  shall  be  kept  on  no 
longer  than  is  absolutely  necessary ;  and  the  fact  of  their  being  used  must 
be  immediately  entered  in  the  book,  stating  also  the  length  of  time  in  use, 
and  the  occasion  for  their  use.  Grenerally  great  mildness,  combined  with 
firmness,  is  enjoined  on  constables. 

10.  The  strong  rooms  must  be  well  ventilated,  and  kept  at  all  times 
thoroughly  clean.  They  should  be  swept  out  every  morning  after  any 
person  has  been  detained.  The  walls  to  be  washed  with  quick  lime  twice 
at  least  in  the  year,  at  nearly  equal  periods.    * 

11.  In  cases  of  any  difficulty  as  to  the  final  disposal  of  any  person  detained^ 
the  constable  will,  either  before  or  immediately  after  locking  up  the  person, 
state  the  case  fully  to  the  nearest  justice  of  the  peace,  if  there  be  one  resident 
within  three  miles  from  the  station-house,  and  obtain  his  instructions,  if 
possible,  in  writing ;  and,  if  not  in  writing,  the  constable  shall  enter  ther 
instructions  in  the  detention-book,  and  forthwith  report  all  such  cases  ta 
the  chief  constable. 

12.  A  schedule  showing  the  particulars  engrossed  in  the  detention-book, 
to  be  sent  weekly  to  the  chief  constable. 

13.  In  the  event  of  any  one  dying  in  the  strong  room,  the  constable  sh&Vt 
call  a  medical  gentleman,  and  obtain  from  him  a  report,  and  a  certificate 
stating  the  cause  of  death. 

In  Perthshire  there  are  twenty-five  lock-ups  or  strong  rooms  attached  to  con- 
stables' houses.  The  premises  are  fitted  up  and  taken  on  leases  of  ten  years,  on  an 
annual  cumulo  rent  of  L.143;  and  after  deducting  the  rent  paid  by  the  resident 
constables  for  their  houses,  the  sum  of  L.78  remains  as  the  yearly  rent  of  the  cells, 
and  paid  for  by  the  county.  The  following  is  the  number  of  persons  detained  in 
these  places  of  temporary  confinement  for  the  years  ending  Ist  July — 
1852,  -----  656 

1853, 767 

1864,  -----  675 

A  book  is  kept  in  each  lock-un  with  columns  adapted  for  information,  in  the 
following  points,  and  which  is  weekly  reported  to  tiie  chief  constable  by  schedules  :-^ 
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Report  of  Persons  detained  in Strong  Rooms  for  the  Week  endmg 185    . 

1.  Date. 

2.  Current  number. 

3.  Names  of  persons  detained. 

4.  Cause  of  detention. 

5.  How  many  hours  confined. 

6.  Expenses  for  food  (if  any.) 

7.  Property  found  on  persons  detained,  and  how  the  same  was  disposed  of. 

8.  Name  of  medical  attendant,  if  one  was  necessary. 

9.  If  the  person  was  handcuffed  after  being  locked  up,  state  the  reason,  and  how 
long  the  handcuffs  were  kept  on. 

10.  How  disposed  of,  and  remarks.  (Insert  here  also  any  instructions  reoeiyed 
from  a  magistrate,  where  the  persons  detained  were  charged  with  serious  offences,  or 
where  any  difficulty  as  to  their  final  disposal  existed.) 

LOCUS  DELICTI,  the  place  of  an  offence,  and  which  regulates  the  jurisdiction 
of  the  criminal  court  to  try  the  offence.  It  must  be  precisely  stated  in  the  indict- 
ment or  complaint,  and  a  material  error  appearing  in  proof,  will  entitle  the  accosed 
to  acquittal,  as  not  being  applicable  to  the  crime  charged,  and  he  cannot  be  again 
tried  for  the  same  offence  under  an  accurate  description  of  the  place;  £rsk«  B.  1,T. 
2,  S.  23  ;  2  Hume,  65. 

LOCUS  PCENITENTIuE  is  the  power  of  resiling  from  an  informal  contract 
until  homologated.  The  power  to  resile  is -barred  by  rei  interventus,  such  as  acts  of 
homolog:ation  following  on  the  contract ;  Ersk.  B.  3,  T.  2,  S.  2. 

LODGING-HOUSES— It  is  not  settled  that  their  keepers  are  within  the  edict 
Nautce  Caupones,  1694,  May ;  Mor.  9236  ;  10th  June  1825,  M<Dougall.  It  has  been 
held  in  **  England  that  a  boarding-house  keeper  was  bound  to  take  due  and  reason- 
able care  about  the  safe  keeping  of  the  guest's  goods,  such  care  as  a  prudent 
housekeeper  would  take  of  the  house  for  the  purpose  of  protecting  her  own  goods — 
that  she  is  not  bound  to  keep  a  guest's  baggage  safely  to  the  same  extent  as  an 
innkeeper,  but  that  she  undertakes  by  implication  of  law,  although  nothing  is  ex- 
pressea,  to  take  due  and  proper  care  of  a  guest ^s  baggage,  and  that  neglecting  to 
take  due  care  of  the  outer  door  might  be  a  breach  of  such  duty;"  Dansey  v 
Richardson,  3  Q.  B.  (E.  and  B.)*83.  In  England,  lodging-houses  for  the  working- 
classes  are  regulated  by  14  and  15  Vict.  c.  34  (1851.)     See  Nautce  Caupones. 

LOG-BOOK — The  record  kept  in  a  ship,  in  which  are  regularly,  day  after  day, 
entered  the  whole  proceedings  connected  with  the  yoyage.  It  affords  an  important 
adminicle  of  evidence,  and  may  be  put  in  to  contradict  the  testimony  of  the  master 
or  mate. 

'  LOOSING  OF  ARRESTMENT— Arrestments  ad  fundandum  jtirisdictionem 
are  loosed  on  caution  judicio  sisti.  When  in  security,  on  caution  to  make  the  sub- 
jects arrested  forthcoming ;  and  arrestments  in  execution,  as  well  as  in  security, 
may  be  recalled,  with  or  without  caution  or  consignation,  where  nimious  or  oppres- 
sive, or  the  amount  of  caution  may  be  restricted  ;  1  and  2  Vict.  c.  114,  ss.  21  and 
22.     See  Arrestment. 

LORD  ADVOCATE.     See  Advocate. 

LORDS  OF  ERECTION,  to  whom  the  benefices  held  by  abbots  and  priors  were 
given  by  the  Sovereign  at  the  Reformation  ;  Ersk.  B.  2,  T.  10,  S.  18. 

LORD  HIGH  ADMIRAL,  2  Hume,  34.     See  Admiralty. 

LORDS  OF  SESSION.     See  College  of  Justice. 

LORDS  OF  THE  ARTICLES— a  committee  of  the  Scotch  Parliament  who 
had  the  preparation  of  its  business ;  1694,  c.  218 ;  1663,  c.  1 ;  abolished  at  Revolu- 
tion, 1690,  c.  3.     Ersk.  B.  1,  T.  3,  S.  5. 

LOST.  Articles  found  ought  to  be  advertised,  and  if  not  claimed  may  be  legally 
possessed  by  the  finder,  but  at  any  time  within  forty  years  they  may  be  reclaimed 
by  the  true  owner,  even  from  a  purchaser,  unless  there  be  such  facts  of  neglect  as 
to  bar  his  claim  on  the  plea  of  dereliction.  Possession  presumes  property,  and 
the  party  claiming  must  not  only  establish  that  the  property  was  once  his,  but 
prove  the  manner  in  which  he  lost  it.  A  bill  lost  and  found  may  be  legally  trans- 
ferred, subject  to  facts  showing  a  knowledge  of  the  want  of  title  to  transfer.    Lost 


LOR— MAC  585 

writings  may  be  restored  in  effect  bj  a  decree  of  proving  the  tenor  bj  the  Court  of 
Session.  A  person  finding  an  article  or  money,  with  the  knowledge  of  whose  pro* 
perty  it  is,  or  with  such  marks  as  most  necessarily  lead  to  that  knowledge,  and 
retaining  possession,  is  guilty  of  theft  at  common  law.  There  is  a  clause  of  simi* 
lar  or  more  stringent  import  in  several  local  Police  Acts ;  1  Hiune,  62 ;  Ersk.  B. 
2  T  1  S  12 
'lORI/S  day.     See  Publicane—Pro/ani^. 

LOTTERIES.  Private  lotteries  are  illegal  at  common  law ;  7th  July  1796, 
Eraser.  Several  statutes  have  been  passed  from  time  to  time  to  prevent  such 
lotteries.  The  following  may  be  cited: — 10  and  11  Will.  III.  c.  17;  10  Anne,  c. 
26,  s.  109  ;  8  Geo.  I.  c.  2,  s.  36  ;  9  Oeo.  I.  c.  19 ;  6  Geo.  II.  c.  35 ;  12  Geo.  II.  c. 
28;  13  Geo.  II.  c.  19,  s.  9 ;  22  Geo.  III.  c.  47 ;  27  Geo.  111.  6. 1 ;  42  Geo.  III.  c. 
119  ;  46  Geo.  III.  c.  148;  and  5  Geo.  IV.  c.  83.  Advertising  of  foreign  lotteries 
is  prohibited  bv  9  Geo.  I.  c.  19 ;  6  Geo.  II.  c.  35 ;  and  6  and  7  Will.  IV.  c.  66 
(1836),  by  which  a  penalty  of  L.50,  recoverable  in  Scotland  in  the  Court  of  Session, 
is  imposed  for  the  printing  or  publishing  of  any  advertisement  of  any  lottery  not 
authorized  by  act  of  Parliament.  Art  Umons  are  exempted  from  the  acts  applicable 
to  private  lotteries,  by  7  and  8  Vict.  c.  58,  and  c  109,  and  8  and  9  Vict.  c.  57. 
The  summary  jurisdiction  which  justices  had  under  the  Act  42  Geo.  III.  c.  119,  to 
inllict  penalties  for  having  private  lotteries,  appears  to  be  abrogated  by  the  Act  46 
Geo.  III.  c.  148.  But  they  may,  on  the  application  of  the  fiscal,  grant  an  interdict 
against  sales  by  lottery  or  any  similar  mode.  See  7th  July  1796,  Eraser  v.  Scott. 
In  1836,  a  circular  was  issued  by  the  Lord  Advocate  to  fiscals  requiring  their 
attention  to  this  part  of  their  duty. 

LUCRATIVE  SUCCESSION— An  apparent  or  presumptive  heir  taking  gratui- 
tously (prceceptio  hasreditatis)  a  grant  of  any  part  of  an  estate,  to  which  he  would 
have  succeeded,  becomes  liable  for  all  the  granter's  debts  contracted  prior  to  the 
^rant.  The  mere  narrative  of  onerous  causes,  if  the  parties  to  the  deed  are  con- 
junct and  confident,  does  not  establish  that  assertion ;  but  if  the  price  be  nearly  an 
equivalent,  he  may  escape  the  liability,  but  the  deed  may  be  set  aside,  so  far  as 
gratuitous,  under  the  Act  1621,  c.  18  ;  Ersk.  B.  3,  T.  8,  S.  87.  See  Conjunct  and 
Confident. 

LUGGAGE — Coach  proprietors  are  liable  under  the  Edict  NautoB  Cauponee; 
but  luggage  of  extraordinary  value  must  be  specially  mentioned  ;  11  Geo.  IV.  and 
1  Will.  IV.  c.  68,  and  17  and  18  Vict.  c.  31  (1854.)  Luggage  may  be  detained  for 
the  carriage  due  thereon,  but  not  for  previous  carriages.     See  Carrier, 

LUNACY— LUNATIC  ASYLUM.     See  Madhouses. 

LYON  KING-AT-ARMS.  His  jurisdiction  is  regulated  by  Acts  1692,  c.  127  ; 
1627,  c.  21.  He  has  an  exclusive  jurisdiction  in  all  questions  of  armorial  bearings, 
but  subject  to  review  of  the  Coui*t  of  Session ;  12th  June  1849,  Cunninghame.  He 
admits,  suspends,  and  dismisses  messengers-at-arms.  His  officers  are  heralds  and 
pursuivants,  by  whom  royal  proclamations  are  made  at  the  Cross  of  Edinburgh ; 
Ersk.  B.  1,  T.  4,  S.  32;  1  Hume,  399. 
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MACERS  are  the  officers  attending  the  Supreme  Courts  (1587,  c.  46;  1  Will. 
IV.  c.  69.)  They  are  appointed  by  the  crown,  with  one  exception,  where  the 
appointment  is  in  the  family  of  Moncrieff  of  Readie.  Formerly  services  of  heirs  to 
lands  situated  in  different  counties  were  carried  through  before  the  macers.  The 
judges  acted  as  assessors  or  assistants  to  their  own.  officers  or  door-keepers ;  but  by 
the  Act  1  and  2  Geo.  IV.  c.  38,  s.  11  (1821 ),  these  services  were  transferred  to  the 
Sheriff  of  Edinburgh,  and  now  to  the  Sheriff  in  Chancery,  by  10  and  11  Vict  c.  47 
(1847.)     ^Qe  Service. 

MACHAMIUM,  or  MAYHEM,  is  the  ancient  name  for  dismemberment  or 
mutilation  of  any  member  of  the  human  body.     (Skene,)    See  Assault, 

MACHINATION,  or  CONSPIRACY,  is  a  point  of  dittay ;  1  Hume,  170. 

MACHINERY,    ^e  Fixtures^Factories, 
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MADMEN  AND  MADHOUSES.  The  statutes  which  relate  to  lunacy  and  mad- 
houses in  Scotland  are  three  in  number : — ^55  Geo.  III.  c.  69  (7th  June  1815)  ;  9 
Geo.  IV.  c.  34  (27th  June  1828)  ;  4  and  6  Vict.  c.  60  (22d  June  1841.)  The 
following  is  an  abstract  of  these  statutes : — , 

I. — R€<fulatiotis  common  to  both  Public  Asylums  and  Private  Madhouses. 
Inspection. — The  first-mentioned  Act  (sec.  17)  exempts  from  its  operation  public 
hospitals  and  public  lunatic  asylums,  farther  than  to  authorize  the  sheriff  to 
visit  and  inspect  the  same,  or  to  order  such  inspection.  The  Royal  College  of 
Physicians  in  Edinburgh  shall  annually  elect/our  of  their  ordinary  resident  fellows, 
and  the  Faculty  of  Physicians  and  Surgeons  in  Glasgow  other  four  from  their  body, 
as  inspectors  of  madhouses  (sec.  4.)  The  sheriffs  of  Mid- Lothian  and  Lanarkshire 
are  respectively  to  employ  any  of  said  inspectors  to  inspect  (sec.  6.)  The  sheriff^ 
of  other  counties  shall  employ  physicians  for  the  said  inspection,  unless  where  local 
or  other  circumstances  shall  render  it  inexpedient  to  employ  physicians,  then  they 
may  employ  either — 1,  Members  of  the  Royal  College  of  Physicians  of  London; 
2,  Members  of  the  Royal  College  of  Physicians  of  Edinburgh ;  3,  Members  of  the 
Royal  College  of  Surgeons  of  Edinburgh ;  4,  Medical  men  having  a  diploma  from 
the  Royal  College  of  Surgeons  of  Edinburgh,  or  from  the  Royal  College  of  Surgeons 
in  London,  or  from  the  Faculty  of  Physicians  and  Surgeons  in  Glasgow ;  5,  Those 
who  have  acquired  a  right  to  practise,  from  having  served  in  the  army  or  navy ;  or, 
Lastlt/,  Where,  from  their  distance  from  the  place  of  inspection,  or  other  circum- 
stances, medical  persons  of  the  above  description  cannot  be  easily  procured,  any 
medical  person  of  character  (sec.  6.)  Sheriffs  are  to  pay  inspector  a  reasonable 
allowance  for  his  attendance  and  trouble,  subject  to  the  control  of  the  Commis- 
sioners of  Supply  (sec.  6.)  Sheriffs  shall  order  every  matter  and  thing  to  be  done 
which  may  be  necessary  for  the  purpose  of  ascertaining  whether  persons  ought  to 
be  confined,  and  to  make  orders  for  their  care  and  confinement,  or  for  their  being 
set  at  liberty  (sees.  7  and  13.)  Sheriff  or  his  substitute  to  inspect  every  nuidhouse 
at  least  once  in  each  year,  and  the  sheriff  personalli/  another  time,  with  such  of  the 
medical  inspectors  before  described,  and  failing  them,  such  medical  person  as  he 
shall  deem  proper  to  direct  to  accompany  him ;  and  he  may  inspect  or  order  inspec- 
tion oftener  (sec.  11.)  The  inspectors  appointed  may,  with  concurrence  of  sheriff, 
visit  at  other  times,  but  without  payment  (sec.  12.)  {This  applies  only  to  Mid- 
Lothian  and  Lanarkshire.)  If,  on  mspection,  it  appear  that  any  person  is  impro- 
perly detained,  the  sheriff  may  set  him  at  liberty,  or  otherwise  do  in  the  circum- 
stances as  the  case  may  seem  to  require  (sec.  13.) 

Sheriff's  Order  for  Reception. 
By  the  fifth  section  of  the  second  mentioned  Act  (1828),  it  is  enacted  that  no  in- 
sane person  shall  be  received  into  any  public  hospital  or  public  lunatic  asylum  with- 
out a  warrant  from  the  sheriff.,  such  as  is  required  by  the  first  act  in  the  case  of 
private  madhouses,  and  the  sheriff  is  required  to  inspect  them  in  the  same  way,  and 
to  order  discharge  after  due  inquiry  and  medical  inspection.  Every  house  of  recep- 
tion for  two  or  more  insane  persons  shall  be  visited  by  a  physician  or  surgeon  twice 
every  week,  and  if  more  than  one  hundred  patients,  shall  have  a  resident  physician 
or  surgeon.  By  the  same  section  the  parish  minister  may,  with  the  sheriff's  consent, 
visit  any  house  for  the  reception  of  insane  persons  (sees.  6  and  7.)  By  the  8th 
section  of  the  Act  1815  it  is  enacted,  that  no  person  shall  be  received  into  a  mad- 
house without  an  order  by  the  sheriff,  who  shall  forthwith  satisfy  himself  as  to  the 
propriety  of  such  an  order,  by  the  certificate  or  report  of  medical  persons,  and  oiher- 
wise,  as  the  circumstances  of  the  case  may  seem  to  require.  This  order  shall  pro- 
ceed on  a  certificate  or  report,  which  shall  be  signed  by  a  medical  man,  who  shall  be 
either — 1«^,  A  physician  ;  2d,  A  person  having  a  diploma  from  the  Royal  College  of 
Surgeons  in  Edinburgh  or  in  London,  or  from  the  Faculty  of  Physicians  and  Sur- 
geons of  Glasgow  ;  3c?,  One  who  has  acquired  a  right  to  practise,  fixHn  having 
served  in  the  army  or  navy.  (  W/iat  lejigth  of  service  gives  this  qualification  is  not 
stated.)^  Lastly,  In  cases  where  no  medical  men  of  the  above  description  can  be 
conveniently  applied  to,  such  certificate  may  be  signed  by  any  medical  practitioner 
of  character,  whom  the  sheriff  may  think  proper  to  employ.    If  medical  persons 
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give  certificates  without  having  carefully  visited  and  examined  the  party^  and  with- 
out having  endeavoured  to  ascertain  in  a  proper  manner  hy  such  exammation  and 
otherwise,  that  such  party  is  proper  to  he  confined,  he  shall  forfeit  fifty  pounds,  and 
expenses. 

The  sheriff  may  give  interim  order  for  the  care  and  confinement  of  the  person 
until  he  be  satisfied  that  he  ought  to  grant  the  order,  but  not  exceeding  fourteen 
days*  detention  (sec.  10.)  Death  of  any  lunatic  in  a  private  madhouse  is  to  be  inti- 
mated to  the  sheriff  within  twenty-four  hours,  under  penalty  of  L.20. 

By  the  eighth  section  of  the  first  Act  (1815),  the  sheriff's  order  is  appointed  to 
proceed  on  report  or  certificate  " of  medical  persons"  The  ninth  section,  in  defin- 
ing the  qualification  of  the  certifier,  states  that  the  certificate  shall  be  subscribed  hr 
a  medical  mail.  The  eighth  section  of  the  Act  1828,  states  that  no  person  shall 
receive  an  insane  person  without  an  order  and  certificate,  signed  by  two  physicians 
or  surgeons,  in  terms  similar  to  that  which  is  required  in  the  admission  of  any  insane 
person  into  a  Ucensed  house.  It  appears,  therefore,  that  a  certificate  from  two 
medical  men  is  necessary  in  all  cases.  The  English  Statute  0  Geo.  III.  c.  41, 
passed  the  same  session  (1828),  and  which  has  many  of  the  same  chiuses,  has  a 
section  (30)  which  provides  that  all  certificates  for  admission  **  shall  be  signed  by 
two  medical  practitioners,  each  of  them  being  a  physician,  surgeon,  or  apothecary, 
who  shall  have  separately  visited  and  inspected  the  patient  to  whom  it  relates ;"  and 
^  no  physician,  surgeon,  or  apothecary,  shall  sign  any  certificate  of  admission,  who  is 
wholly  or  partly  the  proprietor,  or  the  regular  professional  attendant."  It  was  held 
that  medical  certificates  of  insanity  must  be  given  ^  on  soul  and  conscience  ;"  14th 
Jan.  1830,  Campbell. 

Justices  at  Michaelmas  meeting  may  appoint  three  of  their  number  to  inspect 
madhouses  and  public  asylums,  and  to  report  to  quarter-sessions.  Sec.  10  (Act  1828.) 
This  pou>er  or  duty  appears  only  permissive^  and,  however  important,  is  observed  m 
few  couiUies, 

By  the  Act  1841,  sees.  3,  4,  6,  6,  7,  and  8,  the  sheriff,  on  certain  prescribed  pro- 
cedure, may  commit  lunatics  apprehended,  charged  with  assault,  or  other  offence 
inferring  danger  to  the  lieges,  or  being  in  a  state  threatening  danger,  and  found  at 
large,  to  any  private  licensed  madhouse  or  public  asylum,  willing  to  receive  him  or 
her,  or  to  those  of  an  adjoining  county  ;  and  the  act  provides  for  payment  of  tiie 
maintenance,  and  gives  power  to  remove  persons  from  one  place  of  confinement  to 
another.  Parish  paupers  to  be  confined  in  public  hospital  or  public  asylum,  unless 
the  sheriff,  on  cause  shown  to  his  satisfaction,  shall  be  of  opmion  that  it  is  more 
expedient  to  commit  to  a  licensed  madhouse.  (See  infra,  as  to  Poor  Law  Act ;  see 
also  as  to  power  of  the  fiscal  to  apply  that  a  lunatic  be  committed  until  bail ;  20th 
May  1847,  Scott  (House  of  Lords.) 

n. — Rules  applicable  only  to  private  madhouses. 
The  sheriffs  are  authorized  tenant  licenses.  It  is  not  lawfid  to  keep  a  house 
for  the  reception  of  lunatics,  nor  to  detain  a  person  therein  without  a  license, 
wherein  shall  be  specified  the  name,  description,  and  age  of  every  person  kept,  and 
which  license  must  be  annually  renewed,  and  everv  person  keeping  such  house  without 
license,  or  receiving  a  lunatic  without  license,  shall  forfeit  L.200  and  expenses ;  sees.  1 
and  8,  Act  1815.  The  like  penalty  against  any  person  sending  without  a  license ;  s. 
1,  Act  1841 ;  or,  by  last-recited  act,  imprisonment  for  three  months ;  s.  3,  Act  1815. 
The  licenses  are  to  be  made  out  by  the  sheriff-clerk,  and  renewed  every  year.  L.2, 2s. 
was  at  first  stated  as  the  fee  for  each  person  received ;  of  this  2s.  6d.  is  retained 
by  the  sheriff-clerk,  and  the  surplus  paid  over  to  the  collector  of  rogue-monej 
within  ten  days,  under  penalty  of  L.5  and  expenses.  By  the  Act  1828,  s.  1,  the  fee 
is  reduced  to  10s.  6d.  for  each  person  confined,  but  not  less  than  L.2,  28.  for  every 
license ;  and  by  the  Act  1841,  the  sheriff  is  required  from  time  to  time  to  fix  the 
fees  so  as  to  meet  the  expenses  of  executing  the  act,  and  no  more,  but  not  to  exceed 
the  sums  first  named.  It  was  held  in  an  action  against  the  keeper  of  a  privaU 
asylum,  that  both  the  sheriff's  warrant  and  a  personal  license  were  necessary  for  a 
party  being  received  and  detained ;  Jan.  19,  1849,  Strang.  {The  clause  docs  not 
appear  to  reach  public  asylums;  and  in  practice,  licenses  are  not  taken  for  such,) 
The  license  may  be  recalled  by  sheriff  upon  report  of  any  two  of  the  inspectors ; 
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8.  14,  Act  1815.  Sheriff  may  make  rules  for  the  regolation  of  madhoasea.  and 
enforce  them,  under  penalty  of  L.20  for  each  offence ;  but  which  rules  must  first  be 
approved  of  by  the  I^rds  of  Justiciary;  sees.  16  and  16,  Act  1815.  By  the  Act  1828, 
sees.  2,  3,  and  4,  registers  are  directed  to  be  kept,  in  which  all  cases  of  coercion  or 
restraint  are  to  be  entered,  and  which  registers  are  to  be  exhibited  to  the  inspectors, 
under  penalty  of  L.5 ;  sec.  9.  Secretary  of  State  may  order  name  of  person  to  be 
erased  from  the  register.  By  the  Act  1841,  sees.  10,  11,  and  12,  a  new  form  of 
register  is  given  for  licensed  madhouses,  to  be  reported  every  year  to  sheriff,  under 
penalty  of  L.20.  The  register  to  be  kept  by  sheriff-clerk  under  seal,  under  penalty 
of  L.20.  Ministers  may  visit  madhouses  within  their  parish  under  certain  re- 
strictions. 

m. — RegfdaUons  a$  to  persons  with  whom  lunatics  are  private^  confined. 

The  Act  1815,  s.  18,  was  declared  not  to  apply  to  any  house  where  only  one 
person  is  confined,  unless  ^  confined  for  gain  or  reward"  in  which  case  there  existed 
the  necessity  of  sheriff's  order,  license,  and  inspection.  But  by  the  Act  1828,  s.  8, 
it  is  enacted  that  no  person,  under  the  penalty  of  forfeiture  of  L.50,  shall  receive 
into  his  exclusive  care  and  maintenance,  except  he  be  a  relative,  any  one  insane 
person,  without  having  an  order  and  certificate  signed  by  two  physicians  or  sur- 
geons, in  terms  similar  to  that  which  is  required  on  the  admission  of  any  insane 
Serson  into  a  licensed  house;  and  the  6th  section  provides  for  the  inspection  of 
ouses  for  reception  of  two  or  more  insane  persons,  so  that  where  one  person  only  is 
kept  the  provisions  oi  the  8  th  section  appear  only  to  apply. 

The  procurator-fiscal  may  sue  for  penalties  ;  and  actions  are  limited  to  twelve 
months  (sec.  19.)  Penalties  to  be  paid  into  rogue- money  (sec.  20.)  Sheriff  to  make 
annual  return  to  Commissioners  of  Supply  of  income  and  expenditure  in  carrying 
the  act  into  operation  (sec.  21.)  As  also  an  annual  report  and  copy  of  said  account 
to  President  of  College  of  Phvsicians  in  Edinburgh,  and  Clerk  of  High  Court  of 
Justiciary,  and  sheriff's  general  powers  are  saved  (sec.  22.) 

The  Acts  1828,  s.  14,  and  1841,  s.  11,  require  the  whole  statutes  to  be  con- 
strued and  interpreted  together. 

By  the  Poor-Law  Act  8  and  9  Vict.  c.  83,  s.  59  (1845),  all  persons  chargeable  to 
a* parish  shall,  within  fourteen  days  of  being  declared  or  known  to  be  insane  or 
fatuous,  be  lodged  in  an  asylum  or  establishment  legally  authorized  to  receive 
lunatics,  and  reported  without  delay  to  the  Board  of  Supervision,  who  may  them^ 
selves  place  such  person  in  such  establishment.  But,  in  special  circumstances,  the 
board  may  dispense  with  the  removal  of  such  persons.  In  1851,  there  were  in 
Scotland,  of  insane  and  fatuous  persons  chargeable  as  paupers — 1654  males^  1866 
females ;  total,  3520. 

The  consolidated  English  statute  '<  for  the  regulation  of  the  care  and  treatment 
of  lunatics"  is  8  and  9  Vict.  c.  100  (1845) ;  amended  by  16  and  17  Vict,  c  96 
(1853) ;  and  **  for  the  provision  and  regulation  of  lunatic  asylums  for  counties  and 
boroughs,  and  for  the  maintenance  and  care  of  pauper  lunatics,"  the  6  and  9  Vict, 
c.  126  (1845);  amended  by  16  and  17  Vict.  c.  97  (1853.) 

The  case  of  the  Queen  v.  M^Naughten  (for  shooting  Mr  Drummond)  gave  rise  to 
a  discussion  in  the  House  of  Lords,  on  the  subject  of  msanity,  as  a  defence  and  the 
following  questions  were  propounded  to  the  judges  in  relation  to  the  law  respecting 
alleged  crimes  committed  by  persons  afflicted  with  insane  delusion : — 

1st,  What  is  the  law  respecting  alleged  crimes  committed  by  persons  afiUcted  with 
insane  delusion  in  respect  of  one  or  more  particular  subjects  or  persons ;  as,  for  in- 
stance, where  at  the  time  of  the  commission  of  the  alleged  crime  the  accused  knew 
he  was  acting  contrarv  to  law,  but  did  the  act  complained  of  with  a  view,  under  the 
influence  of  insane  delusion  of  redressing  or  revenging  some  supposed  grievance  or 
injunr,  or  of  producing  some  public  benefit  ? 

2a,  What  are  the  proper  questions  to  be  submitted  to  the  jury  when  a  person 
alleged  to  be  afflicted  with  insane  delusion  respecting  one  or  more  particular  subjects 
or  persons  is  charged  with  the  commission  of  a  crime  (murder,  for  example),  and 
insanity  is  set  up  as  a  defence  ? 

Sd,  In  what  tenns  ought  the  question  to  be  left  to  the  jury,  as  to  the  prisoner's 
state  of  mind  at  tne  time  when  the  act  was  committed  ? 
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4thf  If  a  person,  under  an  insane  delusion  as  to  the  existing  facts,  commits  an 
offence  in  conseqiience  thereof,  is  he  thereby  excused  ? 

6ih,  Can  a  medical  man,  conversant  with  the  disease  of  insanity,  who  never  saw 
the  prisoner  previously  to  the  trial,  but  who  was  present  during  the  whole,  and  the 
examination  of  all  the  witnesses,  be  asked  his  opimon  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the  alleged  crime,  or  his  opinion  whether  the 
prisoner  was  conscious  at  the  time  of  doing  the  act  that  he  was  acting  contrary  to 
law,  or  whether  he  was  labouring  under,  and  what,  delusion  at  the  time  ? 

To  these  questions,  the  judges  (with  the  exception  oiJiuiiee  Mauley  who  gave,  on 
his  own  account,  a  more  qualified  answer)  answered  as  follows  : — 

To  the  first  question : — "  Assuming  that  your  lordships'  inquiries  are  confined  to 
those  persons  who  labour  under  such  partial  delusions  only,  and  are  not  in  other  re- 
spects insane,  we  are  of  opinion  that  notwithstanding  the  party  did  the  act  complained 
of  with  a  view,  under  the  influence  of  insane  delusion,  of  redressing  or  revenging 
some  supposed  grievance  or  injury,  or  of  producing  some  public  benefit,  he  is  never- 
theless punishable  according  to  the  nature  of  the  crime  committed,  if  he  knew  at  the 
time  of  committing  such  crime  that  he  was  acting  contrarv  to  law,  by  which  expres- 
sion we  understand  your  lordships  to  mean  the  law  of  the  land." 

To  the  second  and  third  questions : — '*  That  the  jury  ought  to  be  told  in  all  cases 
that  every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason 
to  be  responsible  for  his  crimes  until  the  contrary  be  proved  to  their  satisfaction  ; 
and  that  to  establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that  at  the  time  of  committing  of  the  act  the  party  accused  was  labouring  under 
such  a  defect  of  reason  from  disease  of  the  mind  as  not  to  know  the  nature  and 
Quality  of  the  act  he  was  doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong.  The  mode  of  putting  the  latter  part  of  the  question  to  the 
jury  on  these  occasions  has  generally  been,  whether  the  accused  at  the  time  of  doing 
the  act  knew  the  difference  between  right  and  wrong  ?  Which  mode,  though  rarely, 
if  ever,  leading  to  any  mistake  with  the  jury,  is  not,  as  we  conceive,  so  accurate  when 
put  generally  and  in  the  abstract,  as  when  to  put  the  party's  knowledge  of  right  and 
wrong  in  respect  to  the  very  act  with  which  he  is  charged.  If  the  question  were  to 
be  put  as  to  the  knowledge  of  the  accused  solely  and  exclusively,  with  reference  to 
the  law  of  the  land,  it  might  tend  to  confound  the  jury  by  inducing  them  to  believe 
that  an  actual  knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a 
conviction,  whereas  the  law  is  administered  upon  the  principle  that  every  one  must 
be  taken  conclusively  to  know  it.  If  the  accused  was  conscious  that  the  act  was 
one  which  he  ou*{ht  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to  the 
law  of  the  land,  he  is  punishable ;  and  the  usual  course,  therefore,  has  been  to  leave 
the  question  to  the  jury,  whether  the  party  accused  had  a  sufficient  degree  of  rea- 
son to  know  that  he  was  doing  an  act  that  was  wrong ;  and  this  course,  we  think,  is 
correct,  accompanied  with  such  observations  and  explanations  as  the  circumstances 
of  each  particular  case  may  require." 

To  the  fourth  Question  : — **  The  answer  to  this  question  must  of  course  depend 
on  the  nature  of  the  delusion  ;  but  making  the  same  assumption  as  we  did  before^ 
that  he  labours  under  such  partial  delusion  onl^,  and  is  not  in  other  respects  insane, 
we  think  he  must  be  considered  in  the  same  situation  as  to  responsibilitv,  as  if  the 
facts,  with  respect  to  which  the  delusion  exists,  were  real.  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposes  another  man  to  be  in  the  act  oif  attempting 
to  take  away  his  life,  and  he  kills  tnat  man,  as  he  supposes  in  self-defence,  he  would 
be  exempt  from  punishment.  If  his  delusion  was  that  the  deceased  had  inflicted  a 
serious  injury  to  his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment.*' 

And  to  the  last  question  : — *^  We  think  the  medical  man,  under  the  circumstances 
supposed,  cannot,  in  strictness,  be  asked  his  opinion  in  the  terms  above  stated, 
because  each  of  those  questions  involves  the  determination  of  the  truth  of  the  facts 
deposed,  to  which  it  is  for  the  jury  to  decide  ;  and  the  questions  are  not  mere  ques- 
tions upon  a  matter  of  science,  in  which  case  the  evidence  is  admissible.  But  where 
the  facts  are  admitted  %t  not  disputed,  and  the  question  becomes  substantially  one 
of  science  only,  it  may  be  convenient  to  allow  the  question  to  be  put  in  that  general 
form,  though  the  same  cannot  be  insisted  on  as  a  matter  of  right 
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Since,  then,  in  the  case  of  the  Queen  v,  Layton  (4  CJox's  Crim.  Cages,  149),.Baron 
Rolfe  laid  it  down — "  Where  a  prisoner  sets  up  insanity  as  a  ground  of  defence,  one 
cardinal  rule  is,  that  the  hurden  of  proving  his  innocence  on  that  ground  rests  on  the 
party  accused.  The  question  in  such  a  case  for  the  jury,  is  not  whether  the  prisoner 
was  of  sound  mind,  but  whether  he  had  made  out  to  their  satisfaction  that  he  was 
not  of  sound  miud.  The  jury  may  come  to  a  conclusion  on  this  point  from  the  evi- 
dence and  acts  of  the  accused  shortly  before  and  down  to  the  commission  of  the 
alleged  crime."  His  lordship  refused  to  allow  a  witness  to  be  asked  whether,  in  his 
opinion,  the  prisoner  was  capable  of  judging  between  right  and  wrong.  See  cases 
the  Queen  v.  Francis,  4  Cox's  C.  C.  57  ;  Queen  v.  Barton,  3  Ibid,  275.  A  party 
was  indicted  for  ill-treatment  of  a  lunatic ;  Queen  v.  Pelham,  8  Q.  B.  959. 

A  verdict  was  given  for  the  defenders  in  an  action  of  damages  fur  being  committed 
to  a  madhouse.  Per  Lord  Gillies  : — **  It  is  clear  that  if  the  defenders  truly  and  bona 
fide  held  this  person  to  be  insane,  or  had  any  rational  and  tolerable  grounds  for  act- 
ing as  they  did,  on  every  principle  of  justice  and  humanity,  it  is  evident  that  they 
are  not  liable  for  having  exceeded  their  dut^.  If  they  had  reasonable  ground,  and 
still  more,  if  they  had  sure  ground  for  believing  him  insane,  the  pursuer  has  no  case. 
It  is  impossible  to  say  the  proceedings  were  quite  regular,  but  the  act  prescribes  the 
penalties,  and  these  may  be  sued  for,  whether  the  person  is  sane  or  not,  and  though 
the  proceedings  may  have  been  for  the  benefit  of  the  person  confined;"  12th  July 
1825,  Dickie,  3  Murray,  513.     . 

MAGAZINES.     See  Gunpowder. 

MAGISTRATES,  in  an  extended  sense,  comprehends  all  in  authority,  including 
the  sovereign  as  chief  magistrate ;  in  a  more  limited  sense  applied  to  the  prorost 
and  bailies  of  burghs;  Ersk.  B.  1,  T.  4,  S.  21  ;  1  Hume,  53. 

MAGNA  CH^TA,  the  most  ancient  written  law  of  England. 

MAIL — an  ancient  term  denoting  rent.  Mr  Ross,  in  his  Lectures,  traces  the  word 
to  an  ancient  coin  of  that  name.  Grass-mail  is  rent  for  grazing  cattle.  The  land- 
lord's hypothec  for  tenant's  rent  extends  only  to  the  mail  for  which  he  or  the  tenant 
can  retain  cattle  sent  to  graze.     See  Hypouiec, 

MAIL.     See  Post-Office  Offences. 

MAIL,  BLACK ;  both  the  exactors  and  payers  th^eof  were  subject  to  punish- 
ment; 1  Hume,  476. 

MAIL-COACHES.  The  proprietors  are  subject  to  the  edict  natUce  eaupones ; 
but  the  liability  for  certain  articles  above  the  value  of  L.IO  is  restricted,  unless 
where  the  real  value  has  been  declared  ;  11  Geo.  IV.  and  1  Will.  IV.  c.  68.  See 
Carriers. 

MAIL-GRASS,  the  rent  paid  for  cattle  sent  to  graze.  The  landlord's  right  of 
hypothec  extends  only  to  the  extent  of  the  mail. 

MAILS  AND  DUTIES.  The  rents  of  an  estate,  as  well  as  the  action  to  put  an 
heritable  creditor  into  possession  thereof,  is  called  <<  Mails  and  IhUies."  This  action 
is  either  petitory  or  possessory.  It  is  petitory  where  possession  has  not  been  taken, 
and  in  which  action  the  proprietor  or  liferenter,  as  well  as  the  tenants,  must  be  called. 
It  is  possessory  where  the  pursuer,  being  already  in  possession,  has  only  to  call  the 
tenants.  Mails  and  duties  prescribe  in  five  years;  1693,c.  9  ;  Ersk.  B.  4,  T.  1,  S.  49. 

MAIMING.  By  Act  10,  Geo.  IV.  c.  38,  it  is  made  a  capital  offence  to  shoot, 
atab,  or  throw  sulphuric  acid,  with  intent  to  maim  or  disfigure.     See  Assault, 

MAIMING  OF  CATTLE  is  an  offence  at  common  law;  1  Hume,  124.  See 
Cruelty  to  Animals. 

MAINPRIZE  is,  in  English  law,  nearly  synonymous  with  hail  in  Scotland ;  but 
in  the  former  the  person  is  held  to  be  at  liberty  until  the  day  of  appearance,  whereas 
in  the  latter  he  is  still  held  as  being  under  legal  restraint.     See  Bail. 

MAINTENANCE  is,  in  English  law,  nearly  the  equivalent  term  for  Champeriyy 
or  Buying  of  Pleas,  and  is  punishable,  on  indictment,  by  fine  or  imprisonment.  See 
Champerty. 

MAJESTATIS  CRIMEN,  high  treason ;  1  Hume,  515. 

MAJORITY.  Unless  under  statute  or  custom,  there  is  no  rule  at  common  law 
whereby  a  majority  of  a  society  or  meeting  has  power  to  bind  a  minority ;  and  in 
several  statutes  and  contracts  a  certain  number  of  assents  is  fixed  on  as  necessary  to 
validate  an  act  of  the  society.    Where  twenty-two  poor-law  guardians  attended,  and 
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there  were  eleren  for  one  candidate,  and  ten  for  another,  and  the  chairman  declined 
voting,  it  was  held  that  the  election  was  not  by  a  majority  of  the  guardians  present ; 
R.  V.  Griffiths,  17  Q.  B.  164. 

MALA  FIDES,  or  BAD  FAITH,  renders  a  party  liable  to  restore,  not  only  a 
subject  which  he  has  possessed,  but  all  its  fruits  which  he  has  received,  or  might  with 
proper  diligence  have  received.  Sometimes  bona  fides  has  been  held  to  terminate 
on  citation,  and  at  other  times  not  until  final  judgment  has  been  given,  according 
to  the  special  circumstances  of  each  case ;  Ersk.  B.  2,  T.  1,  S.  25. 

MALICE — the  essential  ingredient  of  crime.  In  actions  for  the  illegal  and  impro- 
per use  of  legal  diligence,  malice  need  not  be  alleged.  In  defamation  it  is  implied  in 
the  words  spoken,  but  in  cases  of  privilege,  where  th^  parties  spoke  officially,  or  in 
discharge  of  duty,  malice  must  be  proved,  independently  of  the  words ;  and  probable 
cause  protects  from  damages;  Ersk.  B.  4,  T.  4,  S.  5;  9th  March  1853,  and  3l8t 
Jan.  1854,  Smith  ;  12th  Jan.  1853,  M'Donald.     See  Defamation, 

MALICIOUS  MISCHIEF  is  the  destruction  of,  or  damage  done  to,  the  property 
of  another,  from  malice,  and  not  by  accident  or. under  any  reasonable  notion  of  right. 
The  punishment  is  arbitrary — by  fine,  imprisonment,  and  even  transportation  in  very 
aggravated  cases.  In  trivial  cases,  and  especially  where  accompanied  with  a  breach 
of  the  peace,  the  justices  are  competent  to  try  this  offence ;  1  Hume,  122.  In  Eng- 
land, malicious  injuries  to  property  are  provided  against  hj  the  Consolidated  Act 
7  and  8  Geo.  IV.  c.  30.  The  offence  is  bailable,  unless  it  amounts  to  '*  wilftd 
fire-raising." 

MALICIOUS  PROSECUTION  may  form  grounds  for  expenses  and  damages, 
and  even  criminal  punishment;  2  Hume,  127. 

MALUM  IN  SE— MALUM  PROHIBITUM.  The  former  is  the  designation 
of  an  offence  against  nature  and  moral  law — such  as  theft  and  assault.  The  latter 
is  an  offence  oidy  against  some  statute,  as  the  Game  or  Revenue  Laws. 

MALVERSATION— neglect  or  violation  of  official  duty;  Stoir,  B.  1,  T.  6,  S.  26. 

MANDAMUS-~a  writ  issued  from  the  Queen's  Bench,  commanding  magistrates, 
justices,  or  other  officers,  to  do  some  act  in  England. 

MANDATE  is  an  authority  by  one  person  to  another  to  act  in  his  absence  and 
stead.  It  is  not  binding  until  accepted.  The  granter  is  the  maruiant,  and  the 
other  the  mandatory.  It  is  constituted  by  writing  or  by  facts  and  circumstances. 
It  is  gratuitous  miless  the  contrary  be  stipulated,  or  where  the  practice  of  trade 
sanctions  a  charge  of  commission.  An  excess  of  the  terms  of  the  mandate  does  not 
bind  the  granter.  A  general  authority  does  not  imply  power  to  sell  or  gift,  to  enter 
an  heir,  or  to  refer  to  arbitration.  The  gratuitous  mandatory  is  not  liable  farther 
than  for  intromissions  and  ordinary  diligence.  Mandates  fall  by  the  death  of  either 
party,  but  the  mandatory  acting  in  ignorance  of  the  death  of  his  principal,  his  acts 
are  valid.  Precepts  of  clare  constat  do  not  now,  as  formerly,  fall  by  the  death  of 
the  granter;  10  and  11  Vict.  c.  48,  s.  15  (1847.)  Mandates  fall  by  recall,  or  by  the 
appointment  of  another  mandatory.  The  pursuer  or  defender  of  a  cause  not  resi- 
dent in  Scotland,  must,  on  being  called  on,  sist  a  mandatory ;  and  it  is  sufficient  he 
be  of  the  same  condition  in  life  with  himself;  26th  Nov.  1829,  Tumbull.  His  name 
is  used  in  the  pleadings,  and  he  is  liable  in  the  costs  if  awarded ;  and  unless  such 
mandatory  be  sisted  when  ordered,  the  party  cannot  further  pursue  or  defend. 
Having  a  landed  estate  in  Scotland  liberates  from  the  obligation  to  sist  a  mandatory. 
The  mandatory  of  a  party  on  the  poor's  roll  is  not  liable  for  costs;  10th  March 
1826,  Carling.  The  mandate  must  be  holograph  or  tested;  13th  Nov.  1829,  Bonny. 
A  mandate  to  carry  on  a  cause  in  an  inferior  court  does  not  authorize  an  advocation 
or  appeal.  Diligence  may  proceed  without  a  mandatory ;  7th  March  1849,  Ross — 
Ogilvy.  An  advocate  requires  no  mandate,  and  the  service  copy  is  sufficient  authority 
for  the  procurator  of  a  defender  in  an  inferior  court,  unless  there  exist  grounds  for 
ordering  a  special  mandate ;  24th  Jan.  1850,  Muir ;  Ersk.  B.  3,  T.  3,  S.  31 ;  M*Laurin 
on  Sheriff  Courts ;  M'Glashan  (1854),  123  and  199. 

MANELETA.  A  law  go  called  of  Kenneth,  whereby  a  possessor  of  land  who 
should  allow  by  negligence  hurtful  weeds  to  grow  on  sown  land,  should,  for  the  6rst 
fault,  forfeit  an  ox ;  for  the  second,  ten  oxen ;  and  for  the  third,  be  removed  from  his 
possession.    Skene. 

MANNER.     A  thief  taken  with  the  manner,  fang,  or  booty.     See  Fan^, 
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MANRENT — personal  service  to  a  superior.  Abolished  by  the  Act  1  Geo.  I, 
c.  64. 

MANSE.  Every  mioister  of  a  rural  parish  is  entitled  to  half  an  acre  for  manse, 
offices,  and  garden.  The  ruline  statute  is  1663,  c.  21.  The  building  and  repair- 
ing of  the  manse  is  committed  to  the  presbytery,  subject  to  tiie  review  of  the 
Court  of  Session  by  suspension.  The  superior  church  courts  have  no  jurisdiction  in 
this  matter.  Whilst  the  minister  is  excluded  from  the  manse,  he  is  entitled  to 
a  sufficient  sum  as  manse  rent.  When  a  manse  is  built  or  repaired,  after  being  in- 
spected, it  is  declared  by  the  presbytery  to  be  a  free  manse,  and  thereafter  the  or- 
ainary  repairs  fall  on  the  incumbent.  By  5  Geo.  IV.  c.  72,  an  allowance  is  pro- 
yided  for  ministers  who  have  no  manse  or  glebe,  and  whose  stipends  are  less  than 
L.200,  so  as  to  raise  the  stipend  to  that  sum,  where  both  are  awanting,  and  to 
L.  180,  where  either  is  awantmg.  Manses  are  provided  for  Government  churches 
by  the  Act  6  Geo.  IV.  c.  90.     See  Connell,  240;  Dunlop,  45.     See  Olebe, 

MANSLAUGHTER — the  English  law  term  synonymous  with  culpable  homicide 
in  Scotch  law.  '*  Generally  it  may  be  laid  down,  that  where  one,  by  his  negUgence, 
has  contributed  to  the  death  of  another,  he  is  guilty  of  manslaughter ; "  B.  v, 
Scomdall ;  2  0.  and  K.  230.  '*  It  is  sufficient  if  the  death  be  partly  caused  by  the 
negligence  of  the  accused,  and  partly  by  the  negligence  of  others."  Reg.  v.  Uames ; 
2  G.  and  K.  368.     See  Culpable  Homicide. 

MAN-STEALING,  ob  PLAGIUM ;  1  Hume,  282.    See  Child^^tealmg 

MANSION-HOUSE.  An  entailed  proprietor  cannot  lease  the  mansion-house, 
offices,  gardens,  and  pleasure  grounds  for  a  period  longer  than  his  lifetime.  Leases 
in  contravention  may  be  set  aside  by  reduction.  Building  leases  cannot  be  granted 
of  ground  within  300  yards  of  a  manor-place.  K  a  proprietor  lays  out  money  in 
building  or  repairing  a  mansion-house,  he  can,  on  preservmg  evidence  thereof  in  the 
prescribed  statutory  form,  make  three-fourths  of  the  amount  a  proper  charge  against 
succeeding  heirs  ;  10  Geo.  III.  c.  51  (Montgamerie  Act.)  The  mansion-house  forms 
part  of  the  portion  of  the  eldest  of  heirs-portioners.    See  Heirs- Portionen — Tailzie. 

MANUFACTORIES.  The  grant  of  steam  or  water.power  is  not  of  the  nature 
of  lease,  and  the  return  is  not  rent  but  hire ;  31st  Jan.  1827,  Auld  ;  12th  May  1835, 
Cat  terns  (House  of  Lords.)  See  Apprentice—  Embezzlement — Factory — Master  and 
Servant — Linen — Leather —  Woollen. 

MAN  US  MORTUA — lands  mortified  or  left  to  universities  or  corporations 
which  never  die ;  Ersk.  B.  2,  T.  4,  S.  10.     See  Mortification. 

MAPS  AND  PLANS  are  adminicles  of  evidence  when  sworn  to  as  authentic,  but 
do  not  prove  themselves ;  6th  Nov.  1828,  Oswald,  6  Murray,  9  ;  Inhabitants  of 
Milton,  1  C.  and  K.  58. 

MARCHES.     See  Planting  and  Enclosing. 

MARGINAL  ADDITIONS  must  be  subscribed  by  the  party,  and  specially 
mentioned  in  the  testing-clause  of  the  writing,  otherwise  they  are  held  as  not  form- 
ing part  of  the  deed.    See  Deed. 

MARITIME  CAUSES  were  formerly  />ri«a<!«5  to  the  Court  of  Admiralty, 
which,  being  now  abolished,  are  competent  in  the  Court  of  Session,  where  the  value 
in  dispute  is  L.25  and  upwards,  and  before  the  sheriff  for  any  amount ;  1  WUl.  IV. 
c.  69  (1830.)     See  Admiralty — Merchant  Seamen. 

MARK — subscribing  by  mark.     See  Deed — Forgery. 

MARKET.  Public  markets  and  fairs  were  regulated  by  the  91st  chapter  of  the 
Leges  Burgorum,  intituled  "  Of  peace  in  time  of  Fairs."  The  following  statutes 
were  subsequently  passed  on  the  same  subject ;  1535,  c.  21 ;  1540,  c.  98 ;  1579, 
c.  88 ;  1592,  c.  148.  These  statutes  define  and  provide  for  the  punishment  of  the 
now  obsolete  offences  of  forestalling  and  regrating.     See  Boyd's  Justice^  T.  9. 

MARKET  OVERT.  In  England,  purchases  of  articles  soM  without  title  or 
stolen  effects,  where  made  in  open  market  and  without  privity,  are  Talid,  But  in 
Scotland  no  such  privilege  belongs  to  such  purchases.  Purchases  of  grain  in  bulk, 
and  not  by  sample,  in  public  market,  are  good  against  the  landlord's  hypothec  in 
Scotland,  if  notice  was  not  given  of  its  existence.    See  Hypothec, 

MARLE  belongs  to  the  landlord  who  may  take  it,  on  paying  surfiiice  damage  to 
the  tenant ;  and  a  minister  may  sell  marie  on  his  glebe,  applying  the  price  to  the 
use  of  the  benefice ;  2  Hunter,  204. 
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MA.RRIAGE  in  Scotland  is  legally  completed  by  consent  alone.  By  the  Act 
1567,  c.  15,  marriage  is  declared  *<  as  lawful  and  free  as  the  law  of  God  has  per- 
mitted the  samcn."  Lord  Stair  observes — "  The  public  so.cmnity  is  a  matter  of 
order  justly  introduced  by  positive  law  for  the  certainty  of  so  important  a  contract, 
though  not  essential  to  marriage." 

1 .  Males  above  fourteen,  and  females  above  twelve,  both  ^ing  in  pupillarity,  may 
contract  marri  ige  without  consent  of  their  parents  or  guardians  ;  and  consent,  pre- 
vious to  the  proper  age^  may  be  homologated  subsequent  to  full  age  by  cohabiting 
as  husband  and  wife. 

2.  Regular  marriages  are  preceded  by  proclamation  of  banns,  and  the  ceremony 
is  celebrated  by  a  clergyman.  (See  Banns.)  Clandestine  or  irregular  marriages 
are  celebrated  without  banns,  and  are  nevertheless  valid,  but  expose  the  parties  and 
celcbrator  to  penalties.  The  first  book  of  discipline  directs,  '<  that  marriages  ought 
not  to  be  secretly  used,  but  in  open  face  and  public  audience  of  the  kirk  ;"  lG48y 
c.  8;  1661,  c.  16-34;  1690,  c.  27;  1696,  c.  6;  1698,  c.  6.  See  Clandestine 
Marriages. 

3.  Justices  of  the  peace  cannot  celebrate  marriage,  as  is  vulgarly  supposed.  They 
only  impose  the  penalties  or  fines  for  clandestine  marriages,  and  their  conviction 
affords  legal  evidence  of  a  marriage  which  has  been  previously  admitted  or  proved 
before  the  justice ;  26th  May  1827,  Hamilton. 

4.  A  declaration  ofprese*U  consent  to  marry,  cither  verbally  or  in  writing,  where 
solemnly  and  deliberately  made  before  witnesses  bv  parties  at  the  time  under  no 
legal  disability,  forms  valid  marriage ;  1781,  MacKie  (Hume's  Cases,  358) ;  1786, 
luglis,  Mor.  12,689  (affirmed  on  appeal.) 

5.  A  mutual,  clear,  and  eleliberaie  promise  to  marry,  followed  by  connexion 
(copula),  if  it  docs  not  constitute  actual  marriage,  at  least  founds  an  action,  and, 
where  proved,  a  decree  of  declarator  of  marriage ;  9th  July'  1830,  Campbell,  af- 
firmed on  appeal,  3d  March  1831.  The  promise  can  only  be  proved  by  the  writing 
or  oath  of  the  promisor;  5th  March  1844,  Monteith;  Stair,  B.  1,  T.  4,  S.  6;  Ersk. 
B.1,T.  6,8.4. 

G.  A  promise  to  marry,  not  followed  by  copula,  may  be  resiled  from,  but  the  party 
resiling  is  liable  in  damages  ;  27th  May  1812,  Hog  v.  Gow. 

7.  Marriage  is  presumed  from  continued  cohabitation,  joined  to  being  held  habit 
and  repute  husband  and  wife;  1503,  c.  77;  20th  Feb.  1810,  Cunninghame,  Ilume, 
376;  8th  March  1810,  M*Kenzie;  17th  Nov.  1829,  Elder. 

8.  The  disqualifications  from  marriage  arc — pupillarity,  idiotcy,  or  insanity,  im- 
potency,  previous  existing  marriage,  and  propinqmty  within  the  forbidden  degrees ; 
1567,  c.  15.  A  marriage  was  set  aside  where  it  was  clearly  established  that  the 
woman  was  drunk  at  the  time  of  the  celebration;  15th  Nov.  1823,  Johnston. 
Being  deaf  and  dumb  does  not  incapacitate  from  marriage;  1748,  Blair,  Mor. 
6295.  Marriages  between  a  divorced  party  and  the  paramour  are  forbidden ;  1600, 
c.  20. 

0.  Marriage  is  forbidden  between  ascendents  and  descendents — and  between  co- 
laterals  where  they  are  more  nearly  related  to  each  other  than  the  fourth  degree 
according  to  the  computation  of  the  civil  law,  and  the  second  according  to  the  canon 
law,  and  that  whether  by  full  or  half  blood,  and  by  affinity  as  well  as  consanguinity. 
But  a  father  and  son  may  marry  a  mother  and  daughter ;  and  two  brothers  may 
marry  two  sisters ;  1  Hume,  447. 

10.  By  marriage  a  communion  of  goods  is  constituted  between  the  parties,  com- 
prehending all  moveables,  excepting  bonds  bearing  interest.  (See  Chods  in  Com^ 
munion.)  The  management  and  disposal  of  these  are  solely  in  the  husband,  forming 
his  jus  mariti.  He  is  curator  for  the  wife.  Where  the  wife  prosecutes  her  hus- 
band, or  a  third  party  where  the  husband  refuses  his  concurrence,  a  curator  ad  litem 
must  be  appointed  to  her.  A  husband  is  liable  for  all  the  civil  debts  of  his  wife, 
but  not  for  the  consequences  of  her  delicts  ;  and  he  is  bound  by  her  acts  so  far  aa 
she  is  proeposita,  in  ordering  necessary  furnishings  for  the  family,  imtil  she  be  in- 
terdicted.    See  Inhibition. 

11.  Gifts  made  during  marriage  by  one  spouse  to  the  other  may  be  revoked. 
All  deeds  executed  by  the  wife  must  have  the  husband's  consent,  and  be  judicially 
ratified  by  the  wife.     See  Ratification. 

2p 
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12.  Marriage  is  dissolved  by  death  or  divorce.  The  latter  jproceeds  on  the 
ground  of  adultery  or  wilful  desertion,  and  is  pronounced  bythe  Court  of  Session, 
coming  in  place  of  the  Commissaries  of  Edinburgh ;  1  Will.  IV.  c.  69-  See  ZHvoree 
— Desertion, 

13.  If  the  marriage  be  dissolved  within  year  and  day  of  its  being  contracted,  and 
without  the  birth  of  a  living  child  (heard  to  cry),  and  where  there  exists  no  con- 
tract of  marriage,  all  rights  of  property  and  grants  return  to  their  former  state, 
except  grants  from  third  parties;  Ersk.  B.  1,  T.  0,  S.  38. 

14.  Where  a  wife  predeceases  her  htisband  he  has  the  liferent  of  her  heritage, 
called  the  courtesy.  (See  Courtest/.)  If  no  children  survive,  one-half  of  the  free 
goods  in  communion  goes  to  the  husband,  and  the  other  to  her  next  in  kin  ;  where 
there  are  children,  two-thirds  are  the  husband's,  and  the  remaining  third  descends  to 
the  children,  who,  if  of  age,  may  insist  for  immediate  payment,  and  may  rank  on 
their  father's  estate  in  case  of  bankruptcy.     See  Executor. 

16.  If  the  husband  predecease,  the  wife,  in  the  absence  of  conventional  provisions, 
has  her  terce  or  liferent  of  a  third  of  the  heritage  (except  in  burgal  property)  in 
which  her  husband  died  infeft  ;  1681,  c.  10.  (See  Terce.)  She  has  also  of  the  free 
goods  in  communion,  one-half  in  case  the  husband  left  no  children,  or  one- third 
where  he  left  children  of  that  or  former  marriage.  (See  Jus  RelictcB.)  She  is  en- 
titled to  mournings  and  aliment  to  the  first  term  at  which  her  legal  or  conventional 
provisions  are  payable.     The  children  have  right  to  one-third.     See  ligitim, 

16.  Parties  may  volimtarily  Uve  separately,  and  execute  a  contract  regulating 
aliment,  which  is  good  for  time  bygone ;  but  it  may  be  resiled  from  by  either  party  ; 
2Rth  Feb.  1832,  Shand ;  15th  June  1839,  Lawson.  The  wife  may  obtain  in  the 
Court  of  Session  a  decree  of  separation  a  mensa  et  tkoro^  on  grounds  of  ill  usage  ; 
28th  June  1850,  Fulton ;  but  not  on  mere  threats  or  unkind  conduct  ;  9th  August 
1850,  Paterson  (House  of  Lords.) 

17.  In  England,  under  the  Marriage  Act,  26th  Geo.  11.  c.  33  (1767),  the  consent 
of  parents  or  guardians,  and  regular  celebration,  were  made  necessary  to  the  validity 
of  a  marriage,  and  hence  the  origin  of  Gretna  Green  marriages,  or  elopement  to 
Scotland,  to  obtain  the  privilege  of  its  marriage  law.  But,  by  Acts  4  and  5  WiU. 
rV.  c.  28,  and  6  and  7  Will.  IV.  c.  85,  1  Vict.  c.  22,  and  3  and  4  Vict.  c.  72,  mar- 
riage by  declaration  before  the  Registrar  is  permitted  in  England.  See  Eraser  On 
Personal  Relations,  vol.  i. 

18.  The  registration  of  marriages  is  regulated  in  Scotland  by  17  and  18  Vict.  c. 
80,  sees.  46,  47,  48,  and  49  (1854.)     See  Registration. 

19.  A  married  woman  cannot  grant  a  personal  obligation,  neither  is  her  person 
liable  to  attachment  for  civil  debts  or  ohlujations.  But  she  is  liable  to  imprisonment 
to  enforce  decrees  for  the  performanjce  of  facts  ;  1678,  Sibbald,  Mor.  6074;  1776, 
Anderson,  Mor.  6081 .  She  is  also  liable  to  be  imprisoned  on  warrants  of  lawbur- 
rows  ;  1613,  Roxburgh,  Mor.  6069  ;  and  onfugcB  warrant  founded  on  a  delict ;  18th 
Nov.  1831,  Crowder  (afhrmed  on  appeal.)  The  appUcation  of  the  rule  to  fines  or 
penalties  for  criminal  or  statutory  offences  admits  of  greater  difficulty.  To  deny  the 
power  of  fining  for  statutory  and  police  ofiences,  where  fine  is  the  proper,  and  some- 
times the  sole,  mode  of  punishment,  is  to  turn  what  may  have  been  intended  as  a 
privilege  into  a  severe  restraint  on  personal  liberty,  or  to  exempt  married  women 
wholly  from  punishment  in  a  certain  class  of  ofiences.  Where  several  married 
women  had  rescued  a  debtor  from  the  hands  of  a  messenger,  in  an  action  the  hus- 
bands were  called,  but  no  decreet  given  against  them.  But  the  sherifi'  decerned 
against  the  married  women  for  payment  of  the  debt,  and  damages  to  the  party,  da- 
mages to  the  messenger,  and  fine  to  the  fiscal.  '*  The  Lords  found  that  the  sums  in 
the  decreet  charged  on  cannot  afiect  the  suspenders,  who  are  clothed  with  husbands, 
or  their  persons  or  estates  falling  under  the  jus  mariti  during  the  standing  of  their 
respective  marriages ;  but  found  that  the  same  must  afiect  their  persons  and  estates 
after  the  dissolution  of  their  respective  marriages,  or  any  separate  estate  which  they 
may  have  during  the  standing  of  their  marriages,  not  falling  under  their  husbands' 
jus  mariti;"  1724,  Murray,  Mor.  6079.  In  like  manner,  where  the  commissary 
fined  a  married  woman  for  scandal,  "  the  Lords  found  that  personal  execution  could 
not  go  against  the  wife,  stante  matrimonio,  and  that  the  goods  in  communion,  or 
what  fell  under  the^  mariti,  were  not  affectable  for  the  fine ;"  1738,  Gordon,  Mor. 
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6079.    Where  the  commissaries  had  found  a  married  woman  for  scandal  liable  in 
damages  to  the  private  party,  and  a  fine  to  the  procurator-fiscal,  the  court  found 
**  that  legal  execution  cannot  pass  against  the  person  of  the  defender,  during  the 
subsistence  of  her  marriage,  for  any  siuns  awarded  in  name  either  of  damages,  fine, 
or  expenses,  and  tliat  the  effects  and  person  of  her  husband  cannot  be  affected  for 
the  sums  awarded  in  name  of  damages  and  fine;"  1790,  Chalmers,  Mor.  6083.     In 
a  complaint  at  the  instance  of  the  fiscal  against  a  married  woman  for  deforcement, 
the  sheriff  *'  fined  Aid  amerciated  the  defender  in  L.4  sterling,  and  decerned  her  to 
be  imprisoned  within  the  Tolbooth  of  Glasgow  iUl payment"    The  Lord  Ordinary 
(Craig)  refused  a  suspension.   But,  on  a  petition  for  the  wife,  arguing  that  '*  she  was 
not,  while  vestita  viro,  liable  to  personal  diligence  at  the  fiscal's  instance,  more  than 
that  of  an  individual  to  compel  payment  of  a  decree  which  was  not  a  sentence  of 
imprisonment  in  modumpoence,  but  an  award  of  summary  execution  to  force  payment 
of  a  sum  of  money,"  the  Court  passed  the  suspension,  but  the  case  did  not  undergo 
any  further  discussion ;  20th  Jan.  1796,  Fiscal  of  Lanarkshire,  Hume,  204.     In  a 
case  noticed  in  Deas'  Reports,  23d  Jan.  1830,  Souter,  where  the  sheriff  had  decerned 
against  a  married  woman  for  a  fine,  and  granted  warrant /br  her  imprisonment  until 
paid.  Lord  Mcadowbank,  at  the  Perth  Circuit,  set  aside  the  sentence.    On  this 
point,  a  clause  in  the  Act  1661,  regulating  the  powers  of  justices,  is  worthy  of  notice, 
and  is  in  the  following  words : — "  And  in  any  of  all  the  cases  before  specified  in  t\ds 
instruction,  the  saids  justices  shall  put  in  execution  all  such  laws,  as  for  corporal 
punishments,  as  have  any  provisions  mentioned  in  them  for  such  cases:  And  in 
case  of  the  inabilities  of  the  parties  delinquents  to  pav  the  sum  mentioned  in  this 
instruction,  the  sai<1s  justices  shall  put  in  execution  such  laws,  as  for  corporall  punish- 
ments, as  have  any  provision  mentioned  in  them  for  such  cases ;  and  that  the  wivei 
delinquents  shall  be  punished  according  to  the  quality  of  their  respective  husbands^ 
and  that  their  husbands  be  lyable  for  the  payment  oftlieir  wives' fines  respectively^ 
in  manner  above  mentioned;  toties  quoties^x^r  ea^ih  faults   This  clause  was  directed 
against  the  Covenanters,  and  has  been  condemned  alike  by  historians  and  jurists.   It 
was  made  an  article  in  the  Claim  of  Rights  that  <'  the  fining  of  husbands  for  their 
wives  withdrawing  from  the  church  was  contrary  to  law."    On  the  whole,  it  is  very 
clear  that  a  sentence  to  imprison  a  married  woman  indefinitely  until  a  fine  be  paid, 
is  equally  incompetent  as  imprisonment  to  compel  payment  of  a  civil  debt.    But 
where  the  fine  is  coupled  with  a  certain  period  of  imprisonment,  at  the  termination 
of  which  she  is  to  be  set  at  liberty,  and  the  fine  is  no  longer  exigible,  there  appears 
no  sound  legal  objection  to  such  procedure.     Such  has  received  the  sanction  of  long 
and  extensive  practice  in  police  courts,  and  any  opposite  rule  would  either  be  to  the 
detriment  of  public  justice,  or  the  great  hardship  of  married  women — placing  them  in 
a  less  favourable  position  than  any  other  class  of  persons,  as  putting  it  beyond  the 
power  of  them  or  their  husbands  to  purchase  their  freedom  from  prison  by  pay- 
ment of  the  fine  which  the  law  imposed  as  the  proper  penalty  of  the  offence.     In 
some  courts,  to  avoid  the  question,  the  sentence  m  such  cases  is  made  to  run,  in  the 
first  instance,  for  imprisonment  for  a  certain  specified  term,  unless  the  fine  imposed 
be  sooner  paid.    The  leading  part  of  the  sentence  is  thus  made  the  imprisonment,  y 
and  the  fine  is  put  within  the  party's  option  to  pay  or  not.     The  distinction,  however,  * 
is  more  plausible  than  real ;  and  under  certain  statutes,  a  sentence  could  not  be  made 
to  run  in  such  terms,  consistent  with  the  exact  provisions  of  the  statute. 

MARTIAL  LAW.     See  Mtdiny  Act. 

MASON  LODGES  are  exempted  from  the  statutes  enacted  against  unlawful 
societies,  by  37  Geo.  III.  c.  1 23,  and  39  Geo.  III.  c.  79.  But  a  certificate  of  a  justice, 
and  registry  with  the  clerk  of  the  peace,  are  necessary.  Mason  lodges,  like  other  unin- 
corporated societies,  cannot  sue  or  be  sued  by  their  office-bearers;  11th  June  1730, 
Mason  Lodge  of  Lanark,  Mor.  14,554.     See  Friendly  Society. 

MASTER  AND  SERVANT.  A  slave  was  found  free  whenever  he  entered  Scot- 
land; 1778,  Knight,  Mor.  14,-545.  Colliers  and  salters  are  liberated  from  their 
ancient  astriction  to  certain  works  by  15  Geo.  III.  c.  28 ;  39  Geo.  III.  c.  5Q,  See 
Coal  Mines. 

Justices  of  the  peace  have  jurisdiction  in  contracts  of  service  under  the  Scotch 
statutes,  1617,  c.  10  ;  1661,  c.  38 ;  1663,  c.  16 ;  as  well  as  bv  ancient  and  uniform 
consuetude;  27th  June  1812,  Mutrie;  11th  March  1837,  Jack.    Servants'  wages 
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may  be  sued  for  before  Justices,  and  the  contracts  otherwise  enforced  under  their 
common  law  jurisdiction,  and  accordin;^  to  common  law  forms,  but  their  jurisdiction 
in  this  branch  is,  in  modem  practice,  nearly  confined  to  the  execution  of  the  several 
British  statutes  re^ulatin<;  this  contract,  and  in  deciilinp;  on  claims  for  wages  in  the 
small-debt  court,  which  is  the  most  suitable  tribunal  for  such  matters  of  dispute, 
which  can  seldom  abide  the  delay  and  cost  of  ordinary  law  procedure. 

The  following  is  a  summary  of  the  leading  points  in  this  brihich  of  law : — 

1.  Every  person  of  full  age,  and  not  under  any  legal  disability,  may  enter  into  a 
contract  of  service. 

2.  A  pupil  ought  to  have  the  consent  of  his  father  or  guardian,  and  where  he  has 
not  such  consent,  the  contract  is  challengeable;  1667,  Blantyre,  M.  899 1 ;  1797 
Low,  Hume's  Cases,  422 ;  24th  Nov.  1836,  Keiths.  But  if  a  minor  falsely  repre- 
sents himself  as  being  major,  he  is  bound  by  his  contract ;  7th  March  1829,'Harvie. 

3.  If  a  minor  has  no  guardians,  or  has  been  forisfamiliated,  and  has  already  been 
at  ser\'ice  and  acting  for  himself,  the  contract  appears  to  be  vahd  if  fair  in  its  terms ; 
13th  Feb.  1827,  Campbell;  7th  March  1829,  Ilarvie ;  16th  June  1853,  Argo.  See 
Factory  Acts  as  to  Children. 

4.  Persons  blind  or  deaf  and  dumb  may  contract  if  they  have  the  use  of  reason, 
and  show  their  understanding  of  the  engagement;  Brodie's  Stair,  B.  1,  T.  115,  S. 
11 ;  1792,  Ross,  M.  16,853. 

5.  A  contract  made  by  a  person  in  a  state  of  intoxication,  so  great  as  to  obscure 
his  reason,  is  null ;  3d  June  1823  ;  Hamilton. 

6.  A  married  woman  may,  without  her  husband's  consent,  hire  domestic  servants ; 
but  she  cannot  without  such  consent  hire  herself  as  a  servant,  and  the  husband  can 
demand  her  person  from  the  master. 

7.  Where  a  female  servant  marries,  this  appears  no  ground  of  dismissal ;  though 
her  husband,  by  the  law  of  Scotland  (differing  from  that  of  England  and  of  Prance), 
is  entitled  to  demand  her  person,  but  is  liable  in  damages  for  breach  of  contract  by 
his  wife  through  his  interference;  Fraser,  398;  Hutchison,  171. 

8.  A  hiring  by  an  overseer  or  agent,  duly  authorized,  binds  the  master;  1815, 
Narbonie,  Hume,  353. 

9.  A  contract  of  service  may  be  completed  verbally  for  any  period  not  exceeding 
one  year,  and  may  be  proved  by  witnesses;  Ersk.  B.  3,  T.  1,  S.  16. 

10.  If  a  verbal  contract  be  made  in  England,  it  may  be  valid  for  more  than  one 
year,  though  it  be  implemented  in  Scotland,  as  the  terms  of  a  contract  are  inter- 
preted by  the  laws  of  the  country  where  entered  into ;  5th  Feb.  1829,  Dale. 

11.  A  verbal  contract  for  more  than  one  year  is  not  valid,  even  for  one  year, 
unless  parties  have  entered  thereon,  in  which  case  it  is  good  for  one  year;  1749» 
Caddell,  Mor.  12,416;  17th  June  1830,  Paterson.  The  class  of  servants  enumerated 
in  the  Act  4  Geo.  IV.  c.  34  (infra),  are  held  bound  for  the  whole  period  of  a  verbal 
agreement  if  they  enter  on  their  engagement,  to  the  effect  of  being  prosecuted  under 
that  Act ;  22d  Jan.  1828,  Finlayson ;  1837,  Kennedy,  1  Swin.  474  ;  11th  July  1837, 

■  Pagans  ;  Dale,  supra. 

12.  If  it  be  agreed  that  the  bargain  though  for  one  year  should  be  reduced  to 
writing,  then  there  is  no  binding  agreement  until  so  recorded. 

13.  Where  the  contract  is  for  more  than  one  year,  the  omission  of  writing  cannot 
be  supplied  even  by  a  reference  to  the  oath  of  the  party;  1749,  Caddel    Mor 
12,416. 

14.  The  writings  forming  the  contract  must  be  probative  by  being  scTerally  holo- 
graph of  the  parties  thereto,  or  duly  tested  according  to  law ;  but  these  requisites  are 
supplied  by  ret  interventus,  such  as  by  parties  entering  into  the  service ;  and  though 
the  contract  itself  cannot  be  proved  by  witnesses,  the  acts  of  homologation  may  be 
so  proved;  1st  July  1834,  M*Lean ;  22d  June  1836,  Hamilton;  13Ui  Feb.  1827 
Campbell;  1805,  Napier,  Hume,  388;  1781,  Rymer,  M.  5726;  1807,  Neill,  Hume' 
20.  • 

15.  Documents  for  the  hire  of  any  labourer,  artificer,  manufacturer,  or  menial 
servant,  are  exempted  from  all  stamp  duty  by  55  Geo.  III.  c.  184.  But  this  exemp- 
tion does  not  extend  to  the  indentures  of  apprentices.     See  Apprentice. 
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16.  An  oScr  on  cither  side  may  be  recalled  until  accepted ;  15th  Dec.  1830. 
Alexander. 

17.  An  agreement  made  on  Sabbath  is  not  thereby  invalid;  1820,  Reid,  2  Mur. 
238 ;  19th  Jan.  1844,  Elliot;  Whitnash,  7  B.  and  C.  696. 

18.  The  final  written  agreement  cannot  be  interpreted  by  previous  and  initiatory 
wTi tings  ;  14th  Feb.  1832,  Florence;  17th  July  1853,  Edmburgh  and  Glasgow 
Bank.  No  contrary  custom,  however  strong, -can  set  aside  a  special  bargain;  but 
a  uniform  and  inveterate  custom  may  explain  and  extend  an  ambiguous  contract ; 
Tait,  459. 

19.  It  is  incompetent  to  prove  by  witnesses  that  a  written  agreement  was  subse- 
quently altered;  2d  Feb.  1836,  Thomson;  17th  Feb.  1847,  Dumbarton  Glass  Work  Co. 

20.  A  written  agreement  may  be  dissolved  by  facts  and  circumstances,  but  these 
must  be  clear  and  certain  ;  4th  March  1823,  Craig,  3  Mur.  325. 

21.  If  an  engagement  be  admitted  but  under  a  condition,  such  as  on  producing 
certificates  of  character,  or  the  servant  being  foimd  suitable  on  trial,  the  pursuer 
must  accept  the  admissions  as  given,  or  prove  an  unconditional  agreement,  and  it  is 
not  the  duty  of  the  defender  to  prove  that  there  was  such  a  condition ;  17th  Nov. 
1827,  Forbes;  18th  May  1831,  Thomson. 

22.  There  is  no  fixed  rule  in  law  regarding  the  ultimate  duration  of  a  contract  of 
service.  One  oi  eighteen  years  was  sustained  ;  1st  March  1805,  McDonnell  v,  Dixon, 
Ap.  to  M.    See  3d  July  1830,  Sylvie  ;  1775,  Fairie,  2  Hutchison,  161-108. 

23.  Unless  there  be  a  uniform  practice  requiring  arles  or  earnest-money  as 
essmtial  to  an  agreement  of  service,  the  giving  and  receiving  such  is  not  (as  is 
vulgarly  believed)  at  common  law  necessary  to  the  constitution  of  the  agreement, 
tliouj,^h  it  affords  an  element  in  evidence  of  constitution,  and  sometimes,  when  re- 
turned and  received  back,  of  the  relinquishment  of  an  engagement ;  1703,  Watt, 
M.  8472  ;  1800,  Wallace,  Hume,  383. 

24.  If  arles  be  large,  it  is  imputed  as  part  of  the  wages.  If  small,  it  is  not  bo 
applied,  but  reckoned  as  dead  earnest ;  Ersk.  B.  3,  T.  3,  S.  5. 

25.  If  a  sen-ant  enter  at  a  legal  term,  the  contract  is  held  to  be  for  half  a  year, 
or  a  year,  according  to  the  custom  and  nature  of  the  service  or  occupation.  But 
where  the  engagement  is  entered  into  between  terms,  it  extends  only  to  the  next 
term,  if  not  otherwise  bargained.  Though  the  wages  be  payable  by  the  week,  or 
other  period,  this  of  itself  does  not  fix  the  endurance  of  the  engagement,  though  an 
element  in  the  proof;  1779,  Baird,  Sup.  ,to  M.  514.  Per  Lord  Mackenzie, — ^"I 
hold  in  general  that  if  a  man  is  hired  at  so  much  daily  wages,  it  is  an  engagement 
for  a  day,  at  so  nmch  per  month,  the  engagement  is  for  a  month,  and  if  at  so  much 
per  annum  it  would  appear  to  be  clear  that  the  engagement  was  for  a  year  certain, 
I  should  say  so,  where  there  is  nothing  in  the  case  to  limit  that  construction;" 
8th  Feb.  1839  ;  Shedden  v.  Moffat. 

26.  Menial  or  domestic  servants  are,  in  the  absence  of  express  agreement  on  the 
point,  held  to  be  engaged  for  six  months ;  Hume's  Decisions,  393. 

27.  Farm  servants  are  presumed  engaged  for  one  year ;  also  gardeners,  overseers, 
gamekeepers,  and  managers.  The  Act  1621,  c.  21,  declares,  ^  That  one  who  has 
served  during  the  winter  half  year  cannot  go  at  liberty  the  ensuing  summer  half 
year.''  This  can  only  apply  to  servants  in  agriculture ;  6th  June  1829,  Finlayson; 
8th  Feb.  1839,  Sheddan ;  4th  June  1847,  Armstrong ;  and  the  same  with  tutors 
and  governesses;  Moffat,  supra;  Todd  v,  Kellage,  22  Law  J.  (Exch.)  But  it  has 
been  thought  that  overseers,  editors,  and  ordinary  clerks  are  engaged  during  the 
master's  pleasure,  unless  otherwise  stipulated,  contrair  to  the  rule  in  England, 
which  holds  them  engaged  for  a  year ;  2  Eraser,  386.  Though  engaged  for  a  year, 
wages  may  be  payable  half-yearly  or  oflener,  according  to  the  usual  and  fixed  custom 
of  the  place  and  trade.  It  was  proved  in  an  English  case  that  according  to  usage, 
commercial  travellers  could  be  dismissed  on  three  months'  notice ;  Melzner  v.  Bolton ; 
23  Law  J.  Exch.  130. 

28.  Where  parties  do  not,  on  either  side,  give  notice  to  quit,  the  contract  is  held 
renewed  by  tacit  relocation  for  the  same  period,  if  not  exceeding  a  year,  and  for  a 
year,  if  for  a  longer  period,  and  on  the  same  terms  in  all  other  respects ;  18th  Feb. 
1833,  Mansfield  (House  of  Lords.)  Per  Lord  Moncrieff— **  The  law  is  that  the  terra 
of  hiring  is  for  one  year  if  nothing  to  the  contrary  is  expressed,  and  the  presnmp- 
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lion  is  that  if  the  servant  continues,  he  does  so  upon  the  same  conditions  on  whicb 
he  entered ;"  26th  Feb.  1841,  Tait. 

29.  Agricultural  and  domestic  servants  require  to  give  and  get  warning  of  fortj 
days  before  the  termination  of  the  engagement.  The  term  of  notice  for  mechanics 
and  artizans  is  ruled  by  bargain,  or  the  uniform  and  notorious  practice  of  the 
particular  trade  ;  27th  June  1823,  Morrison;  8th  Feb.  1839,  Moffat;  11th  March 
1837,  Jack ;  20th  May  1839,  Milloy,  2  S^rin,  381 ;  6th  Dec.  1841,  Leadbetter,  Ibid. 
629 ;  28th  Nov.  1837,  Mathew,  1  Swin.  393. 

30.  If  notice  has  not  been  given  by  the  master,  the  servant  is  entitled  to  wages 
or  damages  if  not  continued  for  another  term,  the  same  as  if  he  had  been  dismissed 
between  terms;  4th  Feb.  1813,  M'Lean;  13th  July  1818,  Anderson,  I  Mur.  429  ; 
27th  June  1823,  Morrison;  6th  June  1829,  Finlayson.  If  a  servant  does  not  give 
notice,  he  is  liable  to  serve  for  another  term. 

31.  Warning  may  be  given  either  in  writing,  verbally,  or  by  such  facts  and 
circumstances  as  clearly  show  an  intention  not  to  renew  the  engagement ;  1779, 
Baird  (Sup.);  1805,  M^Donell,  M.  Ap. ;  4th  Feb.  1813,  M*Lean;  1818,  Anderson, 
1  Mur.  429.  But  a  mercantile  agent  receiving  no  other  remuneration  than  a  com- 
mission upon  the  transactions  negotiated  by  him,  is  not  entitled  to  receive,  from  his 
employers,  notice  of  the  termination  of  hb  employment,  like  a  servant  hired  for 
termly  wages ;  13th  Nov.  1851,  Ferguson,  23  Jur.  4. 

32.  Services  are  always  presumed  to  be  for  hire,  unless  excluded  by  bargain  or 
uniform  custom;  22d  Feb.  1831,  Sinclair;  21st  June  1831,  Lord  Mansfield;  17th 
June  1835,  Stewart  (House  of  Lords.) 

33.  Where  relations  do  the  work  of  a  servant,  wages  are  presumed  according  to 
the  value  of  the  services  rendered,  unless  a  contrary  bargain  be  proved  ;  1812 
Shepherd,  Hume,  394;  1813,  M'Naughten,  lb.  396;  16th  June  1820,  Chisholm ; 
23d  Nov.  1833,  19th  July  1834,  and  17th  Nov.  1835,  Smellie ;  3d  Feb.  1842, 
Adam  ;  11th  June  1847,  Anderson.  This  rule  is  recognised  in  England;  Bryant 
6M.  andW.  114. 

34.  Where  there  exists  facts  and  circumstances  to  show  that  service  was  given 
and  received  because  of  relationship  or  friendship,  and  without  any  intention  of 
giving  or  receiving  wages,  but  in  return  for  board,  no  wages  are  due  ;  1676,  Rig ; 
M.  11,420  ;  1681,  Spence,  M.  11,437  ;  6th  March  1822,  Boyes  (House  of  Lords); 
16th  Nov.  1849,  Ritchie. 

35.  A  servant  must  enter  the  service  at  the  stipulated  time,  and  cannot  serve  by 
a  substitute;  13th  Jan.  1831,  Campbell. 

36.  If  he  fails  to  enter  into  his  service  at  the  stipulated  time  he  is  liable  in 
damages,  but  he  cannot  be  compalled  to  enter  by  force  of  imprisonment ;  1799^ 
Clerk,  M.  9186 ;  1st  June  1843,  Tulk. 

37.  If  a  workman  after  entering  deserts,  it  has  been  held  that,  as  a  matter  of  public 
police,  he  may  be  compelled  to  return  and  find  caution  to  continue  in  his  service,  under 
pain  of  imprisonment  on  a  summary  warrant ;  9th  July  1825,  Gentle ;  24th  Jan.  1837, 
Anderson  ;  21st  Jmie  1832,  Stewart ;  17th  June  1830,  Eddington  ;  20th  Nov.  1832, 
Bookless ;  15th  Feb.  1826,  Campbell;  26th  Feb.  1846,  Lees.  The  opinion  of  the  whole 
Court  was  to  be  taken,  in  this  last  case,  on  the  legality  of  the  practice ;  but  the  case 
was  comprcmiised.  It  is  said  that  in  England  the  master  has  no  right  at  common 
law  to  enforce  the  contract  of  service  either  with  servant  or  apprentice  by  imprison- 
ment, and  hence  the  number  of  special  statutes  in  England.  The  same  is  under- 
stood to  be  the  common  law  of  France,  with  the  exception  of  sailors  and  menial 
servants.  In  the  case  of  Anderson  supra,  Lord  Cochrane  observed — "  It  is  setUed 
law  that  the  Judge  Ordinary  or  Justices  of  the  Peace,  in  the  exercise  of  their  powers 
as  police  magistrates  may  grant  warrant  to  apprehend  an  apprentice  or  servant  who 
has  deserted  his  work,  and  to  ordain  him  to  return,  or,  if  necessary,  to  imprison 
him  until  he  find  caution  to  return.  This,  though  sometimes  a  harsh  proceeding, 
is  sanctioned  by  usage,  and  occasionally  it  may  be  requisite,  for  a  workman  by 
deserting  may  do  great  injury  to  his  master,  and  such  as  he  has  not  the  means  of 
repairing.  But  the  remedy  ought  not  to  go  farther  than  the  necessity  of  the  case 
requires,  which  is  only  to  maintain  the  possession  as  it  was  at  the  period  of  deser- 
tion, leaving  it  open  to  the  parties,  if  they  are  at  issue  as  to  the  terms  and  conditions 
of  their  contract,  to  try  the  question  by  the  ordinary  form  of  process.    If  it  wei« 
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not  so,  they  would  meet  as  in  a  civil  c^uestion,  on  a  very  unequal  footing  ;  for  on  this 
criminal,  or  at  least  police  proceedmg,  the  workman  is  either  apprehended  or 
ordered  to  appear  personally  in  Court,  and  the  very  first  step  is  to  take  his  judicial 
declaration,  while  the  master  is  neither  required  to  appear  personally,  nor  to  submit 
to  an  examiuation,  nor  even  to  state  his  pleas  in  detail,  before  his  opponent  is  inter- 
rogateiK  It  is  plain,  that  if  this  were  competent,  when  it  is  matter  of  dispute  what 
the  nature  of  the  engagement  is,  the  master  would  have  a  very  great  and  unfair 
advantacre. 

38.  The  enforcement  of  contracts  of  service  by  summary  warrants  of  imprison- 
ment has  not  been  sanctioned  in  cases  of  professional  servants  either  at  common 
law  or  under  the  statute ;  9th  June  1836)  Frame  (See  opinion  of  Lord  Jeffirey) ; 
25th  Jan.  1845,  Normant;  2  Brown,  376. 

39.  The  complaint  at  common  law  may  be  to  the  Sheriff  or  Justices  of  the  county 
of  the  workman *s  residence  or  where  he  works ;  27th  June  1833  M'Dougall.  The 
jurisdiction  of  the  Justices  is  founded  on  sundry  statutes  as  well  as  on  usage. 

40.  The  caution  required  can  only  be  to  return  and  continue  in  his  service,  not 
otherwise  to  fulfil  an  engagement;  21st  June  1832,  and  21st  May  1833,  Stewart; 
21st  ^'ov.  1834,  Smith ;  24th  Jan.  1837,  Anderson ;  28th  June  1827,  Wright. 

41.  The  proceedings  and  proof  must  be  in  writing;  but  no  closed  record  seems 
necessary.  It  is  not  thought,  in  a  case  so  summary,  there  is  an  appeal  from  the 
two  Justices  who  act  to  quarter-sessions ;  but  an  opposite  opinion  nas  been  ex- 
pressed in  Fraser,  vol.  i.  p.  396.  The  proper  review  is  bv  advocation  or  suspension 
to  the  Court  of  Session.  It  is  doubted  whether,  in  such  a  complaint,  the  servant 
can  be  put  under  bail  de  judicio  sisti,  and  committed  to  prison  in  default  thereof. 
There  is  no  decision  to  support  such  a  severe  step  in  enforcing  a  ciW  contract  ; 
but  there  is  the  authority  of  Mr  Tait  and  Mr  Fraser  for  the  legality  of  such  order 
and  warrant.  The  form  of  procedure  will  be  found  very  fully  given  in  the  Appendix 
to  IVaser,  683. 

Note, — The  author  adopts  the  following  observations  on  these  important  ques- 
tions, which  are  given  in  Mr  Baird*s  Treatise  on  the  Law  of  Master  and 
Servant,  p.  173.— ^ee  also  Fraser,  vol.  ii.  p.  396. 

**  In  the  first  place,  it  has  been  repeatedly  held,  that  a  summary  warrant  of  im- 
prisonment is  incompetent  to  enforce  any  civil  contr<ict ;  Murray  v.  Bissett,  May 
15,  1810 ;  Smith  v.  lakely,  Feb.  12, 1812.  And  that,  even  though  involving  a  eas» 
of  fraud;  Morrison  May  16,  1835;  M' Allan,  May  19,  1837.  Now  unquestionably, 
the  contract  of  service,  m  its  constitution  and  its  objects,  is  purely  a  civil  contract. 
The  Court,  however,  have  long  been  inclined  to  hold,  that,  as  a  matter  of  public 
police,  the  magistrate  may  interfere  in  a  more  summary  way  than  would  be  per- 
mitted in  ordinary  civil  actions,  and  even  enforce,  to  a  certain  extent,  return  to  the 
service,  by  a  summary  warrant  of  imprisonment.  But  ihe  difficulties  attending  this 
form  of  proceeding  are  so  numerous  and  so  formidable,  that  it  is  found,  in  nine  cases 
out  of  ten,  to  be  of  no  avail  whatever.  It  appears  sanctioned  by  precedent,  that  the 
apprentice  or  servant  deserting  may  be  apprehended,  and  brought  before  a  magis- 
trate and  examined.  Now,  suppose  that  the  servant  admits  both  the  engagement 
and  the  desertion,  attempts  no  justification  of  his  conduct,  nor  offers  to  return  to  his 
service,  but  the  master  (as  is  frequently  the  case)  refuses  to  take  him  back,  unless 
he  finds  caution  to  fulfil  his  engagement ;  it  is  clear  that  the  magistrate  cannot 
compel  such  caution,  for  it  would  be  making  a  new  contract  for  the  parties.  The 
master  either  gets  caution  at  the  outset  of  his  contract,  or,  if  he  did  not  stipulate  for 
it,  the  fault  is  his  own ;  and  he  cannot  supply  his  omission  by  calling  in  the  aid  of 
the  magistrate  not  to  compel  the  fulfilment  ot  an  existing,  but,  in  point  of  fact,  to 
make  a  new  contract.  This  point  appears  decided  in  Wright,  28th  June  1827 ; 
Stewart,  21st  May  1833 ;  Munro,  7th  July  1837.  Suppose  the  apprentice  or  servant 
denies  the  contract,  or  the  desertion,  or  alleges  dismissal,  or  admits  desertion,  but 
states  facts  in  justification,  then  the  process  must  go  on  in  the  regular  form,  with  a 
closed  record.  In  such  cases,  if  the  servant  be  engaged  for  the  ordinary  period,  it 
will  often  happen,  before  the  decision  can  be  got,  that  the  term  of  engagement 
is  expired,  ana  the  contract  no  longer  admits  of  enforcement.    The  case  then 
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resolves  into  a  question  of  expenses,  often  very  serious  in  amount,  and,  if  given 
against  the  servant,  generally  irrecoverable.    Again,  take  the  case,  that  the  appren- 
tice or  servant  admits  the  complaint,  or  that  it  is  found  proved  against  hin),  before 
the  term  of  engagement  is  expired,  but  he  refuses  to  return  to  his  service,  it  appears 
competent,  under  the  authorities  of  Racbum  v.  Reid,  4th  June  1824,  and  Gentle, 
9th  July  1825,  to  grant  warrant  to  commit  him  to  gaol  until  he  find  caution,  not  to 
fulfil  the  terms  of  his  engagement,  but  to  return  to  his  service.    But,  what  if  he 
cannot  find  such  caution  ?  the  decree  is  not  one  purely  ad  factum  prcestandum. 
It  is  not  similar  to  those  to  compel  subscription  of  a  deed,  or  delivery  of  papers 
within  the  defender's  power.     In  such  cases  the  party  has  not  the  sympathy  either 
of  law  or  justice,  since  he  holds  the  key  of  the  gaol  in  his  o^vn  hands.     To  find 
caution  is  just  as  difficult,  and  ofien  more  so,  than  to  pay  a  debt.     The  servant 
may  be  friendless,  or,  if  he  has  friends,  they  behove  to  belong  to  his  own  class  of 
society,  and  hence  will  not  be  received  by  the  clerk  of  court,  who  is  responsible  for 
their  sufficiency.    How  long  is  he  then  to  remain  in  gaol  ?    During  the  period  of 
his  natural  hfe  ?    Such,  indeed,  is  the  eJSect  of  the  warrant ;  but  some  say,  only 
until  the  expiry  of  the  term  of  his  engagement.     On  what  principle  can  such  a 
construction  be  admitted  ?     There  is  no  limitation  in  the  warrant.    Can  the  gaoler 
review  and  limit  the  warrant  ?    The  magistrate  is  functus  qficio,  and  therefore 
cannot  touch  it ;  Eddington  and   Sons  r.  Aslley,  4th  Dec.  1829.     Then,  again, 
what  relief  has  the  master  got?     He  has  not  got  his  service.    No  doubt  he  may 
have  got  the  servant  punished,  but  at  same  time  got  punished  liimself,  by  being 
obliged  to  pay  a  heavy  sum  in  name  of  law  expenses  and  aliment.     But  how  can 
punishment  be  thus  obtained  under  a  civil  form  of  action,  or  how  can  punishment 
compensate  for  a  cicil  obligation,  any  more  than  imprisonment  can  cancel  a  debt  ? 
Suppose  imprisonment  undergone,  and  the  person  liberated  at  the  issue  of  the  term 
of  engagement,  can  the  master  sue  for  damages  for  breach  of  contract  ?  and  can  the 
sen-ant  plead  that  his  engagement  was  fulfilled  by  reason  of  the  endurance  of  the 
penalty  of  violation  ?     But,  suppose  that  the  apprentice  or  the  servant  finds  caution 
to  the  satisfaction  of  the  most  fastidious  official,  to  return  to  his  service.     What 
may  be  implement  of  this  judicial  engagement  1    He  returns  to  his  work,  lays  down 
a  plank  of  wood  upon  his  bench,  and  he  lifts  up  his  hat  and  walks  away.     This  may 
not  be  a  hoiinftle  return  :  but  then,  where  is  the  line  which  separates  the  pro\'ince 
of  good  and  bad  faith  ?     Will  an  hour,  a  day,  a  week,  or  a  month,  satisfy  the  bond, 
and  resolve  into  a  new  desertion  ?  and  how  often  is  the  farce  to  be  repeated,  of 
desertion — caution — ^return — and  desertion  *?     But  the  anomalies  of  this  procedure 
are  not  yet  done.     If  public  police  demands  extraordinary  powers  to  enforce  such 
contract,  on  what  principle  of  law  or  justice  is  the  enforcement  all  on  one  side  ?    If 
the  servant,  deserting  without  cause,  is  to  be  sent  to  gaol,  until  he  finds  caution  to 
return  to  his  service  ;  then  if  the  master  dismisses  without  cause,  why  is  he  not 
sent  to  gaol  until  he  finds  caution  to  fulfil  his  part  of  the  engagement,  by  taking  the 
servant  back  ?    It  is  a  common  law  rule,  that  all  contracts  are  either  binding  on 
both  parties,  or  on  neither ;  and  though  the  omnipotence  of  statute  may  step  in  to 
yary  that  rule,  yet  equal  handed  justice  gives  eoual  remedy  to  all  parties  equally 
bound.     But,  if  the  contract  of  service  l^,  of  all  the  contracts  in  the  circle,  per- 
mitted to  have  specific  enforcement,  from  which  no  amount  of  reparation  or  damage 
can  purchase  exemption,  see  into  what  consequences  we  are  led.     The  Boots  of  an 
inn  excites  the  fancy  of  some  octogenarian  frequenter  of  his  master^s  bar,  who  ca- 
priciously bequeaths  him  his  immense  fortune.     The  unexpected  death  of  many 
intervening  aspirants  raises  a  labouring  mechanic  to  a  peerage ;  a  lucky  ticket  in  a 
lottery  brings  a  collier  from  under  ground,  and  enables  him  to  acquire  the  estate  in 
which  the  mine  is  situated.     In  all  these  cases,  is  the  master  entitled  to  keep  the 
ennobled  servant  at  the  grindstone  until  the  expiry  of  the  engagement  ?  or  to  have 
him  turned  into  gaol,  unless  he  purchase  his  freedom  at  what  price  the  master  may 
choose  to  dictate  ?     It  is  clear  that  if  the  rule  exists  at  common  Law,  it  must  be 
general ;  and  the  magistrate  cannot  judge  of  one  exception,  unless  he  judges  of  all, 
and  places  himself  above  the  law.    These,  doubtless,  are  extreme  cases,  but  prin- 
ciples are  best  tried  by  that  test.    With  deference,  therefore,  the  contract  of  service 
appears  to  be  one  which,  from  its  nature,  cannot  be  specifically  enforced  at  common 
law,  but  resolves  into  a  claim  of  damages  for  breach  of  contract,  equally  with  the 
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contract  of  marriage,  or  of  sale,  or  any  other  contract,  which  is  incapable  of  specific 
implement." 

42.  A  warrant  to  imprison  need  not  be  extracted ;  11th  March  18379  Jack  ;  but 
it  must  contain  the  name  of  the  party  committed;  20th  Dec.  1837,  Dunn ;  1  Swin. 
G20.  The  servant  is  entitled  to  aliment  from  his  incarcerator,  under  the  Act  of 
Grace,  while  detained  in  prison,  being  committed  for  performance  of  a  civil  claim ; 
Fraser,  390. 

43.  At  comjnon  law^  enlistment  does  not  put  an  end  to  a  contract  of  service ;  1799, 
Clerk,  M.  0186.  But  this  is  provided  for  in  the  Annual  Mutiny  Act.  See  Mutwy 
Act — MilUia. 

44.  If  a  servant  be  disabled  in  his  master's  service  whilst  doing  his  work,  he  18 
entitled  to  his  fiill  wages,  and,  if  residing  in  family,  to  board  wages.  He  is  not 
entitled  to  leave,  but  bound  to  remain  and  give  what  limited  service  he  can  to  his 
master.  Therefore,  where  a  domestic  servant  was  taken  ill  and  went  to  see  a 
doctor  contrary  to  her  master's  orders,  who  ofiered  to  procure  medical  advice ; 
her  dismissal  for  disobedience  was  found  justified;  20th  Dec.  1853,  A.  v,  B., 
26  Jurist,  129. 

45.  In  cases  of  ordinary  sickness  of  domestic  servants,  no  deduction  from  the 
wa^es  is  allowed  for  any  not  unusual  period  of  disability.  Eleven  weeks  is  the 
longest  period  which  has  yet  been  sanctioned ;  29th  Nov.  1794,  White  (N.  R.) ;  4tb 
Feb.  1813,  M«Lean  ;  Ersk.  B.  3,  T.  3,  S.  16. 

4G.  Sickness  existing  at  the  time  of  entry  will  entitle  the  master  to  refuse  to 
receive  the  sick  servant,  and  sickness  brouglit  on  by  the  servant's  misconduct  during 
the  period  of  engagement,  gives  him  no  claim  of  wages,  but  may,  on  the  contrary, 
in  aggravated  cases,  warrant  a  dismissal  and  a  claim  of  damages;  2  Fraser,  400. 

47.  Imprisonment  of  the  servant  for  debt  or  crime  puts  an  end  to  the  contract, 
but  not  where  he  is  ultimately  acquitted  of  the  criminal  cliarge;  1828,  Wight, 
4  Miu-.  590. 

48.  The  servant  must  know  the  work  for  which  he  hired  himself,  and  do  it  skil- 
fully; 1771,  Buruet,  M.  8491.  lie  is  liable  in  damages  and  dismissal  for  gross 
negligence  or  default. 

41).  A  servant  is  not  bound  to  give  a  higher  scale  or  other  kind  of  service  than 
he  promised  or  engaged  to  give;  1801,  Gunn,  Hiune,  384.  "The  Court  did  not 
consider  the  pursuer  as  a  well-qualified  cook  or  housekeeper,  but  they  thought  that 
at  hiring,  she  had  freely  disclosed  the  imperfect  state  of  her  qualifications  in  these 
respects,  and  that  having  engaged  her  wlien  in  the  knowledge  of  her  defects,  her 
master  and  mistress  must  put  up  with  them  as  they  best  might  for  the  term." 

50.  The  servant  is  not  entitled  to  make  a  very  scrupulous  limitation  of  his  work, 
but  neither  can  he  be  desired  to  make  a  great  deviation  from  the  kind  agreed  on, 
except  in  cases  of  emergency.  An  overseer  of  a  coal  work  was  held  not  bound  to 
assist  at  the  windlass  ;  1775,  Fairie,  2  Hutch.  168.  Nor  a  gardener  to  work  in  a 
turnip  field  ;  1807,  Thomson,  Hume,  392.  Nor  a  manager  of  a  farm  to  work  as  a 
servant ;  1806,  Stewart,  Hume,  390.  Nor  a  cook  to  act  as  market-woman ;  1801, 
Gunn,  Hume,  384.  Nor  a  saddler  to  work  as  a  common  servant ;  1818,  Peter,  2 
Mur.  28.  But  a  farm  servant  hired  for  out-door  labour  was  found  not  entitled  to 
refiise  to  attend  to  the  cattle  in  his  turn  on  Sabbath ;  11th  July  1844,  Wilson. 

51.  A  servant  is  not  liable  in  damages  occasioned  by  him  to  his  master's  property 
accidentally,  and  not  from  carelessness  or  negligence  on  his  part ;  26th  Feb.  1841, 
Tait. 

52.  Disobedience  to  lawful  and  reasonable  orders,  neglect  of  duty,  immorality, 
or  disrespectfnl  language,  will  warrant  dismissal ;  but  for  a  first  or  trivial  oflence, 
admonition  is  always  recommended.  Where  offences  are  pardoned,  they  cannot 
afterwards  be  made  the  ground  of  dismissal,  but  mav  be  taken  into  view  as  aggra- 
vating a  subsequent  offence  as  the  immediate  ground  of  dismissal,  which  otherwise, 
standing  by  itself,  might  not  have  been  sufficient;  1802,  Elder,  Hume,  386;  1807, 
Thomson,  Hume,  392 ;  9th  Dec.  1824,  Hamilton ;  "d  July  1830,  Silvie.  Per  Lord 
Justice-Clerk, — "  A  servant  is  bound  to  perform  any  order  given  him  by  his  master, 
which  is  reasonable  and  proper-  If  the  Court  think  that  the  order  was  so,  then 
the  master  is  the  best  judge  whether,  in  the  circumstances,  he  should  dismiss  or 
not;"  11th  July  1844,  Wilson. 
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53.  Immorality,  disobedience,  dishonesty,  and  other  gross  improprieties,  are 
grounds  of  dismissal ;  but  these  acts  must  be  done  in  the  service,  or  to  the  master's 
prejudice ;  21st  July  1835,  Gunn.  Such  improprieties,  previous  to  entering  into  the 
service,  are  not  grounds  of  dismis^sal  if  not  continued.  A  servant  was  held  justifiably 
dismissed  for  drunkenness  ;  14th  Nov.  1848,  Edwards. 

54.  The  servant  may  be  dismissed,  even  for  &  first  offence,  ifffross,  and  for  more 
trivial  offences  if  persevered  in  after  admonition.  In  such  cases  the  servant  is  not 
only  liable  to  dismissal,  but  also  to  forfeiture  of  wages ;  4th  June  1832,  Mathcson 
(Jury);  11th  July  1844,  Wilson;  1802,  Elder,  Hume,  386.  But  in  less  flagrant 
cases  there  may  be  grounds  of  dismissal  without  forfeiture  of  wages  earned,  which, 
towards  the  close  of  a  term,  might  be  an  unnecessarily  severe  penalty,  and  encourage 
unprincipled  masters  at  that  period  designedly  to  put  an  end  to  the  engagement. 
This  is  more  especially  the  rule  where,  as  is  often  the  fact,  there  has  been  blame  on 
both  sides  ;  1798,  Taylor,  Hume,  382 ;  13th  Feb.  1828,  Learmonth ;  21st  July  1835, 
Qunn  (Jury  case ;)  1807,  Thomson,  Hume,  392  ;  ^  The  Lords  did  not  by  any  means 
approve  the  servant's  conduct ;  but  they  did  not  think  it  so  highly  blameable  as  to 
infer  the  forfeiture  of  his  place  and  wages.  In  this,  as  in  some  other  instances,  the 
master  seems  to  have  been  somewhat  hasty  in  turning  off  the  servant  for  a  first 
fault.  If  the  master  had  seriously  admonished  him,  and  set  down  his  dutj,  and  he 
had  again  fallen  into  the  like  faults,  the  issue  might  probably  have  been  different." 

55.  A  servant's  acquiescence  in  his  dismissal  is  not  to  be  presumed ;  5th  March 
1825,  Cooper ;  4th  March  1831,  Batchellor. 

56.  The  master,  in  gross  cases  of  misconduct,  may  obtain  damages  for  breach  of 
contract ;  1815,  Ferguson,  Hume,  21 ;  6th  Dec.  1832,  Stirling. 

57.  The  hours  of  labour  are  fixed  by  agreement  or  by  practice  of  trade ;  but 
farm  servants  are  regulated  by  the  emergencies  of  seasons;  11th  July  1844,  Wilson. 
See  Fad  on/  Acts, 

58.  A  servant  is  not  bound  to  work  on  Sabbaths ;  Acts  1597,  c.  70  ;  1690,  c.  21, 
B.  8  ;  20th  Feb.  1837,  Philips  (in  House  of  Lords)  ;  see  9th  Dec.  1824,  Hamilton  ; 
except  in  proper  works  of  necessity,  such  as  relate  to  domestic  and  farm  servants ; 
11th  July  1844,  Wilson.  He  is  not  bound  to  work  nor  entitled  to  wages  on  days 
set  apart  for  fasts. 

59.  The  right  to  have  certain  holidays  or  to  attend  feeing  markets,  where  already 
not  feed,  failing  special  bargain,  depends  on  the  uniform  and  recognised  practice  of 
the  district,  not  unnecessarily  to  be  limited  nor  yet  extended. 

60.  A  servant  who  is  justifiably  dismissed  may  be  expelled  the  house,  if  he  redise 
to  leave,  as  a  trespasser  therein,  but  this  must  be  done  without  unnecessary  violence. 

61.  Where  parties  agree  that  either  party  may  put  an  end  to  the  contract  on 
payment  of  wages,  this  docs  not  include  board  wages  ;  5th  March  1825,  Cooper. 

62.  The  servant  must  not  reveal  domestic  secrets ;  and  in  certain  manufactories, 
if  a  servant  reveals  secrets  he  may  at  once  be  dismissed,  and  be  made  liable  in  da- 
mages ;  19th  March  1836,  Rutherford  (Jury  case.) 

63.  The  time,  laboiu:,  and  talent  of  a  servant,  and  consequent  earnings,  are  the 
master's,  so  he  cannot  work  to  another,  or  do  anything  for  his  own  interests  against 
those  of  his  master. 

64.  Where  a  servant  is  hired  for  a  certain  farm,  manufactory,  or  place,  he  is  not 
obliged  to  serve  at  another ;  24th  Jan.  1839,  Anderson. 

65.  A  domestic  servant  is  bound  to  go  with  his  master  from  one  place  to  another, 
but  not  to  a  foreign  coimtry.  If  he  voluntarily  goes  without  bargain  or  where  there 
exists  no  custom,  he  is  not  entitled  to  the  expense  of  returning ;  1779,  Baird  (Hailes, 
p.  839.) 

66.  Absence  for  a  short  time  without  any  indication  of  an  intention  not  to  return, 
is  not  held  desertion,  so  as  to  warrant  refusal  to  receive  back ;  1686,  Malvenius,  M. 
583;  1798,  Taylor,  Hume,  382;  1807,  Thompson,  Hume,  392;  13th  March  1822, 
Reid  (House  of  Lords)  ;  13th  Feb.  1828,  Learmonth.  Absence  for  five  days  was 
held  sufficient  to  justify  dismissal;  13th  March  1822,  Crawford  (as  reversed  in 
House  of  Lords.)  Where  a  servant  had  gone  to  church  contrary  to  her  master's 
orders,  under  particular  circumstances,  dismissal  was  sustained,  9th  Dec.  1824,  Ha- 
milton ;  20th  Dec.  1853,  A.  v.  B. 

67.  A  servant,  after  notice  on  either  side  to  quit,  is  entitled  to  ask  for  reasonable 
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time,  at  aconvcnietit  season,  to  look  for  another  situation,  or  to  attend  sucb  feeing 
markets  as  may  be  sanctioned  by  the  uniform  custom  of  the  district  until  he  gets  a 
new  master,  and  such  reasonable  absence  will  not  justify  a  dismissal ;  and,  if,  by 
leave  being  refused,  a  situation  is  not  obtained  for  another  term,  the  master  unne- 
cessarily refusing  will  be  liable  in  wages  as  damages. 

68.  A  master  is  not  entitled  to  retain  the  servant  without  finding  fault,  and  refuse 
wages  because  of  conduct  known  to  him,  and  which  might  have  justified  dismissal  at 
the  time ;  10th  Feb.  1831,  Fraser ;  26th  Feb.  1841,  Tait. 

69.  The  master  is  bound  to  treat  the  servant  with  propriety,  and  cannot  exact 
imnccessary  and  unreasonable  labour,  or  obedience  to  unreasonable  and  unusual 
orders,  give  harsh  treatment,  or  use  opprobrious  language ;  17C4,  Smart,  Hume, 
18.  A  female  servant  may  leave  in  the  event  of  the  master's  indecent  conduct  to- 
wards her ;  14th  May  1832,  M'Lean  (Jury.)  The  same  result  will  follow  from  a 
false  x^harge  of  dishonesty  or  immorality  against  the  servant ;  16th  March  1833, 
Longnmir.  In  either  case  the  master  is  liable  in  wages ;  and  in  gross  cases  he  will 
be  subjected  in  damages  besides. 

70.  Personal  chastisement  is  not  permitted  by  a  master  to  his  servant,  except  with 
very  young  persons,  and  then  it  must  be  with  moderation,  such  as  a  parent  would 
exercise  upon  his  own  child  ;  1794,  Smart ;  Hume,  18 ;  24th  Nov.  1836,  Keith. 

71.  The  master  must  provide  suitable  food  and  lodging  to  domestic  servants,  and 
he  cannot  insist  on  a  female  servant  living  out  of  the  house  on  board  wages  ;  12th 
Feb.  1822,  Graham ;  23d  Nov.  1848,  WiULie.  In  the  last  noted  case,  the  question 
was  as  to  the  supply  of  potatoes  stipulated  for,  but  the  crop  of  which  had  failed,  and 
meal  was  substituted.  Per  Lord  Jefirev — **  The  contract  must  be  held  as  qualified 
by  this,  that  it  is  an  understanding,  at  all  events,  to  supply  sufficient  aliment.  It  may 
be  that  the  price  of  provisions  may  rise,  but  that  is  no  matter ;  aliment  in  one  shape 
or  other  must  be  supplied,  at  whatever  cost." 

72.  The  master  is  not  boimd  to  provide  medical  attendance  and  medicine  to  a  ser- 
vant, even  though  for  an  injury  sustained  in  the  service;  but  if  he  calls  in  a  surgeon, 
he  cannot  charge  the  scr\'ant  with  the  expense;  1755,  Mitchell,  M.  11,605  ;  20th 
Dec.  1853,  A.  v.  B. 

73.  The  servant  is  entitled  to  reparation  from  the  master  for  an  injury  received  in 
the  improper  conduct  of  his  business  by  other  servants  ;  13th  Feb.  1839,  Sword ; 
Dec.  1852,  Gray. 

74.  The  servant  may  leave,  if  not  paid  his  wages  at  the  time  stipulated ;  and  in- 
terest is  due  on  wages  from  the  time  when  the  amount  is  due  or  ascertained ;  18th 
Feb.  1833,  Lord  Mansfield  (House  of  Lords) ;  13th  June  1821,  Wallace  (lb.) 

75.  Gifts  made  diuring  service  cannot  be  deducted  from  wages,  unless  it  appears 
they  were  understood  as  given  in  part  payment ;  but  where  there  is  only  an  implied 
contract,  they  may  be  imputed  in  estimating  the  amount  of  wages  to  be  allowed ; 
Fraser,  429. 

76.  Mournings  given  to  servants  on  death  of  the  master,  or  a  member  of  a  family, 
cannot  be  charged  against  the  servant,  unless  so  agreed  on.  See  1713,  Moncreifi*,  M. 
3945. 

77.  A  suit  of  livery  is  not  held  part  of  wages,  and  remains  the  property  of  the 
master  unless  otherwise  agreed  on  ;  Crocker,  3  C.  and  P.  470.  Per  Lord  Justice- 
Clerk — **  There  is  no  principle  for  applying  a  different  rule  to  the  case  of  plain 
clothes  and  of  livery  clothes.  When  a  master  agrees  to  furnish  his  servant  with 
clothes,  they  remain  the  master^s  property  unless  there  be  a  special  bargain  to 
the  contrary  ;"  2d  July  1825,  Shiells.     See  1801,  Robertson,  Hume,  208. 

78.  Wages  cannot  be  recovered  by  a  mmmary  action  before  the  sheriff;  17th 
Dec.  1830,  Ritchie.  Where  before  the  justices,  and  beyond  the  limits  of  their 
Small-Debt  Act,  the  proceedings  must  be  conducted  in  writing,  with  an  appeal  to 
the  quarter-sessions  and  Supreme  Court. 

79.  A  workman  has  a  lien  for  his  wages  on  an  article  of  his  master's  in  his  pos- 
session, for  work  and  expense  disbursed  thereon,  but  not  extended  to  implements 
for  producing  the  article;  13th  July  1844,  Somervillc.  He  has  no  such  lien  if  the 
article  continues  in  the  master's  premises;  see  1752,  Lesly,  M.  2660;  1791, Harper, 
M.  2666  ;  1799,  Burns,  Hume,  29  ;  17th  June  1825,  Galium  (House  of  Lords) ; 
12th  June  1833,  Patton. 
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80.  Both  at  common  law  and  by  the  Act  1  Vict.  c.  41,  s.  7  {Sheriff  SmaH-Debt 
Act),  servants'  wages  arc  not  arrestable  so  far  as  necessary  for  their  subsistence; 
and  wages  are  not  arrestable  on  the  dependance  of  small-debt  actions.  Sec  Arrest- 
ment. Wages,  at  whatever  times  payable,  fall  under  the  triennial  prescription, 
20th  Dec.  1842,  Ritchie  ;  and  every  year  or  term  runs  a  separate  course,  17th  Nor. 
1835,  Smellie  ;  10th  Jan.  1838,  M**Beath. 

81.  Where  the  master  dies,  and  the  three  years  had  not  elapsed  before  the  death, 
it  was  formerly  held  that  there  was  no  presumption  of  payment  though  three  years 
had  run  before  the  action  was  brought.  If  the  heir  admitted  the  constitution  of 
claim,  but  could  not  swear  to  pa}'ment  being  made,  the  claim  was  held  established ; 
15th  Jan.  1830,  Ritchie.  But  this  distinction  in  the  law  of  prescription  generally 
was  abolished  by  the  unanimous  decision  of  the  whole  Court ;  12th  Jmj  1853, 
Cullen;  25  Jur.  519. 

82.  Where  a  sen-ant  dies  between  terms,  wages  are  due  to  his  executors  for  the 
period  he  served.  Where  a  master  dies  before  the  term,  wages  and  board-wages 
(when  part  of  the  contract)  are  given  to  the  term  ;  and  should  the  death  be  wi^iin 
the  period  for  giving  notice,  the  claim  may  be  extended  for  another  six  months  ; 
17th  Nov.  1700,  Puncheon  v.  llaig's  trustees;  but  an  agricultimil  servant  is  not 
free  by  the  death  of  his  master,  Cth  June  1829,  Finlayson.  The  executors  of  a 
master  are  entitled  to  the  services  of  a  servant  to  the  same  extent  as  the  deceased 
master  would  have  been  ;  Ersk.  B.  3,  T.  3,  S.  16.  The  servant  is  also  bound  with 
due  diligence  to  look  out  for  another  situation,  which  if  he  gets  or  can  get,  the 
obligation  to  continue  wages  then  ceases. 

83.  Farm  and  domestic  ser\'ants  are  preferable  creditors,  in  the  event  of  their 
master's  death  or  bankruptcy,  for  the  current  term's  wages,  and  may  be  paid  im- 
mediately when  wages  become  due ;  but  they  have  no  preference  for  arrears  ;  1675, 
Hall,  M.  11,829.  The  trustee  may  demand  the  services  of  the  servant  in  return 
for  the  wages  i)aid  from  the  bankrupt  estate.  If  the  estate  takes  the  benefit  of 
the  services  of  servants,  who  c»therwise  have  no  preference,  the  trustee  becomes  liable 
for  wages  in  return  for  these  services.  The  privilege  extends  to  reapers  and  other 
farm  servants  hired  by  the  week  or  day  ;  1680,  Crawford,  M.  11,832  ;  1779,  Melvil, 
M.  11,853  ;  1804,  Lockhart  Ap.  to  M.  ;  21st  Jan.  1832,  M*Lean.  But  the  like 
privilege  has  not  l)een  extended  to  any  other  class  of  servants,  and  has  been  denied 
to  artisans  or  mechanics,  1781,  White,  M.  11,853 ;  to  an  overseer  of  a  distilleir, 
1789,  Ridley,  M.  11,854;  to  a  brewer  and  maltmau,  12th  Feb.  1828,  Marshall; 
nor  to  a  clerk,  3d  June  1837,  Maben. 

84.  Farm  servants  are  preferable  to  the  landlord  over  the  crop  raised  by  their 
labour,  and  live  stock  reared  and  protected  by  their  cate;  29th  June  1819, 
M*Glashan.  It  has  not  been  decided  that  domestic  servants  have  this  preference, 
and  the  general  opinion  and  practice  are  adverse  to  their  claim. 

85.  A  master  cannot  be  compelled  to  give  a  character  to  his  servant ;  12th  Dec. 
1809,  Fell.  If  a  character  be  given  on  being  asked,  it  is  privileged ;  and,  if  true, 
is  justifiable,  however  prejudicial  it  may  be,  0th  July  1818,  Christian,  1  Mur.  427; 
13th  July  1818,  Anderson,  1  Mur.  429  ;  4th  June  1832,  Matheson. 

86.  A  master  may  be  liable  in  damages  to  another  who  hires  a  servant  on  a 
false  character  given  the  servant.     So  decided  in  England,  Foster,  6  Bing.  396. 

87.  The  statute  32  Geo.  III.  c.  56,  imposes  a  penalty  of  L.20, 1st,  If  a  person 
shall  pretend  to  be  the  master,  and  give  personally,  or  in  writing,  a  false  character 
to  the  servant ;  2dy  If  a  master  gives  a  false  written  character  of  a  servant ;  and  34 
If  a  servant  makes  a  false  statement  of  service,  or  produces  a  false  or  vitiated  cer- 
tificate. The  penalty  is  recoverable  before  two  Justices.  Mr  Tait  doubts  if  the 
Act  applies  to  »Scotland ;  but  there  being  no  limiting  words  in  the  statute,  it  is  pro- 
bable it  would  be  held  a  British  Act,  as  with  the  4th  Geo.  IV  c.  34  (mfra)j  also,  in 
like  manner,  doubted  by  the  same  learned  author  whether  it  extended  to  Scotland. 

88.  Where  there  exists  a  d^kcius  personw,  the  master  cannot  assign  the  servant 
to  another,  but  he  may  assume  a  partner  in  case  of  artisans;  13th  Feb.  1827, 
Campbell;  11th  July  1837,  Pagan;  11th  March  1841,  Harkins.  One  company 
cannot  assign  a  servant  to  another  company,  1789,  Edinburgh  Glass-House  Com- 
pany, M.  597. 

89.  Where  a  party  entices  an  engaged  servant  from  his  service,  or  indnces  him 
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to  reveal  his  master's  important  secrets,  he  is  liahle  in  dama^^es ;  10th  June  1800, 
Robertson,  Hume,  20  ;  1st  Nov.  18H),  Dickson,  1  Miur.  141 ;  18th  July  1822,  Kerr, 
3  Miu".  120;  31st  May  1826,  M*Grcgor ;  IDth  March  1836,  Rutherford;  13th  Feb. 
1841,  Roxburgh. 

90.  Where  a  master  fails  in  his  part  of  the  contract,  and  dismisses  ivithout  ius- 
tifiable  cause,  or  a  servant  is  justified  in  leaving  the  master  because  of  misconduct 
on  his  part,  the  master  is  liable  in  wages  and  board  wages  (where  these  last  are 
part  of  the  contract),  and,  in  addition,  damages  may  be  awarded  ;  but  where  the 
servant  obtains  another  situation,  the  amount  of  wages  got  forms  an  element  in 
computing  the  damages  ;  1700,  Puncheon,  M.  13,9^0  ;  1801,  Gunn,  llume,  384 ;  1806, 
Stewart,  Hume,  390;  4th  Feb.  1813,  M*Lean;  13th  July  1818,  Anderson,  1  Mur. 
429;  27th  June  1823,  Morrison;  5  th  March  1825,  Cooper;  6th  June  1829,  Fin- 
layson  ;  10th  March  1833,  Langmuir. 

91.  Where  a  servant  has  once  boen  improperly  dismissed,  he  is  not  bound  to 
return  to  his  service,  though  immediately  requested  to  return,  though  this  may 
limit  his  claim  for  wages  or  damages. 

92.  A  master  is  liable  for  contracts  made  by  his  servant,  where  he  specially 
authorizes  him  so  to  contract,  or  where  the  oihce  of  the  servant  implies  such  au- 
thority, or  where  authority  is  implied  from  facts  and  circumstances.  He  is  not 
liable  for  purchases  made  by  a  servant  on  credit,  where  it  is  the  master's  practice 
to  deal  in  cash,  unless  where  he  gets  the  benefit  of  the  furnishings  without  having 
given  corresponding  money  to  the  servant.  A  scn'ant  binds  his  master,  and  not 
himself,  withm  the  limits  of  his  authority,  and  binds  himself,  and  not  his  master, 
for  all  beyond  these  limits ;  1793,  Oliver,  Hume,  319  ;  1793,  Inches, /6. 322  ;  1804, 
Dewar,  lb.  340. 

93.  A  master  is  liable  for  damage  occasioned  by  his  servant  in  doing  his  master's 
service,  by  carelessness,  negligence,  or  want  of  skill,  but  without  criminal  intent, 
and  the  master  may  be  sued  without  calling  the  servant ;  18th  Dec.  1829,  Dougall. 
A  master  was  held  liable  for  the  burning  of  a  wood  by  his  servant's  setting  fire  to 
some  neighbouring  heath ;  I'Oth  June  1812,  Keith.  The  owners  of  a  stage-coach 
were  held  liable  in  damages  for  the  death  of  a  passenger  occasioned  by  the  driver's 
misconduct;  2Gth  Feb.  1813,  Brown  ;  22d  Jan.  1822,  Fraser;  7th  June  1822, 
Anderson.  So  was  a  master  held  liable  for  his  servant,  who,  in  the  management 
of  a  horse  and  cart,  had  injured  a  child  ;  4th  July  1826,  Baird  ;  10th  Dec.  18279 
M'Jjarcn,  4  Mur.  384.  A  master  was  found  liable  in  damages  to  one  servant,  for 
injury  occasioned  by  want  of  caution  in  another  servant;  13th  Feb.  1839,  Sword; 
1st  July  1851,  Paterson;  31st  Jan.  1S52,  Rankine  ;  1st  Dec.  1852,  Gray. 

94.  A  master  is  not  liable  for  the  servant,  where  the  act  was  prohibited,  or  be- 
yond the  sphere  of  his  duty  ;  such  as  where  servants,  in  the  master*s  absence,  and 
without  his  authority,  cut  trees,  and  in  doing  so,  inflicted  injury ;  14th  May  1817* 
Lin  wood,  1st  March  1822,  Waldie  (both  afKrmed  on  appeal.)  See  23d  June  1826, 
llowey  and  Co. ;  10th  Dec.  1827,  M'Laren,  4  Mur.  384;  24th  Dec.  1827,  Miller, 
Ibid,  388. 

95.  A  master  is  not  Uable  where  his  servant  does  the  wrong  wilfully  and  wantonly ; 
1804,  Dairy mple,  Hume,  387  ;  21st  June  1832,  Young ;  nor  where  the  injury  is  oc- 
casioned by  his  property  whilst  in  the  hands  of  a  person  not  his  servant ;  24th  June 
1841,  Greig.  A  captain  of  a  merchant  ship  is  not  liable  for  the  wrongful  act  of  his 
mate ;  6th  Feb.  1841,  Petrie ;  neither  is  a  superintendent  of  pohce  liable  for  one  of 
his  officers ;  1st  Feb.  1838,  Mitchell. 

96.  Where  a  servant  commits  a  criminal  offence  with  the  master's  authority,  both 
are  liable  to  punishment ;  but  if  the  servant  does  the  act  without  such  authority,  he 
alone  is  liable,  and  the  master  is  free  ;  10th  Dec.  1827,  M*Laren,  4  Mur.  384 ;  13th 
June  1842,  Henderson,  1  Broun,  360.  Per  Justice  Pateson — "  A  master  is  liable 
where  his  servant  causes  injury  by  doing  a  lawful  act  negligently,  but  not  where  he 
wilfully  does  an  illegal  one  ;"  Lyons,  8  A.  and  £.  512. 

97.  Private  joint-stock  companies  are  liable  for  their  servants ;  16th  March  1836, 
Edinburgh  and  Glasgow  Canal  Co. ;  but  public  trusts  are  not  so  liable ;  23d  August 
1839,  Findlater.     (As  reversed  in  House  of  Lords.) 

98.  Such  masters  as  are  within  the  edict  naufas  cavponcs  stabuJarii,  are  liable  for 
the  honesty  of  their  servants;  26th  May  1841,  Christie. 
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99.  Parties  may  put  an  end  to  their  contract  at  any  time,  either  by  express  or  im- 
plied consent ;  1815,  Ferguson,  Hume,  21 ;  1800,  Robertson,  Ibid.  20. 

100.  Parties  may  agree  to  separate  at  any  time  without  warning,  in  which  case 
no  cause  need  be  assigned  for  terminating  the  contract ;  12th  Julv  1829,  PoUock 
(House  of  Lords) ;  26th  Jan.  1830,  Mitchell ;  1671,  Stewart,  l'  Brown's  Sup. 
645. 

101.  A  master,  without  assigning  cause,  may  dismiss  at  any  time,  on  paying  full 
wages  and  board-wages  where  stipulated ;  12  Feb.  1822,  Graham.  **  Seveiil  of  the 
Judges  showed  that  a  master  has  a  right  to  dismiss  a  servant  without  assigning  any 
cause,  on  payment  of  wages  and  board-wages,  or  he  may  oblige  him  to  reside  out  of 
his  house  on  paying  bo«^rd- wages." 

102.  Where  a  servant  has  a  house  or  other  possession  as  part  of  his  remunera- 
tion, he  must  cede  possession  on  termination  of  the  senrice,  or  on  dismissal,  but  he 
will  have  value  for  crop  or  vegetables  sown  or  planted  by  him  ;  16th  Dec  1808, 
Young,  Hume,  582 ;  but  he  cannot  be  ejected  brevi  manH;  13th  March  1819,  Scou- 
gall,  2  Mur.  110.  . 

103.  An  apprentice  or  servant  may  lawfully  contract  not  to  set  up  business  in  the 
same  line,  or  within  certain  liraiis,  after  leaving  his  service ;  1735,  Stalker  (Elchies) ; 
29th  Nov.  1831,  Curtis  (D.  and  A.) 

104.  Molesting  or  intimidating  a  servant  is  punishable  under  the  Act  6  Geo.  IV. 
c.  129.     See  Combination. 

Hutchison's  Justice  ;  Tait's  Justice ;  Fraser  On  Personal  RekUians,  vol.  ii.  ;  and 
fiaird  On  Master  and  Servant,     See  Apprentice-— Embezzlement — Factories. 

The  following  is  a  summary  of  the  English  law  on  the  contract  of  service : — 

The  jurisdiction  of  justices  in  England  is  almost  wholly  statutory.  The  following 
outline  of  the  law  on  the  subject  is  selected  from  the  most  recent  authorities : — 

It  is  difficult  to  define  the  cases  to  which  the  jurisdiction  of  the  Justices  extends. 
The  difficulty  arises  from  the  nicety  required  to  distinguish  between  a  contract /or 
specific  work  (enforced  only  by  a  civil  action),  and  a  contract  to  serve.  The  result 
of  the  decisions  appears  to  be,  that  a  Justice  can  in  no  instance  interfere,  unless  there 
be  a  contract  to  serve  the  parti/  exclusively ;  Lancaster  v.  Greaves,  9  B.  and  C.  629 ; 
and  that  if  the  workman,  consistently  with  his  engagement,  may  be  employed  at  the 
same  time  under  another  master,  it  is  a  contract  for  specific  work,  and  not  a  service ; 
Reg.  V.  Johnson,  9  Law  Journal  (N.  S.)  M.  C.  p.  27.  To  constitute  the  relation 
of  master  and  servant,  the  time  of  the  servant  must  be  at  the  exclusive  disposal  of 
the  master ;  but  if  there  be  a  contract  to  serve,  the  mere  fact  of  the  remuneration 
being  regulated  by  the  labour  performed,  would  not  prevent  the  legal  relationship 
of  master  and  servant.  Justices  have  no  jurisdiction  in  the  case  of  domestic  servants ; 
Kitchen  v.  Shaw,  6  Ad.  and  £.  729 :  and  the  party  must  be  engaged  either  as  a 
servant  in  husbandry,  or  in  some  trade  or  business  ejusdem  generis  with  those  enu- 
merated in  the  acts.  But  it  is  not  necessary  that  the  employment  should  be  such  as 
to  require  great  manual  labour.  An  engagement  to  take  charge  of  glebe  with  dairy 
and  poultry,  on  a  fixed  weekly  wage,  with  a  share  of  profits,  forms  a  contract  of 
service  as  a  labourer,  and  not  either  a  partnership  nor  menial  service;  R.  v. 
Wortley,  21  L.  J.  44,  M.  C.  It  is  the  description  of  employment,  and  not  the  oc- 
cupation of  the  master,  which  designates  the  description  of  servant,  and  therefore 
determines  the  jurisdiction  of  the  magistrates.  If  the  misbehsiviour  complained  of 
amounts  to  felony,  the  justices  cannot  convict,  it  not  having  been  intended  to  give 
summary  jurisdiction  over  cases  of  felony  by  virtue  of  the  Act  4  Geo.  IV.  c.  34, 
[Ex  parte  Jacklin,  13  L.  J.  (N.  S.)  M.  C.  139.]  It  has  been  sometimes  doubted, 
whether  a  minor  is  competent  to  enter  into  a  contract  of  service ;  but  the  prevailing 
opinion  is  strongly  in  favour  of  his  power  to  do  so,  and  consequently  of  the  jurisdic- 
tion of  the  magistrates  in  case  of  his  misbehaviour.  But  where  the  minor  bound 
himself  to  work  for  a  certain  period,  but  the  master  did  not  bind  himself  to  fiud 
work,  the  contract  was  held  void  ;  R.  p.  Lord,  12  Q.  B.  157. 

The  contract  of  service  may  be  made  verbally  and  proved  by  witnesses,  if  it  does 
not  extend  beyond  a  year,  but  beyond  that  term  writing  is  necessary  to  satisfy  the 
act ;  29  Car.  II.  c.  3,  s.  4 ;   Bracegirdle,  1  B.  and  Aid.  722.     Where  a  servant  is 
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hired  without  reference  to  time,  a  year  is  presumecl,  with  the  exception  of  domestic 
and  menial  servants.  This  lias  been  found  to  apply  to  clerks,  warehousemen,  news- 
paper reporters,  and  editors ;  Holcroft,  1  G.  and  K.  4.  A  governess  has  been  held 
not  to  be  within  the  rule  of  a  month's  notice ;  Todd  v.  Killage,  22  Law  J.  (N.  S.) 
£xch.  1.  Where  the  service  is  continued  after  the  year,  a  second  year's  contract  is 
implied.  The  presumption  of  hiring  for  a  year  is  not  an  absolute  rule  of  law,  but  is 
a  question  for  a  jury  in  each  particular  case  on  its  own  facts.  The  custom  of  the 
trade  will  form  an  element  of  consideration.  Domestic  or  menial  servants,  though 
hired  by  the  year,  are  subject  to  be  dismissed,  and  are  entitled  to  depart  on  a  month's 
notice,  or  a  month's  pay,  where  the  master  takes  the  privilege ;  Fawcett,  6  B.  and 
Ad.  904.  But  the  general  hiring  of  an  agricultural  laboiurer  for  the  year  is  not  de- 
terminable by  reasonable  notice ;  Lilley  r.  Elwin,  11  Q.  B.  455.  A  servant  engaged 
for  five  years  is  not  precluded  from  suing  for  subsequent  years  by  pursuing  for  one 
year's  wages ;  Clossman,  Q.  B.  455.  That  the  servant  had  previously  served  for  a 
shorter  period  than  a  year,  is  not  of  itself  evidence  that  a  succeeding  engagement  is 
for  a  less  period  than  a  year;  R.  v.  Whatton,  5  T.  R.  447.  Hiring  at  so  much  a 
month  is  niring  for  a  year ;  Fawcett,  supra.  But  hiring  on  weekly  wages  is  held 
to  constitute  an  engagement  by  the  week,  unless  other  circumstances  show  that  a 
more  extended  period  was  intended ;  R.  v.  Bucklechurch,  5  East,  302  ;  Wood,  C.  B. 
160.  But  wages  at  so  much  in  the  week  for  summer,  and  at  a  different  rate  for 
winter,  is  a  hiring  for  a  year ;  Inhabitants  of  Warminster,  6  B.  and  C.  77.  A 
written  contract  for  life  is  not  illegal,  but  is  not  favoured  in  law ;  Chitty  On  Contracts. 
A  conditional  contract  to  serve  as  a  crown-glass  maker  for  seven  years  was  held 
good,  and  not  an  unlawful  restraint  of  trade;  Pilkington  v,  Scott,  15  M.  and  W. 
057  ;  Hartley  r.  Cummings,  5  C.  B.  247.  The  objection  of  restraint  of  trade  depends 
on  the  fact  whether  what  is  required  is  necessary  for  the  protection  of  the  party. 
The  adequacy  of  the  remuneration  is  no  element  in  the  question;  Mallan,  11  M. 
and  W.  053 ;  Green,  13  M.  and  W.  695.  A  fireman  or  stoker  for  a  steamer  is  a 
labourer  or  artificer  within  the  exception  as  to  stamps ;  Wilson,  14  Jurist,  366. 

The  contract  is  dissolved  of  consent,  or  by  death  of  either  party,  but  not  by  bank- 
ruptcy ;  Thomas,  1  Ad.  and  Ell.  685.  The  servant  may  be  dismissed  for  misconduct, 
but  not  where  slight  and  a  first  offence  ;  R.  r.  Devizes,  4  M.  and  Ry.  681.  Em- 
bezzlement is  a  good  ground  of  dismissal;  Brown,  Chitty  G.  P.  81.  Also 
disobedience  to  lawful  orders ;  Spain,  2  Stark,  N.  P.  256.  So  likewise  sleeping 
from  home  frequently  without  master *s  leave ;  Robinson,  3  Esp.  235.  And  absence 
from  duty,  though  involuntary,  as  subjecting  himself  to  imprisonment;  Barton, 

2  M.  and  Selw.  329.  But  not  where  absence  is  warrantable,  as  seasonably 
looking  for  another  service ;  Heigham,  Bur.  S.  0.  690.  And  not  where  the  absence 
is  temporary  for  no  bad  purpose,  and  the  master  has  suffered  no  serious  injury 
thereby;  Armstrong,  7  Ad  and  Ell.  557.  Custom  of  the  trade,  proveable  by 
witnesses,  in  absence  of  bargain,  regulates  holidays;  18  Law  Journal,  Rep.  N. 
S.  M.  C.  41,  also  D.  and  M.  357.  A  servant  betraying  his  master's  secrets  may 
be  discharged ;  Beeston,  2  C.  and  P.  609.  Or  a  clerk  claiming  to  be  a  partner ; 
Amor,  9  A.  and  Ell.  558.  Immorality  is  a  sufficient  cause  for  dismissal ;  Atkin, 
4  C.  and  P.  208.  Such  as  a  female  servant  being  with  child.  Per  Lord  Mansfield — 
<<  Shall  the  master  be  bound  to  keep  her  in  his  house  ?  To  do  so  would  be  contra 
hones  mores ;  and  in  a  family  where  there  are  young  persons,  both  scandalous  and 
dangerous  f  Brampton,  Cald.  11.  But  it  is  not  a  ground  for  dismissal,  that  the 
servant  had  premoxisly  been  the  parent  of  a  child ;  Westmear,  Cald.  129.  A  servant 
marrying  is  no  ground  of  dismissal ;  and  a  female  servant  marrying  must  serve  out 
her  time;  Wood's  Just.  B.  1,  c.  6.  A  yearly  servant  hurt  in  the  service  cannot  be 
dismissed,  neither  ought  his  wages  to  be  abated ;  Sudbrook,  1  Smith's  Rep.  59. 
Mere  sulkiness  is  not  sufficient  of  itself  to  warrant  a  dismissal ;  Callo,  4  C.  and  P. 
518.     A  master  may  justify  a  dismissal  bv  other^and  previous  grounds  ;  Redgway, 

3  Ad.  and  £11.  171.  But  not  so,  if  the  otner  grounds  were  not  known  to  him  at  the 
time  of  dismissal;  Cussons,  11  M.  and  Wels,  161.  This  rule  has  been  recently 
-doubted  ;  Mercer,  5  Q.  B.  447.  A  servant  dismissed  may  be  ejected  the  master^ 
house,  and  from  any  house  which  he  possessed  solely  as  servant.  But  if  the  house 
be  not  the  master's,  the  possession  connot  be  said  to  be  as  a  servant ;  (8  Ad.  and  E. 
379.)    A  servant  may  be  dismissed  for  such  misconduct,  which  might  not  warrant 
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the  dismissal-  of  an  apprentice.  A  pupil  and  assistant  to  a  surgeon  was  held  to 
form  a  case  between  apprenticeship  and  service,  and  that  occasional  intoxication  did 
not  warrant  dismissal,  but  real  injury  occasioned  by  error  in  compoundinp^  drugs  was 
sufficient;  Wise,  1  Car.  and  K.  6G2.  An  agreement  for  seven  years  was  held  not  an 
imlawful  restraint  on  trade;  15  M.  and  W.  657 ;  Spottiswood,  13  Jur.  349. 

Wages  are  due  for  work,  unless  the  contrary  is  made  to  appear — as  where  the 
servant  comes  on  trial.    But  where  the  amoimt  of  wages  is  left  to  the  master,  a 
reasonable  remuneration  must  be  given  ;  Bryant,  6  M.  and  W.  114.    Domestic  ser- 
yants  are  entitled  to  wages  for  the  period  served,  though  dismissed ;  and  if  without 
cause,  they  are  entitled  to  a  month's  wages  in  addition ;  Robinson,  3  Esp.  235 ; 
Goodman,  15  Q.  B.  576.     But  clerks  and  such  like  are  not  entitled  to  any  wages 
when  they  leave  without  cause,  or  are  justifiably  dismissed,  as  an  entire  contract 
cannot  be  apportioned.     Per  Lord  Ellenborough — "  If  the  contract  be  for  a  year, 
the  year  must  be  completed  before  the  servant  is  entitled  to  be  paid ;"  Spain,  2 
Stark,  N.P.  256.     But  if  dismissed  without  justifiable  cause,  the  servant  is  entitled 
to  wages  for  the  full  time  of  hiring  ;  Collins,  2  M.  and  P.  233.     Wages  are  due 
during  sickness,  but  master  is  not  bound  (except  in  cases  of  apprentices)  to  call  in 
medical  aid  ;  but  if  he  does  so,  then  he  is  liable  in  payment,  and  cannot  deduct  the 
amount  from  wages ;  Watling,  1  C.  and  P.  132.     Master  cannot  set  oflf  against 
wages  claim  for  articles  lost  or  broken  by  carelessness,  but  he  must  sue  by  cross 
action  ;  Lc  Loir,  4  Camp.   L')4.     It  is  an  unlawful  order  to  direct  a  servant  to 
remain,  where  her  person  or  health  is  in  danger ;  Turner-  v.  Mason,  15  M.  and 
W.  118. 

A  master  is  liable  for  the  contracts  of  his  servant  within  the  scope  of  his 
employment ;  Rusby,  5  Esp.  76.     A  master  is  not  liable  for  criminal  offences  of  a 
servant,  unless  where  acting  under  his  command,  but  he  is  liable  for  nuisance  done 
by  his  servant ;  Tuberville,  Carth.  425,  S.  C.     The  master  is  liable  for  the  ne^li- 
^ence  of  his  servant  acting  in  the  prosecution  of  his  business,  though  not  under  liis 
mmiediate  direction  or  express  orders.     Lyons,  8  Ad.  and  E.  512;  but  not  for  his 
wilful  and  fnalicious  trespass  ;  Croft,  4  B.  and  Aid.  300.     But  not  where  servant  is 
not  in  the  course  of  master's  employment ;  Mitchell,  17  Jur.  716.     A  sub-contractor 
is  not  in  the  relation  of  a  servant  as  to  render  the  contractor  liable  for  his  negli- 
gence; Rapson,  9  M.  and  W^.  710  ;  Kniglit,  5  Exch.  71.    A  master  is  not  in  general 
liable  in  damage  resulting  from  negligence  of  a  fellow- servant,  unless  he  has  been 
negligent  in  .selecting  a  servant  of  ordinary  skill  and  care  ;  Wigmore,  5  Exch.  354. 
Master  is  not  liable  to  a  person  who  was  in  the  service,  but  without  any  right  to  be 
at  the  place  where  injured ;  Lynch,  1  Q.  B.  20.     A  m'aster  is  not  liable  to  a  servant 
for  injury  sustflined  in  his  service,  not  arising  from  wilful  misbeliaviour  on  the  part  of 
the  master.     A  master  may  motlerately  chastise  an  apprentice,  but  not  a  domestic 
servant,  and  he  cannot  delegate  his  authority  in  this  matter  to  another.    Masters  and 
servants  are  entitled  to  defend  each  other  when  assaulted ;  Lord  Mansfield  in  Tickel, 
Loffte,  215.  Enticing  a  servant  to  leave  his  service  subjects  the  party  in  damages  to  the 
master;  Blake, 6  T.  R.  221,  but  not  for  inducing  a  servant  to  enter  into  an  engagement 
to  commence  after  the  expiration  of  an  existing  contract,  though  the  ser\'ant  had  no 
previous  intention  of  leaving ;  Nichol,  2  Esp.  734.     The  whole  Judges  held  that  an 
action  could  be  maintained  for  seducing  a  servant  from  his  engagement  with  know- 
ledge that  he  was  the  servant  of  another,  and  that  it  was  immaterial  whether  the 
service  had  been  actually  entered  upon  or  not,  so  long  as  the  contract  was  in  force,  but 
the  Court  was  equally  divided  as  to  the  extension  of  the  remedy  beyond  the  case  of 
menial  servants  or  laboiu-ers  of  the  degree  contemplated  by  the  statute  of  labourers, 
25  Ed.  III.  c.  1,  to  the  higher  classes.    The  case  had  reference  to  Johanna  Wagner, 
the  vocalist,  withdrawn  from  one  theatre  to  another.    Justices  Crompton  and  Erie  were 
for  the  action.    Justices  Wightman  and  Coleridge  were  of  opinion  that  the  action 
could  not  be  maintained.    J.  Coleridge  observed — "  The  general  rule  of  our  law  is  to 
confine  its  remedies  by  action  to  the  contracting  parties  and  to  damages  directly  and 
proximately,  consequent  on  the  act  of  him  who  is  sued.   As  between  master  and  ser- 
vant there  is  an  admitted  exception ;  this  exception  dates  from  the  statute  of  labourers, 
and  both  on  principle  and  according  to  authority,  is  limited  by  it ;"  Lumley  v.  Gye, 
2  Ell.  and  Bl.  216  ;  17  Jurist,  827. 
Malice  must  be  proved  where  a  servant  gets  a  bad  character,  although  it  be  false  ; 
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per  Lord  Mansfield,  Hargreave,  B.  N.  P.  8 ;  Rogers,  3  B.  and  P.  587 ;  Taylor,  20 
L.  J.  (N.  S.) ;  Q.  R.  313.  The  general  ride  is  that  what  is  said  by  a  master  m 
to  the  character  of  a  servant  is  privileged  ;  and  if  a  servant  gets  a  situation  in  con- 
sequence of  a  character  given  by  a  former  master,  who  afterwards  discovers  he  was 
not  entitled  to  such,  it  is  his  duty  to  communicate  this  to  the  new  master,  and  this 
communication  is  also  privileged  ;  Gardner,  13  Jur.  826, 18  L.  J.  336.  Forgery  of 
certificates  of  character  is  an  offence  at  common  law,  R.  v.  Toshack,  13  Jur.  1011. 

The  existing  statute  which  chiefly  regulates  the  jurisdiction  of  Justices  as  to 
certain  classes  of  servants,  is  the  4  Geo.  IV.  c.  34  (1823),  extended  to  other  classes 
by  10  Geo.  IV.  c.  62  (1829.)  These  and  previous  statutes  are  considered  by  Mr 
Tait  (foot  note,  p.  5,*^  Justice**)  as  not  extending  to  Scotland.  But  the  4  Geo.  IV. 
c.  34,  has  been  generally  adopted ;  and  in  not  one  of  the  numerous  cases  brought 
before  the  Supreme  Court  has  the  objection  of  its  non-application  to  Scotland  been 
stated.  In  the  case  13th  Feb.  1836,  Cooper,  it  was  held  by  the  Courtof  Session,  that 
the  offence  under  the  statute  was  criminal  See  as  to  the  application  to  Scotland  of 
the  Embezzlement  Act ;  1st  March  1828,  Battersby. 

The  following  section  of  the  Act  20  Geo.  II.  c.  19,  is  here  given,  as  regulating 
questions  of  wages  which  arc  sometimes,  but  seldom,  brought  before  Justices  under 
the  statutes : — 

**  Whereas  the  laws  now  in  being  for  the  better  regulation  of  servants  and 
for  the  payment  of  wages  to  them,  and  to  artificers,  handicraftsmen,  and 
labourers  are  insufficient  and  defective ;  for  remedy  whereof,  Be  it  enacted, 
etc.,  That  from  and  after  the  25th  March  1747,  all  complaints,  differences, 
and  disputes  which  shall  happen  or  arise  between  masters  or  mistresses  and 
servants  in  husbandry,  who  shall  be  hired  for  one  year  or  longer,  or  which 
shall  happen  or  arise  between  masters  and  mistresses  and  artificers,  handi- 
craftsmen, miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  and  other 
labourers  employed  for  any  certain  time,  or  in  any  other  manner,  shall  be 
heard  and  determined  by  one  or  more  Justice  or  Justices  of  the  peace  of  the 
county,  riding,  city,  liberty,  town,  corporate,  or  place,  where  such  master  or 
mistress  shall  inhabit,  although  no  rate  or  assessment  of  wages  has  been 
made  that  year  by  the  Justices  of  the  Peace  of  the  shire,  riding,  or  liberty, 
or  by  the  mayor,  bailiffs,  or  other  head  ofiicer  where  such  complaints  shall 
be  made,  or  where  such  differences  or   disputes  shall  arise;  which   said 
Justice  or  Justices  is  and  are  hereby  empowered  to  examine  upon  oath,  any 
such  servant,  artificer,  etc.  (as  before),  or  other  labourer,  or  any  other  wit- 
ness or  witnesses  touching  any  such  complaint,  difference,  or  dispute,  and 
to  make  such  order  for  payment  of  so  much  wages  to  such  servant,  artificer, 
etc.  (as  before),  or  other  labourer,  as  to  such  Justice  or  Justices  shall  seem 
just  and  reasonable,  provided  that  the  sum  in  question  do  not  exceed  ten 
pounds  with  regard  to  any  servant,  nor  five  pounds  with  regard  to  any 
artificer,  etc.  (as  before),  and  in  case  of  refusal  or  non-payment  of  any  sums 
so  ordered,  by  the  space  of  one  and  twenty  days  next  after  such  determina- 
tion, such  Justice  and  Justices  shall,  and  may  issue  forth  his  and  their  war- 
rant to  levy  the  same  by  distress  and  sale,  of  the  goods  and  chattels  of  such 
master  or  mistress,  or  person  employing  such  artificer,  etc.  (as  before),  or 
other  labourer,  rendering  the  overplus  to  the  owners,  after  payment  of  the 
charges  of  such  distress  and  sale." 

The  above  Act  (20  Geo.  II.  c.  19)  was  extended  to  Tinners,  etc.,  by  27  Geo.  11. 
c.  6,  s.  2,  and  to  servants  in  husbandry,  though  bound  for  less  than  a  year;  31  Geo. 
II.  c.  11,  s.  3.  But,  with  the  exception  of  the  above  quoted  section,  the  Act  ap- 
pears superseded  by  4  Geo.  IV.  c.  34.  The  settlement  of  wages  by  Justices  under 
said  section  appears  still  in  observance,  and  is  in  some  cases  resorted  to  because  of  its 
summary  procedure.  The  Act  6  Geo.  UI.  c.  25,  applies  to  apprentices  and  personi 
working  under  contract,  but  appears  supersedea  by  subsequent  statutes.  See 
English  Case,  No.  2. 

2q 
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The  previous  statutes  20  Geo.  II.  c.  10,  and  6  Geo,  III,  c  25,  though  not  re- 
pealed, are  ahnoet  superseded  by  the  following  act : — 

4  GEO.  IV.  Cap.  34. 

An  Act  to  enlarge  the  Powers  of  Justices  in  determining  Complaints  be- 
tween Masters  and  Servants,  and  between  Masters,  Apprentices,  Artificers, 
and  others.— (17th  June  1823.) 

Whereas  an  Act  was  passed  in  the  20th  year  of  the  reign  of  His  Majesty 
King  George  the  Second,  intituled  ''  An  Act  for  the  better  adjusting,  and 
more  easy  recovery  of  the  wages  of  certain  servants,  and  for  the  better  re- 
gulation of  such  servants,  and  of  certain  apprentices ;"  and  another  Act 
was  passed  in  the  6th  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third  (c.  25),  intituled  "  An  Act  for  better  regulating  apprentices,  and  per- 
sons working  under  contract ;"  and  also  another  Act  was  passed  in  this 
present  session  of  Parliament  (c.  29),  intituled  ^' An  Act  to  increase  the 
power  of  magistrates  in  cases  of  apprenticeships  ;**^  and  it  is  expedient  to  ex- 
tend the  powers  of  the  said  Acts  :  Be  it  therefore  enacted,  etc..  That  it  shall 
and  may  be  lawful,  not  only  for  any  master  or  mistress,  but  also  for  his  or 
her  steward,  manager,  or  agent,  to  make  complaint  upon  oath  against  any 
apprentice,  within  the  meaning  of  the  said  before  recited  Acts,  to  any  justice 
of  the  peace  of  the  county,  or  place  where  such  apprentice  shall  be  employed, 
of  or  for  any  misdemeanour,  misconduct,  or  ill  behaviour  of  any  such  appren- 
tice ;  or  if  such  apprentice  shall  have  absconded,  it  shall  be  lawful  for  any 
Justice  of  the  Peace  of  the  county  or  place  where  such  apprentice  shall  be 
found,  or  where  such  apprentice  shall  have  been  employed,  and  any  such 
Justice  is  hereby  empowered,  upon  complaint  thereof  made  upon  oath  by 
such  master,  mistress,  steward,  manager,  or  agent,  which  oath  the  said 
Justice  is  hereby  empowered  to  administer,  to  issue  his  warrant  for  appre- 
hending every  such  apprentice  ;  and  further,  that  it  shall  be  lawful  for  any 
such  Justice  to  hear  and  determine  the  same  complaint,  and  to  punish  the 
offender  by  abating  the  whole  or  any  part  of  his  or  her  wages,  or  otherwise 
by  commitment  to  the  house  of  correction,  there  to  remain  and  be  held  to 
hard  labour  for  a  reasonable  time,  not  exceeding  three  months. 

II.  Justices  may  order  payment  of  Wages  to  Apprentices, — ^That  all  com- 
plaints, differences,  and  disputes  winch  shall  arise  between  masters  or  mis- 
tresses and  their  apprentices,  within  the  meaning  of  the  said  before  recited 
Acts,  or  any  of  them,  touching  or  concerning  any  wages  which  may  be  due 
to  such  apj>rentices,  shall  and  may  be  heard  and  determined  by  one  or  more 
Justice  or  Justices  of  the  Peace  of  the  county  or  place  where  such  apprentice 
or  apprentices,  shall  be  employed,  which  said  Justice  or  Justices  is  and  are 
hereby  empowered  to  examine  on  oath  any  such  master  or  mistress,  appren- 
tice or  apprentices,  or  any  witness  or  witnesses,  touching  any  such  com- 
plaint, difference,  or  dispute,  and  to  summon  such  master  or  mistress  to 
appear  before  such  Justice  or  Justices  at  a  reasonable  time  to  be  named  in 
such  summons,  and  to  make  such  order  for  payment  of  so  much  wages  to 
such  apprentice  or  apprentices,  as  according  to  the  terms  of  his,  her,  or 
their  indentures  of  apprenticeship  shall  appear  to  such  Justice  or  Justices, 
under  all  the  circumstances  of  the  case,  to  be  justly  due  (provided  that  the 
sum  in  question  do  not  exceed  the  sum  of  ten  pounds),  the  amount  of  such 
wages  to  be  paid  within  such  period  as  the  said  Justice  or  Justices  shall 
think  proper,  and  shall  order  the  same  to  be  paid  ;  and  in  case  of  a  refusal 
or  non-payment  tliereof,  such  Justice  and  Justices  shall  and  may   issae 

*  This  Act  will  be  found  anie^  voce  Apprentice. 
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forth  his  and  their  warrant,  to  levy  tlie  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  master  or  mistress,  rendering  the  overplus  to  the 
owners,  after  payment  of  the  charges  of  such  distress  and  sale. 

m.  Justices  may  issue  Warrants  to  apprehend  Servants, — That  if  any  ser- 
vant in  husbandry  or  any  artificer,  calico  printer,  handicraflsman,  miner, 
collier,  keelman,  pitman,  glassman,  potter,  labourer,  or  other  person,  shall 
contract  with  any  person  or  persons  w^homsoever,  to  serve  him,  her,  or  them 
for  any  time  or  times  whatsoever,  or  in  any  other  manner,  and  shall  not 
enter  into  or  commence  his  or  her  service  according  to  his  or  her  contract 
(such  contract  being  in  writing,  and  signed  by  the  contracting  parties),  or 
having  entered  into  such  service,  shall  absent  himself  or  herself  from  his  or 
her  service  before  the  term  of  his  or  her  contract,  whether  such  contract 
shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfil 
the  same,  or  be  guilty  of  any  other  misconduct  or  misdemeanour  in  the  exe- 
cution thereof,  or  otherwise  respecting  the  same,  then  and  in  every  such  case 
it  shall  and  may  be  lawful  for  any  Justice  of  the  Peace  of  the  county  or  place 
where  such  servant  in  husbandry,  etc.  {as  before)^  shall  have  so  contracted, 
or  be  employed  or  be  found,  and  such  Justice  is  hereby  authorized  and  em- 
powered, upon  complaint  thereof  made  upon  oath  to  him  by  the  person  or 
persons,  or  any  of  them,  with  whom  such  servant  in  husbandry,  etc.  {as  before)^ 
or  other  person  shall  have  so  contracted,  or  by  his,  her,  or  their  steward, 
manager,  or  agent,  which  oath  such  Justice  is  hereby  empowered  to  admi- 
nister, to  issue  his  warrant  for  the  apprehending  every  such  servant  in  hus- 
bandry, etc.  (a«  before)^  or  other  person,  and  to  examine  into  the  nature  of  the 
complaint ;  and  if  it  shall  appear  to  such  Justice  that  any  such  servant  in 
husbandry,  etc.  {as  before),  or  other  person,  shall  not  have  fulfilled  such  con- 
tract, or  hath  been  guilty  of  any  other  misconduct  or  misdemeanoyr  as  afore- 
said, it  shall  and  may  be  lawful  for  such  Justice  to  commit  every  such  person 
to  the  house  of  correction,  there  to  remain  and  be  held  to  hard  labour  for  a 
reasonable  time,  not  exceeding  three  months,  and  to  abate  a  proportionable 
part  of  his  or  her  wages,  for  and  during  such  period  as  he  or  she  shall  be  so 
confined  in  the  house  of  correction,  or  in  lieu  thereof,  to  pujfish  the  offender 
by  abating  the  whole  or  any  part  of  his  or  her  wages,  or  to  discharge  such 
servant  in  husbandry,  etc.  {as  before),  or  other  person  from  his  or  her  contract, 
service,  or  employment,  which  discharge  shall  be  given  under  the  band  and 
seal  of  such  Justice  gratis. 

IV.  How  Servants  shall  recover  Wages. — And  whereas  it  frequently  happens 
that  such  masters,  mistresses,  or  employers,  reside  at  considerable  distances 
from  the  parishes  or  places  where  their  business  is  carried  on,  or  are  occa- 
sionally absent  for  long  periods  of  time,  either  beyond  the  seas,  or  at  consi- 
derable distances  from  such  parishes  or  places,  and  during  such  residence  or 
occasional  absences  entrust  their  business  to  the  management  and  superin- 
tendence of  stewards,  agents,  bailiffs,  foremen,  or  managers,  whereby  such 
servants,  artificers,  handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glass- 
men,  potters,  labourers,  or  other  persons  and  apprentices,  are  or  may  be  sub- 
jected to  great  difficulties  and  hardships,  and  put  to  great  expense  in  recovering 
their  wages ;  be  it  therefore  enacted,  That  in  either  of  the  said  cases,  it  shall 
and  maybe  lawful  to  and  for  any  Justice  or  Justices  of  the  county  or  place 
where  such  servant  in  husbandry,  artificer,  handicraftsman,  miner,  collier, 
keelman,  pitman,  glassman,  potter,  labourer,  or  other  person  or  apprentice 
shall  be  employed,  upon  the  complaint  of  any  such  servant,  etc.  {as  before),  or 
other  person  or  apprentice,  touching  or  concerning  the  non-payment  of  bis 
or  her  wages,  to  summon  such  steward,  agent,  bail^,  foreman,  or  manager,  to 
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be  and  appear  before  him  or  them  at  a  reasonable  time  to  be  named  in  sach 
summons,  and  to  hear  and  determine  the  matter  of  the  complaint  in  such  and 
the  like  manner  as  complaints  of  the  like  nature  against  any  master,  mistress, 
or  employer,  are  directed  to  be  heard  and  determined  in  and  by  this  and  the 
before  recited  acts,  and  also  to  make  an  order  for  the  payment  by  such  steward, 
agent,  bailiff,-  foreman,  or  manager,  to  such  servant,  etc.  (as  be/ore),  or  other  per- 
son or  apprentice,  of  so  much  wages  as  to  such  Justice  or  Justices  shall  appear 
to  be  justly  due ;  provided  that  the  sum  in  question  do  not  exceed  the  sum  of 
ten  pounds ;  and  in  case  of  refusal  or  non-payment  of  any  sum  so  ordered  to 
be  paid  by  such  steward,  agent,  foreman,  bailiff,  or  manager,  for  the  space  of 
twenty-one  days  from  the  date  of  such  order,  such  Justice  or  Justices  as  afore- 
said shall  and  may  issue  forth  his  or  their  warrant  to  levy  the  same  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  such  master,  mistress,  or  employer, 
rendering  the  overplus  to  the  owner  or  owners,  or  to  such  steward,  agent, 
bailiff,  foreman,  or  manager,  for  the  use  of  such  master,  mistress,  or  em- 
ployer, after  payment  of  the  charges  of  such  distress  and  sale.^ 

V.  Justices  may  order  Payment  of  Wages. — And  be  it  further  enacted. 
That  every  Justice  or  Justices  of  the  Peace  before  whom  any  complaint  shall 
be  made,  in  pursuance  of  the  said  before  recited  Act  made  in  the  20th 
year  of  the  reign  of  his  late  Majesty  King  George  the  Second  (c.  19),  or  of 
another  Act  made  in  the  31st  year  of  the  reign  of  his  late  Majesty  (c. 
11),  intituled  ''  An  Act  to  amend  an  Act  made  in  the  third  year  of' the  reign 
of  King  William  and  Queen  Mary,  intituled  *  An  Act  for  the  better  explana* 
tion  and  supplying  the  defects  of  the  former  laws  for  the  settlement  of  the 
poor,'  so  far  as  relates  to  apprentices  gaining  a  settlement  by  indenture ;  and 
also  to  empower  Justices  of  the  Peace  to  determine  differences  between  mas- 
ters and  mistresses  and  their  servants  in  husbandry,  touching  their  wages, 
though  such  servants  are  hired  for  less  time  than  a  year,"  shall  and  may 
order  the  amount  of  the  wages  that  shall  appear  due  to  any  servants  in  hus- 
bandry, artificers,  labourers,  or  other  person  named  in  the  said  Acts,  or  either 
of  them,  to  be  paid  to  the  person  entitled  thereto,  within  such  period  as  the 
said  Justice  or  Justices  shall  think  proper ;  and  in  case  of  refiisal  or  non- 
payment thereof,  shall  and  may  levy  the  same  by  distress  and  sale,  in  man- 
ner directed  by  the  said  fii*st-mentioned  Act;  and  every  order  or  determination 
of  such  Justice  or  Justices  made  under  this  Act  shall  be  final  and  conclusive, 
anything  in  cither  of  the  said  Acts  contained  to  the  contrary  in  anywise 
notwithstanding. 

VI.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  Act  contained 
shall  extend  to  impeach*  or  lessen  the  jurisdiction  of  theJChamberlain  of  the  city 
of  London,  or  of  any  other  court  within  the  said  city,  touching  apprentices. 

The  foregoing  Act  was  extended  hy 
Act  10  Geo.  IV.  c.  52. 
Whereas  an  Act  was  passed  in  the  fourth  year  of  the  reign  of  his 
present  Majesty,  intituled  "  An  act  to  enlarge  the  power  of  Justices  in  de- 
termining complaints  between  masters  and  servants,  and  between  masters, 
apprentices,  artificers,  and  others  :"  And  whereas  it  is  expedient  to  extend 
the  operation  of  the  said  Act ;  be  it  enacted,  etc.  That  all  the  provisions  of 
the  said  Act  shall  be  extended  to  all  persons  engaged,  whether  as  masters, 
servants,  apprentices,  or  otherwise,  in  the  several  manufactures,  trades,  and 
occupations  mentioned  in  an  Act  passed  in  the  17th  year  of  the  reign 

1  Magistrates  have  no  power  to  irnprison  a  master  in  case  of  there  being  no  f ufflcient  distren. 
Wiles  o.  Cooper,  S  Ad.  and  £11. 524. 
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of  his  late  Majesty  King  George  tlie  Third  (cap.  56),  intituled  "  An  Act  for 
amending  and  rendering  more  effectual  the  several  laws  now  in  being  for  the 
more  effectual  preventing  of  frauds  and  abuses  by  persons  employed  in  the 
manufacture  of  bats,  and  iti  the  woollen,  linen,  fustian,  cotton,  iron,  leather, 
fur,  hemp,  fiax,  mohair,  and  silk  manufactures,  and  also  for  making  provi- 
sions to  prevent  frauds  by  journeymen  dyers,"  ^  in  the  same  manner  as  if 
such  persons  had  been  specially  mentioned  therein. 

Decided  Cases  in  Scotland  under  the  Act  4  Oeo,  IV,  c.  34. 

1.  It  was  held  that  a  weaver  who  had  engaged  to  work  a  woollen  shawl  web  in 
the  factory  of  his  employers,  at  so  much  per  yard,  was  improperly  convicted  under 
this  act,  as  there  was  no  time  contract.  Per  Lord  Cockburn — '^  Suppose  that  I  em- 
ploy a  painter  to  execute  my  portrait,  and  he  tortures  me  by  delaying  to  finish  it,  could 
he  be  punished  as  infringing  the  statute  ?"  17th  Feb.  1844,  M* Vey,  2  Broun,  102. 

Note. — The  complaint  ought  to  have  been  under  the  7th  Qeo,  III.    See  Em- 
hezzUment, 

2.  A  weaver  eng^^^  for  fifteen  months,  was  found  improperly  convicted  under  the 
17th  Geo.  III.,  which  is  applicable  to  the  working  of  materials,  and  not  to  a  time 
service,  which  is  ruled  by  the  4th  Geo.  IV. ;  13th  March  1837,  Kennedy,  1  Swin. 
474.     See  Embezzlement,     See  English  Cases,  Nos.  5,  6,  7,  8,  and  9. 

3.  The  domestic  servant  of  a  farmer  was  found  not  subject  to  prosecution  imder 
this  statute ;  25th  Jan.  1845,  Normant,  2  Broun,  375. 

4.  It  was  held  not  necessary  that  the  Justice  who  takes  the  oath  and  issues  the 
warrant  should  examine  into  the  complaint ;  that  a  Justice  of  a  county  where  the 
servant  is  at  the  time,  may  entertain  the  complaint,  though  the  contract  and  service 
were  in  another  county ;  and  that  a  kitchen  woman  and  byre  woman  came  within 
the  Act,  as  servants  in  husbandry.  Per  Lord  Mackenzie — <*  It  is  not  necessary  to 
be  earclusively  an  agricultural  servant.  A  ploughman  may  be  occasionally  employed 
as  a  coachman,  but  does  not  thereby  cease  to  be  an  agricultural  servant  ;**  9th  March 
1846,  Clark,  Arkley,  33.     See  No.  3,  and  English  Cases,  Nos.  3  and  4. 

Note. — It  must  be  the  same  Justice  who  takes  the  evidence  that  gives  judgment ; 
1st  June  1842,  Russel,  Ibid,  211 ;  15th  June  1844,  Wilson,  2  Broun,  231. 

5.  A  conviction  against  a  sea  apprentice  was  sustained,  and  an  objection  of  vague- 
ness was  disregarded,  and  where  the  apprentice  absconded,  and  was  again  found 
after  two  months,  it  was  found  competent  to  repeat  the  conviction  without  a  new 
complaint ;  20th  May  1839,  Duthie,  2  Swin.  386.     See  No.  6. 

6.  A  conviction  against  a  sea  apprentice  under  this  Act  was  set  aside,  because  it 
ought  to  have  been  under  5  and  6  Will.  lY.  c.  19,  (the  then  existing  Merchant  Sea- 
men's Act ;)  12th  March  1842,  Strachan,  1  Broun,  63  (opposed  to  No.  5.) 

7.  A  workman  deserting  in  England,  may  be  apprehended  in  Scotland,  and  carried 
back  to  England  under  a  warrant  of  an  English  Justice,  indorsed  by  a  Justice  in 
Scotland.     But  doubted  if  he  could  be  conveyed  by  sea ;  21st  Nov.  1836,  Watson, 

1  Swin.  339.    See  No.  8. 

8.  It  was  found  not  competent,  under  this  Act,  to  bring  parties  by  sea  from  Eng- 
land, but  expenses  were  refused ;  28th  Nov.  1836,  Mathews,  1  Swm.  393.  See  to 
same  effect,  2lst  Nov.  1836,  Watson,  1  Swinton,  339;  19th  Nov.  1838,  Crawfiird, 

2  Swinton,  200;  9th  March  1846,  Beattie,  Arkley,  14.  But  it  was  found  no  ob- 
jection, whether,  when  apprehended  in  Ireland  and  transmitted  to  Stranraer,  he  waa 
taken  before  a  Justice  there,  who  granted  concurrence  to  carry  him  before  the 
Justice  in  Lanarkshire,  where  the  original  warrant  had  been  granted,  that  he  had 
been  transmitted  to  Glasgow  by  sea  and  not  by  land  ;  16th  «fune  1854,  M*Kay,  1 
Irvine,  497.    See  No.  7. 

9.  It  was  held  that  the  concurrence  of  the  public  prosecutor  was  unnecessary  in 
prosecutions  under  this  statute.  The  charge  was  that  the  servant,  a  collia*,  refused 
to  put  out  more  than  eight  loads,  whilst  thirteen  was  a  fair  and  moderate  day's  work 
or  drag.     On  a  proof,  the  Justices  convicted,  and  the  Court  held  the  objection  stated 

1  This  statute  will  be  found,  ante  voce  ** Embeztlement,*    It  wm  found  to  apply  to  Scotland » 
Ist  March  1828,  Batterahy  (Court  of  Session). 
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to  the  conviction  was  one  on  the  merits  which  they  could  not  inquire  into  ;  1st  June 
1844,  Blackwood,  2  Broun,  206.     See  Nos.  28  and  29. 

10.  Where  the  complaint  was  in  name  of  "  The  Coltness  Iron  Company"  and 
Messrs  Houldsworth,  individual  partners  thereof,  but  the  oath  was  by  the  manager, 
the  conviction  was  set  aside  (Lords  Justice-Clerk  and  Meadowbank  dissenting.)  Per 
Lord  Mackenzie — "  The  party  in  whose  name  the  complaint  is  presented  must  sup- 
port it  bv  his  own  oath ;"  10th  Dec.  1842,  M*Neill,  1  Broun,  464. 
'  11.  Tne  following  amongst  other  minor  objections  were  repelled  ;  Isty  that  the 
complaint  was  by  a  descriptive  company,  but  their  manager  was  also  a  party ;  2d, 
that  the  servant  was  on  day's  wages,  and  it  was  maintained  that  he  was  thus  not 
within  the  Act ;  Sd,  that  the  proceedings  were  not  conducted  by  the  same  Justice 
throughout.  But,  "  in  respect  a  question  relative  to  the  mode  of  paying  the  sus- 
pender's wages  was  objected  to  in  tne  inferior  court,  and  not  allowed  to  be  put,"  the 
Court  passed  the  bill  of  suspension  with  modified  costs  ;  6th  Dec.  1841,  Leadbitter, 
2  Swin.  620. 

Note.  —This  decision  shows  the  hazard  of  refusing  to  receive  evidence  which  has 
any  appearance  of  relevancy, 

12.  The  complaint  need  not  be  subscribed  on  every  page ;  6th  Dec.  1841,  Morri- 
son, 2  Swin.  584  ;  and  a  complaint  subscribed  by  the  complainer's  procurator  was 
held  sufficient;  5th  Dec.  1853,  Robertson,  26  Jurist,  147. 

13.  It  was  unanimously  held,  1st,  that  a  workman  in  a  glass  manufactory  was  sub- 
ject to  be  prosecuted  under  the  Act,  although  the  parties  were  at  issue,  and  proof 
allowed  as  to  the  practice  of  the  trade  in  affording  workmen  competent  assistance  ; 
2di  that  it  is  not  necessary  that  the  final  judgment  be  given  by  the  Justice  who 
issued  the  original  warrant ;  Zd,  that  written  proof  and  pleadings  are  competent ; 
and  lastly,  the  Court  were  equally  divided  on  the  question,  whether  the  servant  should 
be  present  at  giving  judgment.  Lords  Gillies,  Moncreiff,  and  Medwyn,  held  such 
presence  not  necessary.  Lords  Justice-Clerk,  Meadowbank,  and  Mackenzie,  held 
it  to  be  necessary.  But  according  to  the  constitution  of  the  Court,  this  vote  of 
the  presiding  judge  did  not  in  that  case  count,  and  the  suspension  was  therefore  re- 
fused, the  last  being  held  an  open  point;  21st  Nov.  1836,  White,  1  Swin.  344. 

Note. — No  Justice  ought  to  give  an  opportunity  of  again  trying  the  point,  but 
ougJU  to  require  the  attendance  of  the  servant ;  and  on  his  faUtire  grant 
warrant  to  bring  him  into  court  to  hear  sentence  pronounced,  (See  casefMy 
noted,  ante  Criminal  Prosecution.) 

14.  Where  an  apprentice  was  charged  with  refusing  to  work,  held  \st,  that  the 
statute  was  applicable  to  an  apprentice  under  indenture ;  2d,  that  it  was  not  an  ob- 
jection that  the  complaint  was  without  a  date,  the  oath  and  warrant  being  dated  ; 
3<f,  that  there  existed  no  review  on  the  merits ;  4M,  that  the  place  of  the  coniplainer's 
works  being  mentioned  as  part  of  their  designation,  was  sufficient  specification  of  the 
locus  delicti  ;  but  !jth,  that  the  statute  did  not  authorize  a  warrant  to  *'  convene"  but 
to  "  apprehend,''  and  the  former  word  being  used,  the  proceedings  were  null,  as  the 
party  had  not  been  legallv  brought  into  Court.  Per  Lord  Justice-Clerk — "  I  am 
quite  clear  that,  even  if  tne  servant  had  gone  voluntarily  before  the  Justices,  the 
legality  of  the  after  proceedings  against  him  would  have  involved  a  question  requir- 
ing some  consideration  ;"  19th  Nov.  1838,  Crawford,  2  Swin.  200.     See  No.  9. 

15.  A  complaint  against  certain  apprentices,  calico  printers,  was  laid  on  the  third 
instead  of  the  Jirst  section  of  the  statute.  The  Court  of  Justiciary,  "  in  respect  the 
original  petition  and  complaint  is  founded  on  a  section  of  the  statute  which  does  not 
apply  to  apprentices,"  set  aside  the  conviction ;  23d  Nov.  1833,  Hunter  and  Gilmour 
(not  reported.)  The  masters  were  prosecuted  for  damages  and  compounded,  and 
they  then  prosecuted  the  law  agents  who  had  the  management  of  the  statutory  pro- 
secution, who  were  found  liable  in  relief.  Per  Lord  Jeffrey — **  If  the  agent  really 
was  at  a  loss  which  of  the  two  sections  to  proceed  on,  it  was  open  to  him  to  proceed 
on  both ;"  9th  June  1836,  Frame  and  Son  ;  affirmed  on  appeal,  18th  June  1839. 
The  Lord  Chancellor  observed — ''  Had  the  construction  been  thought  doubtful,  all 
danger  of  miscarriage  might  have  been  avoided  by  founding  on  the  statute  generaUy, 
without  specifying  the  particular  section." 

16.  An  objection  to  a  conviction  Mas  repelled  where  the  complaint  referred  to  the 
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Act  as  passed  in  the  reign  of  Geo.  II.  (instead  of  Geo.  IV.)  c.  34, 17th  June  1823, 
but  gave  the  title  correctly,  the  Court  holding  that  **  the  identification  of  the  statute 
founded  on  was  rendered  complete  by  the  date  and  title  which  were  correctly  given." 
But  where  the  conviction  proceeded  on  admission  of  no  warning  being  given,  with- 
out any  proof  of  warning  being  necessary,  or  inquiry  into  the  nature  of  the  complaint 
as  directed  by  the  statute,  it  was  quashed.  Per  lK>rd  Justice- Clerk — **  The  Justice 
was  entitled  to  ask  whether  the  accused  admitted  or  denied  the  charge,  but  not  to 
interrogate  them  further  ;"  8th  July  1843,  Black,  1  Swin.  664.     See  No.  30. 

17.  A  conviction  against  a  collier  was  objected  to,  let,  because  there  was  no  suffi- 
cient specification  of  contract  Set  forth  in  the  complaint,  as  it  was  not  stated  that 
the  contract  was  for  a  fixed  term,  and,  2d,  whilst  the  offence  was  charged  desertion  and 
absence,  the  conviction  was  *<  of  the  offence  charged,"  but  did  not  specify  which,  and 
3d,  the  Justices  had  not  sufficiently  inquired  into  the  nature  of  the  complaint.  The 
Com^  refused  a  bill  of  suspension  with  expenses ;  9th  March  1846,  Mason, 
Arkley,  39. 

18.  A  conviction  against  a  Smith  was  objected  to,  1^  that  the  Chrbtian  name 
of  the  complainer  had  been  originally  written  in  the  complaint  and  oath  JameSf  and 
altered  to  John  after  both  were  si^ed,  and  other  deletions  and  erasures  made,  and 
that  the  conviction  contained  an  aUowance  of  an  aliment  of  fourpenceper  day  during 
imprisonment.  The  Court  repelled  the  iwo  first  reasons  of  suspension,  observing, 
"  that  complaints  under  this  and  similar  statutes  have  repeatedly  been  decided  not 
to  be  regular  legal  instruments.'*  After  inquiry,  and  finding  that  the  aliment 
allocated  was  the  usual  allowance  of  the  prison,  the  suspension  was  refused  with 
expenses ;  20th  May  1839,  Gerrond,  2  Swin.  390. 

Note. — In  general  practice,  parties  convicted  under  this  statute  are  held  as 
criminal  prisoners,  and  alimented  from  the  prison  fands.    See  Cktse,  No.  19. 

19.  A  conviction  was  set  aside  because  proof  had  not  been  reduced  to  writing, 
and  the  servant  held  not  barred  from  pleading  the  omission  because  of  his  consent 
thereto,  but  refused  expenses  on  that  ground  ;  and  the  Court  expressed  a  unanimous 
opinion  that  it  was  still  competent  to  proceed  against  the  servant  according  to  law. 
Per  Lord  Justice-Clerk — ^  We  are  here  considering  a  decidedly  criminal  case,  infer- 
ring a  punishment  of  three  months'  imprisonment  with  hard  labour,  and  a  case  only 
and  wholly  reviewable  in  the  criminal  courts.  In  criminal  cases,  unless  there  be  an 
express  dispensation,  the  evidence  on  which  a  sentence  may  pass  must  be  in  writing, 
properly  authenticated,  and  preserved  with  due  care.  No  consent,  however  formu, 
can  dispense  with  what  the  party  had  no  right  to  dispense  with — ^that  which  was  estab- 
lished for  the  public  good ;"  24th  and  25th  Nov.  1845,  Penman,  2  Broun,  586. 

20.  Where  the  master  had  been  examined,  though  without  olyection,  as  a  witness 
in  support  of  his  own  complaint,  the  conviction  was  set  aside.  Per  Justice-Clerk— 
<'  The  very  rule  that  we  cannot  look  into  the  proof,  makes  the  examination  of  the 
complainer  the  more  mischievous;"  9th  March  1846,  French,  Arkley, 41.  There 
was  also  an  objection  that  the  agent  for  the  complainer  acted  as  clerk  to  the  Justices, 
but  it  was  not  gone  into. 

Note. — The  evidence  act  admitting  parties  as  witnesses  in  civil  causes  wiU  ngt 
apply,  as  the  offence  has  been  hdd  criminal^  and  stmmary  convictions  for 
criminal  offences  are  expressly  excepted  from  the  operation  of  the  act, 

21.  A  conviction  was  sustained  where  a  writing  was  admitted,  without  proof  or 
objection,  as  evidence  of  the  contract.  Per  Lord  Mackenzie — **  The  party  took 
other  objections,  but  did  not  take  this  one.  The  circumstances  warranted  tne  Justices 
in  believing  that  there  was  a  written  contract ;"  13th  July  1846,  Wilson,  Arkley,  83* 

22.  A  conviction  was  quashed  where  the  record  stated  two  witnesses  as  having- 
been  sworn,  but  omitted  any  such  statement  with  reference  to  the  remaining  one. 
Per  Lord  Justice-Clerk — "  1  do  not  say  whether  it  would  be  necessary  to  enter  on 
the  record  that  each  witness  was  sworn,  if  there  was  a  general  entry  at  the  com- 
mencement, that  the  following  witnesses  were  sworn  and  examined ;"  24th  June 
1847,  Gold,  Arkley,  318.     See  cases  ante  Criminal  Prosecution, 

23.  A  conviction  was  quashed  because  the  Justices  had  tried  and  sentenced  the 
complainer  in  a  com^  from  which  the  public  were  excluded.  <*  The  court  held  that 
by  the  common  law  of  Scotland  police  courts  were  public,  and  no  sentence  pro- 
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nounced  at  a  time  wnen  the  public  were  excluded,  could  be  allowed  to  stand,  there 
being  no  proof  of  the  necessity  for  protecting  the  court ;"  11th  June  1860,  Finnie, 
Shaw's  Just.  Rep.  368. 

24.  A  conviction  was  quashed  where  the  defender's  name  was  not  set  forth  there- 
in, but  merely  described  as  "  the  defender."  Per  Lord  Moncreiflf— "  Who  ever  saw 
a  sentence  of  any  court  which  did  not  state  the  name  of  the  party  ?"  20th  Dec.  1837, 
Dunn,  1  Swin.  620. 

26.  Where  the  complaint  charged  refusal  to  work,  but  the  conviction  was  for 
absence,  it  was  quashed.  Per  Lord  Cockbum  —  "Absenting  one's  self  from 
work,  and  refusal  to  work,  are  not  the  same  offence,  just  as  desertion  by  a  soldier  is 
not  disobedience  of  orders,  though  it  may  imply  it."  The  Court  were  divided  as  to 
the  legality  of  awarding,  in  addition  to  imprisonment,  an  abatement ''  of  wages  due, 
and  to  fall  due  during  the  term  of  imprisonment."  The  majority  held  that  it  was 
meant  only  to  abate  the  wages  during  the  period  of  imprisonment ;  and  they  all  held 
that  it  would  have  been  illegal  to  forfeit  the  whole  wages  and  award  imprisonment 
besides  ;  1st  Dec.  1846,  Mullen,  2  Broun,  664.     See  No.  27. 

26.  A  conviction  was  suspended  where  the  servant  was  charged  specially  with 
leaving  his  work  unfinished,  and  of  seducing  other  servants  to  leave  theur  work  ;  and 
he  was  convicted  genercUfy  of  a  breach  of  the  section  of  the  Act ;  22d  Jan.  1842, 
M*Nab,  1  Broun,  41.     See  No.  15. 

27.  The  quarter-sessions  reviewed  the  decision  of  the  special  sessions,  who  had 
dismissed  the  complaint,  and,  because  of  absence  from  service,  they  discharged  the 
servant  and  abated  his  wages.  The  Court  unanimously  held  that  the  Justices  had 
exceeded  their  powers  in  awarding  both  punishments.  Per  Lord  Justice-Clerk — 
'*  The  principle  is  to  prevent  desertion  in  search  of  better  wages,  but  the  penalty 
imposed  is  either  dismissal  from  service,  or  forfeiture  of  wages  already  earned.  These 
arc  in  the  alternative,  whereas  you  have  proceeded  to  impose  both.  That  is  clearly 
beyond  the  statute ;"  20th  Dec.  1848,  Metnven,  1  Shaw's  Just.  Rep.  146.    See  No.  25. 

Note. — In  this  case  no  objection  was  taken  to  the  appeal  to  the  quarter-sessions 
and  their  convicting.  The  point  appears  to  admit  of  doubt.  See  the  prin- 
ciple adopted  in  Mitchell  v.  Morrison^  25th  June  1838  {House  of  Lords)^ 
driminat Prosecution — {Cases.)  English  Case,  No.  18  ;  24^  Nov.  1864,  R. 
V.  Recorder  of  Bristol  (  Weeklg  Reporter.) 

28.  It  was  held  that  review  on  the  merits  of  a  conviction  under  the  Act  was  ex- 
cluded, and  that  it  was  sufficient  to  make  a  general  reference  in  the  complaint  to 
the  regulation  of  the  complainer's  works,  and  which  were  produced  with  the  com- 
plaint ;  20th  May  1830,  Milloy,  2  Swin.  381.     See  No.  9. 

29.  Where  the  agreement  required  fourteen  days*  notice  on  either  side  before 
dissolving  the  contract,  and  where  the  master  had  changed  the  mode  of  ascertaining 
the  quantity  of  coals  put  out,  which  materially  affected  the  amount  of  wages,  it  was 
held  not  to  constitute  such  a  change  of  the  contract  as  to  deprive  the  master  of  the 
necessary  remedy  of  the  statute.  Per  Lord  Handyside — •*  If  there  is  a  radical 
change  in  the  contract,  I  am  not  prepared  to  say  that  the  master  is  entitled  to  this 
summary  remedy ;  but  if  the  contract  is  truly  the  same,  with  some  difference  merely 
as  to  the  mode  of  ascertaining  the  amoimt  due,  it  does  not  appear  to  me  that  a 
workman  is  justified  in  seeking  to  obtain  redress  by  the  strong  step  of  desertion ;" 
5th  Dec.  1853,  Robertson,  1  Irvine,  324.     See  No.  9. 

30.  Where  a  declaration  was  taken  of  the  party,  which  the  Justice  held  as  an  ad- 
mission  of  guilt,  the  conviction  was  set  aside.  Per  Lord  Justice-Clerk — **  The 
Justice  ought  to  have  asked  the  accused  whether  he  pleaded  guilty  or  not  guilty. 
Who  was  to  decide  whether  this  man  pleaded  guilty  or  not  guilty  except  himseli^  and 
ean  any  one  doubt  that  if  the  Justice  had  put  the  question  distinctly  he  could  have 
pleaded  not  guilty?"  Per  Lord  Ivory — "Evidence  is  competent  after  the  plea  of 
guilty  or  not  guilty  has  been  put  either  in  express  words  or  virtually.  K  the  ac- 
cused pleads  guilty,  then  no  more  proof  is  required ;  if  he  pleads  not  guilty,  the 
Justice  ought  then  to  order  a  proof."  *'  A  party  may  be  perfectly  competent  to 
plead  guilty  or  not  guilty ;  but  to  interrogate  him  is  to  put  him  to  disadvantage, 
which  may  in  many  cases  amount  to  oppression,  and,  hke  this  plea,  may  be  ex- 
tended to  matters  for  which  it  was  never  intended ; "  5th  Dec.  1853,  Logan,  1  Inrine, 
329.     See  19th  Nov.  1863,  Clark ;  Ibid,  309.     See  Case,  No.  16. 
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31.  Held  Isty  no  objection  that  the  servant  had  entered  into  the  service  not  on  a 
verbal  but  a  written  agreement  signed  onli/  by  himself ;  2(i,  that  minority  was  no 
objection,  the  man  being  seventeen  years  of  age  and  earning  high  wages;  3<i» 
where  the  diet  was  adjourned  to  permit  the  servant  to  return  to  his  master  as 
promised  by  him,  it  was  no  objection  that  he  was  again  apprehended  and  convicted 
under  the  original  complaint.  Per  Lord  Justice-Clerk — ^*'  If  the  application  is  to 
enforce  a  contract  not  yet  entered  upon,  then  such  contract  must  be  in  writing,  and 
signed  by  both  parties."  **  Courts  of  law  will  unquestionably  set  aside  a  contract 
by  a  minor  where  it  is  clear  that  advantage  has  been  taken  of  him.  But  here  it 
cannot  be  said  that  such  protection  is  necessary."  "  The  proceeding  of  the  magis- 
trate in  adjourning  the  diet  appears  to  me  to  have  been  most  lenient  towards  this 
lad,  and  the  most  anxious  pains  seems  to  have  been  taken  to  ensure  his  receiving 
justice;"  16th  June  1853,  Argo;  1  Irvine,  250.     See  No.  33. 

32.  A  conviction  of  a  charge  against  a  collier  for  **  absenting  himself,  at  least  ne- 
glecting to  fulfil  his  contract,**  was  sustained  by  a  majority  of  the  Court  as  not 
alternative.  Per  Lord  Mackenzie — "It  seems  a  good  conviction  of  failure  to 
work,  on  the  part  of  the  servant,  either  by  his  not  coming  to  his  work,  or  by  his 
not  working  when  he  did  come  ; "  24th  Nov.  1845,  Penman ;  2  Broun,  686.  See 
English  Case,  No.  22. 

33.  A  conviction  was  quashed  where  it  appeared  by  the  evidence  laid  before  the 
Justices,  that  the  servant  was  not  working  imder  the  verbal  engagement  set  forth 
in  the  complaint,  but  under  a  subsequent  written  agreenient.  Per  Lord  Justice- 
General  (Boyle)--"  In  a  criminal  prosecution  everything  must  be  done  with  the 
greatest  regularity  and  care.  We  may  certainly  look  at  the  evidence  to  see  how 
the  Justices  have  proceeded  ;  and  here  we  have  distinct  evidence  that  the  servant 
had  entered  into  a  written  engagement,  imder  which  he  was  serving  at  the  time  of 
the  complaint,  and  that  he  was  not  serving  imder  the  verbal  agreement  libelled  on  ;" 
ICth  Jan.  1847,  Blyth,  Arkley,  225.    See  No.  31,  &nd  English  Cases,  Nos.  17  and  23. 

34.  It  is  incompetent  under  the  statute  to  conclude  for  damages  which  must  be 
sued  by  civil  action  ;  24th  May  1834,  Abbot  (Jurist). 

Note. — It  appears  equally  incompetent  to  conclude  for  or  award  costs,  bu^ 
costs  may  be  awarded  thfi  accused  if  complaint  be  dismissed  under  the  general 
rule  at  common  law, 

35.  It  was  unanimously  held  that  the  Court  of  Session  had  no  power  to  review 
the  proceedings  of  Justices  imder  this  Act.  Per  Lord  Meadowbank — **  I  am  dearly 
of  opinion  that  the  statute  creates  what  is  to  be  held  and  deemed  to  be  a  criminal 
offence  ;  and,  therefore,  all  proceedings  must  be  cognisable  in  the  Court  of  Jtuti- 
ciary ;''  13th  Feb.  1836,  Cooper  (Jurist.) 

Decided  Cases  in  England  under  tlic  Act  4  Geo,  IV.  c.  34. 

1.  The  Court  held  that  a  contract  to  serve  must  be  shown  to  exist  as  well  under 
20  Geo.  II.  c.  19,  and  31  Geo.  II.  c.  11,  as  under  4  Geo.  IV.  c.  34,  and  that  this 
should  appear  in  the  information  and  other  proceedings ;  Wiles  v.  Cooper,  5  M. 
and  M.  276. 

2.  A  person  named  Sopp,  a  labourer,  had  been  employed  by  Lowther  to  dig  and 
stcan  a  well,  for  which  he  was  to  receive  two  shillings  a  foot.  The  magistrates 
having  granted  a  warrant  of  distress  for  wages  in  respect  of  this  work  against  Low- 
ther, under  which  his  goods  were  seized,  an  action  of  trespass  was  brought  against 
them,  it  being  contended  that  they  had  no  jurisdiction.  The  Court  held  the  order 
for  wages  to  be  good  ;  and  in  reply  to  the  argument  that  Sopp  did  not  come  within 
the  20  Geo.  II.  because  he  was  not  a  servant  in  husbandry,  nor  a  servant  or  la- 
bourer in  any  of  the  trades,  callings,  or  employments  enumerated  in  the  Act,  and 
that  the  Act  did  not  extend  to  labourers  generally,  Lord  Ellenborough  observed — 
"  that  unless  the  words  *■  other  labourers  employed  for  any  certain  time  or  in  any 
other  manner,'  meant  to  comprehend  a  different  description  of  persons  from  those 
before  particularly  mentioned,  it  was  difficult  to  account  for  their  insertion  at  all — 
but  applying  them  to  other  labourers  in  any  other  trade  or  business,  the  sense 
would  be  perfect,  and  each  word  would  have  its  meaning  ; "  Lowther  «.  Earl  Rad- 
nor, 8  East,  113. 

3.  A.  was  engaged  as  a  house  servant,  and  having  absented  herself  from  her  ser- 
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vice,  was  committed  to  the  bouse  of  correctioD,  under  6  Geo.  III.  c.  26.  An  action 
for  false  imprisonment  having  been  brought  against  the  committing  magistrate,  the 
Court  held  that  a  domestic  servant  was  not  within  the  statutes  relating  to  servants, 
and  that  the  words  **  other  persons/'  are  not  all  persons  whatever  who  enter  into 
engagements  to  serve  for  stated  periods,  but  persons  of  the  same  description  as  those 
before  enumerated ;  and  that  the  generality  of  the  words  must  have  been  so  re- 
strained, had  not  domestic  servants  been  expressly  excepted  from  5  Eliz.  in  con- 
formity with  the  ordinary  rule  for  construing  acts  of  Parliament  as  laid  down  by 
Lord  Tenterden  in  Sandman  v.  Breach,  7  B.  and  C.  100,  that  <'  where  general  words 
follow  particular  ones,  the  rule  is  to  construe  them  as  applicable  to  persons  ejusdem 
generis  / "  Kitchen  v.  Shaw,  6  A.  and  E.  729,  and  1  J.  P.  185. 

4.  A  woman  servant  was  bound  for  a  year  as  a  dairymaid  and  also  as  a  general 
domestic  servant.  It  was  proved  that  she  discharged  the  ordinary  duties  of  a 
domestic  servant  and  attended  on  labourers,  but  was  also  engaged  to  make  cheese 
and  butter,  and  to  harvest  com  and  hay  if  required.  Held  that  there  was  evidence 
to  conclude  that  she  was  a  servant  in  husbandry,  and  that  the  domestic  duties  were 
only  auxiliary  to  her  service  in  husbandry.  Per  Chief-Justice  Campbell — ''  If  this 
servant  had  been  engaged  in  reaping  com,  it  seems  to  me  that  the  domestic  duties 
mentioned  would  be  auxiliary  to  her  services  in  husbandry;"  11th  May  1854,  ex 
parte,  Hughes ;  Q.  B.  (Weekly  Reporter.)    See  Scotch  Cases,  Nos.  3  and  4. 

6.  A.  contracted  with  B.  to  build  a  wall  for  a  cert^  price  within  a  stated  time, 
according  to  a  written  specification,  and,  having  [performed  part  of  the  work,  refused 
to  complete  it.  The  Court  held  that  the  relationship  of  master  and  servant  was 
not  established,  and  that  the  magistrates  had  no  jurisdiction  under  4  Geo.  lY .  c.  34  ; 
Lancaster  v.  Greaves,  9  B.  and  C.  628. 

6.  A.  contracted  with  B.  to  weave  for  him  pieces  of  silk  at  stated  prices.  The 
Court  held  that  A.  was  not  a  servant  under  4  Geo.  IV.,  and  Justice  Bayley,  in  deliver- 
ing judgment  said — **  To  be  within  the  Act,  the  party  must  not  only  be  included  in 
the  enumeration  of  persons  to  be  afiected  by  it,  but  must  also  have  contracted  to 
serve.  Now  there  is  a  very  plain  distinction  between  becoming  the  servant  of  an 
individual,  and  contracting  to  do  certain  specific  work.  The  same  person  may 
contract  to  do  work  for  many  others,  and  cannot  with  propriety  be  said  to  serve 
each  of  them ;"  Hardy  v.  Ryle,  9  B.  and  C.  603. 

7.  A  contract  to  serve  as  a  collier  for  one  month,  and  so  on  from  month  to  month 
determinable  on  a  month's  notice  on  either  side  at  certain  wages  for  each  too  for 
cutting  coal,  held  a  contract  of  personal  service  under  the  Act  4  Geo.  IV.  c.  34, 
and  where  the  commitment  shows  there  was  a  conviction  it  is  not  necessary  to  have 
a  separate  written  conviction  ;  1st  May  1854,  Reg.  v.  Bailey;  (Q.  B.)  Weekly 
Reporter. 

8.  An  agreement  to  serve,  and  by  the  master  to  pay,  such  wages  as  the  articles 
made  by  the  servant  should  amount  to  at  the  master's  usual  workman^s  prices,  was 
held  to  contain,  by  implication,  an  obligation  on  the  master  to  find  employment, 
and  was  a  valid  contract  upon  which  the  Justices  were  bound  to  adjudicate  under 
the  Act  4  Geo.  IV.  c.  34 ;  25th  May  1853,  Reg.  v.  Justices  of  Birmingham ; 
(Q.  B.)  21  L.  J.  127  (Weekly  Reporter.) 

9.  A.  being  a  journeyman  calico  printer,  contracted  with  B.  to  print  pieces  of 
woollen  cotton  goods,  and  having  left  his  work  unfinished,  was  committed  to  the 
house  of  correction,  under  4  Geo.  IV.  A.  was  employed  on  the  premises  oi  his  employer, 
who  supplied  his  men  with  blocks  and  materials  necessary  for  performing  the  work, 
but  paid  according  to  the  quantity  of  the  work  done,  and  not  by  the  day  or  week. 
A.  having  been  brought  be&re  Justice  Williams,  under  a  writ  of  habeas  corpus,  his 
lordship  discharged  him  on  the  ground  that  the  relationship  of  master  and  servant 
did  not  exist,  and  that  the  contract  was  nothing  more  or  less  than  a  contract  to  per- 
form  a  particular  work,  wholly  distinct  from  entering  into  a  service  in  the  familiar 
sense  of  that  term,  and  that  tne  contract  might  have  been  performed,  and  yet  the 
defendant  might,  notwithstanding,  have  entered  into  divers  other  contracts,  and 
been  working  for  divers  other  persons  at  the  same  time  ;  Reg.  v,  Johnson,  9  Law 
Joumal  (N.  BX  M.  C.  27,  and  4  J.  P.  265.     See  Scotch  Cases,  Nos.  1  and  2. 

10.  Ormeroa  was  committed  under  4  Geo.  IV.  c.  34,  s.  3,  for  having  been  guilty 
of  misconduct  in  his  service  as  a  designer,  by  unlawfully  copying  and  embezzling 
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certain  patterns  used  in  calico  printing,  his  master's  property.  On  motion  for 
habeas  corpus,  it  was  held  that  a  pattern  designer  is  within  the  statute,  the  term 
*'  artificer  "  not  being  confined  to  employment  in  which  great  manual  labour  is  re- 
quired, and  that  the  occupation  of  the  defendant  was  not  so  different  from  that  of 
the  persons  specified  in  the  statute  as  to  exclude  him  from  £Edling  within  its  pro- 
visions; Ex  parte  Eli  Omierod,  13  L.  J.  (N.  S.)  M.  G.  73. 

11.  A  warrant  of  commitment  was  held  sufficient  which  stated  that  O.  P.  had  con- 
tracted in  writing  to  serve  two  persons  in  their  business  of  potters  for  a  certain  time, 
and  had  absented  himself  without  leave  of**  his  said  master"  (in  the  singular),  and 
not  stating  that  at  the  hearing  of  the  complaint,  the  evidence  of  O.  P.  himself  had 
been  heard  ;  25th  May  1845 ;  In  re  Price  (Q.  B.)  Weekly  Reporter. 

12.  A.,  a  miner,  was  committed  under  Geo.  1 V.  c.  34,  s.  3,  for  absenting  himself 
before  the  term  of  his  contract  was  completed,  and  the  commitment  order^  him  to 
be  corrected  and  held  to  hard  labour.  It  was  held  that  the  commitment  was  bad, 
inasmuch  as  it  exceeded  the  authority  of  the  Justices,  they  having  no  power  under 
this  statute  to  order  corporal  chastisement;  Reid  v.  Fen  wick,  6  J.  P.  491. 

13.  The  employer  is  the  person  on  whose  farm  the  servant  works,  and  not  his 
bailiff  though  the  contract  may  have  been  made  with  the  latter ;  B.  v,  Hoseason^ 
14  East,  605. 

14.  The  conviction  and  the  commitment  must  show  that  the  complaint  was  on 
oath,  and  the  examination  also.  They  roust  also  set  forth  the  nature  of  the  em- 
ployment. It  was  held  not  sufficient  to  say  that  the  defendant  was  a  miner,  where 
it  was  not  added  that  he  had  contracted  to  serve  as  such ;  K.  v.  Lewis,  13  Law  Jour. 
N.  and  M.  646. 

15.  The  commitment  must  state  that  the  party  was  convictedy  not  that  he  was 
merely  charged  on  oath  ;  R.  v.  Rhodes,  4  T.  R.  220. 

16.  Both  conviction  and  commitment  must  show  that  the  contract  was  entered 
into,  or  the  work  refused  to  be  done,  or  the  servant  found,  within  the  jurisdiction 
of  the  magistrate ;  Johnston  v.  Reid,  6  Mee  and  W.  124. 

17.  The  jurisdiction  is  founded  on  a  written  contract,  or  where  the  servant  has 
entered  into  the  service  with  or  without  written  contract.  These  facts  must  ap- 
pear on  the  face  of  the  conviction,  which  alone  tests  the  regularity  of  the  procedure, 
and  if  such  is  not  stated,  the  warrant  b  bad ;  Lindsay,  11  Q.  B.  455 ;  In  re  Ham- 
mond, 9  Q.  B.  92  ;  R.  v.  Askew,  20  L.  J.  241.     See  Scotch  Cases,  Nos.  31  and  32. 

18.  Under  the  preceding  Act,  6  Geo.  III.  c.  25,  it  was  held  that  there  was  no 
appeal;  to  the  quarter-sessions.  Per  Lord  Ellenborough — '*  It  is  not  for  us  to  say 
wnether  it  is  convenient  or  proper  to  provide  a  remedy  by  appeal  for  a  party  aggrieved 
by  commitment  under  this  Act.  Wti  can  only  declare  what  the  legislature  have  said 
in  this  case,  and  when,  by  excepting  an  order  of  commitment  out  of  the  appeal 
clause,  they  have  said  that  there  shall  be  no  appeal  against  such  an  order ;  and 
when  the  commitment  must  for  this  purpose  be  taken  to  be  one  and  the  same  thing 
with  the  conviction,  we  have  no  discretion  left  to  exercise  upon  the  si^iect,  and  it 
does  not  become  us  to  scan  the  wisdom  of  the  provisions  which  the  legislature  have 
enacted  ;"  R.  v.  Justices  of  Staffordshire,  12  East,  572.     See  Scotch  Case^  No.  27. 

19.  A  charge  of  theft  was  found  not  to  fall  within  the  statute ;  Jacklin,  2  D.  and 

L.  103. 

20.  The  commitment  must  show  that  the  evidence  was  given  in  presence  of  the 
accused  party ;  Reg.  v.  Tordoft,  5  Q.  B.  933. 

21.  An  amended  commitment  was  received  and  sustained  after  the  party  convicted 
was  in  prison ;  Reg.  v.  Richards,  5  Q.  B.  926. 

22.  A  conviction  was  set  aside  where  absence  was  set  forth  as  the  offence,  but  it 
was  not  said  to  have  been  withoiU  leave  or  without  lawful  cause ;  Turner,  2  New 
8.  C.  403  ;  9  Q.  B.  80.     See  Scotch  Case,  No.  32. 

23.  Conviction  held  bad  where  it  was  not  set  forth  that  the  contract  was  in  writ- 
ing, or  that  the  servant  had  entered  on  his  service,  and  the  warrant  of  commitment 
being  of  the  nature  of  an  order,  the  conviction  cannot  be  amended  after  the  com. 
mitment  has  been  drawn  up ;  Lindsay,  3  N.  S.  C.  99 ;  In  re  Askew,  20  Law  JoumaJ. 
(N.  S.)  M.  C.  241 .     See  Scotch  Cases,  Nos.  31  and  .33. 

24.  A  document  in  the  hands  of  the  gaoler  held  to  have  the  double  character  of  a 
conviction  and  commitment,  and  as  it  did  not  set  forth  the  evidence,  nor  in  {brm 
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adjudge  the  imprisonment,  it  was  held  bad  in  the  character  of  a  conviction ;  Ham- 
mond's case,  9  Q.  B.  92. 

25.  It  was  held  not  necessary  to  set  forth  the  evidence  in  a  conviction  and  com- 
mitment, which  declared  the  information  was  true,  and  adjudged  the  term  of  imprison- 
ment. But  where  the  offence  found  proved  was  ''  absence  without  assianing  anj 
lawful  excuse,"  the  conviction  was  quashed  as  bad,  as  no  offence,  imder  the  statute. 
Observed,  that  had  it  been  expressed  "  absence  without  any  lawful  cause,"  or  "  suf- 
ficient excuse,"  the  conviction  would  have  been  good ;  24th  Nov.  1853,  Gesswood, 
W.  R.  94 ;  Turner,  9  Q.  B.  80.     (See  No.  25.) 

ARBITRATION  ACT  (5  Geo.  IV.  c.  96.) 
In  order  to  obtain  a  cheap  and  eas^  mode  of  settling  disputes  between  mano&c- 
turers  and  their  servants,  especially  m  cases  where  the  dispute  is  in  reference  to 
workmanship,  which  can  be  best  settled  by  a  timely  inspection  by  persons  of  skill, 
several  statutes  were  successively  passed,  and  were  consoUdated  by  the  5  th  Geo.  IV. 
c.  96  (1824.)  It  has  been  said  in  England,  that  where  arbitration  is  demandedj  the 
other  party  is  precluded  from  suing  at  common  law  ;  Crisp  v.  Bunbury,  8  Bing.  394. 
It  would  therefore  appear  that  a  similar  rule  should  be  followed  where  a  party 
could  have  taken  the  benefit  of  the  Act,  and  did  not,  but  sued  in  the  Courts  of  law. 

5  GEO.  IV.  Cap.  96. 

An  Act  to  consolidate  and  amend  the  laws  relative  to  the  arbitration  of 
disputes  between  Masters  and  Workmen.     (21st  June  1824.) 

Whereas  it  is  expedient  that  the  laws  relative  to  the  arbitration  of  dis- 
putes between  masters  and  workmen  should  be  consolidated  and  amended, 
and  one  general  law  made  applicable  to  every  description  of  trade  and 
manufacture ;  be  it  therefore  enacted,  etc.  That  from  and  a^r  the  passing 
of  this  Act,  so  much  of  a  certain  Act  passed  in  the  Parliament  of  Ireland,  in 
the  3d  year  of  King  George  the  Second,  intituled,  "  An  Act  to  prevent  on- 
lawful  combinations  of  workmen,  artificers,  and  labourers,  employed  in  the 
several  trades  and  manufactures  of  this  kingdom,  and  for  the  better  payment 
of  their  wages ;  as  also  to  prevent  abuses  in  making  of  bricks,  and  to  ascer- 
tain their  dimensions,"  as  ^elates  to  the  decision  of  disputes  as  therein  men- 
tioned ;  also  a  certain  other  Act  passed  in  the  39  th  and  40th  years  of  King 
George  the  Third  (cap.  90),  intituled,  ''  An  Act  for  settling  disputes  that 
may  arise  between  masters  and  workmen  engaged  in  the  cotton  manufacture 
in  that  pari  of  Great  Britain  called  England;"  also  a  certain  other  Act 
passed  in  the  39th  and  40th  years  of  King  George  the  Third  (cap.  106), 
intituled,  "  An  Act  to  repeal  an  Act  passed  in  the  last  session  of  Parliament, 
intituled,  '  An  Act  to  prevent  unlawful  combinations  of  workmen,'  and  to 
substitute  other  provisions  in  lieu  thereof;"  also  a  certain  other  Act  passed 
in  the  41st  year  of  King  George  the  Third  (cap.  38),  intituled,  "  An  Act  to 
amend  so  much  of  an  Act  passed  in  the  39th  and  40th  years  of  the  reign  of 
his  present  Majesty,  intituled,  '  An  Act  to  repeal  an  Act  passed  in  the  last 
session  of  Parliament,  intituled,  '  An  Act  to  prevent  unlawful  combinations 
of  workmen,'  and  to  substitute  other  provisions  in  lieu  thereof,'  as  relates  to 
the  forms  of  convictions  therein  referred  to ;"  also  a  certain  other  Act  passed 
in  the  43d  year  of  King  George  the  Third  (cap.  51),  intituled,  "An  Act  for 
preventing  and  settling  disputes  which  may  arise  between  masters  and 
weavers  engaged  in  the  cotton  manufacture  in  Scotland,  and  persons  em- 
ployed by  such  weavers,  and  persons  engaged  in  ornamenting  cotton  goods 
by  the  needle ;"  also  a  certain  other  Act  passed  in  the  44th  year  of  King 
Greorge  the  Third  (cap.  87),  intituled,  "  An  Act  to  amend  an  Act  passed  in 
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the  d9th  and  40th  years  of  his  present  Majesty,  intituled,  '  An  Act  for  set- 
tling disputes  that  may  arise  between  masters  and  workmen  engaged  in  the 
cotton  manufacture  in  that  part  of  Great  Britain  called  England;'"  and 
also  a  certain  other  Act  passed  in  the  53d  year  of  King  George  the  Third 
(cap.  75),  intituled,  "  An  Act  for  the  better  regulation  of  the  cotton  trade 
in  Ireland,"  shall  be  and  the  same  are  hereby  repealed ;  save  and  except  in 
as  far  as  the  same  may  have  repealed  any  prior  acts  or  enactments. 

II.  Enumeration  of  Causes  of  Dispute. — ^That  the  following  subjects  of  dis- 
pute arising  between  masters  and  workmen,  or  between  workmen  and  thoae 
employed  by  them,  in  any  trade  or  manufacture  in  any  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  may  be  settled  and  adjusted  in  man- 
ner hereafter  mentioned ;  that  is  to  say,  disagreements  respecting  the  price 
to  be  paid  for  work  done,  or  in  the  course  of  being  done,  whether  such  dis- 
putes shall  happen  or  arise  between  them  respecting  the  payment  of  wages 
as  agreed  upon,  or  the  hours  of  work  as  agreed  upon,  or  any  injury  or 
damage  done  or  alleged  to  have  been  done  to  the  work,  or  respecting  any 
delay  or  supposed  delay  in  finishing  the  work,  or  the  not  finishing  the  work 
in  a  good  and  workmanlike  manner,  or  according  to  any  contract,  or  to  bad 
materials  ;  cases  where  the  workmen  are  to  be  employed  to  work  any  new 
pattern  which  shall  require  them  to  purchase  any  new  implements  of  manu- 
facture, or  to  make  any  alteration  upon  the  old  implements  for  the  working 
thereof,  and  the  masters  and  workmen  cannot  agree  upon  the  compensation 
to  be  made  to  such  workmen  for  or  in  respect  thereof;  disputes  respecting 
the  length,  breadth,  or  quality  of  pieces  of  goods,  or,  in  the  case  of  cotton 
manufacture,  the  yam  thereof,  or  the  quantity  and  quality  of  the  wool 
thereof;  disputes  respecting  the  wages  or  compensation  to  be  paid  for 
pieces  of  goods  that  are  made  of  any  great  or  extraordinary  length ;  disputes 
in  the  cotton  manufacture  respecting  the  manufacture  of  cravats,  shawlsi 
policat,  romal,  and  other  handkerchiefs,  and  the  number  to  be  contained  in 
one  piece  of  such  handkerchiefs  ;  disputes  arising  out  of,  for,  or  touching  the 
particular  trade  or  manufacture,  or  contracts  relative  thereto,  which  cannot 
be  otherwise  mutually  adjusted  and  settled;  disputes  between  masters  and 
persons  engaged  in  sizing  or  ornamenting  goods ;  but  nothing  in  this  Act 
contained  shall  authorize  any  Justice  or  Justices  acting,  as  hereinafter  men- 
tioned, to  establish  a  rate  of  wages  or  price  of  labour  or  workmanship  at 
which  the  workmen  shall  in  future  be  paid,  unless  with  the  mutual  consent 
of  both  master  and  workman :  Provided  always,  that  all  complaints  by  any 
workman  as  to  bad  materials  shall  be  made  within  three  weeks  of  his  fe- 
ceiving  the  same  ;  and  all  complaints  arising  from  any  other  cause  shall  be 
made  within  six  days  after  such  cause  of  complaint  shall  arise.^ 

lU.  Appointment  of  Referees. — ^That  whenever  such  subjects  of  dispute 
shall  arise  as  aforesaid,  it  shall  be  lawful  for  the  master  and  workman,  or 
either  of  them,  to  demand  and  have  an  arbitration  or  reference  thereof  in 
manner  following, — that  is  to  say,  where  the  party  complaining  and  the 
party  complained  of  shall  come  before  or  agree  by  any  writing  under  their 
hands  to  abide  by  the  determination  of  any  Justice  of  the  Peace  or  magistrate 
of  any  county,  riding,  division,  stewartry,  barony,  city,  burgh,  town,  or 
place,  within  which  the  parties  reside^^  it  shall  and  may  be  lawful  for  such 

^  By  the  Act  1  Vict.  c.  67  (1837),  the  period  for  ohiocting  is  extended  to  fourteen  dars. 

'  By  the  Act  1  Vict.  c.  67  (1837),  the  words  **  where  the  pari^  eomjdaimed  on  resides  *  an 
declared  to  stand  for  the  words  ^  within  which  the  parties  reside/*  in  the  original  act.  And 
Justice  of  Peace  is  construed  to  mean  magistrate,  so  that  the  jurisdiction  maybe  nowexerciaed 
by  Burgh  Magiitratea,  though  they  be  not  in  the  oommiBiion  of  the  peaoe. 
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Justice  of  the  Peace  or  magistrate  to  hear  and  finallj  determine,  in  a  sum- 
mary manner,  the  matter  in  dispute  between  such  parties;  but  if  such  parties 
shall  not  come  before  or  so  agree  to  abide  by  the  determination  of  sach 
Justice  of  the  Peace  or  magistrate,  then  it  shall  be  lawful  for  any  such  Justice 
or  magistrate,  and  such  Justice  of  the  Peace  or  magistrate  is  hereby  required, 
on  complaint  made  before  Lim,  and  proof  by  the  examination  of  the  party 
making  such  complaint,  that  application  has  been  made  to  the  person  or 
persons  against  whom  such  cause  of  complaint  has  arisen,  or  his,  her,  or 
their  agent  or  agents,  if  such  dispute  has  arisen  with  such  agent  or  agents, 
to  settle  such  dispute,  and  that  the  same  has  not  been  settled  upon  such  com- 
plaint being  made,  or  where  the  dispute  relates  to  a  bad  warp,  that  such 
cause  of  complaint  has  not  been  done  away  with  within  forty-eight  hours 
after  such  application,  to  summon  before  him  such  person  or  persons,  or 
agent  or  agents,  on  some  day  not  exceeding  three  days,  exclusive  of  ISun- 
day,  after  the  making  such  complaint,  giving  notice  to  the  person  making 
such  complaint  of  the  time  and  place  appointed  in  such  summons  for  the 
attendance  of  such  person  or  persons,  agent  or  agents  as  aforesaid  ;  and  if 
at  such  time  and  place  the  person  or  persons  so  summoned  shall  not  appear 
by  himself,  herself,  or  themselves,  or  send  some  person  on  his,  her,  or  their 
behalf,  to  settle  such  dispute,  or  appearing,  shall  not  do  away  such  cause  of 
complaint,  then  and  in  such  case  it  shall  be  lawful  for  such  Justice,  and  he  is 
hereby  required,  at  the  request  of  either  of  such  parties,  to  nominate  arbi- 
trators or  referees  for  settling  the  matters  in  dispute  ;  and  such  Justice  shall 
then  and  there  at  such  meeting  propose  not  less  than  four  nor  more  than  six 
persons,  one-half  of  whom  shall  be  master  manufacturers,  or  agents  or  fore- 
men of  some  master  manufacturer,  and  the  other  half  of  whom  shall  be 
workmen  in  such  manufacture ;  such  respective  persons  residing  in  or  near 
to  the  place  where  such  disputes  shall  have  arisen ;  out  of  which  master 
manufacturers,  agents,  or  foremen,  the  master  engaged  in  such  dispute,  or 
his  agent,  shall  choose  one,  and  out  of  which  workmen  so  proposed,  the 
workman  or  his  agent  shall  choose  another,  who  shall  have  full  power  to 
hear  and  finally  determine  such  dispute. 

IV.  Appointment  of  other  Referees, — That  in  case  any  or  either  of  the  per- 
sons so  proposed  by  any  such  Justice  shall  refuse  or  delay  to  accept  such 
arbitration,  or  accepting  shall  not  act  therein,  within  two  days  afler  such 
nomination,  the  Justice  shall  proceed  to  name  another  or  other  persons  of 
the  descriptions  aforesaid,  in  the  room  of  the  person  so  refusing  as  aforesaid 
to  be  arbitrator  or  arbitrators  in  the  place  of  any  such  arbitrator  or  arbitra- 
tors so  refusing  or  delaying  to  accept,  or  who  shall  not  act ;  and  in  every 
case  of  a  second  nomination,  the  arbitrators  shall  meet  within  twenty-four 
hours  afler  the  application  for  the  same,  and  at  the  same  place  at  which  the 
meeting  of  the  referees  first  named  was  appointed,  or  at  some  other  conve- 
nient place,  as  the  Justice  may  appoint ;  and  the  expense  of  every  such  ap- 
plication for  the  appointment  of  a  second  referee  shall  be  borne  and  defrayed 
by  the  party  through  whose  default,  or  the  default  of  whose  referee,  such 
application  is  rendered  necessary  ;  and  the  Justice  making  such  second  ap- 
pointment shall  certify  the  same  in  the  form  for  that  purpose  hereafter 
set  forth,  or  in  some  other  form  to  the  like  effect ;  and  in  every  case  where  a 
second  arbitrator  shall  be  appointed  as  aforesaid,  and  such  second  arbitrator 
shall  not  attend  at  the  same  time  and  place  appointed  for  settling  the  mat- 
ters in  dispute,  it  shall  be  lawful  for  the  other  arbitrator,  at  such  time  and 
place,  to  proceed  by  himself  to  the  heai*ing  and  determining  of  the  same 
matters  in  dispute;  and  in  such  case  the  award  of  such  sole  arbitrator  shall 
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bo  final  and  conclusive  as  to  all  matters  in  dispute  submitted  to  such  arbi- 
trator, without  being  subject  to  review,  appeal,  or  suspension. 

V.  Meeting  of  Referees. — That  the  arbitrators  or  referees  being  so  nomi- 
nated as  aforesaid,  the  said  Justice  shall  thereupon  appoint  a  place  of  meet- 
ing according  to  the  directions  of  this  Act,  and  also  a  day  for  the  meeting, 
notice  of  which  nomination,  and  of  the  daj  of  the  meeting,  shall  thereupon 
be  given  bj  such  Justice  to  the  persons  so  nominated  arbitrators  or  referees, 
and  to  any  party  to  any  such  dispute,  who  may  not  have  attended  the  meeting 
before  such  Justice  as  aforesaid;  which  appointment  shall  be  by  such 
Justice  certified  in  the  form  following,  or  in  some  other  form  to  the  like 
effect ;  that  is  to  say — 

Form  of  Justice^ 8  Order  certifying  nomination  of  Referees. 

"I,  A,  B.y  one  of  the  Justices  of  the  Peace  acting  for  ,  do 

hereby  certify,  that  C.  D,  and  E.  F.  are  duly  nominated  referees  to  settle 
the  matters  in  difference  between  G,  H,  of 

master  manufacturer  [or  agent  or  foreman,  a&  the  case  mag  he\  and  /.  K,  of 

weaver  {or  otherwisey  as  the  case  mag  ic],  pursuant  to  an 
Act  passed  in  the  5th  year  of  the  reign  of  (A»  late  Majesty  Geo.  IV.  c.  96;) 
and  that  the  said  referees  are  hereby  directed  to  meet  at  on 

the  day  of  at  of 

the  clock  in  the  forenoon  [or  afternoon,  as  the  case  may  beJ]  A.  B.** 

"I.  A.  B.y  one  of  the  Justices  of  the  Peace  acting  for 
do  hereby  certify,  that  the  above-named  C.  D.  and  E.  F.  [or  one  of  them, 
as  the  case  may  be"],  having  refused  or  delayed  to  act  in  the  above-mentioned 
reference,  L.  M.  and  N.  0.\_or  L.  M.  only,  as  Hie  case  mag  be],  are  [or  is]  by 
me  duly  nominated  referees  [or  referee],  together  with  the  above-named  (7. 
D.  [or  E.  F.]  to  settle  the  matters  in  difference  between  the  above-named 
O,  H.  and  /.  K, ;  and  the  said  C.  D.  or  E.  F.  together  with  the  said  L.  Jf. 
[or  the  said  L.  M,  or  N.  0.  as  Vie  case  may  be],  are  directed  to  meet  at  the 
place  above-mentioned,  on  the  day  of 

in  the  year  of  our  Lord  at  of  the  dock  in  the  forenoon 

[or  afternoon,  as  the  case  may  be.]  A.  BP 

And  the  persons  so  appointed  as  aforesaid  shall  hear  and  examine  the  par- 
ties and  their  witnesses,  and  determine  such  dispute  within  two  days  after 
such  nomination,  exclusive  of  Sundays ;  and  the  determination  of  such  arbi- 
trators shall  be  final  and  conclusive. 

YI.  Place  of  Meeting. — That  in  all  cases  where  complaints  are  made 
respecting  bad  warps  or  utensils  by  workmen,  the  place  of  meeting  of  the 
referees  shall  be  at  or  as  near  as  may  be  to  the  place  where  the  work  shall 
be  carrying  on ;  and  in  all  other  cases  at  or  as  near  as  may  be  to  the  place 
or  places  where  the  work  has  been  given  out. 

VII.  Attendance  of  Parties. — ^That  if  any  person  so  complaining  as  afore- 
said shall  not  attend,  or  send  some  person  on  his  or  her  behalf,  at  the  time 
and  place  appointed  by  such  Justice  of  the  Peace,  for  the  purpose  of  naming 
such  persons  as  aforesaid,  such  person  shall  not  in  such  case  be  entitled  to 
the  benefit  of  this  Act;  and  if  any  person  against  whom  any  such  complaint 
shall  have  been  made  as  aforesaid  shall  not  attend,  or  send  some  person  on 
his  or  her  behalf,  the  Justice  of  the  Peace  shall  thereupon  nominate  a  person 
for  him  out  of  such  persons  so  proposed  as  aforesaid. 


624       MASTER  AND  SERVANT  (Arbitration  Act.) 

VTII.  Investigation  of  Complaint. — That  the  said  arbitrators  and  referees 
shall  meet  at  the  time  and  place  filled  by  the  Justice  of  the  Peace  bj  whom 
such  referees  were  appointed,  and  shall,  by  inspection  of  the  work  in  regard 
to  which  the  dispute  may  have  arisen,  by  hearing  and  examining  the  parties, 
or  any  other  persons  on  their  behalf,  or  that  attend  to  give  evidence  respect- 
ing the  matters  in  dispute,  upon  oath  (which  the  said  arbitrators  and  referees 
are  hereby  empowered  to  administer),  or  otherwise,  or  by  otherw^pe  ascer- 
taining the  true  state  of  the  case,  in  such  manner  as  to  such  arbitrators  and 
referees  shall  appear  necessary,  proceed  to  determine  the  matter  or  matters 
in  -dispute  referred  to  them ;  and  the  award  to  be  made  by  such  arbitrators 
and  referees  shall  be  final  and  conclusive  between  the  parties,  without  being 
subject  to  review  or  challenge  by  any  court  or  authority  whatsoever. 

IX.  Arrest  and  Commitment  of  Witnesses, — ^That  it  shall  be  lawful  for  any 
arbitrator  or  arbitrators,  referee  or  referees,  and  he  or  they  are  hereby  au- 
thorized and  required,  at  the  request  in  writing  of  any  of  the  parties,  to  issue 
his  or  their  summons  to  any  witness  or  witnesses  to  appear  and  give  evi- 
dence before  such  arbitrator  or  arbitrators,  referee  or  referees,  at  the  time 
and  place  appointed  for  hearing  and  determining  any  such  dispute,  and 
which  time  and  place  shall  be  specified  in  such  summons ;  and  if  any  person 
so  summoned  to  appear  as  a  witness  as  aforesaid,  shall  not  appear  before 
such  arbitrator  or  arbitrators,  referee  or  referees,  at  the  time  and  place  speci- 
fied in  such  summons,  or  ofifer  some  reasonable  excuse  for  the  default,  or  ap- 
pearing according  to  such  summons,  shall  not  submit  to  be  examined  as 
a  witness,  and  give  his  evidence  before  such  arbitrator  or  arbitrators,  referee 
or  referees,  touching  the  matter  of  such  dispute,  then  and  in  every  such  case 
it  shall  be  lawful  for  any  one  or  more  of  his  Majesty's  Justices  of  the  Peace 
acting  in  and  for  the  county,  stewartry,  riding,  division,  barony,  city,  burgh, 
town,  or  place,  where  such  dispute  shall  have  arisen,  and  they  are  hereby 
authorized  (proof  on  oath  in  the  case  of  any  person  not  appearing  according 
to  such  summons,  having  been  first  made  before  such  Justice  or  Justices, 
of  the  due  service  of  such  summons  on  every  such  person  by  delivering  the 
same  to  him,  or  by  leaving  the  same  twenty-four  hours  before  the  time  ap- 
pointed for  such  person  to  appear  before  such  arbitrator  or  arbitrators,  re- 
feree or  referees,  at  the  usual  place  of  abode  of  such  person),  by  warrant  un- 
der the  hands  of  any  Justice  or  Justices,  to  commit  any  such  person  so 
making  default  in  appearing,  or  appearing  and  refusing  to  give  evidence, 
to  some  prison  within  the  jurisdiction  of  any  such  Justice  or  Justices, 
there  to  remain,  without  bail  or  mainprize,  for  any  time  not  exceeding  two 
calendar  months,  nor  less  than  seven  days,  or  until  such  person  shall  submit 
himself  to  be  examined,  and  give  his  evidence  before  such  arbitrator  or  arbi- 
trators, referee  or  referees,  as  aforesaid  :  Provided  always,  that  in  case  such 
dispute  shall  be  heard  and  determined  before  such  offender  shall  submit  to 
be  examined,  and  give  evidence  as  aforesaid,  then  and  in  every  such  case, 
he,  she,  or  they  shall  be  imprisoned  for  the  full  term  of  such  commitment. 

X.  Adjournment  from  Referees  to  a  Justice, — ^That  in  case  such  arbitrators 
and  referees  so  appointed  cannot  agree  upon  and  decide  such  matter  or 
matters  in  dispute  so  referred  as  aforesaid,  or  shall  not  make  and  sign  their 
award  within  three  days  after  the  date  of  the  order  of  such  Justice,  cer- 
tifying their  appointment,  then  the  said  arbitrators  and  referees  shall,  without 
delay,  go  before  the  Justice  by  whom  they  were  appointed,  and  in  case  of  his 
absence  or  indisposition,  before  any  other  of  his  Majesty's  Justices  of  the 
Peace  acting  in  and  for  the  county,  stewartry,  riding,  division,  barony,  city, 
burgh,  town,  liberty,  or  place,  and  residing  nearest  to  the  place  where  the 
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meeting  to  settle  such  dispute  shall  have  takeh  place,  and  shall  state  to  such 
Justice  or  Justices  who  may  be  present  the  points  in  difference  between  them, 
the  said  arbitrators  and  referees,  which  points  in  difference  the  said  Justice 
or  Justices  shall  and  is  and  are  hereby  authorized  and  required  to  hear  and 
determine  upon  the  statement  of  the  arbitrators  and  referees ;  and  the  said 
Justice  or  Justices  is  and  are  hereby  directed  and  required  to  settle  and  de- 
termine the  matter  in  dispute  with  all  possible  dispatch,  and  in  all  cases, 
within  the  space  of  two  days  after  the  expiration  of  the  time  hereby  allowed 
to  the  arbitrators  and  referees  to  make  and  sign  their  award ;  and  the  deter- 
mination of  such  Justice  or  Justices  shall  be  final  and  conclusive  between  the 
parties  so  differing  as  aforesaid,  without  being  subject  to  review  or  challenge 
by  any  court  whatsoever. 

XI.  JVftere  one  Referee  refuses  to  go  before  a  Justice. — ^That  if  either  arbitra- 
tor or  referee  shall  neglect  or  refuse  to  go  before  such  Justice  of  the  Peace  in 
the  manner  herein  directed,  it  shall  and  may  be  lawful  for  8U(*.h  Justice,  afler 
summoning  the  arbitrators  to  attend  him,  to  determine  the  matter  or  matters 
in  dispute,  upon  the  statement  and  representation  of  either  of  the  arbitrators 
who  shall  come  before  bim. 

XII.  Manufacturer  not  to  act  as  Justice, — ^That  no  Justice  of  the  Peace,  being 
also  a  master  manufacturer  or  agent,  shall  act  as  such  Justice  under  this 
Act. 

XI n.  Disputes  may  he  Adjusted  by  any  other  Mode  of  Arbitration. — ^That  as 
well  in  all  such  cases  of  dispute  as  aforesaid  as  in  all  other  cases,  if  the  par- 
ties mutually  agree  that  the  matter  in  dispute  shall  be  arbitrated  and  deter- 
mined in  a  different  mode  to  the  one  hereby  prescribed,  such  agreement 
shall  be  valid,  and  the  award  and  determination  thereon  final  and  conclusive 
between  the  parties,  and  the  same  proceedings  of  distress,  sale,  and  imprison- 
ment, as  hereafter  mentioned,  shall  be  had  towards  enforcing  such  award 
(by  application  to  any  Justice  of  the  Peace  of  the  county,  stewartry,  riding, 
division,  barony,  city,  town,  burgh,  or  place  within  which  the  parties  shall 
reside),  as  are  by  this  Act  prescribed  for  enforcing  awards  made  under  and 
by  virtue  of  its  provisions. 

XI V.^  Partners,  Agents,  and  Servants  of  Masters,  to  be  comidered  Principals. — 
That  where  any  work  shall  have  been  delivered  to  any  workman  by  the 
agent  or  servant  of  any  master  or  masters,  to  be  when  finished  delivered 
to  such  agent  or  servant ;  and  also  where  two  or  more  persons  shall  carry 
on  the  business  of  such  manufacture  as  partners,  in  every  such  case  respec- 
tively the  like  proceedings  shall  and  may  be  hiid  and  made  against  such 
agent,  servant,  or  any  partner,  and  shall  be  as  effectual  as  if  the  same  had 
been  had  and  made  against  the  principal,  or  all  the  partners ;  and  all  the 
said  persons  respectively  shall  obey  the  award  made  thereupon,  and  all  such 
order  or  orders  as  shall  be  made  by  the  said  Justice  or  Justices  in  or  respect- 
ing the  matters  in  dispute,  and  shall  be  subject  to  the  same  proceedings  and 
consequences  for  refusing  or  delaying  to  abide  by  or  perform  the  same,  as  if 
the  proceedings  had  been  had  against  the  principal,  or  against  all  the  part- 
ners.^ 

XV.  Masters  not  Resident  may  DepiUe, — ^That  it  shall  be  lawful  in  all  cases 

^  It  would  appear,  that  this  claase  has  reference  only  to  ewbitrationt^  and  does  not  orerrole 
the  20th  section,  so  that  the  time  fur  challenge  does  not  reckon  from  the  day  when  doUi  is 
returned  to  an  agent  in  the  country  (who  has  no  power  to  inspect  and  reject),  but  from  the 
time  it  is  received  by  the  manufacturer ;  and  that  notice  dispatched  to  the  country  agent, 
or  by  return  of  the  carrier  (who  acts  as  the  weaver^s  servant),  is  good  notice  to  the  workman, 
under  the  20th  section. 

2r 
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for  any  master  or  workman,  by  writing  under  his  hand,  to  authorize  any 
person  to  act  for  him  in  submitting  to  arbitration  and  attending  arbitrators 
or  Justices  touching  the  matter  of  any  arbitration. 

XVI.  Master  becoming  Bankrupt — That  in  all  cases  where  any  proceedings 
may  be  had  against  a  master  or  masters  under  this  Act,  or  where  such  pro- 
ceedings shall  have  been  commenced,  and  the  master  or  masters  shall  be- 
come or  be  bankrupt,  or  any  assignment  of  his  or  their  estate  or  effects  shall 
have  been  made  under  the  said  bankruptcy,  or  otherwise  by  deed  or  in  law, 
the  factor  or  trustee  upon,  or  the  assignee  or  assignees  of  such  estate  or 
effects  shall  be  liable  to  the  proceedings  authorized  by  this  Act  against  the 
master  or  masters,  as  fully  as  the  master  or  masters  was  or  were  before  the 
bankruptcy  or  assignment ;  and  such  proceedings  may  be  commenced  or 
carried  on  against  such  factor,  trustee,  assignee,  or  assignees,  who  shall  fulfil 
and  abide  by  the  award  made  thereupon,  and  all  such  order  or  orders  as 
shall  be  made  by  the  said  Justice  or  Justices  in  or  respecting  the  matters  in 
dispute,  and  shtdl  be  subject  to  the  same  proceedings  and  consequences  for 
wilfully  refusing  or  delaying  to  abide  by  or  perform  the  same,  as  if  the  pro- 
ceedings had  been  had  against  the  master  or  masters  before  his  or  their 
bankruptcy,  or  the  assignment  of  his  or  their  estate  or  effects ;  provided  that 
all  sums  of  money  to  be  paid  in  pursuance  of  such  award  or  orders  shall  be 
recoverable  only  out  of  the  estate  9r  effects  of  such  master  or  masters,  and 
not  out  of  the  proper  money  of  such  factor,  trustee,  assignee,  or  assignees. 

XVn.  Married  Woman  or  Infant — ^That  where  any  married  woman,  or 
infant,  under  the  age  of  twenty-one  years,  shall  have  cause  of  compliant  in 
any  of  the  cases  provided  for  by  this  Act,  against  any  master  or  masters,  his 
or  their  agent  or  servant,  or  factor  or  trustee,  or  assignee  or  assignees,  as 
aforesaid,  such  complaint  may  be  lodged,  and  all  further  proceedings  there- 
upon had,  by  and  in  the  name  of  the  husband  of  such  married  woman,  and 
of  the  fatlier,  or,  if  dead,  of  the  mother,  or,  if  on  the  death  of  both  parents, 
of  any  of  the  kindred  of  any  such  infant,  or  of  the  surety  or  sureties  in 
any  indenture  of  apprenticeship  of  any  such  infant,  being  an  apprentice,  or 
of  any  person  nominated  by  such  infant,  if  he  or  she  shall  not  have  parent, 
kindred,  or  surety  ;  and  all  such  proceedings  shall  be  as  effectual,  valid,  and 
binding,  as  if  such  married  woman  was  sole,  and  such  infants  were  of  full 
age,  and  pursued  by  themselves  the  remedies  provided  by  this  Act. 

XVIII.  Tickets  of  Farticulars. — ^That  with  every  piece  of  work  given  out 
by  the  manufacturer  to  a  workman  to  be  done,  there  shall  (if  both  parties 
are  agreed)  be  delivered  a  note  or  ticket,  in  such  form  as  the  said  parties 
shall  mutually  agree  upon  ;  and  w^hich  said  note  or  ticket,  in  the  event  of 
dispute  between  the  manufacturer  and  workman,  shall  be  evidence  of  all 
inatters  and  things  mentioned  therein  or  respecting  the  same.^ 

5CIX.  Duplicates  of  Tickets. — That  a  duplicate  of  every  such  note  or  ticket 

^  This  clause  is  altered  by  the  Act  8tb  and  9th  Vict.  c.  77  (1845),  so  far  as  renitls  the 
manufacture  of  hosiery.  By  section  1st  of  that  Act,  it  is  provided,  that  a  ticket  ahalJ  be  given 
according  to  a  form  in  a  Schedule  annexed,  and  a  duplicate  kept ;  2d,  That  the  ticket  and 
duplicate  shall  be  evidence  of  all  things  mentioned  therein,  or  respecting  the  same ;  3dy  That 
where  tlie  dispute  is  alleged  to  be  improper  or  imperfect  work,  the  piece  of  work  shall  be  pro- 
duced,and,  if  not  produced,  shall  be  taken  as  sufficiently  and  properly  executed ;  4/Jk,  The  mann- 
fscturer  or  agent  neglecting  or  refusing  to  give  a  ticket  is  liable  to  a  penalty  not  exceeding  L.5, 
with  costs,  on  complaint  to  a  Justice  not  being  concerned  in  the  trade  ;  5thy  Power  is  given  to 
summon  witnesses,  who,  failing  to  appear,  are  liable  to  a  penalty  of  L.2 ;  6(A,  Twenty-four 
hours  at  least  is  the  period  of  summons  ;  7/A,  Penalties  are  recoverable  by  distress  under 
the  Act  3  Geo.  IV.  c.  3b  ;  Sth,  There  is  a  prohibition  of  appeal  to  Her  Majesty^s  Superior 
Courts  of  Record.  A  similar  Act  regulates  silk  weavers,  8th  and  9th  Vict.  c.  128,  s.  145.  See 
English  case  under  this  last  Act ;  R.  v.  Hogg.  « 
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shall  be  made  and  kept  hy  the  master  or  agent  delivering  ilie  same,  which 
duplicate  shall  be  evidence  of  all  the  matters  and  things  therein  contained,  in 
case  the  workman  shall  not  produce  to  the  arbitrators,  or  the  said  Justice,  as  the 
case  may  be,  the  said  note  or  ticket  so  delivered  to  him  with  the  said  work. 

XX.  Manufacturers  reeetuing  Articles  toithout  Objection. — ^That  it  shall  not 
be  allowable  to  any  manufacfturer  who  shall  have  received  into  his  posses- 
sion any  article  without  objection  made  within  twenty-four  hours  by  him- 
self, or  his  clerk  or  foreman,  afterwards  to  make  any  complaint  on  account 
of  work  so  received.* 

XXI.  Extension  of  Time  for  making  the  Avxtrd. — ^That  if  the  parties  by 
and  between  whom  the  said  reference  shall  take  place  as  aforesaid,  shall 
think  it  expedient,  or  be  desirous  to  extend  the  time  hereby  limited  for  the 
making  the  award  or  umpirage,  it  shall  and  may  be  lawful  for  them  to  ex- 
tend the  same  accordingly  by  indorsement,  according  to  the  form  in  the  sche- 
dule hereunto  annexed,  on  the  back  of  the  order  of  the  Justice  of  Peace, 
certifying  the  appointment  of  the  referees,  to  be  signed  by  both  of  them  in 
the  presence  of  one  or  more  credible  witness  or  witnesses. 

XXII.  Form  of  the  Award, — ^That  the  award  or  umpirage  to  be  made  upon 
any  reference  demanded  under  this  Act,  shall  and  may  be  drawn  up  and  writ- 
ten at  the  foot  or  upon  the  back  of  the  said  order,  certifying  the  appointment 
of  the  referees,  according  to  the  form  in  the  schedule  hereunto  annexed. 

XXUI.  Fulfilment  shall  be  AcknotoUdged. — ^That  upon  fulfilment  of  the 
award  or  umpirage,  the  same  shall  be  acknowledged  by  the  party  in  whose 
behalf  the  same  was  made,  by  an  acknowledgment  at  the  foot  of  the  said 
award,  in  the  form  of  the  schedule  hereunto  annexed,  which,  with  the 
award,  shall  thereupon  be  delivered  to  the  party  fulfilling  the  same. 

XXIV.  Award  may  be  enforced  by  Distress  and  Imprisonment — ^That  if 
any  party  shall  refuse  or  delay  to  fulfil  an  award  under  thb  Act,  for  the 
space  or  term  of  two  days  after  the  same  shall  have  been  reduced  into  writ- 
ing, it  shall  be  lawful  for  any  such  Justice  as  aforesaid,  on  the  application 
of  the  party  aggrieved,  and  he  is  hereby  required  by  warrant  under  his  hand 
according  to  the  form  of  the  schedule  hereunto  annexed,  or  in  some  other 
form  to  the  like  effect,  to  cause  the  sum  and  sums  of  money  directed  to  be 
paid  by  any  such  award  to  be  levied  by  distress  and  sale  of  any  goods  and 
chattels  of  the  person  or  persons  liable  to  pay  the  same,  togetJier  with  all 
costs  and  charges  attending  such  distress  and  sale,  such  sale  to  take  place 
within  such  time,  not  exceeding  ^wq  days,  as  the  said  Justice  shall  think 
proper ;  and  the  overplus,  if  any,  to  arise  by  such  sale,  to  be  rendered  to 
the  owners  of  the  goods  and  chattels  distrained ;  and  in  case  it  shall  appear 
by  any  return  to  such  warrant  that  no  sufficient  distress  can  be  readily  had, 
which  return  may  be  in  the  form  contained  in  the  schedule  hereunto  an- 
nexed, or  in  some  other  form  to  the  like  effect,  it  shall  be  lawful  for  any 
such  Justice  as  aforesaid,  and  he  is  hereby  required  by  warrant  under  his 
hand  according  to  the  form  of  the  schedule  hereunto  annexed^  or  in  some 
other  form  to  the  like  effect,  to  commit  the  person  or  persons  so  liable  as 
aforesaid  to  the  common  gaol,  or  some  house  of  correction  within  his  or 
their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  exceeding 
three  months.^ 

*  See  note  to  Section  XIV. 

'  It  is  thought  that  imprisonment  under  this  Act,  wherever  the  amount,  exclusive  of  costt, 
does  not  exceed  L.8,  6s.  8d.,  being  for  *  civil  debt,  is  illenl  under  the  Act  5th  and  6ch 
Will.  IV.  c.  70,  abolishing  imprisonment  for  small  debts.  Sm  24th  Feb.  18^5,  Campbell,  under 
the  Hawker's  Act;  16th  Feb.  1837,  Robertson,  under  the  Salmon  Fishing  Act;  and  29th 
Nov.  1843,  M'Naugh ton,  under  the  Merehantir  Seamen  Act.    lo  all  these  cases,  the  penalties 
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XXV.  Warrant  of  Distress. — And  whereas  cases  may  occur  where  the 
recovery  of  such  sum  or  sums  of  money  by  distress  and  sale  of  the  goods 
and  chattels  of  the  defaulter  may  appear  to  the  Justice  or  Justices  of  the 
Peace  by  whom  the  warmnt  is  to  be  issued  to  be  attended  with  conse- 
quences ruinous,  or  in  an  especial  manner  injurious  to  the  defaulter  and  his 
family  ;  to  prevent  which  consequences,  be  it  fftrther  enacted,  That  the  said 
Justice  or  Justices,  in  all  such  cases,  shall  withhold  such  warrant,  and  com- 
mit the  defauher  to  the  common  gaol  or  some  house  of  correction  within  liis 
or  their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  exceeding 
three  months ;  such  commitment  to  be  in  the  form  or  to  the  effect  of  the  form 
in  the  schedule  to  this  Act  annexed. 

XXVI.  On  Paymenty  PaHy  discharged  from  Prison, — ^Tliat  where  any  per- 
son shall  be  committed  to  prison  for  refusing  or  delaying  to  fulfil  an  award 
as  aforesaid,  and  such  person  shall,  at  any  time  during  the  period  of  his 
or  her  imprisonment,  pay  to  the  governor  or  keeper  of  the  prison  the  full 
amount  of  the  sum  awarded,  with  all  reasonable  expenses  incurred  through 
such  refusal  or  delay,  it  shall  be  lawful  for  such  governor  or  keeper  of  such 
prison,  and  he  is  hereby  required  forthwith  to  discharge  such  person  from 
his  custody. 

XXVII.  Warrant  of  Commitment. — ^That  the  Justice  or  Justices  by  whom 
any  person  or  persons  shall  be  committed  to  prison  for  not  appearing  as  a 
witness,  or  not  submitting  to  be  examined,  shall  cause  the  warrant  or  order 
for  such  commitment  to  be  drawn  up  in  the  form  or  to  the  effect  set  forth 
in  the  schedule  to  this  Art. 

XXVIII.  No  Appeal. —  That  no  appeal  or  certiorari  shall  lie  against  any 
proceedings  under  this  Act. 

XXIX.  Want  of  Form, — That  no  proceedings  under  this  Act  shall  be 
invalid  for  want  of  form. 

XXX.  Fees  to  be  taken. — ^That  the  following  and  no  higher  fees  shall  be 
allowed  to  be  taken  for  any  proceeding  under  this  Act;  (that  is  to  say) 

To  the  Cierk  of  the  Justice  or  Justices : — 

For  each  summons,         .....         twopence. 

For  every  oath  or  affirmation,    ....         threepence. 

For  drawing  and  entering  the  order,       .  .  .         fourpence. 

For  every  warrant,         .....         sixpence. 

To  Vie  Constable  or  other  Peace  Officer : — 

For  service  of  summons  or  order,  .  .  fourpence. 

For  executing  warrant  of  distress  and  sale  of  goods,         .         one  shilling. 

For  custody  of  goods  distrained,  per  diein,  .  .         threepence. 

For  every  mile  he  shall  travel,    ....         threepence. 

For  every  caption,  .  .  •  .  .         sixpence. 

And  a  table  of  fees,  signed  by  the  clerk  to  such  Justice  or  Justices,  shall  Ik; 
hung  up  in  every  place  where  any  general  or  quarter-session,  or  petty  or 
other  sessions  of  the  peace  shall  be  held. 

XXXI.  Costs  and  Expens^. — That  all  costs,  time,  and  expenses  attending 
the  application  to  Justices,  to  be  made  under  this  Act-,  and  of  the  arbitraUou 
pursuant  thereon,  shall  be  settled  by  the  arbitrators  or  abitrator  by  whom 
such  dispute  shall  be  settled ;  and  where  the  same  shall  be  determined 
by  any  Justice  of  the  Peace,  pursuant  to  this  Act,  then  the  costs,  time,  and 

under  the  statutes  were  held  civil  debts,  and  in  this  last  case  the  party  was  liberated  from 
prison^  where  the  sum  for  which  he  was  convicted  was  less  than  the  statutory  amount  above 
noted.  This  doubt  has  in  a  great  measure  ren<lered  the  Arbitration  Act  inoperative,  where 
the  workman  is  the  party  a^inst  whom  the  conviction  has  been  obtained. 
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expenses  aforesaid  shall  be  settled  hj  such  Justice ;  and  where  the  arbitra- 
tors appointed  as  aforesaid  cannot  agree  as  to  theco.sts,  time,  and  expenses  to 
be  allowed,  the  same  shall  be  settled  by  the  Justice  or  Justices  of  the  Peace 
by  whom  the  said  arbitmtors  were  named,  and  in  case  of  his  absence  or  in- 
disposition, by  any  Justice  of  the  Peace  for  the  same  county,  stewartry, 
riding,  division,  barony,  city,  burgli,  liberty,  town,  or  place  nearest  to  the 
place  at  which  the  arbitrators  met  to  settle  the  dispute :  Provided  always, 
that  no  master  manufacturer,  his  foreman,  or  agent,  shall  in  any  case  be 
allowed  for  costs,  time,  or  expenses,  by  the  said  Justice  or  Justices,  unless 
it  shall  appear  to  iiim  or  them  that  the  proceedings  of  the  workmen  were 
vexatious  and  oppressive. 

XXXII.  Proceedings  exempt  from  Stamp-duty. — That  every  agreement, 
submission,  award,  ticket,  matter,  or  thing,  under  and  by  virtue  of  this  Act, 
or  relating  to  any  other  mode  of  arbitration  as  aforesaid,  shall  and  may  be 
drawn  up  and  written  upon  unstamped  paper. 

XXXIII.  Limitation  of  Time, — That  no  action  shall  be  brought  against 
any  arbitrator.  Justice  of  the  Peace,  constable,  headborough,  or  otlier  ofhcer, 
or  against  any  other  person  or  persons  whomsoever,  for  any  matter  or  thing 
whatsoever  done  or  committed  under  or  by  virtue  or  in  the  execution  of  this 
Act,  unless  such  action  shall  be  brought  within  six  calendar  months  next 
after  the  doing  or  committing  of  such  matter  or  thing. 

XXXIV.  Genei^al  Issue. — That  if  any  action  or  suit  shall  hereafter  be 
commenced  or  prosecuted  against  any  person  or  persons  for  any  thing  done 
under,  by  virtue,  or  in  the  execution  of  this  Act,  such  person  or  persons  may 
plead  the  general  issue,  and  give  this  Act  and  the  special  matter  in  evi- 
dence ;  and  if  the  plaintiff  shall  become  nonsuited  or  suffer  discontinuance, 
or  forbear  further  prosecution,  or  if  judgment  shall  be  given  for  the  defen- 
dant or  defendants,  such  defendant  or  defendants  shall  recover,  his,  her,  or 
their  full  costs,  and  for  which  he,  she,  or  they  shall  have  like  remedy  as  in 
cases  where  costs  by  law  are  given  to  defendants. 

XXXV.  Extent  of  Act, — ^That  nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  repeal,  abridge,  annul,  or  make  void  any  of 
the  clauses,  provisions,  remedies,  or  powers  contained  in  any  law  or  statute 
now  in  force,  and  not  repealed  by  this  Act. 

SCHEDULE. 

Form  of  the  Award  to  he  turittcn  at  the  Foot  or  upon  the  Back  of  the  Order  of 

the  Justices  of  Peace  certifying  the  Reference, 
We,  /.  K,  and  L.  M.  [wameonrfflfescnJeM^r^/erees]  the  referees  appointed 
to  settle  the  matters  in  dispute  between  the  parties  within  named  \or  I,  K, 
one  of  the  referees  so  appointed,  or  L,  M,  the  other  referee  appointed  hav- 
ing failed  to  attend  ;  orl^N,  0,  the  Justice,  as  the  case  may  he"];  do  hereby 
adjudge  and  determine  that  \_here  set  forth  the  determination  ;  to  which  the  rC" 
feree  or  referees^  or  Justice^  as  the  case  may  he^  shall  sidfscribe  tlieir  names.'] 

Form  of  Endorsement,  extending  the  Time  Umitcdfor  making  the  Award, 
Wk,  a,  B,  and  C  />.,  parties  to  the  within  reference,  do  hereby  agree  to 
extend  the  same  to  the  day  of  inclusive.     Witness  our 

hands  this  day  of  A,  B. 

Witness,  C,  D. 

Form  of  Acknowledgment  of  fvlJUment  of  the  Awat^,  to  be  written  at  the  Foot 

or  on  the  Back  thereof, 
I,  .1.  B,  do  hereby  acknowledge  that. the  above  award  hath  been  fulfilled 
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by  C  Z>.,  who  is  hereby  discharged  of  the  same.     Witness  my  hand  this 
day  of 
Witness,  -4.  B. 

Ft/Tfn  of  the  Oath  to  be  administered  by  the  Arbitrators  or  Justice  to  the  Partits 

and  Witnesses  under  this  Act. 

The  evidence  that  you  shall  give  before  us,  the  arbitrators  appointed  by 
A .  B.  and  C,  D,  [the  parties^  to  determine  the  matters  in  difference  between 
them,  under  and  by  virtue  of  an  Act  passed  in  the  fifth  year  of  the  reign  of 
Bang  George  the  Fourth,  intituled  An  Act  [state  the  title  oftliis  Act^y  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

So  help  you  God. 

Form  of  Comtnitineni  of  a  Person  summoned  as  a  Witness  before  the  Arbitrators* 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  county  [or  riding,  stewartry,  division,  city, 
burgh,  liberty,  town,  or  place]  of  on  this  day  of 

ihsA,A,  B,  hath  been  duly  summoned,  and  hath  neglected  to  appearand 
give  evidence  before  C.  D,  and  B,  P.,  the  arbitrators  appointed  by  and  be- 
tween G,  H.  and  /.  K.^  to  determine  the  matters  in  dispute  between  them 
at  in  the  county  [or  riding,  stewartry,  division,  city,  burgh,  liberty, 

town,  or  place!  of  on  the  day  of  under  and  by 

virtue  of  an  Act  made  in  the  fifth  year  of  the  reign  of  his  late  Majesty, 
intituled  An  Act  [here  set  forth  Ute  title  of  this  Act'],  and  the  said  A.  B.  being 
required  by  me,  the  said  Justice,  to  give  evidence  bfifore  the  said  arbitrators, 
and  still  refusing  so  to  do,  therefore  I,  the  said  Justice,  do  hereby,  in  pur- 
suance of  the  said  Act,  commit  the  said  A.  B.io  the  [describing  the  prison  and 
the  house  of  correction']  there  to  remain  without  bail  or  mainprize  for  his  [or 
her]  offence  aforesaid,  until  he  [or  she]  shall  submit  himself  [or  herself]  to 
be  examined,  and  give  his  [or  her]  evidence  before  the  said  arbitrators 
touching  the  matters  referred  to  them  as  aforesaid,  or  shall  otherwise  be 
discharged  by  due  course  of  law  :  And  you,  the  [constable  or  other  peace  o/^cer 
or  officers  to  whom  the  xcarrant  is  directed^  are  hereby  authorized  and  required 
to  take  into  your  custody  the  body  of  the  said  A,  B,  and  him  [or  her]  safely 
to  convey  to  the  said  prison  [or  house  of  correction]  and  him  [or  her]  there 
to  deliver  to  the  gaoler  [or  keeper]  thereof,  who  is  hereby  authorized  and 
required  to  receive  into  his  custody  the  body  of  the  said  A.  B.  and  him  [or 
her]  safely  to  detain  and  keep,  pursuant  to  this  commitment.  Given  under 
my  hand,  this  day  of  in  the  year  of  our  Lord 

[This  commitment  to  be  directed  to  the  proper  peace  officer j  and  the  gaoler  [or 
keeper]  of  the  prison  [or  house  of  correction.] 

PcTm  of  Warrant  of  Distress, 
To  the  constable  of 
WuEiiEAS  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord  pursuant 

to  an  Act  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty,  intituled 
An  Act  [state  the  title  of  this  Act\y  is  liable  to  pay  to  of 

the  sum  of  and  also  the  sum  of  and  the  said 

having  refused  or  neglected  to  pay  the  same  for  the  space  of  two 
days  and  upwards  subsequent  to  the  making  such  award,  these  are  therefore 
to  command  you  to  levy  the  said  sum  of  by  distress  and  sale  of 

the  goods  and  chattels  of  the  said  ,  and  I  do  hereby  order 
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»nd  direct  the  goods  and  chattels  so  to  be  distrained  to  be  sold  and  disposed 
of  within  days,  unless  the  said  sum  of  for  which  such 

distress  shall  be  made,  together  with  the  reasonable  charges  of  taking  and 
keeping  such  distress,  shall  be  sooner  paid ;  and  you  are  also  hereby  com- 
manded to  certify  to  me  what  you  shall  do  by  virtue  of  this  my  warrant. 
Given  under  my  hand  and  seal,  at  the  day  of 

Form  of  the  Constabys  Return  to  the  Warrant  of  Distress, 

I,  constable  of  do  hereby  certify  to 

Justice  of  the  Peace  of  ,  that  I  have  made  diligent  search 

for,  but  do  not  know  of,  nor  can  find  any  goods  and  chattels  of 

by  distress  and  sale  whereof  I  may  levy  the  sum  of 
pursuant  to  his  warrant  for  that  purpose.     Dated  the  day  of 

in  the  year  of  our  Lord  Given  under 

my  hand  this  day  of  in  the  year  of  our  Lord 

Form  of  Comfnitment  thereupon  to  the  House  of  Correction, 

Here  name  the  )  To  the  constable  of  and  also  to  the  keeper  of 

*^"°  ^*      '  the  house  of  correction  at 

WuEKEAs  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pursuant  to  an  Act  passed  in  the  fiflh  year  «f  the  reign  of 
his  late  Majesty,  mi\iu\ed  An  Act  [state  the  title  of  this  Act"],  became  liable 
to  pay  to  the  sum  of  and  also  the  sum  of 

for  costs,  time,  and  expenses,  making  together  the  sum  of 
and  having  refused  or  neglected  to  pay  the  same  for  the  space  of  two 
days  and  upwards,  subsequent  to  the  making  of  such  award,  my  warrant 
was,  according  to  the  provisions  of  the  said  Act,  duly  made  and  issued  for 
the  levying  the  said  sum  of  by  distress  and  sale  of  the  goods  and  chattels 
of  tlie  said  ;  and  whereas  it  appears  by  the  return  of  con- 

stable of  dated  the  day  of  that  he  hath  made  diligent  search 

for,  but  doth  not  know  of,  nor  can  find  any  goods  and  chattels  of  the  said 

by  distress  and  sale,  whereof  the  said  sum  of  may 

be  levied  pursuant  to  my  said  warrant :  These  are  therefore  to  command 
you,  the  said  constable  of  to  apprehend  the  said 

and  convey  him  to  the  said  house  of  correction  at 
aforesaid,  and  deliver  him  there  to  the  keeper  of  the  said  house  of  correc- 
tion ;  and  these  are  also  to  command  you,  the  keeper  of  the  said  house  of 
correction,  to  receive  him,  the  said  into  the  said  house  of 

correction,  and  there  keep  him  without  bail  or  mainprize  for  the  space  of 

months,  unless  the  said  sum  of  so  ordered 

to  be  paid  as  aforesaid,  shall  be  sooner  satbfied,  with  all  reasonable  ex- 
penses. Given  under  my  hand  and  seal,  at  the  day 
of 

a* 

Form  of  Commitment  where  the  Warrant  of  Distress  is  withheld. 
Here  name  tlie)   To  the  Constable  of  and  also  to  the  keeper  of 

ounty.      )   ^i^g  house  of  Correction  at 

WuEBEAS  of  under  an  award  made  by 

on  tlie  day  of  in  the  year  of  our 

liurd  pui*suant  to  an  Act  past  in  the  fiflh  year  of  the 
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reign  of  bis  late  Majesty,  miiiuled  An  Act  \_stafe  the  title  of  this  Act}^  be- 
came liable  to  pay  to  the  sum  of  and  also  the 
sum  of  for  costs,  ^time,  and  expenses,  making  together  the  sum 
of  which  he  has  refused  or  neglected  to  pay  for  the  space  of 
two  days  and  upwards,  sub^^equent  to  the  making  of  such  award  ;  and 
whereas  it  appears  to  me  that  the  recovery  of  such  sum  and  warrant  of  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  said  will  be 
attended  with  consequences  ruinous,  or  in  an'especial  manner  injurious  to  the 
defaulter  [and  his  family,  if  any]  and  I  have  therefore  determined  to  with- 
hold such  warrant,  and  to  commit  the  said  to  prison,  pur- 
suant to  the  said  Act :  These  are  therefore  to  command  you,  the  said  con- 
stable of  to  apprehend  the  said  and  convey 
him  to  the  said  house  of  correction  at  aforesaid,  and  deliver 
him  there  to  the  keeper  of  the  said  house  of  correction ;  and  these  are  also 
to  command  you,  the  keeper  of  the  said  house  of  correction,  to  receive  him, 
the  said  into  the  said  house  of  correction,  and  there  keep 
him,  without  bail  or  maiuprize,  for  the  space  of  •  months,  unless  the 
said  sum  of  so  ordered  to  be  paid  as  aforesaid,  shall  be  sooner  satis- 
fied, with  all  reasonable  expenses.  Given  under  my  hand  and  seal,  at 
the                          day  of 

Note. — A  set  offormsy  under  this  Act,  including  complaint,  has  been  carefully 
prepared^  which  is  sold  by  Mr  Morrison^ '  stationer ^  Perth,  and  has  been 
found  a  great  convenience  to  the  trade  in  Perthshire. 

Truck  Act. 

In  order  to  prevent  workmen  being  defrauded  by  their  masters  keeping  stores 
and  supplying  them  with  provisions,  it  mij^cht  possibly  be,  of  inferior  quality,  and  at 
high  prices,  several  statutes  were  passed  fh)m  time  to  time.  These  were  all  re- 
pealed by  1  and  2  Will.  lY.  c.  36  (1831),  and  the  existing  Act  at  the  same  time 
passed,  being  c.  37  of  the  same  session,  which  is  here  given  at  length : 

1  and  2  WILL.  IV.  Cap.  37. 

An  Act  to  prohibit  the  payment,  in  certain  Trades,  of  Wages  in  Groods,  or 
otherwise  than  in  the  current  coin  of  the  Realm.     (15th  Oct.  1831.) 

Whereas  it  is  necessary  to  prohibit  the  payment,  in  certain  trades,  of  wages 
in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm  :  be  it  therefore 
enacted,  etc.  That  in  all  contracts  hereafter  to  be  made  for  the  hiring  of  any 
artificer  in  any  of  the  trades  hereinafter  enumerated,  or  for  the  performance 
by  any  artificer  of  any  labour  in  any  of  the  said  trades,  the  wages  of  such 
artificer  shall  be  made  payable  in  the  current  coin  of  this  realm  only,  and  not 
otherwise  ;  and  that  if  in  any  such  contract  the  whole  or  any  part  of  such 
wages  shall  be  made  payable  in  any  manner  other  than  in  the  current  coin 
aforesaid,  such  contract  shall  be  and  is  hereby  declared  illegal,  null  and 
void. 

II.  Contract  must  not  contain  stijmlations  as  to  the  tnanner  in  which  Wages 
shall  be  expended. — ^That  if  in  any  contract  hereafler  to  be  made  between  any 
artificer  in  any  of  the  trades  hereinafter  enumerated,  and  his  employer, 
any  provision  shall  be  made  directly  or  indirectly  respecting  the  place  where, 
or  the  manner  in  which,  or  the  person  or  persons  with  whom,  the  whole  or 
any  part  of  the  wages  due  or  to  become  due  to  any  such  artificer  shall  be 
laid  out  or  expended,  such  contract  shall  be  and  is  hereby  declared  illegal, 
null,  and  void. 
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III.  Wages  must  be  paid  in  Coin. — ^That  the  entire  amount  of  the  wages 
carntid  by  or  payable  to  any  artificer  in  any  of  the  trades  hereinafter  enu- 
merated, in  respect  of  any  labour  by  him  done  in  any  such  trade,  shall  be 
actually  paid  to  such  artificer  in  the  current  coin  of  this  realm,  and  not  other- 
wise ;  and  every  payment  made  to  any  such  artificer  by  his  employer,  of  or 
in  respect  of  any  such  wages,  by  the  delivering  to  him  of  goods,  or  otherwise 
than  in  the  current  coin  aforesaid,  except  as  hereinailer  mentioned,  shall  be 
and  is  hereby  declared  illegal,  null,  and  void. 

IV.  Artificer  may  recover  Wages  not  paid  in  the  current  Coin. — ^That  every 
artificer  in  any  of  the  trades  hereinafter  enumerated  shall  be  entitled  to  re- 
cover from  his  employer  in  any  such  trade,  in  the  manner  by  law  provided 
for.  the  recovery  of  servants*  wages,  or  by  any  other  lawful  ways  and  means, 
the  whole  or  so  much  of  the  wages  earned  by  such  artificer  in  such  trade  as 
8hall  not  have  been  actually  paid  to  him  by  such  his  employer  in  the  current 
coin  of  this  realm. 

V.  No  Set-off/or  Goods  supplied. — ^That  in  any  action,  suit,  or  other  pro- 
ceeding to  be  hereafter  brought  or  commenced  by  any  such  artificer  as  afore- 
5<aid,  against  his  employer,  for  the  recovery  of  any  sum  of  money  due  to  any 
such  artificer  as  the  wages  of  his  labour  in  any  of  the  trades  hereinafter 
enumerated,  the  defendant  shall  not  be  allowed  to  make  any  set-ofiT,  nor  to 
claim  any  reduction  of  the  plaintiff's  demand,  by  reason  or  in  respect  of  any 
goods,  wares,  or  merchandize  had  or  received  by  the  plaintiff  as  ort)n  account 
of  his  wages,  or  in  reward  for  his  labour,  or  by  reason  or  in  respect  of  any 
goods,  wares,  or  merchandize  sold,  delivered,  or  supplied  to  such  artificer  at 
any  shop  or  warehouse  kept  by  or  belonging  to  such  employer,  or  in  the 
profits  of  which  such  employer  shall  have  any  share  or  interest. 

VI.  No  Action  for  Goods  supplied  on  account  of  Wages. — ^That  no  employer 
of  any  artificer  in  any  of  the  trades  hereinafter  enumerated  shall  have  or  be 
entitled  to  maintain  any  suit  or  action  in  any  court  of  law  or  equity  against 
any  such  artificer,  for  or  in  respect  of  any  goods,  wares,  or  merchandize  sold, 
delivered,  or  supplied  to  any  such  artificer  by  any  such  employer,  whilst  in 
his  employment,  as  or  on  account  of  his  wages  or  reward  for  his  labour,  or 
fur  or  in  respect  of  any  goods,  wares,  or  merchandize  sold,  delivered,  or  sup- 
plied to  such  artificer  at  any  shop  or  warehouse  kept  by  or  belonging  to  such 
employer,  or  in  the  profits  of  which  such  employer  shall  have  any  share  or 
interest.^ 

VII.  Ovei'seers  may  recover  Wages  not  paid  in  Cash, — That  if  any  such  arti- 
ficer as  aforesaid,  or  his  wife  or  widow,  or  if  any  child  of  any  such  artificer,  not 
being  of  the  full  age  of  twenty-one  years,  shall  become  chargeable  to  any 
l)arish  or  place,  and  if  within  the  space  of  three  calendar  months  next  before 
tlie  time  when  any  such  charge  shall  be  incurred,  such  artificer  shall  have 
earned  or  have  become  entitled  to  receive  any  wages  for  any  labour  by  him 

'  A  question  arose  under  the  previous  Truck  Act,  12  Geo.  I.  c.  34.  The  wages  of  workers 
ill  a  cotton  mill  were  always  paid  in  monev,  and  the  servants  purchased  of  their  ov^n 
uccord  at  a  store  kept  by  the  company,  where  they  had  credit  to  a  certain  extent.  A 
worker,  when  dismissed,  had  L.5, 2s.  lOd.  of  wages  due  to  him,  and  he  was  duo  the  store  for 
furnishings  L.4,  Os.  2d.  The  latter  was  sought  to  be  set-off  against  the  wages.  It  was  pled 
that  the  Act  only  applied  to  payment  of  wages  in  commodities,  or  deduction  of  prior  funush- 
iiigs,  but  did  not  prevent  the  worker  purchasing  at  the  company's  store  after  the  engagement 
u  as  made.  The  Court  decided  for  the  worker  and  against  the  set-off:  Feb.  2, 1827,  H.  Mon- 
tcith  and  Co.  All  doubt  on  the  point  is  removed  by  the  5th  and  6tb  sections  of  the  present 
Act.  It  has  been  hold  in  England  that  deductions  for  room- rent,  use  of  frame,  and  other  pay- 
nient}  in  connection  with  theicork,  do  not  full  within  the  Act*,  Chauner,  8 Q.  B.  311.  See  as 
to  the  oiteration  of  the  Act  the  able  report  of  J.  Hill  Burton  on  Arrestment  of  Wages, 
18.54. 
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done  in  any  of  the  said  trades,  which  wages  shall  not  have  been  paid  to  such 
artificer  in  the  current  coin  of  this  realm,  it  shall  be  lawful  for  the  overseers 
or  overseer  of  the  poor  in  such  parish  or  place  to  recover  from  the  employer 
of  such  artificer  in  whose  service  such  labour  was  done  the  full  amount  of 
wages  so  unpaid,  and  to  proceed  for  the  recovery  thereof  by  all  such  ways 
and  means  as  such  artificer  himself  might  have  proceeded  for  that  purpose ; 
and  the  amount  of  the  wages  which  may  be  so  recovered  shall  be  applied  in 
reimbursing  such  parish  or  place  all  costs  and  charges  incurred  in  respect  of 
the  person  or  persons  to  become  chargeable,  and  the  surplus  shall  be  applied 
and  paid  over  to  such  person  or  persons. 

VIII.  Payment  of  Wages  in  Bank  Notes, — ^And  be  it  further  enacted,  That 
nothing  herein  contained  shall  be  construed  to  prevent  or  to  render  invalid 
any  contract  for  the  payment,  or  any  actual  payment,  to  any  such  artificer 
as  aforesaid,  of  the  whole  or  any  part  of  his  wages,  either  in  the  notes  of  the 
Governor  and  Company  of  the  Bank  o^  England,  or  in  the  notes  of  any  per- 
son or  persons  carrying  on  the  business  of  a  banker,  and  duly  licensed  to 
issue  such  notes  in  pursuance  of  the  laws  relating  to  His  Majesty's  Revenue 
of  Stamps,  or  in  drafts  or  orders  for  the  payment  of  money  to  the  bearer  on 
demand,  drawn  upon  any  person  or  persons  carrying  on  the  business  of  a 
banker,  being  duly  licensed  as  aforesaid,  within  fifteen  miles  of  the  pjace 
where  such  drafts  or  orders  shall  be  so  paid,  if  such  artificer  shall  be  ft'eely 
consenting  to  receive  such  drafts  or  orders  as  aforesaid,  but  all  payments  so 
made  with  such  consent  as  aforesaid,  in  any  such  notes,  drafts,  or  orders  as 
aforesaid,  shall  for  the  purposes  of  this  Act  be  as  valid  and  efifectual  as  if  such 
payments  had  been  made  in  the  current  coin  of  the  realm. 

IX.  Penalties  on  Employers, — That  any  employer  of  any  artificer  in  any 
of  the  trades  hereinafter  enumerated,  who  shall,  by  himself  or  by  the  agency 
of  any  other  peraon  or  persons,  directly  or  indirectly  enter  into  any  contract 
or  make  any  payment  hereby  declared  illegal,  shall  for  the  first  offence  for- 
feit a  sum  not  exceeding  ten  pounds  nor  less  than  five  pounds,  and  for  the 
second  offence  any  sum  not  exceeding  twenty  pounds  nor  less  than  ten 
pounds,  and  in  case  of  a  third  offence,  any  such  employer  shall  be  and  be 
deemed  guilty  of  a  misdemeanour,  and,  being  thereof  convicted,  shall  be 
punished  by  fine  only,  at  the  discretion  of  the  Court,  so  that  the  fines  shall 
not  in  any  case  exceed  the  sum  of  one  hundred  pounds. 

X.  Penalties^  how  recovered, — That  all  offences  committed  aginst  this  Act, 
and  not  hereinbefore  declared  a  misdemeanour,  shall  be  inquired  of  and 
determined,  and  that  all  fines  and  penalties  for  such  offences  shall  be  sued 
for  and  recovered  by  any  person  or  persons  who  shall  sue  for  the  same,  be- 
fore any  two  Justices  of  the  Peace  having  jurisdiction  within  the  county, 
riding,  city,  or  place  in  which  the  offence  shall  have  been  committed  ;  and 
that  the  amount  of  the  fines,  penalties,  and  other  punishments  to  be  inflicted 
upon  any  such  offenders  shall,  within  the  limits  hereinbefore  prescribed,  be 
in  the  discretion  of  such  Justices,  or,  in  cases  of  misdemeanour,  of  the  Court 
before  which  the  offence  may  be  tried ;  and  in  case  of  a  second  offence  against 
this  Act,  it  shall  be  sufficient  evidence  of  the  previous  conviction  and  offence, 
if  a  certificate,  signed  by  the  Clerk  of  the  Peace  or  other  officer  having  the 
custody  of  the  record  of  such  previous  conviction,  shall  be  produced  before 
the  said  Justices  inquiring  of  such  second  offence,  in  which  certificate  shall 
be  stated  in  a  compendious  form  the  general  nature  of  the  offence  for  which 
such  previous  conviction  was  had,  and  the  date  of  such  previous  conviction ; 
and  so,  in  like  manner,  upon  the  trial  of  any  indictment  or  information  for 
any  such  misdemeanour  as  aforesaid,  it  shall  be  sufficient  evidence  of  such 
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second  conviction  for  a  like  offence  if  a  certificate  thereof,  signed  by  the 
Clerk  of  the  Peace  or  other  officer  having  the  custody  of  the  record  of  such 
second  convictioD,  in  such  form  as  aforesaid,  be  produced  to  the  Court  and 
jury  :  Provided  always,  that  no  person  shall  be  punished  as  for  a  second 
offence  under  this  Act  unless  ten  days  at  the  least  shall  have  intervened  be- 
tween the  conviction  of  such  person  for  the  first  and  the  conviction  by  such 
person  of  the  second  offence,  but  each  separate  offence  committed  by  any 
such  person  before  the  expiration  of  the  said  term  often  days  shall  be  punish- 
able by  a  separate  penalty,  as  though  the  same  were  a  first  offence ;  and 
that  no  person  shall  be  punished  as  for  a  third  offence  under  this  Act,  unless 
ten  days  at  the  least  shall  have  intervened  between  the  conviction  of  such 
person  for  the  second  and  the  conviction  by  such  pei'son  of  the  third  offence ; 
but  each  separate  offence  committed  by  any  such  person  before  the  expira- 
tion of  the  said  term  of  ten  days  shall  be  punishable  by  a  separate  penalty, 
as  though  the  same  were  a  second  offence  ;  and  that  the  fourth  or  any 
subsequent  offence  which  may  be  committed  by  any  such  person  against  this 
Act  shall  be  inquired  of,  tried,  and  punished  in  the  manner  hereinbefore 
provided  in  respect  of  any  third  offence  ;  and  that  if  the  person  or  persons 
preferring  any  such  information  shall  not  be  able  or  shall  not  see  fit  to  pro- 
duce evidence  of  any  such  previous  conviction  or  convictions  as  aforesaid, 
any  such  offender  as  aforesaid  shall  be  punished  for  each  separate  offence 
by  him  committed  against  the  provisions  of  this  Act  by  an  equal  number  of 
distinct  and  separate  penalties,  as  though  each  of  such  offences  were  a  first 
or  a  second  offence,  as  the  case  may  be  ;  and  that  no  person  shall  be  pro- 
ceeded against  or  punished  as  for  a  second  or  as  for  a  third  offence  at  the 
distance  of  more  than  two  years  from  the  commission  of  the  next  preceding 
offence. 

XI.  Attendance  of  Witnesses, — That  it  shall  be  lawful  for  any  one  Justice 
of  the  Peace,  in  all  cases  where  any  information  or  complaint  shall  be  made 
as  aforesaid,  and  he  is  hereby  authorized  and  required,  at  the  request  in 
writing  of  any  of  the  parties  to  the  said  complaint,  and  on  the  oath  of  the 
informer  or  complainant,  or  of  the  person  informed  or  complained  against, 
that  he  believes  that  the  attendance  of  any  person  or  persons  as  a  witness  or 
witnesses  will  be  material  to  the  hearing  of  such  information,  to  issue  his 
summons  to  any  such  person  or  persons,  witness  or  witnesses,  to  appear  and 
give  evidence  on  oath  before  himself  and  such  other  Justice  or  Justices  as 
shall  hear  and  determine  such  information  or  complaint,  the  time  and  place 
of  hearing  and  determining  the  same  being  specified  in  the  said  summons ; 
and  if  any  person  or  persons  so  summoned  shall  not  appear  before  the  said 
last-mentioned  Justices  at  the  time  or  place  so  specified  in  the  said  summons, 
and  shall  not  offer  any  reasonable  excuse  for  the  default,  to  the  satisfaction 
of  the  said  last-mentioned  Justices,  or  appearing  according  to  the  directions 
of  the  said  summons,  shall  not  submit  to  be  examined  as  a  witness  or  wit- 
nesses, then,  and  in  every  such  case,  it  shall  be  lawful  for  such  last-mentioned 
Justices,  and  they  are  hereby  authorized  (proof  on  oath,  in  the  case  of  any 
person  not  appearing  according  to  such  summons  having  been  first  made 
before  such  last-mentioned  Justices  of  the  due  service  of  such  summons  on 
every  such  person,  by  delivering  the  same  to  him  or  to  her,  or  by  leaving 
the  same  at  the  usual  place  of  abode  of  such  person,  twenty-four  hours  at 
the  least  before  the  time  appointed  for  such  person  to  appear  before  such 
last-mentioned  Justices),  by  warrant  under  the  hands  and  seals  of  such  last- 
mentioned  Justices  to  commit  such  person  or^persons  so  making  default  in 
appearing,  or  appearing  and  refusing  to  give  evidence,  to  some  prison  within 
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the  jurisdiction  of  the  said  Justices,  there  to  remain  without  bail  or  main- 
prize  for  nny  time  not  exceeding  fourteen  days,  or  until  such  person  or  per- 
sons shall  submit  to  be  examined  and  give  evidence. 

XI  I.  Power  to  levy  Penalties. — ^That  all  Justices  of  the  Peace  shall  and 
are  hereby  empowered,  on  the  conviction  of  any  person  or  persons  for  any 
offence  against  this  Act,  in  default  of  payment  of  any  penalty  or  forfeiture, 
together  with  the  reasonable  costs  and  charges  attending  such  conviction,  to 
cause  the  same  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  ofiender  or  offenders,  by  warrant  or  warrants  under  the  hands  and  seals 
of  such  Justices,  together  with  the  reasonable  costs  of  such  distress  and  sale ; 
and  in  case  it  shall  appear  to  the  satisfaction  of  such  Justices,  either  by  the 
confession  of  the  offender  or  offenders  or  by  the  oath  of  one  or  more  credible 
witness  or  witnesses,  that  he,  she,  or  they  hath  not  or  have  not  goods  and 
chattels  within  the  jurisdiction  of  such  Justices  sufficient  whereon  to  levy  all 
such  penalties  and  forfeitures,  costs  and  charges,  such  Justices  may,  wiliiout 
issuing  any  warrant  of  distress,  commit  the  offender  or  offenders  to  the  com- 
mon gaol  for  three  calendar  months  (unless  the  same  be  sooner  paid),  in  such 
manner  as  if  a  warrant  of  distress  had  been  issued,  and  a  return  of  nulla 
bona  made  thereon. 

Xm.  Partnership  Propei-ty  to  he  so  liable. — That  no  person  shall  be  liable 
to  be  convicted  of  any  offence  against  this  Act  committed  by  his  or  her  co- 
partner in  trade,  and  without  his  or  her  knowledge,  privity,  or  consent ;  but 
it  shall  be  lawful,  when  any  penalty,  or  any  sum  for  wages,  or  any  other 
sum,  is  ordered  to  be  paid  under  the  authority  of  this  Act,  and  the  person  or 
persons  ordered  to  pay  the  «ame  shall  neglect  or  refuse  to  do  so,  to  levy  the 
same  by  distress  and  sale  of  any  goods  belonging  to  any  copartnership  con- 
cern or  business  in  the  carrying  on  of  which  such  charges  may  have  become 
due,  or  such  offence  may  have  been  committed ;  and  in  all  proceedings  under 
this  Act  to  recover  any  sum  due  for  wages  it  shall  be  lawful  in  all  cases  of 
copartnership  for  the  Justices,  at  the  hearing  of  any  complaint  for  the  non- 
payment thereof,  to  make  an  order  upon  any  one  or  more  copartners  for  the 
payment  of  the  sum  appearing  to  be  due  ;  and  in  such  case  the  service  of  a 
copy  of  any  summons  or  other  process,  or  of  any  order,  upon  one  or  more  of 
such  copartners,  shall  be  deemed  to  be  a  sufficient  service  upon  all. 

XIV.  Service  of  Summomes. — ^That  in  all  cases  it  shall  be  deemed  and 
taken  to  be  sufficient  service  of  any  summons  to  be  issued  against  any 
offender  or  offenders  by  any  Justice  or  Justices  of  the  Peace,  under  the  au- 
thority of  this  Act,  if  a  duplicate  or  true  copy  of  the  same  be  left  at  or  upon 
the  place  used  or  occupied  by  such  offender  or  offenders  for  carrying  on  his, 
her,  or  their  trade  or  business,  or  at  the  place  of  residence  of  any  such 
offender  or  offenders,  being  at  or  upon  any  such  place  as  aforesaid,  the  same 
being  directed  to  such  offender  or  offenders,  by  his,  her,  or  their  right  or 
assumed  name  or  names. 

XV.  Form  of  Conviction. — ^That  the  Justices  before  whom  any  person 
shall  be  convicted  of  any  offence  against  this  Act,  or  by  whom  any  person 
shall  be  committed  to  the  common  gaol,  in  default  of  a  sufficient  distress,  or 
for  not  appearing  as  a  witness  or  not  submitting  to  be  examined,  shall  cause 
all  such  convictions,  and  the  summonses  for  the  attendance  of  witnesses,  and 
the  warrants  or  orders  for  such  commitments,  and  the  warrant  or  order 
for  any  such  distress,  to  be  drawn  up  in  the  form  or  to  the  effect  set  forth 
in  the  schedule  to  this  Act  annexed,  with  such  additions  or  .variations  as 
may  be  necesjiary  for  adapting  the  same  to  the  particular  circumstances  of 
the  case. 
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XVL  Return  of  Conmctxom. — That  the  Justices  before  whom  any  convic- 
tion shall  be  had  under  this  Act  shall  cause  the  same  to  be  returned  to  the 
next  general  or  quarter-sessions  of  the  peace,  holden  for  the  county  or  place 
wherein  the  offence  shall  have  been  committed,  and  the  same  shall  then  and 
there  be  delivered  to  the  Clerk  of  the  Peace,  or  other  person  acting  as  such, 
to  be  by  him  filed  among  the  records  of  the  said  Court ;  and  such  Clerk  of 
the  Peace,  or  other  person  acting  as  such,  is  hereby  required,  on  the  tender 
and  payment  to  him  of  the  sum  of  one  shilling,  to  grant  to  any  person  or 
persons,  on  demand,  a  copy  of  any  such  conviction,  with  a  certificate  there- 
upon indorsed  or  thereunto  annexed,  that  the  same  is  a  true  and  accurate 
copy  of  the  original  conviction  returned  to  such  general  or  quarter-sessions 
as  aforesaid. 

XVII.  Convictions  not  to  be  Quashed. — ^That  no  conviction,  order  or  adju- 
dication made  by  any  Justices  of  the  Peace  under  the  provisions  of  this  Act 
shall  be  quashed  for  want  of  form,  nor  be  removed  by  certiorari  or  other- 
wise into  any  of  His  Majesty's  superior  Courts  of  record ;  and  no  warrant 
of  distress,  or  of  commitments  in  default  of  sufiicient  distress,  shall  be  held 
Toid  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  and  there  be  a  good  and  valid  conviction  to  sus- 
tain the  same. 

XVin.  AppliccUion  of  Penalties. — That  out  of  any  penalty  or  forfeiture  in- 
curred by  any  oficnce  committed  against  this  Act,  it  shall  be  lawful  for  the 
Court  or  Justices  imposing  the  same  to  award  any  sum  to  the  informer,  not 
exceeding  in  any  case  the  sum  of  twenty  pounds ;  and  the  rest  of  any  such 
pecuniary  penalty  or  forfeiture  shall  go  to  the  treasurer  of  the  county  in 
which  the  oifence  shall  be  committed,  in  aid  of  the  rates  of  such  county : 
Provided  always,  that  every  proceeding  whatsoever  for  any  offence  against 
this  Act  shall  be  commenced  within  three  calendar  months  after  such  offence 
shall  have  been  committed. 

XIX.  Specification  oft/ie  Trades. — That  nothing  herein  contained  shall  ex- 
tend to  any  artificer,  workman,  or  labourer,  or  other  person  engaged  or  em- 
ployed in  any  manufacture,  trade,  or  occupation,  excepting  only  artificers, 
workmen,  labourers,  and  other  persons  employed  in  the  several  manufactures, 
trades  and  occupations  following ;  (that  is  to  say),  in  or  about  the  making, 
casting,  converting,  or  manufacturing  of  iron  or  steel,  or  any  parts,  branches, 
or  processes  thereof;  or  in  or  about  the  working  or  getting  of  any  mines  of 
coal,  ironstone,  limestone,  salt-rock ;  or  in  or  about  the  working  or  getting 
of  stone,  slate,  or  clay  ;  or  in  the  making  or  preparing  of  salt,  bricks,  tiles, 
or  quarries  ;  or  in  or  about  the  making  or  manufacturing  of  any  kinds  of 
nails,  chains,  rivets,  anvils,  vices,  spades,  shovels,  screws,  keys,  locks,  bolts, 
hinges,  or  any  other  articles  or  hardwares  made  of  iron  or  steel,  or  of  iron 
and  steel  combined,  or  of  any  plated  articles  of  cutlery,  or  of  any  goods  or 
wares  made  of  brass,  tin,  lead,  pewter,  or  other  metal,  or  of  any  japanned 
goods  or  wares  whatsoever ;  or  in  or  about  the  making,  spinning,  throwing, 
twisting,  doubling,  winding,  weaving,  combing,  knitting,  bleaching,  dyeing, 
printing,  or  otherwise  preparing  of  any  kinds  of  woollen,  worsted,  yarn, 
stuff,  jersey,  linen,  fustian,  cloth,  serge,  cotton,  leather,  fur,  hemp,  fiax,  mo- 
hair, or  silk  manufactures  whatsoever,  or  in  or  about  any  manufactures 
whatsoever  made  of  the  said  last-mentioned  materials,  whether  the  same  be 
or  be  not  mixed  one  with  another ;  or  in  or  about  the  making  or  otherwise 
preparing,  ornamenting,  or  finishing  of  any  glass,  porcelain,  china,  or  earthen- 
ware whatsoever,  or  any  parts,  branches,  or  processes  thereof,  or  any  ma- 
terials used  in  any  of  such  last-mentioned  trades  or  employments ;  or  in  or 
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about  the  making  or  preparing  of  bone,  thread,  silk,  or  cotton  lace,  or  of 
laoe  made  of  any  mixed  materials. 

XX.  Domestics, — That  nothing  herein  contained  shall  extend  to  any  do- 
mestic servant  or  servant  in  husbandry. 

XXL  Justices* — That  no  Justice  of  the  Peace,  being  a  person  also  en- 
gaged in  any  of  the  trades  or  occupations  enumerated  in  this  Act,  or  the 
father,  son,  or  brother  of  any  such  person,  shall  act  as  a  Justice  of  the  Peace 
under  this  Act. 

XXII.  County  Magistrates. — ^That  in  all  cities,  boroughs,  or  corporate 
towns,  where  the  magistrates  for  the  time  being  are  disqualified  by  the  fore- 
going clause  from  administering  this  Act,  then  and  in  every  such  case,  and 
80  often  as  the  same  shall  happen,  it  shall  be  lawful  for  the  magistrates  of 
the  county  in  which  tiie  offence  may  be  committed  (and  not  disqualified  as 
aforesaid)  to  administer,  and  they  are  hereby  authorized  and  empowered  to 
hear,  examine,  and  determine  any  ofiences  committed  against  this  Act,  in 
any  such  cities,  boroughs,  or  corporate  towns ;  and  it  shall  be  lawful  for  the 
complainant  to  remove  the  cases  of  information  or  complaint  firom  the  said  * 
cities,  boroughs,  or  corporate  towns,  to  any  other  Court  of  Session  or  petty 
session  not  exceeding  twelve  miles  from  the  place  where  the  offence  shall 
have  been  committed ;  any  law,  charter  usage,  or  custom  to  the  contrary 
notwithstanding. 

XXin.  Particular  Exceptions, — That  nothing  herein  contained  shall  ex- 
tend, or  be  construed  to  extend,  to  prevent  any  employer  of  any  artificer,  or 
agent  of  any  such  employer,  from  supplying  or  contracting  to  supply  to  any 
such  artificer  any  medicine  or  medical  attendance,  or  any  fuel,  or  any  mate- 
rials, tools,  or  implements  to  be  by  such  artificer  employed  in  his  trade  or 
occupation,  if  such  iirtificers  be  employed  in  mining,  or  any  hay,  com,  or 
other  provender  to  be  consumed  by  any  horse  or  other  beast  of  burden  em- 
ployed by  any  such  artificer  in  his  trade  and  occupation  ;  nor  from  demising 
to  any  artificer,  workman  or  labourer  employed  in  any  of  the  trades  or  oc- 
cupations enumerated  in  this  Act  the  whole  or  any  part  of  any  tenement  at 
any  rent  to  be  thereon  reserved ;  nor  from  supplying  or  contracting  to  sup- 
ply to  any  such  artificer  any  victuals  dressed  or  prepared  under  the  roof  of 
any  such  employer,  and  there  consumed  by  such  artificer ;  nor  from  making 
or  contracting  to  make  any  stoppage  or  deduction  from  the  wages  of  any 
such  artificer  for  or  in  respect  of  any  such  rent ;  or  for  or  in  respect  of  any 
such  medicine  or  medical  attendance  $  or  for  or  in  respect  of  such  fuel,  mate- 
rials, tools,  implements,  hay,  corn,  or  provender,  or  of  any  such  victuals 
dressed  and  prepared  under  the  roof  of  any  such  employer  ;  or  for  or  in  re- 
spect of  any  money  advanced  to  such  artificer  for  any  such  purpose  as  afore- 
said :  Provided  always,  that  such  stoppage  or  deduction  shall  not  exceed 
the  real  and  true  value  of  such  fuel,  materials,  tools,  implements,  hay,  com, 
and  provender,  and  shall  not  be  in  any  case  made  from  the  wages  of  such 
artificer,  unless  the  agreement  or  contract  for  such  stoppage  or  deduction 
shall  be  in  writing,  and  signed  by  such  artificer.^ 

XXIV.  Employers  may  advance  Money, — That  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  prevent  any  such  employer  from 
advancing  to  any  such  artificer  any  money  to  be  by  him  contributed  to  any 
friendly  society  or  bank  for  savings  duly  established  according  to  law,  nor 

1  It  was  held  that  there  was  no  violation  of  the  statute  by  deducting,  aiccordinc  to  the  usage 
of  the  trade,  \st^  for  rent  of  frames  and  standing  room ;  2cf,  for  a  boy  winding ;  3d,  one  penny 
in  the  shilling  for  compensation  to  the  owner  of  the  frames  used  ;  Cbauner  v.  CumnuDss, 
8Q.  B.SH.  * 
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from  advancing  to  any  sncli  artificer  any  money  for  his  relief  in  sickness,  or 
for  the  education  of  any  child  or  children  oi'  such  artirtccr,  nor  from  deduct- 
ing or  contracting  to  deduct  any  sum  or  sums  of  money  from  the  wages  of 
such  artificers  for  the  education  of  any  such  child  or  children  of  such  artifi- 
cer, and  unless  the  agreement  or  contract  for  such  deduction  shall  be  in 
writing,  and  signed  by  such  artificer. 

XXV.  Definition  of  Tenm. — That  in  the  meaning  and  for  the  purposes  of 
this  Act,  all  workmen,  labourers,  and  other  persons  in  any  manner  engaged 
in  the  performance  of  any  work,  employment,  or  operation,  of  what  nature 
soever,  in  or  about  the  several  trades  and  occupations  aforesaid,  shall  be  and 
be  deemed  "artificers;"  and  that  within  the  meaning  and  for  the  purposes 
afiyreaaid,  all  ma&ters,  bailifis,  foremen,  managers,  clerks,  and  other  persons 
engaged  in  the  hiring,  employment,  or  superintendence  of  the  labour  of  any 
Budi  artificers,  shall  be  and  be  deemed  to  be  "  employers ;"  and  that  within 
the  meaning  and  for  the  purposes  of  this  Act,  any  money  or  other  thing  had 
or  coDtract^  to  be  paid,  delivered,  or  given  as  a  reconi|>ense,  feward,  or  re- 
muneration for  any  labour  done  or  to  be  done,  whether  within  a  certain 
time  or  to  a  certain  amount,  or  for  a  time  or  an  amount  uncertain,  shall  be 
deemed  and  taken  to  be  the  "  wages"  of  such  labour ;  and  that  wrthin  the 
meaning  and  for  the  purposes  aforesaid,  any  agreement,  understanding,  de- 
vice, contrivance,  collusion,  or  arrangement  whatsoever  on  the  subject  of 
wages,  whether  written  or  oral,  whether  direct  or  indirect,  to  which  the  em- 
ployer and  artificer  are  parties  or  are  assentinpr,  or  by  which  they  are  mu- 
tually bound  to  each  other,  or  whereby  either  of  them  shall  have  endeavour- 
ed to  impose  an  obligation  on  the  other  of  them,  shall  be  and  be  deemed  a 
"  contract." 

XX VL  Commencetnent  of  Act. — Three  calendar  monUis  next  after  the  day  of 
pasting  tlte  same. 

XXVn.  Extension  of  Act. — That  the  provisions  of  this  Act  shall  extend 
over  the  whole  of  that  part  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land  called  Qreai  Britain, 

SCHEDULE  referred  to  by  the  foregoing  Act. 

Form  of  Conviction, 
)  Be  it  remembered.  That  on  this  day  of 

to  wit.     )  in  tiie  year  of  our  Lord  ,  at 

in  the  county  of  ,  ^.  ^.  is  duly  convicted  before  us,  C,  X)., 

and  J.  (?.,  two  of  Iler  Majesty's  Justices  of  the  Peace  for  the  of 

,  for  that  the  said  A.  B.  [spcafy  the  offence^  and  the  time  and 
place  when  and  where  committed],  whereby  the  said  A .  B,  has  forfeited  the 
sum  of  ,  this  being  adjudged  to  be  the  first  [or  second]  ofience 

[as  the  ease  may  be]  against  the  provisions  of  an  Act  to  prohibit  the  payment 
of  wages  in  goods,  besides  the  costs  of  this  conviction,  which  we  assess  at 
the  sum  of  [^ftere  state  to  whom  and  in  what  proportions 

the  penalty  a^id  costs  are  to  be  paid],  pursuant  to  the  Statute  in  that  case 
provided. 

Given  under  our  hands  and  seab, 

Sumfnons  to  Witness, 
\  WnERKAS  information  upon  oath  has  been  made  before  me,  A. 
to  wit.      )       B.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  for 
the  county  aforesaid,  that  C.  D.  of  has  been  guilty  of  an  of- 


640  MASTER  AND  SERVANT  (Teuck  Act.) 

fence  against  the  laws  prohibiting  the  payment  of  wages  in  goods,  and  that 
you  are  a  material  witness  to  be  examined  on  the  hearing  and  determination 
of  such  information  ;  these  are  therefore  to  require  you  to  appear  personally 
before  me,  and  such  other  Justice  or  Justices  as  shall  hear  and  detormine 
such  information,  at  ,  in  the  county  aforesaid,  on  the 

day  of  ,  at  the  hour  of  of  the  same  day, 

there  to  be  examined  touching  the  matters  alleged  in  such  information.  As 
witness  my  hand. 

Warrant  of  Commitment  of  a  Witness. 
\  To  the  Constable  or  other  proper  Officer,  and  to  the  Keeper  or 
to  wit.      )       Gaoler  of 

Wherkas  C.  D.  hath  been  duly  summoned  to  appear  and  give  evidence 
before  us,  A.  0,  and  G,  F.^  two  of  Her  Majesty's  Justices  of  the  Peace  for  the 
county  [or  riding,  city,  division,  or  place]  of  ,  on 

this  *  day  of  ,  being  the  time  and 

place  appointed  for  hearing  and  determining  the  complaint  made  on  the  oath 
of  before  us,  against  A,  B.,  of  having  [stating  the 

offence  as  laid  in  the  information^  contrary  to  the  laws  now  in  force  for  pro- 
hibiting the  payment  of  wages  in  goods  :  And  whereas  the  said  (7.  Z>.  hath 
not  appeared  before  us  at  the  time  and  place  aforesaid  specified  for  that  pur- 
pose, or  offered  any  reasonable  excuse  for  his  default  Qor  ]  : 
And  whereas  the  said  C.  D,  having  appeared  before  us  at  the  time  and  place 
aforesaid  specified  for  that  purpose,  hath  not  submitted  to  be  examined  as  a 
witness,  and  give  his  evidence  before  us  touching  the  matter  of  the  said 
complaint,  but  hath  refused  so  to  do  [or  ] ;  There- 
fore we,  the  said  Justices,  do  hereby,  in  pursuance  of  the  Statute  made,  etc. 
[setting  forth  the  title  of  this  Act"]  commit  the  said  C.  D,  to  the  [descrihing  the 
prison^,  there  to  remain  without  bail  or  mainprize,  for  his  contempt  aforesaid, 
for  the  space  of  three  calendar  months,  or  until  he  shall  submit  himself  to  be 
examined  and  give  his  evidence  touching  the  matter  of  the  said  complaint, 
or  shall  otherwise  be  discharged  by  due  course  of  law.  And  you  ^the  scud 
Constable  or  Peace-Officer  to  whom  the  warrant  is  directed]  are  hereby  antho- 
rized  and  required  to  take  into  your  custody  the  body  of  the  said  C,  Z>.,  and 
him  safely  to  convey  to  the  said  prison,  and  him  there  to  deliver  to  the 
gaoler  or  keeper  thereof,  who  is  hereby  authorized  and  required  to  receive 
into  his  custody  the  body  of  the  said  C,  />.,  and  him  safely  to  retain  and 
keep,  pursuant  to  this  commitment.  Given  under  our  hands  and  seals,  this 
day  of                        in  the  year  of  our  Lord 

Warrant  to  distrain  for  Forfeiture. 
\  To  the  Constable  [Headborough]  or  [Tithingman]  of 
to  wit.      ) 

Whereas  A,  B,  o^  ,  is  this  day  convicted  before  as, 

C.  Z>.  and  J,  G.,  two  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  county,  upon  the  oath  of  JI,  K.^  a  credible  witness,  for  that  the  said 
A.  B.  did  \Jiere  set  forth  the  offence"],  contrary  to  the  Statute  in  that  case  made 
and  provided,  by  reason  whereof  the  said  A.  B.  hath  forfeited  the  sum  of 

,  to  be  distributed  as  herein  is  mentioned,  besides  the  sum 
of  for  costs,  both  of  which  he  hath  refused  to  pay  ;  These 

are  therefore,  in  Her  Majesty's  name,  to  command  you  to  levy  the  said  sum 
of  ,  and  abo  the  sum  of  for  costB,  by 
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distress  of  the  goods  and  chattels  of  him,  the  said  A,  B.;  and  if  within  the 
space  of  days  next  after  such  distress  by  you  taken,  the  said 

sums,  together  with  the  reasonable  charges  of  taking  and  keeping  the  same, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by  you 
distrained,  and  out  of  the  money  arising  by  such  sale  that  you  do  retain  the 
said  costs,  and  also  the  said  forfeiture  or  sum  of  ,  and 

thereout  pay  to  L.  A/.,  who  hath  informed  and  prosecuted  in  this  case,  the 
sum  of  ,  being  his  adjudged  portion  of  such  forfeiture,  the 

residue  whereof  is  to  go  to  the  treasurer  of  the  said  county  of  , 

in  aid  of  the  rates  thereof;  and  that  you  do  return  the  overplus,  on  demand, 
to  him,  tlie  said  A.  B,  (the  reasonable  charges  of  taking,  keeping,  and  selling 
the  said  distress  being  first  deducted) ;  and  if  sufficient  distress  cannot  be 
found  of  the  goods  and  chattels  of  the  said  A.  B.  whereon  to  levy  the  said 
sum  of  ,  that  then  you  certify  the  same  to  us,  together, 

with  this  warrant. 

Given  under  our  hands  and  seals. 


I 


Commitment  Jbr  Want  of  Distress. 

To  the  [Constable]  of  in  the  said  County,  and  to  the 

Keeper  of  the  Common  Graol  [or  the  House  of  Correction]  at 
to  wit.       )  9  in  the  said  County. 

Whereas  A.  B.  o£  ,  in  the  said  county,  was  on  the 

day  of  ,  convicted  before  us,  C.  D.  and  J.  6r.,  two  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  county,  upon  the  oath  of 
H.  AT.,  a  credible  witness,  for  that  he,  the  said  A.  B,  [here  set  forth  the  of' 
fence]^  contrary  to  the  Statute  made  in  the  year  of  the  reign  of  His  late 

Majesty  King  William  the  Fourth,  by  reason  whereof  the  said  A,  B.  hath 
forfeited  the  sum  of  ,  besides  the  sum  of 

for  costs  :  And  whereas  on  the  day  of  ,  in  the  year 

aforesaid,  we  did  issue  our  warrant  to  the  [constable]  of  ,  to 

levy  the  said  sum  of  ,  and  costs,  by  distress  and  sale  of 

the  goods  and  chattels  of  him,  the  said  A.  J9.,  and  to  distribute  the  same 
according  to  the  directions  of  the  said  Statute  :  And  whereas  it  duly  appears 
to  us,  upon  the  oath  of  the  said  [^constable],  that  the  said  [^constable]  hath 
used  his  best  endeavours  to  levy  the  said  sum  on  the  goods  and  chattels  of 
the  said  ^ .  ^.  as  aforesaid,  but  that  no  sufficient  distress  can  be  had  whereon 
to  levy  the  same  [or  by  confession  of  the  said  A^  B,^  or  by  the  oath  of  a  cre- 
dible witness,  that  the  said  A .  B,  hath  not  goods  and  chattels  within  our 
jurisdiction  whereon  to  levy  the  said  forfeiture  and  costs]  ;  These  are  there- 
fore to  command  you,  the  said  [constable]]  of  aforesaid 
to  apprehend  the  said  A .  B.,  and  him  safely  to  convey  to  the  common  gaol 
[or  house  of  correction^  at  ,  in  the  said  county,  and  there 
to  deliver  him  to  the  keeper  thereof,  together  with  this  precept.  And  we  do 
also  command  you,  the  said  keeper,  to  receive  and  keep  in  your  custody  the 
said  A,  B,  for  the  space  of  three  months,  unless  the  said  sum  and  costs  shall 
be  sooner  paid ;  and  for  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  our  hands  and  seals. 

Note. — A  person  contracting  to  do  certain  cuttings  in  a  railway  was  held  not 
protected  by  the  Act,  though  he  worked  alongst  with  his  servants ;  Riley  v. 
Warden,  2  Exch.  59.  But  a  person  who  had  contracted  to  work  in  a  colliery 
himself  and  with  others  was  held  to  have  the  benefit  of  the  Statute  ;  Weaver 
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V.  Floyd,  21  Law  J.  2  B.  151.    But  the  judgment  in  Riley's  case  was  repeated 
under  similar  circumstances  ;  Sharman  v.  Sanders,  22  Law  J.  C.  P.  86. 

See  Factory  Acts — Embezzlement. 

MEASUREMENT.  In  sales  of  land,  a  statement  of  measurement  may  be  either 
taxative  or  descriptive.  If  the  former,  and  forming  part  of  the  contract,  the  title  is 
strictly  confined  to  the  expressed  quantity,  as  in  a  bounding  charter  of  land.  If  the 
latter,  it  is  not  held  as  conditional  or  restrictive;  1667,  Deas,  Mor.  10,604  ;  11th 
March  1830,  Balnier.     Sec  Weights  and  Measures. 

MEDIETAS  LINGUAE.  In  pleas  between  foreigners  and  natives,  the  jury  in 
England  must  be  half  natives  and  half  foreigners,  though  not  necessarily  of  the  same 
country  as  the  alien  himself.     It  is  not  recognised  in  Scotland.     See  Alien. 

MEDICINES — claims  for  such  as  are  furnished  on  deathbed  are  privileged  and 


97.  Persons  using  chloroform,  or  other  drug  in  order  to  commit  a  felony,  are  guilty 
of  felony  by  14  and  15  Vict.  c.  19  (1851.)  The  sale  of  arsenic  is  regulated  by  14 
Vict.  c.  13  (1851.)     See  Poison. 

MEDITATIONE  FUG  JS.  —The  procedure  against  a  dehtor  as  infuga,  or  about 
to  leave  Scotland  without  intention  of  speedy  return,  is  one  of  the  most  delicate 
duties  which  fall  within  the  province  of  Justices  of  the  Peace,  and  wherever  possible, 
the  aid  of  the  Clerk  of  Court  should  he  obtained.  But  as  in  remote  districts  this 
may  not  be  easily  obtained,  and  the  case  may  not  admit  of  delay,  the  following 
brief  observations  and  forms  are  offered : — 

Jurisdiction. — 1.  The  application  may  be  made  to  the  Court  of  Session;  1665, 
Mason,  M.  8547  (biU  there  has  been  no  recent  instaiice  of  this);  to  Sheri^  ;  1701, 
Ayrie,  M.  4826  ;  to  Magistrates  of  bur<rhs ;  to  Justices  of  the  Peace ;  1789,  Laing ; 
M.  8555  ;  and  to  the  bailie  of  the  Abbey  against  debtors  residing  therem,  as  the 
Sanctuary  does  not  protect  from  such  warrants;  1793,  Wight,  M.  8558. 

2.  The  application  is  generally  made  to  a  magistrate  of  the  jurisdiction  to  which 
the  debtor  is  subject  by  residence.  But  it  is  sufficient  that  the  debtor  is  at  the  time 
within  the  jurisdiction  of  the  magistrate  to  whom  the  application  is  made,  though 
he  has  neither  residence  nor  estate  within  his  territory,  nor  is  liable  to  be  convened 
therein  in  the  action  of  constitution  to  follow  thereon  ;  1727,  Barrowfield,  M.  8549. 

The  Applicant. — 1.  The  creditor  is  the  applicant ;  and  if  a  company,  then  one 
of  the  partners  must  make  oath,  and  swear  that  he  is  a  partner  ;  18th  Nov.  1831, 
Crowder.        '  ^ 

2.  Joint  creditors  ought  to  unite  in  an  application  ;  but  an'application  by  one  of 
three  joint  assignees  under  an  English  commission  of  bankruptcy,  was  sustained  by 
a  majority  of  the  Court ;  1797,  Scudamore,  M.  8559. 

3.  If  the  creditor  be  not  witlun  Scotland,  the  application  must  be  in  his  name, 
with  the  addition  of  a  solvent  mandatory  residing  therein ;  17th  Jan.  1822,  M'Coll. 
The  creditor  must  make  an  affidavit  of  verity  before  a  proper  official,  and  the  man- 
datory, a  corroborative  oath  of  credulity;  2d  July  1814,  Place.  A  mandate  was 
sustained,  though  not  holograph  or  tested  ;  1797,  Scudamore,  M.  8559.  But  it  is 
recommended  that  it  be  holograph.  See  13th  Nov.  1829,  Bonny  and  Mandatory ; 
28th  June  1834,  Bentham.     See  Mandate. 

The  Debt. — 1 .  There  must  be  an  existing  civil  debt  or  ohligation  ahove  L.8,  6s.  8d., 
but  it  is  not  necessary  that  it  be  past  due  and  payable,  or  that  it  be  constituted  by 
bill  or  decree.  It  may  even  be  contingent — such  as  the  aliment  of  a  child  unborn. 
But  in  every  case  it  must  be  specific^  so  that  the  cautioner  may  know  the  extent  of 
his  obligation ;  30th  June  1826,  Pratt.  A  warrant  founded  on  a  random  claim  of 
damages  for  slander  was  set  aside ;  20th  Nov.  1847,  Campbell. 

2.  The  creditor's  oath  is  prima  facie  evidence  of  the  debt,  but  if  there  be  a 
voucher,  it  ought  to  be  produced  as  well  as  a  particular  account  of  furnishings  to 
fix  the  identity  of  the  claim  ;  1773,  Herron,  M.  8550  ;  17th  July  1851,  Garrioch. 

3.  Warrants  were  sustained  at  the  instance,  \sty  of  the  drawer  of  a  bUl  against  the 
acceptor,  though  it  had  been  discounted  by  the  drawer^  and  formed,  therefore,  only 
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a  contingent  debt ;  10th  Dec,  1828,  Thorn.  2d,  Of  a  wife  against  her  husband  whom 
she  was  sueing  for  aliment ;  10th  July  1823,  Reid  ;  18th  Nov.  1848,  Anderson. 
3fl?,  Against  a  party  sued  to  account  for  the  proceeds  of  shipments,  or  otherwise  to 
pay  L.5000  of  profits  ;  1782,  Wright,  M.  8653.  4^A,  Against  a  tenant  for  future 
rents  under  a  lease  ;  9th  March  1838,  M*Gill.     See  18th  Nov.  1823,  Cameron. 

4.  Where  a  creditor  has  got  a  decree,  but  not  ready  for  fiaal  execution,  or  holds  a 
current  bill,  he  is  entitled  to  a  warrant  to  compel  caution,  not  judiccUum  solvi,  that 
is  to  pay  the  debt,  but  to  abide  the  diligence  of  the  law,  and  to  that  end  that  the 
debtor  shall  appear  at  a  certain  time  and  place;  1776,  Cockbum,  Ap.  to  M.  ;  10th 
Dec.  1828,  Thom. 

6.  Where  a  creditor  has  personal  diligence  ready /or  execution,  the  warrant  is  un- 
necessary, and  incompetent  unless  on  special  grounds  where  the  debtor  is  concealed, 
except  on  Sabbath,  on  which  day  ordinary  civil  diligence  cannot  be  executed.  A 
case  of  this  kind  occurred,  6th  July  1821,  Blair.  See  16th  Nov.  1786,  Buston, 
Hume's  Cases,  400. 

6.  The  warrant  cannot  be  granted  at  the  instance  of  a  defender  for  expectant 
costs,  until  these  be  awarded. 

7.  It  has  been  found  that  no  warrant  can  be  obtained  for  debts  not  exceeding 
L.8,  6s.  8d.,  and  damages  were  found  due  for  the  use  of  such  warrant;  18th  Dec 
1844,  Marshall. 

The  Debtor  must  be  in  Fuga. — 1.  He  must  be  about  to  leave  Scotland,' 
and  not  merely  to  remove  from  one  part  thereof  to  another,  or  to  retire  to  the 
Sanctuary  ;  Ersk.  B.  1,  T.  2,  S.  21 ;  2d  July  1814,  Place ;  3d  Dec.  1822,  Ooudie, 
7th  Feb.  1832,  M*Rae ;  18th  Nov.  1040,  Anderson. 

2.  He  must  be  leaving  Scotland  not  in  the  wav  of  business,  or  with  the  probabi- 
lity of  a  speedy  return.  So  an  officer  rejoining  his  regiment  was  held  not  liable  to 
be  attached  under  this  warrant ;  10th  March  1812,  Hamilton.  And  the  like  opi- 
nion was  given  in  favour  of  the  master  of  a  vessel  trading  between  Scotland  and  Ire- 
land ;  10th  July  1813,  Shearer.  (N.  R.)  And  the  same  with  a  dealer  in  clothes 
going  on  his  periodical  journey  to  Ireland  ;  3d  Feb.  1827,  Gorman.  But  the  war- 
rant  was  sustained  against  a  minister  going  to  settle  in  a  church  in  Demerara ;  21st 
Jan.  1826,  Haldaine.  And  against  a  debtor  going  to  America  to  superintend  the 
examination  of  a  witness  in  the  cause,  between  him  and  the  party  applying  for  the 
warrant  ;  20th  May  1831,  M'Kinnon.  In  an  action  of  damages,  the  Lord  Chief 
Commissioner  (Adam)  held  the  question  for  the  jury  to  be,  "  Whether  credible  in- 
formation had  been  given  sufficient  to  raise  a  reasonable  ground  of  belief  in  the  credi- 
tor's mind  that  his  debtor  had  it  in  contemplation  to  leave  Scotland  and  to  return 
to  Ireland,  for  the  purpose  of  avoiding  the  payment  of  his  debts ;"  13th  Feb.  1821, 
O'Reilly ;  2  Murray's  Reports,  422. 

3.  A  married  woman  is  not  liable  unless  she  is  carrying  on  business  separately  on 
her  own  account,  or  the  claim  is  only  for  the  consequences  of  her  own  delict ;  1715, 
Pitcairn,  M.  13,948  ;  1789,  Churnside,  M.  6082  ;  18th  Nov.  1831,  Crowdcr. 

4.  Having  a  landed  estate  in  Scotland  does  not  exempt  the  proprietor  from  this 
warrant ;  1773,  Harron,  M.  8550. 

Foreigners. — 1.  The  mere  fact  of  being  bom  in  Scotland  will  not  found  a 
jurisdiction  in  the  Scotch  courts  if  a  domicile  exist  elsewhere;  5th  July  1825,  Grant 
«.  Peddie  (House  of  Lords). 

2.  Forty  days*  constant  and  fixed  residence  will  found  a  jurisdiction  as  to  all 
Scotch  debts — also  as  to  foreign  debts,  if  the  debtor  has  left  his  foreign  residence ; 
19th  Jan.  1708,  Calder,  M.  2250. 

3.  Contracts  or  obligations  made  or  to  be  fulfilled  in  Scotland,  may  be  prosecuted 
for  there ;  and,  therefore,  this  warrant  may  perhaps  be  obtained  on  such  claims  if 
the  debtor  be  found  in  Scotland ;  1760,  Hog.  M.  4780. 

4.  The  possession  of  property  in  Scotland  will  render  the  proprietor  personally 
liable  to  actions  in  reference  to  that  property,  and,  therefore,  the  warrant  may  per- 
haps be  obtained  on  such  claims ;  30th  June  1831,  Ferrie. 

5.  Where  the  debtor  has  left  another  country  to  avoid  his  creditors,  and  is  in  Scot- 
land, not  with  intention  of  abiding  there,  or  of  returning  to  the  other  country,  but  of 
absconding  from  his  creditors,  he  appears  liable  to  this  warrant  to  secure  his  answer- 
ing to  the  suit  of  his  creditors  in  a  competent  court ;  1755,  Herries,  M.  2044  ;  1782, 
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Wright,  M.  8553  ;  1797,  Jowett,  Hume,  403 ;  1814,  Hobson,  Ibid,  408  ;  1816, 
Bowes,  Ibid.  July  1820,  Kerslake  (More  6)  ;  6th  July  1821,  Blair ;  Crowder,  supra; 
4th  March  1801,  Tasker ;  16th  June  1811,  Robinson;  20th Dec.  1811,  Dickie. 

6.  Where  the  debtor  is  in  Scotland  for  some  temporary  purpose  of  pleasure  or 
business,  and  has  not  left  his  own  country  under  suspicious  circumstances,  and  to 
avoid  the  diligence  of  his  creditors  there,  it  does  not  appear  he  can  be  made  liable 
to  this  warrant,  and  the  partners  of  a  foreign  company  cannot  be  so  apprehended  for 
a  company  debt;  1770,  Mackay  (Ilailes,  389);  1773,  Herron,  M.  8550. 

7.  Where  the  debtor  has  no  fixed  domicile,  one  must  be  sisted  for  him,  such  as  his 
agent's  office  or  the  clerk's  office,  and  the  action  must  be  then  brought  in  the  Court 
of  Session;  1774,Telfer,  M.  2054;  18th  Nov.  1823,  Home. 

The  Petition. — 1.  The  petition  must  set  forth  the  names  and  designations  of  the 
creditors  and  debtors — no  mere  descriptive  title  will  stand;  "  Culcreuch  Cotton  Co." 
27th  Nod.  1822.  Foreigners  must  sist  a  mandatory  of  the  same  rank  or  class  as 
themselves  resident  in  this  country  ;  17th  Jan.  1822,  M*Coll ;  2d  July  1814,  Place. 
The  creditors'  subscription  to  the  petition  was  held  a  sufficient  mandate;  1814, 
Hobson,  Hume,  408 ;  Kerslake,  supra. 

The  Creditor's  Oath. — 1.  The  oath  must  be  taken  by  the  magistrate  and  not 
by  the  clerk  ;  14th  May  1813,  Borthwick.  Where  out  of  the  kingdom,  an  affidavit 
must  be  produced  from  the  creditor,  and  a  corroborative  oath  enutted  by  the  man- 
datory ;  1797,  Scudamore,  M.  8^'>59  ;  2d  July  1814,  Place. 

2.  The  creditor  must  distinctly  swear  to  the  debt,  and  produce  vouchers  or  ac- 
counts where  such  exist.  The  oath  ought  not  merely  to  state  that  the  deponent  has 
been  informed  that  the  debtor  is  about  to  leave  Scotland,  but  that  he  believes  the 
information  to  be  true,  and  should  also  state  the  names  of  his  informants  or  grounds 
of  belief ;  though  this  last  may  not  be  essential,  and  sometimes  may  be  inexpedient 
to  be  given  ;  1797,  Scudamore,  M.  8559  ;  27th  June  1821,  Niven;  18th  May  1832, 
King. 

Warrant  to  Apprehend  for  Examination. — 1.  This  must  not  be  given  with- 
out the  previous  oath  of  the  creditor  ;  1789,  Watson,  M.  8555;  20th  June  ISlSj 
Robertson.'  If  the  debtor  has  left  the  jurisdiction,  the  warr^t  must  be  indorsed  by 
a  magistrate  of  the  jurisdiction  within  which  the  debtor  is  foimd  and  apprehended, 
unless  in  the  hands  of  an  officer  of  the  Sheriff  Court  from  whence  issued  ;  Act  1  Will. 
4,  c  37,  sec.  6;  1  and  2  Vict.  c.  119.  {This  act  does  not  extend  to  warrants  of 
Justices.) 

2.  This  warrant  may  be  executed  on  Sabbath;  1786,  Kempt.  M.  8554;  and 
within  the  Abbey ;  but  if  the  debtor  is  booked  as  resident  there,  it  ought  to  be  granted 
or  first  indorsed  by  the  bailie  of  the  Abbey.  An  oi^dinary  personal  protection  does  not 
protect  against  this  warrant ;  1793,  Wight,  M.  8558.  But  privilege,  which  exempts 
from  imprisonment  for  civil  debts,  such  as  that  of  peers,  members  of  parliament,  and 
married  women,  generally  exempts  from  this  warrant,  with  exceptions  above  noticed. 

3.  The  warrant  must  be  written,  and  without  any  blanks  or  erasures,  and  the 
debtor  cannot  be  apprehended  and  detained  until  the  warrant  be  completed ;  26th 
Nov.  1814,  Anderson  ;  Cth  March  1829,  Cowan. 

Examination  of  Debtor  and  Proof. — I.  It  is  illegal  fo  commit  the  debt  or  with- 
out first  affording  him  an  opportunity  of  being  heard  ;  25th  May  1811,  Hamilton ; 
20th  June  1812,  Robertson. 

2.  The  examination  of  the  debtor  must  be  by  the  magistrate  himself,  and  it  is 
highly  expedient  to  follow  the  same  rule  with  the  proofs,  though  a  commission  for 
that  purpose  appears  not  illegal,  especially  where  the  witnesses  are  at  a  distance, 
14th  May  1813,  Borthwick.  A  warrant  was  sustained  where  the  oath  of  the  credi- 
tor  and  declaration  of  the  debtor  were  taken  by  the  clerk  of  a  royal  burgh  under  a 
commission;  26th  July  1822,  Carrick  (House  of  Lords.)  The  debtor  does  not  re- 
quire to  be  cautioned  by  the  magistrate  as  a  party  under  examination  on  a  criminal 
charge,  that  he  may  decline  to  answer  questions,  and  his  declining  may  be  taken  as 
evidence  of  the  facts  alleged. 

3.  Though- the  debtor  denies  the  debt  (but  which  ought  to  be  made,a  subject  of 
inquiry  at  him),  no  farther  inqu'ry  need  be  made  thereon,  and  the  oath  of  the  creditor 
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is  sufficient  on  that  point  in  this  proceeding,  subject  to  the  penalty  of  false-swearing 
and  damages  ;  13th  Dec.  1821,  Cameron. 

4.  The  examination  of  the  debtor  is  chiefly  directed  as  to  his  intention  to  leave 
the  kingdom.  If  he  admits  such  circumstances  as  raise  a  reasonable  belief  of  that 
fact,  it  is:  enough.  Sometimes  words  to  that  effect  are  spoken  in  jest,  and  without 
serious  intention,  and  so  understood  by  those  who  heard  them ;  and  this  may  not  be 
enough  ;  but  if  statements  are  made  with  apparent  deliberation,  it  will  not  do  after- 
wards to  pretend  they  were  not  made  in  earnest.  A  second  examination  is  com* 
petent,  and  especially  when  asked  by  the  debtor,  that  he  may  give  further  expla- 
nations. 

5.  The  proof  ought  to  be  taken  immediately,  or  at  very  early  diets,  and  the  debtor 
may  be  kept  in  custody  or  committed  to  prison,  unless  he  finds  caution  to  attend  the 
diets  in  the  application,  and  to  abide  the  final  judgment  to  be  given  therein.  Im- 
prisonment at  this  stage  ought,  if  possible,  to  be  avoided  ;  1797,  Scudamore,  M. 
8669  ;  4th  March  1801,  Tasker.  The  debtor  is  entitled  to  lead  counter  evidence  to 
that  of  the  petitioner,  so  as  to  show  that  he  is  not  intending  to  leave  the  country. 
The  debtor  from  the  first  is  entitled  to  have  the  benefit  of  a  law  agent,  and  time 
should  be  given  him  to  procure  such  aid. 

6.  The  magistrate  must  exercise  a  sound  discretion  in  granting  or  refusing  the 
warrant.  He  must  not  grant  it  on  bare  suspicion,  nor  refuse  it  where  there  are 
reasonable  grounds  to  suppose  that  the  debtor  is  meditating  to  leave  the  country, 
though  there  be  not  direct  proof  of  actual  preparation  for  that  purpose.  Where 
there  is  grave  doubt  ef  the  existence  of  grounds  for  the  warrant,  or  of  the  truth  of 
the  claim  of  debt,  such  as  where  it  resolves  into  a  vague  claim  of  damages,  the 
magistrate  may  call  on  the  petitioner  for  caution  for  damages  if  the  claim  should  turn 
out  to  be  imfounded  ;  2  Bell^  561  ;  1564,  Angello,  M.  4825;  1701,  Ayrie,  M. 
4826. 

Warrant  to  Commit. — 1.  The  warrant  must  be  carefully  written  out  without 
blanks  or  erasures,  and  it  must  only  be  to  enforce  caution,  juaieio  sistiy  to  abide  the 
petitioner's  action  for  the  special  claim  set  forth  in  the  petition,  not  judicatum  solvit 
to  pay  the  debt,  nor  for  claims  generality  and  it  must  be  precisely  conform  to  and 
within  the  limits  of  the  prayer  of  the  petition ;  1765,  British  Linen  Co.  M.  2054. 
The  warrant  cannot  be  subsequently  restricted,  17th  July  1851,  Garrioch ;  22d 
June  1852,  M*Cubbin.  Per  Lord  President  (M'Neill), — "In  regard  to  a  warrant 
for  apprehension,  if  it  be  an  irregular  warrant,  it  is  dangerous  for  the  Court  to  shape 
and  square  out  of  it  something  tliat  might  be  made  a  good  warrant."  The  debtor 
need  not  be  present  when  giving  the  warrant,  though  in  practice  he  generally  is, 
and  it  is  expedient  he  should  be  present. 

2.  The  warrant  is  subject  to  review  of  the  Court  of  Session  by  advocation,  whidi 
is  passed,  as  matter  of  course,  under  6  Geo.  IV.  c.  120 ;  21st  Jan.  1826,  Haldane. 
The  magistrate,  in  the  meantime,  may  commit  until  caution  be  found  to  abide 
the  judgment  of  the  Supreme  Court.  There  have. been  cases  of  doubt  where  the  ma- 
gistrate sisted  execution  on  such  caution,  to  enable  the  debtor  to  obtain  the  opinion 
of  the  Supreme  Court.  (Tasker,  supra.)  When  in  prison,  suspension  and  liberation 
is  the  proper  mode  of  review. 

3.  In  cases  of  opposition,  the  magbtrate  may  decern  for  the  expenses,  to  be  re- 
covered by  ordinary  diligence,  but  which  it  would  be  illegal  to  include  in  the  war- 
rant. If  the  complaint  is  dismissed,  and  there  appears  to  have  existed  no  grounds 
therefor,  expenses  ought  to  be  given  the  defender.  In  the  ordinary  case,  expenses 
are  given  to  neither  party ;  but  they  may  be  sued  for  by  the  creditor  as  necessary 
to  the  recovery  of  the  debt,  in  the  same  manner  as  he  may  recover  the  expense  of 
arrestments  and  inhibition. 

4.  The  action  of  constitution  must  be  in  the  court  of  the  debtor's  proper  jurisdic- 
tion, which  may  be  different  from  that  where  caution  has  been  found.  The  limita- 
tion in  the  warrant  generally  is  six  months,  and  if  the  action  be  not  brought  within 
that  time,  the  debtor  will  be  liberated  on  application  to  the  court  by  which  he  was 
committed,  after  calling  on  the  creditor,  that  he  may  be  heard  for  his  interest ; 
1803,  M'Callum,  Hume,  405.  It  was  found  not  a  ^ound  of  reduction  of  a  bond 
that  the  term  therein  was  not  limited  ;  1808,  Waddell,  Hume,  406.  '  But  a  debtor 
was  liberated  after  twenty- two  months,  without  an  action  having  been  brought ;. 
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1809,  Chalmers,  Hume,  407.    But  liberation  was  refused  where  there  had  been  a 
delay  only  of  four  months ;  3d  Feb.  1827,  Gorman. 

5.  The  debtor  is  entitled  to  aliment  under  the  Act  of  Grace ;  27th  Jan.  1803, 
Dean ;  but  he  is  bound  to  execute  a  disposition  omnium  bonorum  in  favour  of  his 
creditor;  1766,  Smith,  M.  11,816  ;  and  he  is  not  entitled  to  cessio  where  detained 
on  tUs  warrant  alone ;  17th  Dec.  1824,  Kennedy;  3d  Feb.  1827,  Gorman. 

6.  Where  the  debtor  escapes,  the  magistrate  of  the  burgh  formerly  were,  and 
now  the  keeper  of  the  prison  (who  is  bound  under  the  Prisons'  Act  to  find  sureties) 
is  liaUe  as  cautioner,  jtM^icio  sistif  and  so  to  produce  the  debtor  in  judgment,  but  not 
to  pay  the  debt  as  in  the  case  of  ordinary  diligence ;  1786,  Gordon,  M,  11,756 ; 
1803,  Dean,  Mor.  11,766 ;  26th  Feb.  1819,  Whitecross. 

TuE  Caution. — 1.  The  clerk  of  Court,  and  not  the  magistrate,  has  the  duty  of 
receiving  the  caution,  and  is  liable  as  cautioner  himself  if  he  takes  cautioners  note- 
rioruly  insufficient,  and  he  may  be  liable  in  damages  if  he  refuses  such  as  are  re- 
puted  solvent ;  Act  of  Sederunt,  14th  June  1799.  Juratory  caution  is  not  admit- 
ted ;  1761,  Chalmers,  M.  2042. 

2.  Failing  producing  the  debtor  when  called  on,  the  cautioner  is  bound  to  imple- 
ment the  decree  given  in  the  relative  action ;  but  for  no  additional  sums,  though 
arising  on  the  same  ground  of  action ;  18th  Nov.  1823,  Cameron. 

3.  The  cautioner  continues  bound,  though  the  action  for  the  debt  has  been  al- 
lowed to  fall  asleep ;  1808,  Waddell,  Hume,  406  ;  or  has  been  carried  into  a  Mgher 
court ;  1797,  Myles,  M.  2063.  But  he  may  be  liberated  at  any  time  on  producing 
the  debtor  in  court  after  notice  to  the  creoitor ;  and  thereon,  the  creditor  may  ob- 
tain another  warrant  to  commit  his  debtor  without  farther  procedure ;  1666,  M'Cul- 
loch,  M.  369 ;  17th  Dec.  1842.     Douglas  and  Co. 

4.  The  cautioner  must  be  called  on  to  produce  the  debtor  before  extrad^  and 
thereon  further  caution  may  be  required  for  his  abiding  execution  on  the  decree.  If 
not  so  called  on,  the  first  cautioner  is  free  by  the  extract  of  the  decree;  1774,  Tel- 
fer,  M.  2064;  8th  July  1809,  Stewart;  16th  Feb.  1830,  Fell. 

6.  The  cautioner  is  bound  when  called  on  to  produce  the  debtor  at  all  necessary 
diets,  even  before  judgment,  and  he  must  bring  him  unprotected,  and  so  liable  to  be 
imprisoned;  1710,  Henderson,  M.  1809,  where  the  debtor  had  enlisted;  1797, 
Harding,  Hume,  402,  where  the  defender  had  obtained  a  sist  on  a  suspension ;  1801, 
Tasker,  ftfpro,  where  the  debtor  had  retired  to  the  Sanctuary.  It  nas  been  found 
in  the  Sheriff'  Court  at  Perth  that  presentation  of  a  female  debtor,  under  coverture 
of  a  husband  to  whom  she  was  married  since  caution  was  found,  did  not  liberate  the 
cautioner.  The  sickness  of  the  debtor  will  warrant  an  adjournment  of  the  diet ;  but 
it  has  been  doubted  whether  imprisonment  on  another  debt  is  a  ground  of  release ; 
1681,  Polstead,  M.  1807;  1704,  Callander,  M.  1808  ;  1800,  Ross,  Hume»  405.  It 
is  sufficient  that  the  cautioner  produce  the  debtor  at  any  time  during  the  depen- 
dence of  the  process,  on  sufficient  notice,  though  not  at  a  diet  tp  which  he  was  q»e- 
cially  called  on  to  do  so ;  1810,  Muir,  Hume,  406 ;  1803,  Pain,  Hume,  404. 

6.  A  cautioner  presenting  a  debtor  on  the  same  day  as  fixed  on,  but  not  at  the 
precise  hour,  and  showing  reasonable  excuse,  was  held  exonered ;  1682,  Ockley,  M. 
1807 ;  27th  Nov.  1829,  M*Gowan. 

7.  The  bond  of  caution  does  not  fall  under  the  septennial  limitation ;  1781, 
M*Kinlay,  M.  2164. 

8.  A  cautioner  judicio  sisti,  who  had  been  found  liable  in  the  debt  for  not  pro- 
ducing the  debtor,  has  no  recourse  against  an  original  cautioner  for  the  debt9  though 
he  has  obtained  an  assignation  firom  the  creditor;  11th  Dec.  1811,  Smith. 

Damaoes. — 1 .  The  creditor  has  often  been  held  liable  in  damages  for  the  im- 
proper use  of  this  remedy,  or  for  irregularity  in  its  use — such  as  apprehending  an 
officer  about  to  join  his  regiment,  1744,  Scott,  M.  8649, 1929;  where  the  debtor 
was  only  leaving  one  part  of  the  country  for  another,  1789,  Laing,  M.  8666 ;  where 
the  first  apprehension  was  without  a  warrant,  26th  Nov.  1814,  Anderson ;  where 
the  debt  was  not  sustained—  and  where  there  was  no  reasonable  ground  for  believing 
the  debtor  was  infuga^  19th  March  1833,  Richurdson;  for  a  debt  below  L.8,6s.  8d., 
18th  Dec.  1844,  Marshall.  It  was  laid  down  by  Lord  President  Hope  (6th  Jan. 
1836,  Dick)  that,  before  the  jur^  could  find  for  the  pursuer  of  an  action  of  damages 
*^it  mu^t  be  proved  satisfactorily  that  there  was  no  pr<M>le  cauHf  and  that  the 


MEDITATIONE  FUG^  (Forms  of  Procedure.)      647 

proceeding  was  a  rfKilicious  one.**  See  19th  May  1826,  Duff;  8th  Dec.  1863,  Baillie. 
xVn  agent  neglecting  to  obtain  a  fuga  warrant,  but  intimating  where  the  debtor 
could  be  found,  was  held  not  liable  in  damages ;  10th  Dec.  1828,  Watt. 

2.  The  loagistrate  may  also  be  liable  in  damages  where  some  gross  irregularity 
or  any  malicious  or  oppressive  exercise  of  authority  has  been  committed.  Lord 
Stair  remarks  that  a  magistrate  is  liable  "  in  the  case  of  manifest  and  palpable  in- 
justice against  law,  but  not  in  dubious  cases,  where  rational  men  may  be  of  dif- 
ferent opinions,  unless  there  be  corruption  by  bribe  or  bias ;  otherwise,  no  one  but  a 
beggar  or  a  fool  would  be  a  judge."  A  magistrate  was  held  liable  in  damages 
where  he  had  granted  warrant  without  the  creditor's  oath;  12th  Nov.  1829,  Pol- 
lock— where  he  delegated  the  debtor's  examination  to  his  clerk  ;  Borthwick,  supra 
— where  he  had  given  a  warrant  against  a  married  woman  ;  1716,  Pitcaim,  M. 
13,948  ;  and  for  gross  irregularities  ui  the  warrants  and  procedure;  12th  July 
1833,  Cowan.  It  is  not  necessary  to  aver  and  prove  malice  to  found  a  claim  of 
damages  on  this  last  ground,  and,  therefore,  it  is  peculiarlv  incumbent  on  the 
magistrate  and  his  clerk  to  see  that  the  proceedings  are  regular,  formal,  and  with- 
out fault;  13th  Nov.  1828,  Strachen  ;  28th  June  1836,  Swayne;  19th  March 
1833,  Richardson,  M^Gill,  supra;  26th  Jan.  1838,  Landell;  13th  Feb.  1821, 
O^leilly,  2  Mur.  420.  It  was  laid  down  by  the  Court  (7th  Feb.  .1793,  Henderson) 
that  **  there  is  a  material  difference  between  the  situation  of  a  public  officer  and  an 
individual ;  that  the  former  is  obliged  in  duty  to  interfere,  whilst  the  latter  is  not ; 
and  it  would  be  dangerous  to  subject  him  in  damages  when  he  acted  bona  fide  with- 
out any  view  to  his  own  interest." 

FORMS  OF  PROCEDURE. 

1.  Petition  of  Creditor. 

(Place  and  date,) 
Unto  the  Honourable  Her  Mfgesty's  Justices  for  the  County  of 

The  Petition  of  (if  a  company^  name  the  partner  who  is  to  depone;  if 

the  creditor  be  a  foreigner  y  iiamtf  his  Attorney  or  Mandatary.) 

Humbly  showeth. 

That  ,  merchant  in  (and  presently  withiii 

your  jurisdiction),  is  justly  due  and  owing  to  the  petitioner  the  sum  of  L.  , 

with  the  lawful  interest  thereof,  from  the  ,  until  payment,  being 

the  amount  of  a  particular  account  (or  hill  or  other  obligation)  herewith  produced. 

That  the  petitioner  intends  immediately  to  raise  (or  has  raised)  an  action  against 
the  said  named  party,  for  payment  and  recovery  of  the  said  debt^  interest,  and  ex- 
penses of  prosecution. 

That  the  petitioner  has  been  crediblv  informed,  and  in  his  conscience  believes, 
that  the  said  named  part^  is  presently  in  meditatione  fugas,  and  about  to  leave 
Scotland,  whereby  the  petitioner  will  be  defrauded  or  disappointed  of  his  said  debt 
and  consequents. 

May  it  therefore  please  your  Honours  to  take  the  petitioner's  oath  to  the  verity 
of  the  averments  made  in  thb  petition,  and  thereon  to  grant  warrant  to  appre- 
hend and  bring  the  said  before  you  for  examination,  and 
thereafter  to  commit  him  to  the  prison  of  ,  therein  to  be  detained 
until  he  find  sufficient  caution,  acted  in  vour  court  books  de  judicio  sisti  in 
any  action  for  payment  of  said  debt  and  consequents  which  may  be  raised 
against  him  at  the  instance  of  the  petitioner  (or  in  the  said  depending  action), 
and  in  case  the  said  named  party  has  left  your  jurisdiction,  to  recommend  to 
all  other  judges  and  magistrates  to  concur  in  your  said  warrant  (and  in  ease 
of  a  foreigner  without  a  domicile  ;  fiEirther,  to  appoint  your  clerk's  office  as  a 
domicile  for  the  said  named  party,  where  a  citation  may  be  left  for  him,  and 
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to  appoint  the  same  to  be  sisted  as  such  in  the  bail  bond  to  be  granted  under 
said  warrant.) 

According  to  Justice. 

(Subscribed  by  the  Creditor  or  his  Procurator.) 

Note. — Where  the  debt  is  contained  in  a  bill  not  due,  or  in  diligence  not  ripe  for 
execution,  the  prayer  is  that  the  debtor  shall  find  caution  that  he  shall  continue  within 
Scotland  for  a  certain  titnCf  or  be  presented  at  a  certain  time  and  place,  to  abide 
ultimate  personal  diligence.  If  the  creditor  is  aforeigticr,  his  affidavit  must  be  stated 
in  the  petition,  and  his  attorney  or  mandatory  shall  offer  to  make  oath  in  corrobo* 
ration. 

2.  Deuveramcb.' 

(Place  and  date.) 
Having  considered  the  foregoing  petition,  with  productions,  ordains  the  petitioner 
(or  his  attorney  or  mandatory)  to  appear  and  depone  to  the  Terity  of  the  statements 
therein  made,  and  to  condescend  on  nis  grounds  for  believing  the  defender  to  be  in 
meditationefugoB.  A.  B. 

(The  above  deliverance  is  not  essential,  and  is  not  given  in  some  courts.) 

3.  Creditor's  Deposition. 

Place  and  date.) 
Compeared  the  within  designed  ,  and  he  being  solemnly  sworn  and 

examined,  depones,  That  what  is  contained  in  the  within  petition  is  truth  ;  and 
specially,  that  the  debt  therein  mentioned  is  justly  due  by  the  said  to 

tne  deponent :  That  the  deponent  has  been  credibly  informed,  and  believes  in  his 
conscience,  that  the  said  named  party  is  in  meditatione  fugce^  and  about  immediately 
to  leave  Scotland  and  go  to  or  some  other  place  abroad,  whereby  the 

deponent  will  be  defrauded  or  disappointed  of  his  said  debt ;  and  being  specially 
interrogated  on  the  grounds  of  his  belief  depones  that  he  has  receiyed*the  infor- 
mation above  deponed  to  from  (state 
shortly  the  facts  on  which  the  petitioner  grounds  his  belief.)  All  which  is  truth,  as  the 
deponent  shall  answer  to  Ood. 

(Subscribed  by  the  Creditor  and  the  Magistrate.) 

4.  Warbaitt  to  Apprehend,  whioq  ouoht  to  be  written  on  the  obiginal 

Petition. 

(Place  and  deOe.) 
Having  resumed  consideration  of  the  petition,  with  the  oatn  of  rerity  thereto, 
by  the  petitioner  (or  his  attorney  or  mandatory),  grants  warrant  to  apprehend 

,  designed  in  said  petition,  and  to  bring  him  for  eicaminadon  ;  and 
recommends  to  all  Judges  and  Magistrates  to  concur  herein. 

A.  B. 

6.  Warrant  of  Concurrence. 

(Place  and  date.) 
Grants  warrant  of  concurrence  for  carrying  the  above  written  warrant  into  execu- 
cution  within  the  county  of 

CD. 

Note. — One  Justice  may  act  in  all  the  proceedings^  and  it  dods  not  appear  neces- 
siry  that  the  Justice  who  took  the  creditors  oath,  and  issued  the  origifuti  warramij 
should  act  in  the  subsequent  parts  of  the  procedure,  though  it  may  be  desirable^  and 
the  Justice  before  whom  the  proof  is  taken  should  decide  on  the  effect  thereof. 
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6.  Inteulocutok  allowing  Proof. 

(Place  and  date,) 
Having  resumed  consideration  of  the  petition,  with  the  oath  of  the  petitioner 
(and  of  his  attorney  or  mandatory)^  and  declaration  of  the  debtor,  in  respect  of  the 
denial  by  the  defender  of  any  intention  to  leave  the  kingdom,  allows  the  petitioner 
a  proof  pro  tU  de  jure  of  all  facts  and  circumstances  in  support  of  his  petition  and 
oath,  that  the  defender  is  iih  fnedUationefugae,  and  allows  the  defender  a  proof  in 
the  same  way,  of  all  facts  and  circumstances  in  opposition  thereto ;  grants  diligence 
against  havers  and  witnesses  to  both  parties,  and  assigns  to-morrow  at 
o'clock,  for  the  petitioner  proceeding  with  his  proof ;  and,  in  the  meantime,  grants 
warrant  for  detaining  the  said  in  the  custody  of  officers  of  Court  (or 

for  committing  him  to  the  prison  of  ),  until  he  find  caution  acted  in  the 

books  of  Court  dejudicio  sisti  in  the  present  petition,  and  that  he  shall  abide  the 
final  deliverance  to  be  pronounced  therein.  A,  B. 

7.  Warrant  to  Commit,  Which  should  be  written  on  the  oeiqinal 

Petition. 

(Place  and  date.) 
Having  resumed  consideration  of  the  petition  and  productions,  the  deposition  of 
the  petitioner  {and  his  attorney  or  mandatory),  the  declaration  of  the  defender 
(and  proof  adduced  for  both  parties^  circumduces  the  term  for  proving,  finds  the 
complaint  proved)  grants  warrant  to  apprehend  within  de- 

signed, ana  to  commit  him  to  the  prison  of  ,  therein  to  be 

detained  until  he  find  caution,  acted  in  the  books  of  Court  de  judicio  sisti  {in  the 
depending  action  mentioned  in  said  petition,  or)  in  any  action  for  payment  of  the 
debt  mentioned  in  said  petition,  to  be  brought  against  him  at  the  petitioner's  in- 
stance in  any  competent  court,  within  six  months  from  this  date  (if  a  foreigner 
without  a  domicile,  appoints  the  clerk's  office  as  a  domicile,  to  be  sisted  in  the  bond 
of  caution,  where  the  citation  in  said  action  for  the  said  ,  may  be  left 

for  him.)  .  A.  B. 

Note. — If  the  debt  is  constituted  by  bill  or  decree,  the  warrant  will  be  to  commit^ 
until  caution  be  found  that  the  €kbtor  shall,  for  a  certain  specified  time,  abide 
within  Scotland,  or  shall  appear  at  a  certain  time  and  place,  on  a  certain  requisition. 
If  asked,  or  the  magistrate  thinks  it  proper,  he  may  supersede  committal  for  a  few 
hours^  to  permit  the  debtor  to  find  caution,  he,  in  the  meantime,  being  continued  in 
custody. 

8.  Interlocutor  of  Dismissal. 

(Place  afid  date,) 
Having  (as  before)  finds  the  application  not  supported  by  the  proof,  digmjggfg 
the  same ;  finds  the  defender  entitled  to  expenses  ;  modifies  the  same  to 

,  for  which,  with  the  clerk's  dues  of  extract,  decerns  against  the  pursuer. 

A.  B. 

MELIORATIONS-—!.  Under  a  Lease.  When  the  tenant,  of  his  own  ac- 
cord, makes  meliorations,  he  has  no  claim  unless  made  in  the  reasonable  con- 
templation of  a  lease  of  some  endurance,  and  which  has  been  suddenly  terminated, 
and  where  the  landlord  has  been  thus  benefited  at  the  tenant's  expense ;  18th  Dec. 
1810,  MacRorie.  In  urban  tenements,  the  tenant  is  entitled  to  necessary  repairs, 
but  ought  first  to  call  on  the  landlord  to  make  them.  See  Fences,  Fixtures, 
Lease. 

Note. — In  the  Small  Debt  Court,  the  want  of  repairs  is  often  pled  as  a  defence 
against  payment  of  rent ;  first,  to  the  extent  of  the  cost  of  repairs ;  and, 
second,  for  damages  for  inconvenience  by  reason  of  the  want  of  them.  Clear 
proof  must  be  always  hsid,  first,  that  the  repairs  were  absolutely  necessary  to 
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the  tenancy,  and  not  mere  matter  of  convenience  to  the  tenant,  and  that  they 
have  been  properly  made  and  reasonably  charged,  and  that  positive  damage 
has  been  suffered  by  reason  of  their  want ;  and  second,  that  notice  was  first 
given  to  the  landlord  to  repair,  and  this  last  is  essential  to  the  claim  of 
damages,  as  it  will  not  be  aUowed  that  a  tenant  enjoy  the  possession  without 
complaint,  and  then,  for  the  first  time,  meet  the  demand  of  rent  with  an 
equivalent  of  damages.  A  remit  to  a  tradesman  will  be  foimd  often  a  very 
judicious  mode  of  procedure  in  such  cases  ;  (Ersk.  B.  2,  T.  6,  S.  43. — Note. 
M*Allan's  edition.) 

2.  By  Heir  of  Entail.  A  proprietor  of  entail  may  burden  his  successor  in  the 
estate  with  three-fourths  of  the  money  expended  in  meliorations  to  the  extent  of 
four  years'  free  rent,  but  certain  notices  and  requisites  are  necessary  to  fix  the 
charge  as  a  burden  on  the  successor;  10  Geo.  III.  c.  61,  sees.  9-26.  See  10th 
Nov.  1840,  Cochrane.     See  Tailzie, 

3.  Bi/  Liferenier.  Neither  the  liferenter  nor  fiar  is  bound  to  restore  the  subject 
if  destroyed  by  accident  or  faUen  into  decay  ;  but  the  former  is  bound  for  neces- 
sary repairs,  and  for  the  interest  of  money  laid  out  in  such ;  Ersk.  B.  2,  T.  9, 
S.  GO. 

MEMBERS  OP  PARLIAMENT.    See  Election  Laws. 
MENEMIUM— «  The  timmer  of  a  house  ,•"  Skene, 

MERCANTILE  CONTRACTS  are  exempted  from  the  statutory  forms  required 
in  deeds.     See  Deeds, 
MERCHANT  SEAMEN— MERCANTILE  MARINE. 

The  "  General  Merchant  Seamen's  Act  7  and  8  Vict,  c  112  (1844),  is  repealed 
from  1st  May  1866,  when  "  The  Merchant  Shipping  Ad  1854,"  17  and  18  Vict.  c. 
104,  comes  into  operation.  This  repeal  is  contained  in  ^  The  Merchant  Shipping 
Repeal  Act  1864,"  17  and  18  Vict.  c.  120  (1854.)  By  this  last  tmi  forty^ht  sta- 
tutes are  wholly  or  partially  repealed,  under  certain  provisions  and  qualifications 
expressed  in  the  act. 

The  following  Statutes  are  partially  repealed  by  the  said  Act : — 


Year  of 
Reign. 

SoTereign 

Chap, 
ter. 

Short  TiUea. 

1 
1 

8 

Eliz. 

13 

Sea  marks  and  xnarinera. 

[ 
The  whole  Act  except  S.  5.            > 

46 

Geo.  III. 

106 

Customs  and  port  duties, 
(Ireland.) 

Sections  75  and  76  repealed. 

61 

Geo.  III. 

66 

Irish  lighthouses,  etc. 

The  whole  Act  so  fiar  as  relates  toj 
lighthouses  and  light  dues. 

69 

Geo.  III. 

12 

Relief  of  the  poor. 

Section  32  repealed. 

1  &2 

Geo.  IV. 

76 

Salvage,  etc. 

The  whole  Act  except  sections  1, 
2,3,4,5, 15,  16,  and  18. 

11 

Geo.  IV. 

20 

Royal  Navy. 

Section  82  repealed. 

8&9 

Vict. 

86 

Customs  regulation. 

Sections  45, 61, 53  &  140  repealed. 

8&9 

Vict. 

87 

Smuggling. 

Section  10  repealed. 

13  &  14 

Vict. 

95 

Customs. 

Section  14  repealed. 

14  &15 

Vict. 

35 

Aiprentices. 

The  whole  Act  except  section  10. 
SecUons  29, 3C,  31.  32, 33,  54,  35, 
36,  37,  38,  and  61  repealed. 

14  &15 

Vict. 

102 

Merchant  seamen's  fund. 

16  &17 

Vict. 

129 

Pilotage. 

The  whole  Act  except  sections  3, 
4, 5,8, 10, 1 1, 12,  island  so macb 
of  9  as  relates  to  recovery  of  pilot 
rates,  etc. 

16  &I7 

Vict. 

131 

Merchant  shipping. 

The  whole  Act  except  sections  12, 
13, 24, 28  and  29. 

17  &18 

Vict. 

5 

Foreign  ships  on  coasting 
trade 

Section  4  repealed. 

1 
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The  following  acts  are  wholly  repealed  by  the  said  statutes : — 


Year  of 
Reign. . 


12 
4 
7 
20 
26 
26 
26 
28 
29 
38 
46 
48 
50 
52 
53 
'54 

55 


BoTcreign  ^^P" 


Short  Title. 


Anne, 
Geo.  I. 
Geo.  II. 
Geo.  II. 
Geo.  11. 
Geo.  III. 
Geo.  III. 
Geo.  III. 
Geo.  III. 
Geo.  III. 
Geo.  III. 
Geo.  III. 
Geo.  III. 
Geo.  HI. 
Geo.  III. 
Geo.  III. 

Geo.  III. 


18 

12 

15 

38 

19 

86 

101 

2,5 

52 

57 

132 

130 

95 

115 

159 

136 

67 


Mariners. 

Wrecks. 

Owners*  Liability. 

Disabled  Seamen. 

Wrecks. 

Owners'  Liability. 

Lighthouses. 

Lighthouses. 

Lighthouses. 

(L.  &  P.)  Lighthouses. 

Bell*  Rock  Lighthouse. 

Salvage. 

Irish  Lighthouses. 

Irish  Lighthouses. 

Liability  of  Owners. 

Isle  of  May  Light- 
houses. 

(L.  &  P.)  Isle  of  Man 
Lighthouses. 


Yew  of 
Reign. 

Sorereign 

Chap- 
ter. 

4 

Geo.  IV. 

88 

6 

Geo.  IV. 

125 

9 

Geo.  IV. 

86 

4&5 

W^m.  IV. 

62 

5&6 

Wm.  IV. 

19 

6&7 

Wm.  IV. 

79 

1&2 

Vict. 

66 

3&4 

Vict. 

68 

7&8 

Vict. 

112 

8&9 

Vict. 

89 

8&9 

Vict. 

116 

9&10 

Vict. 

99 

12  &  13 

Vict. 

29 

12&13 

Viot 

88 

I3&14 

Vict. 

93 

I4&15 

Vict. 

79 

I4&15 

Vict. 

96 

Short  TiUe. 


Passengers  to  Ireland. 
PUots. 
Pilots. 

Seamen^s  Relief. 
Merchant  Seamen. 
Lighthouses. 
Ligh  tbou8e  (G  ibraltar) 
Pilots. 

Merchant  Seamen. 
Register. 

Seamen  Protection. 
Salvage. 

British  Shipping. 
Pilots. 

Merchant  Seamen. 
Steam  Navigation. 
Mercantile  Marine  Act 
(1850.) 


The  whole  repealed  Acts  are  consolidated  by  The  MercharU  Shipping  Act  1854 ; 
17  and  18  Vict.  c.  104. 

This  Act  consists  of  548  Sections,  arranged  under  eleven  separate  parts  or  divi- 
sions, of  which  the  following  is  an  outline.  (Jurisdiction  is  given  in  many  import- 
ant matters  to  Justices,  but  for  this  the  Act  itself  muet  be  consulted,) 

Preliminary,  with  interpretation  clause,  and  exemption  of  ships  belonging  to  Her 
Majesty  (sees.  1-5,  inclusive.) 

Part  I.  The  Board  of  Trade. — Its  general  functions  (sees.  6-16). 

Part  U.  British  Ships. — Their  ownership,  measurement,  and  re^try(secs.  17-108), 
subdivided  thus: — I.  Application.     2.  Description  and  ownership  of  British  ships. 

3.  Measurement  of  tonuae;e.  4.  Table.  5.  Registry  of  British  ships.  6.  Certificate  of 
registrv.  7.  Transfers  and  transmissions.  8.  Mortgages.  9.  Certificates  of  mortgages 
and  sale.  10.  Registrjr  anew,  and  transfer  of  registry.  11.  Registry — miscellaneous. 
12.  Forgery.     13.  National  character.     14.  Evidence.     15.  Saving  clause. 

Part  III.  Af asters  and  Seamen  (sees.  109-290),  subdivided  thus: — 1.  Application. 
2.  Local  Marine  Boards.  3.  Shipping  ofiices.  4.  Examinations  and  certificates  of 
roasters  and  mates.  5.  Apprenticeship  to  the  sea  service.  6.  Engagement  of  sea- 
men. 7.  Allotment  of  wages.  8.  Discharge  and  payment  of  wages.  9.  Remit- 
tance of  wages,  and  savings'  banks  for  seamen.  10.  Legal  rights  to  wages.  11. 
Mode  of  recovering  wages.  12.  Relief  to  seamen's  families  out  of  poor  rates.  13. 
Wages  and  effects  of  deceased  seamen.  14.  Leaving  seamen  abroad.  15.  Volun- 
teering into  the  navy.  16.  Provisions,  health,  and  accommodation.  17.  Power  of 
making  complaint.  18.  Protection  of  seamen  from  imposition.  19.  Discipline. 
20.  Naval  courts  in  the  hi^h  seas  and  abroad.  21.  Crimes  committed  on  the  hi^h 
seas  and  abroad.  22.  Registration  of  and  returns  respecting  seamen.  23.  Official 
logs.     24.  East  Indies  and  colonies. 

Part  IV.  Safety  and  Prevention  of  Accidents  (sees.  291-339)  subdivided  as  fol- 
lows:— 1.  Application.  2.  Boats  for  sea-going  ships.  3.  Lights  and  fog  signals^ 
and  meeting  and  passing.  4.  Build  and  equipment  of  steam-ships.  5.  Survey  of 
passenger  steamers.  6.  Misconduct  by  passengers  in  steamers.  7.  Accidents.  8. 
Carrying  dangerous  goods. 

Part  V.  Pilotage  (sees.  339-388),  subdivided  thus : — 1.  Application.  2.  Powers  of 
pilotage  authorities  (generally).     3.  Returns  by  pilotage  authorities  (generally). 

4.  License  of  masters  and  mates  (general).  5.  Pilot  iK^ats  (general).  6.  Pilots* 
licenses  (general).  7.  Compulsory  pilotage  (general).  8.  Rights,  privileges,  and 
remuneration  of  pilots  (general).  9.  Offences  of  pilots  (general^.  10.  Oenend 
powers  of  Trinity  House.  11.  Sub-commissioners  and  pilots  (Trimty  House).  12. 
Compulsory  pilotage  {ibid.)    13.  Rates  of  pilotage  (i^.)    14.  Pilot  fund  (ibid,) 
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15.  Appointment  of  Sub-commissioners  by  Trinity  House  of  Hull  and  Newcastle. 

16.  Survey  of  owners'  and  masters'  rights. 

Part  Vi.  Lighthouses  (sees.  389-416),  subdivided  as  follows: — 1.  Management  ot 
lighthouses.  '  2.  Light  dues.  3.  Constitution  of  and  dues  for  new  lighthouses.  4. 
Surrender  of  local  lighthouses.  5.  Damage  to  lights,  buoys,  and  beacons.  6.  Pre- 
vention of  false  lights. 

Part  VII.  MercantiU  Marine  Funds  (sees.  417-431). 

Part  VIII.  Wrecks,  Casualties,  and  Salvage  (sees.  432-501),  subdivided  thus : — 
1.  Inquiries  into  wrecks.  2.  Appointment  and  duties  of  receivers.  3.  Salvage  in 
the  United  Kingdom.  4.  Unclaimed  wreck  in  the  United  Kingdom.  5.  Jumdic- 
tion  of  the  High  Court  of  Admiralty.  6.  Offences  in  respect  of  wreck.  7.  Dealers 
in  marine  stores  and  manufacturers  of  anchors.  8.  Salvage  by  Her  Majesty's  ships. 
9.  Salvage  (general).     10.  Miscellaneous. 

Part  IX.  Liability  of  Shipowners  (sees.  502-516),  subdivided  as  follows  : — 1.  Ap- 
plication.    2.  Limitation  of  liability.     3.  Mode  of  procedure.     4.  Saving  clause. 

Part  X.  Legal  Procedure  (sees.  517-543),  thus  subdivided: — 1.  Application.  2. 
Legal  procedure  (general).     8.  Legal  procedure  (Scotland.) 

Part  XI.  Miscellaneous  (sees.  544-548.) 

{A  variety  of  schedules  are  annexed,) 

**  The  Passengers'  Act  1862,"  15  and  16  Vict.  c.  44,  and  the  16  and  17  Vict.  c.  84, 
are  expressly  saved  from  the  operation  of  the  *'  Merchant  Shipping  Act,  1854"  (sec. 
545).     Of  this  last  Act  the  following  is  an  outline  : — 

L  Commencement  of  the  Act,  \st  October  1852. 
IL  Short  title,  "The  Passengers*  Act,  1852." 

III.  Definition  of  terms. 

IV.  Declares  to  what  vessels  and  voyages  the  Act  shall  extend,  and  ex- 
cepting her  Majesty's  ships  and  mail  steamers. 

V.  Appoints  Commissioners  of  Emigration  to  carry  Act  into  execution. 

VI.  Declares  that  the  Emigration  Commissioners  may  sue  and  be  sued  in 
the  name  of  their  Secretary  or  of  one  of  themselves ;  but  the  Commidsioners 
and  their  private  estates  are  exempt  from  liability. 

VII.  Emigration  officers  and  assistants  are  to  act  under  the  Commission- 
ers, and  existing  appointments  are  continued  until  revoked. 

VIII.  The  duties  of  emigration  officer  may  be  performed  by  his  assistant, 
or  by  officer  of  customs. 

IX.  Facilities  are  to  be  given  to  the  proper  officers  for  the  inspection  of 
all  ships  fitting  for  passengers. 

X.  Declares  that  no  passenger  ship  be  cleared  out  without  a  certificate 
from  emigration  officer,  nor  until  bond  be  given  to  the  Crown,  as  required 
by  59th  section. 

XI.  Declares  that  passenger  ships  clearing  out  without  certificate,  or  bond 
being  givfen  to  the  Crown,  shall  be  forfeited,  if  seized  within  two  years. 
Such  ship  to  be  dealt  with  as  if  seized  under  laws  relating  to  customs. 

XII.  Arrangements  for  the  ship. 

XUI.  Provides  that  two  lists  of  passengers  be  made  out  in  the  form  in 
Schedule  (A),  and  delivered  in  every  case  before  clearance. 

XIV.  Enacts  that  lists  of  additional  passengers  taken  on  board  after 
clearance  be  made  out,  and  signed  by  master,  under  penalty  of  L.50. 

XV.  Penalty  of  L.5  on  persons  found  fraudulently  on  board. 

XVI.  Provides  that  all  passenger  ships  be  surveyed  before  clearing  out. 
XVTI.  Contains  regulation  and  survey  of  the  beams  and  decks. 
XVm.  Provides  for  arrangement  and  size  of  berths^ 

XIX.  Provides  for  berths  for  single  men,  etc. 

XX.  Berths  not  to  be  removed. 

XXI.  Hospital  in  every  passenger  ship. 
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XXII.  Privies  in  every  passenger  ship, 

XXIII.  Provision  for  light  and  ventilation. 

XXIV.  Boats. — Every  "passenger  ship"  to  carry  a  number  of  boats  ac- 
cording to  a  given  scale. 

XXV.  Properly  manned  with  crews  to  satisfaction  of  the  officer. 

XXVI.  Prohibited  articles. 

XXVIT.  Computation  of  Voyages. — For  the  purposes  of  this  Act,  the 
length  of  the  voyage  for  a  "  passenger  ship,"  proceeding  from  the  United 
Kingdom  to  be  determined  by  a  scale  contained  in  the  Act. 

XXVIII.  Provisions  and  water  to  be  survejred  by  competent  persons. 

XXIX.  Bad  provisions  to  be  rejected. 

XXX.  That  water  tanks  or  casks  be  approved  by  emigration  officer — to 
contain  not  more  than  300  gallons  each. 

XXXI.  Contains  a  provision  for  touching  at  intermediate  ports  to  fill  up 
water. 

XXXII.  Dietary  scale  given  in  the  Act. 

XXXIII.  Orders  that  provisions  be  issued  daily,  before  2  o'clock  f.&i., 
and  articles  which  require  cooking  to  be  cooked. 

XXXIV.  Emigration  Commissioners  may  authorize  an  alternative  dietary 
scale,  and  may  revoke  the  same. 

XXXV.  Provides  as  to  appointment  of  passengers'  stewards. 

XXXVI.  Provision  as  to  appointment  of  passengers'  cook,  and  providing 
cookin<r  apparatus. 

XXXVII.  Orders  that  interpreters  be  carried  in  Foreign  vessels,  where 
one-lmlf  of  the  passengers  are  British  subjects,  except  where  not  less  than 
three  of  the  officers  speak  English. 

XXXVIII.  Medical  man  to  be  carried. 

XXXIX.  Medical  man  must  be  authorized  by  law  to  practise. 
XL.  Provision  as  to  supply  of  medicines,  etc. 

XLI.  Provides  as  to  Medical  Inspection  of  passengers  and  medicines,  and 
provision  where  no  medical  practitioner  can  be  obtained. 

XLII.  Allows  diseased  passengers  to  be  relanded. 

XLIII.  Return  of  passage-money  of  those  relanded. 

XLIV.  Return  of  passage-money,  and  compensation  to  those  in  time,  but 
not  received. 

XLV.  Subsistence  in  case  of  detention  of  ship. 

XL VI,  l^rovision  for  ships  putting  back. 

XLV II.  Disaster  at  sea,  etc. 

XLVIII.  Makes  it  lawful  for  Secretary  of  State,  Governor,  or  Consul,  to 
pay  expenses  of  taking  off  passengers  at  sea. 

XLLX.  Governors  or  Consuls  authorized  to  send  on  shipwrecked  passen- 
gers, if  the  master  of  the  ship  fail  to  do  so. 

L.  Expenses  incurred  under  the  two  preceding  sections  declared  a  Crown 
debt.  Passengers  forwarded  by  Governor  or  Consul  declared  not  entitled  to 
a  return  of  passage-money. 

LI.  Insurance  of  passage-money  declared  not  void  on  account  of  the 
nature  of  risk. 

LI  I.  Wrongfully  landing  passengers. 

LI  1 1.  Passengers  to  be  maintained  for  forty-eight  hours. 

LIV.  Passengers'  right  of  action  is  preserved  for  breach  of  contract. 

LV.  Makes  it  lawful  for  Her  Majesty,  by  orders  in  Council,  to  prescribe 
rules  for  preserving  order,  etc.  in  vessels  bound  to  the  colonies ;  and  Gazette 
and  copies  printed  by  Queen's  printer,  declared  to  be  evidence  of  orders,  etc. 
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LVI.  Surgeon  or  master  authorized  to  exact  obedience  to  rules  and  regu- 
lations ;  and  penalty  for  refusing  to  observe  rules  and  regulations,  Ij.2j  or 
imprisonment  of  one  month. 

LYII.  Emigration  Commissioners  are  ordered  to  prepare  an  abstract  of 
Act  and  orders  in  Council — such  abstract  is  ordered  to  be  posted  op  in  each 
ship,  and  penalty  on  master  for  neglect,  40s.  for  each  day ;  and  on  person  de- 
facing abstract,  40s. 

LYin.  Sale  of  spirits  prohibited  on  board  passenger  ships,  under  penalty 
of  L.5  to  L.20. 

LIX.  Directs  bond  to  be  given  by  masters  of  British  and  Foreign  pas- 
senger ships,  and  free  from  stamp-duty. 

LX.  Directs  a  counterpart  of  bond  to  be  certified,  and  sent  to  the  colony 
to  which  Foreign  ship  is  bound,  and  allowed  to  be  received  in  evidence  with- 
out further  proof  of  execution. 

LXI.  Declares  that  no  person  is  to  act  as  a  passage  broker  without  a 
license. 

LXn.  Brokers'  licenses  to  be  granted  by  Justices. 

LXIir.  Existing  licenses  are  continued  in  force  until  Ist  February  1853. 

LXIV.  Contract  tickets. 

LXV.  Penalty  on  alteration  of  articles,  L.2  to  L.5. 

LXVI.  Penalties  of  L.20  on  agents. 

LXVII.  Runner  entitled  to  no  commission. 

LXVIU.  List  of  Runners. 

LXIX.  Trustees  of  docks  authorized  to  pass  bye-laws  for  regulating  the 
landing  and  embarkation  of  intending  emigrants,  and  for  licensing  emigrant 
porters  ;  and  bye-laws  ordered  to  be  approved  by  the  Secretary  of  State,  and 
published  in  the  London  Gazette. 

LXX.  Inspection  of  ships  and  penalties  on  masters. 

LXXI.  Penalty  of  L.50,  for  falsifying  documents. 

LXXII.  By  whom  Penalties  are  to  be  recovered. 

LXXin.  Tribunal  for  adjudicating  on  offences — two  Justices.^ 

LXXIV.  Police  and ,  Stipendiary  Magistrates,  and  in  Scotland  Sheriffs, 
are  declared  to  have  the  same  powers  as  Justices  of  the  Peace. 

LXXV.  No  objection  to  be  allowed  on  matter  of  form. 

LXXVI.  Application  of  Penalties. 

LXXVir.  Burden  of  proof  on  the  party  claiming  exemption. 

LXXVI II.  Viva  voce  proof  of  a  party  being  an  emigration  officer  allowed 
to  be  received. 

LXXIX.  Passengers  suing  declared  not  incompetent  witnesses. 

LXXX.  Tender  of  amends  allowed. 

LXXXI.  Actions  against  officers  executing  the  Act  must  be  brought 
within  three  months,  with  notice  of  ten  days.  Defendant  may  plead  the 
general  issue,  etc. 

LXXXII.  Declares  a  limitation  of  legal  proceeding  generally  to  twelve 
months. 

LXXXIII.  Colonial  voyages  defined  to  exceed  three  days. 

LXXXIV.  This  Act  to  apply  to  colonial  voyages,  with  exceptions. 

LXXXV.  Governors  of  colonies  authorized  by  proclamation  to  declare 

I  Under  the  preceding  Passengers*  or  Emigation  Act,  5  and  6  Vict.  c.  107,  it  wu  held  not 
objectionable,  1^,  that  tne  procedure  had  been  reduced  into  writing ;  and  2dj  that  the  con- 
viction was  subscribed  by  five  justices,  two  of  whom  only  had  been  present  when  the  evidence 
was  taken.  Lord  Justice-Clerk  dissented  from  the  judgment  on  the  second  objection  ;  1st 
June  1844,  Sommerville. 
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length  of  voyage,  and  substitute  other  articles  of  food  and  medicine.  Pro- 
clamations are  to  be  transmitted  to  Her  Majesty  for  confirmation  or.  dis- 
allowance ;  and  copies  allowed  as  evidence  in  the  colony  in  which  they 
may  be  produced. 

LXXXVI.  Makes  provision  for  survey  of  ships  in  the  colonies,  and  for 
appointing  surgeons  thereto. 

LXXXVII.  Authorizes  the  Governor-General  of  India  in  council,  by 
any  Act  to  be  passed  for  that  purpose,  to  adopt  this  Act  for  India,  and  to 
make  rules  respecting  food,  passengers,  etc. ;  and  to  declare  in  what  manner 
penalties,  etc.,  may  be  sued  for  and  recovered  ;  and  the  Indian  Act  may  be 
enforced  in  the  colonies  in  like  manner  as  this  Act. 

LXXXVin.  List  of  passengers  brought  into  the  United  Kingdom. 

LXXXIX.  Penalty  on  masters. 

XC.  Provisions  and  water. 

XCI.  Schedules  to  be  part  of  the  Act. 

SCHEDULES  to  which  the  foregoing  Act  refers  {are  ten  in  number.) 

The  principal  Statutes  which  regulate  the  Royal  Navy  are  the  11th  Geo.  IV. 
and  l8t  Will.  IV.  c.  20 ;  2d  Will.  IV.  c.  40  (1832.)  But  the  82d  section  of  the  first 
is  repealed  by  17  and  18  Vict.  c.  120  (1854.) 

The  Act  6  and  6  Will.  IV.  c.  24,  was  passed  **  for  the  Encouragement  of  the  Volun- 
tary Enlistment  of  Seamen,  and  to  make  Regulations  for  more  effectually  Man- 
ning His  Majesty's  Navy,"  amended  by  16  and  17  Vict.  c.  69 ;  17  Vict.  c.  18, '«  The 
Prize  Act  (Russia),  1854."  By  the  Act  10  Vict.  c.  30  (1847),  boys  entering  the 
navy  under  sixteen  years  of  age  may  be  detained  in  the  service  for  seven  years, 
and,  in  case  of  emergency,  for  six  months  additional,  or  mitil  the  emergency  shall 
cease. 

The  **  Act  for  establishing  a  body  of  Naval  Coast  Volunteers"  is  16  and  17  Vict, 
c.  73  (1853). 

The  "  Naval  Pay  and  Prize  Act,  1864,"  is  17  Vict.  c.  19. 

The  Bintish  White  Herring  Fishery  is  regulated  by  14  and  16  Vict.  c.  26  (24th 
July  1851 .)  Whale  fishing  is  regulated  by  16  Geo.  III.  c.  31 ;  26  Geo.  III.  c.  41  ; 
42  Geo.  III.  c.  2  ;  13  and  14  Vict.  c.  80.     See  Fisheries, 

The  Act  10  Vict.  c.  27,  is  intituled,  "  An  Act  for  consolidating  in  one  Act  cer- 
tain provisions  usually  contained  hi  Acts  authorizing  the  making  and  improving  of 
Harbours,  Docks,  and  Piers"  (llth  May  1847.) 

The  following  points  have  been  decided  under  the  common  law  or  the  previous 
Merchant  Seamen's  Act : — 

1.  There  is  no  forfeiture  where  the  absence  is  occasioned  by  foreign  power,  with- 
out any  fault  on  the  part  of  the  seaman ;  Beale,  4  East,  646. 

2.  Where  the  sailor  is  received  back  and  allowed  to  work,  the  forfeiture  is  held 
waived  ;  Miller,  2  Camp.  690. 

3.  But  it  is  not  a  waiver  that  his  assistance  is  asked  in  time  of  emergency ;  Train, 
M.  and  M.  82. 

4.  Where  a  seaman  on  shore  on  duty  asked  leave  to  remain  to  get  provisions, 
leave  being  refused,  and  the  boat  returned  without  him,  and  he  afterwards  offered 
to  return,  it  was  held  not  desertion  ;  Sigard,  3  Esp.  71. 

6.  A  sailor,  whose  articles  provided  for  forfeiture  of  wages  on  breach  of  engage- 
ment, being  left  on  shore  from  his  own  fault,  though  without  intention  of  desertion, 
can  recover  nothing  ;  Sherman,  M.  and  M.  489. 

6.  If  the  seaman  quits  the  vessel  without  the  master's  leave,  and  refuses  to  return, 
he  forfeits  wages ;  the  Balmer,  1  Hag.  163. 

7.  It  is  a  good  answer  for  refusal  to  work  that  it  was  caused  by  the  misconduct 
of  the  master,  who  sought  to  induce  the  seamen  to  incur  the  forfeiture  of  wages  ; 
Train,  supra. 

8.  Neglect  of  duty,  or  such  acts  of  disobedience  as  would  Justify  the  master  in 
discharging  a  seaman  during  a  yoyage,  would  deprive  him  of  his  wages ;  the  Exeter, 
2  Rob.  A.  R.  261. 
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9.  Where  a  deduction  is  made  from  the  freight  because  of  embezzlenient  or  in- 
jury of  cargo,  the  like  deduction  may  be  made  from  the  wages  of  the  seamen  who 
were  the  offending  parties  ;  Molloy,  2  Shower,  167.  But  not  from  the  whole  crew ; 
Thompson,  1  N.  R.  347. 

10.  The  want  of  sufficient  provisions  justifies  a  seaman  leaving  a  vessel  with- 
out forfeiting  his  claim  of  wages;  the  Oastilie,  1  Hag.  A.  R.  69 ;  the  Eliza,  Ih^ 
180. 

11.  Wages  are  forfeited  wherever  the  discharge  of  the  seaman  is  necessary  for 
the  safety  of  the  vessel  and  preservation  of  discipline.  There  is  a  line  of  distinction 
between  insubordination  in  port  and  on  the  high  seas.  The  Court,  in  cases  of  mis- 
conduct, has  no  power  to  mitigate  the  penalty.  It  must  award  the  whole,  or  forfeit 
the  whole  ;  the  Blake,  1  Rob.  73. 

12.  Medical  officers  and  pursers  were  held  mariners ;  Prince  George,  3  Hag.  Ad. 
Ro.  376. 

13.  The  only  defence  in  bar  of  an  indictment  for  wilfully  leaving  a  seaman  abroad 
was  held  to  be  the  production  of  the  certificate  of  the  consul  or  other  party  men- 
tioned in  the  former  Statute,  7  and  8  Vict.  c.  112,  or  proof  that  it  was  impossible  to 
obtain  such  certificate ;  R.  v.  Dunnctt,  1  C.  and  K.  425.  See  the  Scotch  case,  Feb. 
6,  1844,  Go  wans  (Jurist.  J 

14.  It  was  held  that  the  15th  section  of  the  Act  7  and  8  Vict,  applied  to  the  case 
of  a  seaman  serving  on  board  a  vessel,  though  under  80  tons  burden,  and  on  a  verbal 
agreement ;  19th  Julv  1845,  Pennell  (Jurist.)  It  has  been  held  in  England  under 
the  similar  section  of  the  previous  Act  (5  and  6  Will  IV.  c.  19,  s.  16)  that  where 
the  Justices  had  dismissed  the  claim  of  a  seaman  on  the  ground  of  forfeiture  by  de^ 
sertion,  a  suit  for  wages  was  not  excluded,  as  the  object  of  that  Statute  was  to  give  a 
summary  iurisdiction  only  in  cases  of  mere  amount  of  wages,  involving  no  It^ 
qttestion  ot  liability ;  the  Edwin,  3  II.  399,  363. 

15.  It  was  held  under  the  7  and  8  Vict.  c.  112,  s.  15,  that  a  Justice  of  the  Peace 
had  no  jurisdiction  to  adjudicate  upon  a  claim  for  wages  by  the  administrator  of  a  de- 
ceased seaman.  But  that  sucli  administrator  might  sue  notwithstanding,  s.  16. 
Ilollingworth  v.  Palmer  (4  Ex.  267.) 

16.  It  was  held  that  a  County  Court  had  no  jurisdiction  to  decide  on  a  claim  of 
wages  under  the  7  and  8  Vict.  c.  112,  s.  15.     R.  v.  Pollock  (H.  T.  1852,  Q.  B.) 

17.  In  an  indictment,  on  the  7  and  8  Vict.  c.  112,  for  falsely  answering  questions 
required  to  be  put  and  answered  upon  application  for  a  registry  ticket,  it  was  held 
that  it  must  be  averred  and  proved  that  the  questions  were  put  in  the  very  words 
of  the  Act.     (R.  V.  Knox  ;  Cox*s  C.  C.  165.) 

18.  If  the  crew  combine  to  resist  the  captain,  especially  if  to  deprive  him  of  his 
command,  it  will  amount  to  "making  a  revolt,'*  within  the  meaning  of  the  Act  11 
and  12  Will.  III.  c.  7,  s.  9,  and  it  would  be  no  answer  that  there  were  grievances  to 
redress.     (R.  v.  M*Gregor ;  1  C.  and  K.  429.) 

19.  Where  a  seaman  had  gone  to  sea  without  an  agreement,  under  7  and  8  Vict, 
c.  112,  s.  2,  he  was  held  not  a  seaman,  under  the  11  and  12  Will.  IH.  c  7,  s.  9. 
R.  V.  Smith  (3  Cox's  C.  C.  443.) 

20.  Payment  of  wages  is  in  general  dependent  on  payment  of  freight — hence  called 
'*  tJie  mother  of  wages ."  If  the  vessel  has  delivered  her  outward  cargo,  freight  for 
the  outward  voyage  was  found  due,  and  corresponding  wages;  Edwards,  2  Vem. 
727.  Where  the  owners  of  a  ship  gave  up  an  intended  voyage,  the  seamen  who  were 
hired  were  held  entitled  to  wages  for  the  time  employed  on  board  ;  Wells,  Ld.  Rajm. 
1044.  Where  parts  of  a  stranded  vessel  were  laboriously  saved  by  the  seamen,  and 
yielded  more  than  their  wages,  but  no  part  of  the  cargo  was  saved,  the  seamen  were 
found  entitled  to  their  wages  ;  the  Neptune,  1  Hag,  227.  A  seaman  was  held  en- 
titled to  his  wages  even  when  unable  to  render  his  services,  where  prevented  from  a 
hurt  received  in  the  performance  of  his  duty,  or  from  sickness  in  the  course  of  the 
voyage ;  Paul,  Ab.  442.  A  woman  may  be  a  mariner,  and  have  a  claim  for  wages 
as  such  ;  the  Jane  and  Matilda,  1  Hag.  187. 

21.  Under  the  statute  5  and  6  Will.  IV.  c.  19,  it  was  held  in  Scotland  incompe- 
tent to  issue  warrant  of  imprisonment  for  additional  wages  paid  in  consequence  of 
desertion  of  seamen,  the  amount  being  less  than  L.8, 6s.  8d.,  and,  therefore,  as  a  civil 
debt  falling  within  the  Act  for  abolition  of  imprisonment  in  small  debts,  5  and  6 
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Will.  IV»  c.  70 ;  and  that  it  was  incompetent  to  combine  in  one  warrant  the  order 
to  pay — warrant  to  leryby  distress— and  to  imprison;  29th Nov.  1843, M'Naughton* 
Mr  Fniser  (570)  was  of  opinion,  that  under  the  subsequent  Statute  7  and  8  Vict.  c. 
112,  the  excess  of  wages  being  declared  recoverable  in  the  same  manner  ns  penalties^ 
imprisonment  was  competent,  and  this  appears  now  to  be  amply  provided  for  under 
the  recent  statute. 

22.  The  word  "deserted"  implying  a  criminal  act,  is  construed  strictly— Leaving 
a  ship  for  unreasonable  and  excessive  cruelty  and  severity  of  captain  and  officers^ 
held  a  good  defence.     Edward  v,  Trevellick  ;  Q.  B.  686. 

23.  There  is  no  implied  warranty  by  shipowner  to  sailor  that  ship  is  seaworthy. 
But  the  former  is  liable  to  the  latter  for  special  damage  arising  from  a  deficient  sup- 
ply of  medicines.     Couch  v.  Steel;  Q.  B.  170.     18  Jur.  616. 

24.  A  seaman  is  not  entitled  to  extra  wages  for  extra  labour  ari.sing  from  dis- 
charge or  desertion  of  a  portion  of  the  crew,  such  claim  being  opposed  to  com- 
mercial policy.     Harris  v.  Carter  ;  Q.  B.  409. 

26.  Where  vessels  meet,  and  the  master  does  not  port  his  helm  where  there  is 
danger,  the  owners  are  liable  in  the  consequences,  though  the  master  did  not  see  the 
danger.     Steam  Navigation  Co.  v.  Mann  (C.  P.)  ;  22  L.  J.  87. 

26.  Held  that  a  master  of  a  ship  had  forfeited  his  wages  because  of  violating  the 
conditions  of  his  appointment  that  he  was  to  have  no  spirits  on  board  ;  14th  Dec. 
1852  ;  M*Kellar  v.  M*Farlane  ;  (Jurist.) 

27.  A  shipmaster  was  sentenced  to  five  months'  imprisonment  for  breach  of  duty, 
under  the  Act  13  and  14  Vict.  c.  93.     20th  Feb.  1864  ;  Cardno.     1  Irvine,  396. 

28.  Objections  repelled  against  a  conviction  under  the  Mercantile  Marine  Act,  1860 
— 1 .  That  the  section  of  the  statute  was  not  founded  on.  2.  That  the  forms  of  the  Act 
6  Geo.  IV.  c.  23,  and  9  Geo.  IV.  c.  29,  had  not  been  observed,  3.  That  the  accused 
were  at  once  put  on  trial — time  not  being  asked.  4.  Tliat  the  entries  in  the  log'book 
had  not  been  read  over  to  the  crew,  as  required  by  the  Act  14  and  16  Vict.  c.  96, 
the  crew  being  in  nmtiny.  6.  That  the  master  of  the  ship,  one  of  the  complainers, 
was  the  principal  witness.  6.  That  the  term  of  imprisonment  was  *'  from  this  date," 
but  the  warrant  was  not  dated.  Per  Lord  Cockburn, — "I  am  of  opinion  that  the 
question  whether  the  reading  of  the  log-book  did  or  did  not  rightly  take  place,  or 
whether  it  took  place  at  all,  was  a  fact  in  the  cause,  and,  thereiore,  that  the  judg- 
ment of  the  Sheriff  on  this  as  on  other  &ct8  is  conclusive.  It  is  matter  of  fact  into 
which  I  hold  it  to  be  incompetent  for  us  to  inquire  ;"  23d  Feb.  1863.  Byrnes  and 
others;  1  Irvine,  146. 

MlilUK — a  Scotch  silver  coin,  of  the  value  of  13s.  4d.  Scots  money,  or  Is.  li^d. 
sterling. 

MESSENGER- AT-ARMS— officers  of  the  law,  so  called  by  reason  of  their  blazon 
or  badge  of  office — appointed  by  the  Lord  Lyon  King-at-Arms  (Lord  Kinnoul.) 
They  execute  Signet  letters  or  warrants.  Messengers-at-arms  do  not  appear  compe- 
tent to  execute  the  warrants  of  Justices ;  Boyd,  790.  See  Constable.  They  and 
their  cautioners  are  liable  in  damages  for  the  undue  execution  of  duty ;  19th  Nov. 
1K41,  Glen;  16th  Feb.  1842,  Clason.  Tliey  cannot  be  procurators  before  an  in- 
ferior court  ;  2d  June  1826,  Bowhill.  See  Gillespie  On  Powers  and  Duties  of  Sheriff 
Offix^erSj  1852. 

MESSIS  SEMENTEM  SEQUITUR.  A  party  who  sows  in  good  faith  is  en- 
titled to  reap  the  crop, — and  so  is  the  executors  of  a  deceased  proprietor  in  prefer- 
ence to  his  heirs ;  Ersk.  B.  2,  T.  1,  S.  26. 

MESSUAGE,  the  principal  dwelling-house  or  manor-place  of  an  estate. 

MICHAELMAS  HEAD  COURT  is  the  half-yearly  meeting  of  Commissioners 
of  Supply,  held  on  the  first  Tuesday  after  Michaelmas-day  (30th  September),  or  on 
that  day  if  a  Tuesday.  This  was  the  important  meeting  under  the  old  Scotch 
election  law,  at  which  claims  for  admission  to  the  roll  of  freeholders  were  decided 
on,  subject  to  review  of  the  Court  of  Session,  llie  fine  for  non-attendance  was 
abolished  by  the  Jurisdiction  Act  20th  Geo.  II.  c  60,  and  the  peculiar  functions 
performed  by  the  freeholders  were  ultimately  transferred  to  the  Commissioners  of 
Supply  by  2  and  3  Will  IV.  c.  66.     See  Commissioners  of  Supply, 

MID-IMPEDIMENT — the  medium  impedimentum  of  the  civil  law — where  an  act 
or  event  Lap;:ening  between  two  others  prevents  the  retrospective  effect  of  the  last. 

2  T. 
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MITjITARY  testament.  Soldiers  in  actual  service  are  priyileged  to  make 
verbal  testaments  without  the  usual  forius  reauired  of  civilians.     See  Mutiny  Act. 

MILITIA.  The  Militia  Acts  were  consolidated  by  42  Geo.  III.  c  90,  91,  and 
120.  In  case  of  a  ballot,  all  males  were  made  liable  to  serve  between  the  ages  of 
18  and  45,  excepting  peers,  commissioned  officers  of  the  forces  on  fiill  or  half-pay, 
and  non-cum missioned  officers  and  privates  in  other  forces,  or  serving  in  corps  ii 
yeomanry  or  volunteers,  or  in  local  militia,  or  who  had  served  four  years  as  commis- 
sioned officers  in  militia ;  Resident  members  of  universities,  clergymen  of  the  esta- 
blishment and  registered  dissenting  clergymen,  parish  schoolmasters,  articled  clerks 
and  apprentices,  seafaring  men,  servants  in  docks,  stores,  and  certain  specified  public 
works,  any  poor  man  in  England  with  more  than  one  lawful  child ;  in  Scotland, 
having  more  than  two  children,  and  not  possessing  property  to  the  value  of  L.50; 
and  in  Ireland,  having  more  than  three  children  under  the  age  of  fourteen,  and  not 
worth  L.IO,  or  paying  L.5  of  yearly  rent.  All  below  4  feet  5  inches  were  rejected. 
The  disembodied  Militia  Act  was  10  Geo.  lY.  c.  10,  annually  continued  and  amended 
by  17  and  18  Vict.  c.  108  and  109  (1854.)  The  local  militia  forces  were  first  intro- 
duced by  the  48  Geo.  111.  c.  Ill  and  150,  and  finally  regulated  by  52  Geo.  III.  c. 
68.  The  last  Militia  Act  for  England  is  15  and  16  Vict.  c.  50  (1852),  amended  by 
17  and  18  Vict.  c.  105  (1854),  and  for  the  United  Kingdom,  17  Vict.  c.  13  (1854.) 
The  militia  of  Scotland  is  now  separately  regulated  by  the  Act  17  and  18  Vict  c. 
106,  of  which  the  following  is  an  outline  : — 

17  and  18  Vict.  Cap.  106. 

^^  An  Act  for  amending  the  Laws  relating  to  Vie  Militia^  and  raising  a  Volun- 
teer Militia  Force  in  Scotland, — [11th  August  1854.]  " 

I.  Short  title,  "The  Militia  (Scotland)  Act,  1854." 

Appointment  of  Lieutenants,  Deputy-Lieutenants,  and  Officers. 

II.  Her  Majesty  to  appoint  lieutenants  of  counties,  who  shall  appoint 
deputy-lieutenants  and  ofiicers  of  militia  being  qualified,  whose  names  and 
ranks  shall  be  certified  to  Her  Majesty. 

III.  Vice-lieutenant,  appointed  by  the  lieutenanti  may,  in  case  of  his 
illness  or  necessary  absence  (but  in  that  case  authorized  for  that  purpose), 
grant  commissions  and  act  as  lieutenant. 

IV.  Three  deputy-lieutenants  may  be  authorized  by  Her  Majesty  to 
act  when  the  lieutenant  shall  be  out  of  the  kingdom  of  Great  Britain,  or 
where  there  shall  be  none. 

V.  Commissions  are  not  to  be  vacated  by  the  revocation,  ezpiratioD,  or 
discontinuance  of  the  commission  of  the  granter. 

Qualifications  of  Deputy-Lieutenants  ani>  Officers. 

VI.  Qualifications, — A  Deputy-lieutenant  (except  within  the  city  of  Edin- 
burgh and  its  liberties),  shall  be  in  possession,  either  in  his  own  right  or  in 
right  of  his  wife,  of  a  real  estate  in  property  in  the  United  Kingdom  of 
L.300  of  real  rent,  or  shall  be  heir  apparent  of  some  person  who  shall  be  in 
possession  in  like  manner  of  a  like  estate  ;  and  colonels,  L.600  of  real  rent,  or 
heir  apparent  of  some  person  who  shall  be  in  possevssion  in  like  manner  of 
a  like  estate;  and  lieutenant-colonels,  L.400  of  real  rent,  or  heir. apparent 
of  some  person  who  shall  be  in  possession  in  like  manner  of  a  Kke  estate  ; 
majors  or  captains,  L.:30()  of  real  rent,  or  heir  apparent  of  some  person  who 
shall  be  in  possession  in  like  manner  of  a  like  estate,  or  shall  be  a  younger 
son  of  some  person  who  shall  be,  or  at  the  time  of  his  death  was  in  posses* 
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sion  in  like  manner  of  a  like  estate ;  which  estates  need  not  he  within  the 
respective  counties  in  which  they  shall  be  appointed  to  serve,  or  within 
Scotland. 

VII.  Quali6cations  within  the  city  and  county  of  the  city  of  Edinburgh. 

VIII.  The  lieutenant,  with  the  approbation  of  Her  Majesty,  may  ap- 
point the  provost  of  any  royal  burgh,  or  three  resident  persons  in  possession 
of  a  real  estate  in  the  burgh  of  L.lOO  of  real  rent,  to  be  deputies  of  the  sub- 
division. 

IX.  Qualification  of  deputy -lieutenant  or  officer  to  be  a  clear  yearly  in- 
come from  personal  estate  within  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

X.  Officers  of  the  regular  army,  the  marines,  dr  East  India  Company's 
service,  who  have  served  five  years  in  the  regular  army  or  East  India 
Company's  service,  shall  be  admissible  as  captains  into  the  militia  force 
without  any  qualification  ;  and  any  person  holding  or  having  held  the  rank 
of  major  or  any  higher  rank  in  any  of  the  said  forces  may,  without  any 
such  qualification,  be  appointed  a  lieutenant-colonel  or  colonel  of  the 
militia  ;  and  any  person  who  shall  have  been  qualified  to  receive,  and  shall 
have  received  a  commission  of  major  or  lieutenant-colonel  in  the  militia, 
shall  be  qualified  to  receive  and  hold  a  commission  of  higher  rank  in  the 
militia. 

Xr.  No  Qualification  shall  be  required  under  the  rank  of  captain. 

General  Meetings  of  Lieutenancy. 

XII.  No  general  meeting  of  lieutenancy  shall  be  held,  except  under  the 
authority  of  one  of  Her  Majesty's  principal  Secretaries  of  State. 

Mode  of  Appointment  and  Rank  of  Officers. 

XIII.  Secretary  of  State  may  make  regulations  as  to  appointment  of 
officers. 

XIV.  Existing  officers  may  continue  to  hold  their  commissions  ;  and  offi- 
cers not  continued  shall  retain  their  ranks  as  officers  of  militia  and  their 
allowances. 

XV.  An  Officer  accepting  commission  in  other  regiments  to  rank  in  the 
general  service  according  to  the  date  of  his  commission  in  the  militia  so 
vacated. 

XVI.  Field  Officers, — Where  two  or  more  counties  are  joined  together  to 
form  a  battalion,  the  lieutenant-colonel  shall  be  appointed  by  the  lieutenant 
of  the  county  furnishing  the  greatest  number  of  private  men,  and  the  major 
by  the  lieutenant  of  the  county  furnishing  the  next  greatest  number.  Where 
one  county  of  itself  forms  one  battalion,  the  lieutenant-colonel  and  major 
shall  be  appointed  by  the  lieutenant  of  the  county  forming  such  battalion. 
When  the  appointment  of  a  colonel  shall  be  authorized,  such  appointment 
shall  be  made  by  the  lieutenant  entitled  to  appoint  tlie  lieutenant-colonel. 
Where  any  county  does  not  furnish  men  sufficient  to  form  a  company,  the 
lieutenant  of  such  county  shall  not  appoint  any  of  the  field  officers. 

XVII.  Where  commandant  shall  be  absent  from  GrejU  Britain,  Her 
Majesty  may  direct  the  officer  next  in  command  to  act  for  him,  who  shall  be 
vested  with  the  same  powers  till  the  commandant  shall  return,  and  notify 
his  arrival  to  clerk  of  general  meeting.  Orders  given  by  the  commandant 
for  clothing  or  accoutrements  shall  be  completed,  and  the  money  paid  to  his 
order. 
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XVm.  Captains^  Subalterns, — ^The  capt»ui8  and  subalterns  of  oompuuei 
shall  be  appointed  as  follows  : — ^Where  the  men  famished  bj  tbree  or  more 
counties  only  form  one  company,  the  lieutenant  of  the  countjr  furnishing  the 
greatest  fractional  part  of  a  company  shall  appoint  the  captain  ;  the  lieu* 
tenant  of  the  county  furnishing  the  next  greatest  fractional  part  of  a  compaDj 
shall  appoint  the  lieutenant ;  and  the  lieutenant  of  the  countj  famishing 
the  next  greatest  fractional  part  of  a  company  shall  appoint  the  ensign  ;  and 
T^'here  the  men  furnished  by  two  counties  only  form  one  company,  the  Ilea- 
tenant  of  the  county  furnishing  the  largest  fractional  part  of  sucb  company 
shall  appoint  the  captain ;  and  the  lieutenant  of  the  other  countj  shall  ap- 
point the  lieutenant  and  ensign ;  and  where  any  county  shall  furnish  men 
sufficient  for  one  or  more  complete  company  or  companies,  the  capt^ns, 
lieutenants,  and  ensigns  of  such  company  or  companies  shall  be  appointed  by 
the  lieutenant  of  such  county. 

XIX.  Her  Majesty  may  direct  supernumerary  officers  to  be  appointed 
to  men  trained  for  the  service  of  artillery. 

XX.  The  lieutenant  authorized  to  name  the  colonel  may,  with  the  ap- 
probation of  Her  Majesty,  appoint  a  surgeon. 

XXI.  Her  Majesty  to  appoint  as  adjutants  persons  who  have  served  for 
five  years  in  army  or  militia,  who  shall  preserve  their  rank  in  the  army,  and 
may  be  appointed  to  the  rank  of  captain  without  having  the  qualification. 

XXII.  Her  Majesty  may  appoint  quartermasters,  paymasters,  sergeant- 
majors,  and  sergeants  of  the  militia ;  and  colonels  to  appoint  corporals  and 
drummers,  and  drum-major.  While  militia  is  embodied,  the  colonels  may 
appoint  sergeants  and  sergeant-major ;  but  no  publican  shall  be  a  sergeant, 
corporal,  or  drummer. 

XXIII.  No  adjutant,  paymaster,  or  quartermaster  in  the  militia  shall  be 
capable  of  being  appointed  captain  of  a  company,  nor  any  person  holding 
the  commission  of  captain  be  capable  of  being  appointed  adjutant,  paymaster, 
or  quartermaster  of  militia. 

XXIY.  Extra  drummers  may  be  kept  as  fifers  or  musicians,  so  long  as 
paid  by  the  lieutenant  or  commissariat  the  same  pay  and  clothing  as  the 
other  drummers. 

XXV.  Oath. — All  persons,  on  their  first  entering  the  militia,  whether  as 
sergeants,  corporals,  drummers,  or  private  militiamen,  shall,  on  their  so  en- 
tering the  militia,  and  previous  to  their  being  enrolled  therein,  take  the  fol- 
lowing oath  ;  (that  is  to  say,) 

"  T    A,  B.,  do  solemly  promise  and  swear.  That  I  will  be  faithful  to  Her  Ma- 
?    jesty  Queen  Victoria,  her  heirs  and  successors,  and  that  I  will  faith- 
Ailly  serve  in  the  militia  in  any  part  of  Great  Britain  or  Ireland,  for  the 
defence  of  the  same,  until  I  shall  be  discharged." 

And  it  shall  be  lawful  for  any  one  deputy-lieutenant  or  Justice  of  the  Peace 
or  commissioned  officer  of  the  regiment  to  administer  the  said  oath. 

Raising  of  Men  for  the  Militia. 

XXVI.  Number  of  militia  to  be  raised  in  Scotland  not  to  exceed  10,000 
privates. 

XXVII.  Quotas  of  men  for  counties  to  be  fixed  by  order  in  council,  and 
published  in  Edinburgh  Gazette. 

XXVIII.  Her  Majesty  may  direct  into  what  regiments,  etc.,  militia  shall 
be  formed,  and  with  what  officers  and  stafi^,  etc. 

XXIX.  MiUtiamen  to  be  raised  by  voluntary  enlistment,  to  serve  for  five 
years. 
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XXX.  The  number  not  raised  by  enlistment  in  any  county  may  be 
authorized  to  be  raised  by  enlistment  as  a  supplemental  corps  in  another 
county. 

XXXI.  Volunteers  to  be  raised  for  supplying  the  places  of  men  whose 
time  is  about  to  expire,  and  for  8uppl}'ing  vacancies  by  death,  etc. 

XXXII.  Volunteers  are  to  be  sworn  and  enrolled  under  direction  of  com- 
manding officer. 

XXXIII.  Secretary-at-War  is  to  make  regulations  for  bounties,  and  age, 
height,  etc.,  of  men.  Bounty  not  to  exceed  L.6  ;  and  periodical  payment  or 
allowance  not  to  exceed  2s.  per  month  during  term  of  sennce  for  which  en- 
rolled. 

XXXIV.  Regulations  to  be  laid  before  Parliament  within  twenty-one 
days. 

Regulations  for  Keeping  of  Arms  and  Stores. 

XXXV.  Arms,  etc.,  to  be  kept  in  a  place  appointed  by  the  commandant, 
with  the  approbation  of  the  county  lieutenant  and  to  be  under  the  Care  of 
the  quartermaster. 

XXXVI.  Place  for  militia  storehouse  to  be  provided  by  Commissioners 
of  Supply,  who  may  hire  buildings,  or  purchase  or  take  on  hire  lands  for 
building  for  any  term  not  less  than  sixty  years,  and  to  have  the  benefit  of 
the  Lands'  Clauses  Consolidation  Act  1845.  Place  not  to  be  liable  in  local 
rates  or  assessments. 

XXXVII.  Expense  of  storehouse  to  be  provided  for  by  assessment  in  same 
manner  as  prison  assessment. 

XXXVIII.  Commissioners  may  at  once  raise  sums  required  by  assess- 
ment, or  by  borrowing,  to  be  paid  up  within  thirty  years. 

XXXIX.  Assessment  on  burghs  to  be  apportioned  according 'to  the  real 
rent  of  burgh  and  whole  county. 

XL.  Power  to  Queen's  Advocate  to  raise  and  apply  assessments  in  same 
way  as  General  Prison  Boards  exercises  power  on  prison  assessments. 
XLI.  Conveyances,  etc.,  exempt  from  stamp  duty. 
XLII.  Penalty  for  neglect  of  duty  in  Clerks  of  Supply,  L.IOO. 

Regulations  for  Training  and  Exercise. 

XLm.  Lieutenants,  with  approbation  of  Secretary  of  State,  to  provide 
places  for  exercise. 

XLI  V.  Regulations  for  sending  notice  of  the  times  and  places  of  exercise 
to  enrolled  men  by  post,  and  to  parochial  schoolmasters  and  inspectors  of 
poor,  to  be  affixed  on  all  church  and  chapel  doors,  under  penalty  of  L.20. 

XLV.  Her  Majesty  may  cause  militia  to  be  called  out  for  training  once 
or  more  tlian  once,  in  a  year,  but  period  not  to  exceed  twenty-one  days  in 
any  year. 

XLVI.  Secretary  of  State  may  cause  militia  to  be  exercised  out  of  their 
own  counties,  and  Iler  Majesty  may  extend  or  reduce  the  period  of  exercise, 
not  to  exceed  fifty-six  days  nor  be  less  than  three  days. 

Regulations  for  Embodying  Militia. 

XLVIL  In  cases  of  actual  invasion,  rebellion,  etc..  Her  Majesty  may 
order  the  militia  to  be  embodied,  and  put  under  command  of  general  officers^ 
etc.,  and  led  by  their  respective  officers  into  any  part  of  Great  Britain. 
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XLYIII.  When  the  militia  is  ordered  out,  the  county  commandants  sfaaD 
issue  orders  to  the  schoolmasters,  men,  etc. 

XLIK.  While  any  part  of  the  militia  shall  continue  embodied,  Her 
Majesty  may  order  any  not  embodied  to  be  drawn  out,  to  be  mustered, 
trained,  and  exercised. 

Billeting,  etc.  op  MiLinAMEy. 

L.  Billets. — It  shall  be  lawful  for  all  Justices  of  the  Peace,  and  Magistrates 
of  cities,  towns,  and  places,  and  they,  and  each  of  them  are,  and  is  respec- 
tively hereby  required,  to  quarter  and  billet,  the  officers,  non-commis- 
sioned officers,  drummers,  and  private  men  serving  in  the  militia,  at  the 
times  when  they  shall  be  called  out  to  annual  exercise,  or  be  embodied 
in  the  same  way  and  manner  as  Her  Majesty's  regular  forces  are  so 
furnished  and  provided  in  that  part  of  Crreat  Britain  called  Scotland,  upoo 
application  made  to  any  such  Justices  of  the  Peace  or  Magistrates  by  Her 
Majesty's  lieutenant,  or  by  the  colonel  or  other  commanding  officer  of  the 
regiment  or  battalion  of  militia  so  called  out  to  exercise,  or  embodied  as 
aforesaid,  or  of  any  division  or  detachment  thereof;  and  when  the  militia 
18  not  embodied  nor  called  out  to  exercise  as  aforesaid,  all  Justices  of  ike 
Peace  and  Magistrates  aforesaid  may,  and  they  and  each  of  them  are,  and  is 
hereby  respectively  required  to  order  and  provide  convenient  quarters  in 
such  manner  as  aforesaid,  for  the  sergeants,  corporals,  and  drummers  of  the 
permanent  staff  of  the  militia ;  and  all  innkeepers  and  others  wbo,  accord- 
ing to  the  provisions  of  the  Mutiny  A.ct,  are  liable,  in  Scotlandy  to  have 
soldiers  billeted  upon  them,  shall  in  like  manner  be  subject  to  have  the 
militia  non-commissioned  officers  and  men  in  such  cases  billeted  upon 
them,  and  in  default  of  their  providing  convenient  lodging  as  prescribed 
in  the  said  Act,  shall  be  liable  to  the  penalties  imposed  upon  civil  sub- 
jects offending  against  the  laws  relating  to  billets  prescribed  by  the  said  Act. 

LI.  Sickness. — In  case  any  militiaman  shall,  on  his  march  to  the  place 
where  he  shall  be  ordered  to  attend  for  the  annual  exercise,  be  disabled  by 
sickness  or  otherwise,  it  shall  be  lawful  for  any  one  Justice  qftlie  Peace  of 
the  county  where  such  man  shall  then  be,  by  warrant  in  writing,  to  order 
the  inspector  of  the  poor  to  grant  him  such  relief  as  such  Justice  shall 
think  reasonable,  and  upon  such  warrant  being  produced  to  the  Secretary- 
at-War,  he  shall  pay  all  such  expenses  as  shall  be  incurred  pursuant  to 
such  warrant,  upon  an  account  thereof  to  be  certified  in  writing  by  such 
Justice  of  tJie.  Peace. 

Regulation  op  Punishment  op  Militia  during  Exercise,  or  when 

Embodied. 

Ln.  Officers  and  militiamen  may  bo  tried  by  a  court-martial  for  offences 
committed  during  training,  or  being  embodied,  according  to  Mutiny  Act, 
and  Articles  of  War.  By  a  clause  in  the  annual  Mutiny  Act,  it  is  declared 
not  to  extend  to  militia  forces,  or  yeomanry  or  volunteer  corps,  unless  by 
Acts  made  speciflcally  applicable  thereto. 

Lni.  Charges  (except  for  desertion)  to  be  made  out  and  delivered  within 
six  months  after  training  or  being  disembodied. 

LIV.  Volunteers  under  instruction  in  the  army  to  be  under  Mutiny  Act, 
and  command  of  the  officer  commanding. 
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Constitution  of  Courts-Martial. 

LV.  General  courts-martial  may  be  appointed.  Pay  and  allowance  to 
officers  attending — two  shillings  for  every  mile. 

LVI.  Regimental  courts-martial  may  be  appointed ;  no  officer  of  other 
forces  to  be  a  member. 

LVII.  Non-commissioned  officers  may  be  reduced  to  privates  for  any 
period  not  exceeding  fifteen  months,  and  if  not  then  restored,  they  shall  be 
discharged. 

Punishment  of  Desertion  from  Militia,  when  not  Embodied. 

LVIII.  Desertion, — Every  militiaman  (not  labouring  under  any  certified 
infirmity  or  incapacity),  who  shall  not  appear  at  the  time  and  place  ap- 
pointed for  his  being  exercised,  according  to  the  directions  of  this  Act 
(notice  having  been  published  and  given  as  by  this  Act  required),  or  who, 
having  joined  the  regiment,  battalion,  or  corps  to  which  he  belongs,  or  any 
company  or  detachment  or  division  thereof,  shall  desert  or  absent  himself 
during  the  time  of  any  such  exercise,  shall  be  deemed  a  deserter,  and  if  not 
taken  until  after  the  time  of  any  such  exercise  shall,  on  conviction  thereof 
before  any  one  Justice  of  the  Peace,  be  liable  to  a  penalty  not  exceeding  ten 
pounds  ;  and  if  such  penalty  shall  not  be  immediately  paid,  shall  be  com- 
mitted to  prison,  with  or  without  hard  labour,  for  any  period  not  exceeding 
three  months,  or  until  he  shall  have  paid  the  said  penalty. 

LTX.  Fraudulent  Re-eiilistinent, — Any  militia  volunteer  who,  before  the 
expiration  of  his  engagement  as  a  militiaman  in  any  regiment,  battalion, 
or  corps,  enrols  or  offers  to  enrol  himself  in  any  other  regiment,  battalion, 
or  corps  of  militia,  or  in  the  same  regiment,  battalion,  or  corps,  whether  by 
the  same  or  by  different  names  (save  in  the  way  of  lawful  renewal  of  his 
engagement),  shall,  upon  a  conviction  thereof  before  any  one  Justice  of  tfie 
Peace,  incur  a  penalty  not  exceeding  ten  pounds,  and  in  default  of  payment 
shall  be  committed  to  prison  for  any  time  not  exceeding  three  months,  and 
shall  also  be  liable  to  the  deduction  out  of  the  bounty  which  he  might 
otherwise  have  received  in  respect  of  his  original  enlistment,  of  a  sum  equal 
to  what  he  may  have  received  upon  his  fraudulent  re-enlistment,  and  of 
such  further  sum  as  the  colonel  or  commanding  officer  of  the  regiment, 
battalion,  or  corps  in  whioh  be  may  have  originally  enlisted  shall  think 
proper,  or  as  the  Secretary-at-War  may  from  time  to  time  direct,  not  ex- 
ceeding the  expenses  of  his  attestation  and  enrolment  on  such  fraudulent 
re-enlistment. 

LX.  Report  of  Conviction, — The  Justice  before  whom  a  militia  volunteer 
shall  be  convicted,  of  having  enrolled  or  offered  to  enrol  himself  in  another 
regiment,  battalion,  or  corps  of  militia,  or  more  than  once  in  the  same  regi- 
ment, battalion,  or  corps  of  militia,  shall  send  or  cause  to  be  sent  to  the 
Secretary-at-War,  a  report  of  such  conviction,  stating  the  name  of  such 
volunteer,  the  regiment,  battalion,  or  corps  of  militia  to  which  he  belongs, 
the  offence  of  which  he  has  been  convicted,  and  the  sentence  or  decision  of 
the  Justice  thereon^  and,  where  such  volunteer  shall  be  imprisoned  in  pur- 
suance of  such  conviction,  the  period  when  the  imprisonment  will  expire; 
and  for  such  report  as  aforesaid  the  clerk  of  the  said  Justice  shall  be  en- 
titled to  a  fee  of  two  shillings,  and  no  more. 

LXl.  Power  to  Secretary-at-War  to  release  men  from  the  militia,  who 
have  enlisted  in  the  regular  forces,  or  to  discharge  them  for  misconduct. 

LXII.  Provision  for  withholding  payment  of  bounty  from  men  wrong- 
fully absent  from  training. 
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LXIII.  Drummers  or  buglers  offending  in  certain  cases,  maj  be  punished 
hy  C'immanding  officer,  but  may  request  a  coart-martiaL 

LXIV.  In  case  of  discharge  for  misconduct,  the  cause  of  discharge  to  be 
certified  on  certificate  of  discbarge. 

LXV.  PanUhment  for  Non-attendance. — ^Tbe  commanding  officer  of  any 
regiment,  battalion,  or  corps  of  militia  shall  notify  to  the  Secretary-at-War, 
and  to  tlie  constables  or  other  officers  of  the  counties,  parishes,  and  places 
in  which  militiamen  rende  who  have  not  attended  tnuning  and  exercise,  or 
who  may  have  absented  themselTes  during  the  time  of  training  and  exercise 
of  their  re-iiiective  regiments,  battalions,  or  corps,  the  names  and  descriptions 
of  all  such  volunteers  who  have  so  absented  themselves;  and  it  shall  be 
lawful  for  any  constable  or  officer,  or  for  any  officer  or  soldier  in  Her 
Majesty *8  service  or  in  the  militia,  to  apprehend  or  cause  any  such  volmsteer 
to  be  apprehended,  and  to  bring  him  or  cause  him  to  be  brought  before  oaf 
Jwstice  of  the  Peace  at  any  time  within  the  period  of  his  engagement  m  the 
militia,  to  be  dealt  with  as  hereinbefore  mentioned,  if  the  battalion  or  corps 
to  which  he  belongs  has  ceased  training  and  exercise,  or  to  be  committed  to 
safe  custody  until  an  escort  can  be  sent  for  him,  if  such  regiment,  battalion, 
or  corps  be  then  out  for  training  and  exercise  ;  and  such  Justice  shall  trans- 
mit an  account  thereof,  in  the  form  prescribed  in  the  schedule  annexed 
to  this  Act,  to  the  Secretary -at- War,  and  the  Secretary-at-War  shaU  trans- 
mit to  such  Justice  an  order  for  the  payment  to  the  person  or  persons  by 
whom  such  deserter  was  apprehended  of  such  sum  not  exceeding  twenty 
8hiliinf;9,  as  the  Secretary-at-War  may  think  fit. 

LXVI.  Penalty  for  inducing  MUitiamen  to  Absent. — ^Any  person  who,  by 
words  or  other  means,  shall  persuade  any  militiaman  improperly  to  absent 
himself  from  his  duty,  and  every  person  who  shall  assist  or  procure  any  soch 
Tolnnteer  improperly  to  absent  himself  as  aforesaid,  or  shall  conceal,  em- 
ploy, or  continue  to  employ  any  such  volunteer,  knowing  him  to  be  so  im- 
properly absent,  shall,  fur  every  such  offence,  forfeit  and  pay  a  sum  not 
exceeding  twenty  pounds. 

PDNISH3IENT  FOR  SaLK,  ETC.  OF  A  RMS,  ETC. 

LXVII.  Pemdty  for  Selling. — All  muskets. delivered  for  the  service  of  the 
militia  shall  be  marked  distinctly  in  some  visible  place  with  the  letter  (M), 
and  the  name  of  the  county  to  which  they  belong ;  and  in  case  any  militia- 
man sludl  sell,  pawn,  or  lose  any  of  his  arms,  clothes,  accoutrements,  or  am- 
munition, or  nej^lcct  or  refuse  to  return  the  same  in  good  order  to  his  cap- 
tain, or  to  the  periion  appointed  to  receive  the  same,  every  such  militiaman 
sliall,  on  conviction  thereof  before  any  Justice  of  the  Peace,  for  every  such 
ofFence  incur  a  penalty  not  exceeding  three  pounds ;  and  if  such  militiaman 
shall  not  immediately  pay  such  penalty,  shall  be  committed  to  prison,  to  be 
ke{)t  to  hard  labour  for  any  time  not  exceeding  three  months,  or  until  he 
shall  have  paid  the  said  penalty. 

IjXVIII.  Penalty  for  Buying. — If  any  person  shall  knowingly  and  wilfully 
buy,  take  in  exchange,  conceal,  or  otherwise  receive  any  militia  arms, 
clothes,  or  accoutrements,  or  any  such  articles  belonging  to  any  militiaman, 
as  are  generally  deemed  regimental  necessaries,  according  to  the  custom  oif 
the  army,  being  provided  for  the  soldier,  and  paid  for  by  deductions  out  of 
his  pay,  or  any  public  stores  or  ammunition  whatever  delivered  for  the 
militia,  upon  any  account  or  pretence  whatsoever,  contrary  to  the  true  in- 
tent and  meaning  of  this  Act,  the  person  so  offending  shall  for  every  such 
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>*  .offence  incur  a  penalty  not  exceeding  ten  pounds,  and  in  de&ult  of  payment 
shall  be  liable  to  imprisonment  for  any  period  not  exceeding  six  montlis,  or 
'i  until  he  or  she  shall  have  paid  the  said  fine. 

MiSCFXLANEOUS  PROVISIONS. 

LXIX.  Friendly  Societies, — No  man,  by  reason  of  his  enrolment  or  service 
in  the  militia,  or  in  the  naval  coast  volunteers,  shall  lose  or  forfeit,  or  be 
deemed  to  have  lost  or  forfeited  any  interest  he  may  possess  or  may  have 
possessed  at  the  time  of  his  so  being  enrolled  or  serving,  in  any  friendly 
or  benefit  society,  any  laws,  rules,  or  regulations  of  such  society  to  the  con- 
trary notwithstanding ;  and  in  case  any  dispute  shall  arise  between  any  such 
society  and  any  such  man,  by  reason  of  such  enrolment  or  service,  it  shall 
be  considered  as  being  a  dispute  directed  by  the  rules  of  such  society  to  be 
decided  hy  Justices  of  t/ie  Feace^  pursuant  to  the  provisions  of  the  Acts  in 
force  relating  to  friendly  societies. 

LXX.  Servants^  Wages, — If  any  servant  whatever,  hired  by  the  year  or 
otherwise,  shall  be  enrolled  as  a  militiaman  by  virtue  of  this  Act,  such  en- 
rolment shall  not  vacate  or  rescind  the  contract  or  alter  the  engagement 
between  such  servant  and  his  master,  mistress,  or  employer  or  employers, 
unless  the  militia  of  the  county  for  which  such  servant  shall  be  enrolled, 
shall  be  embodied  or  called  out  by  Her  Majesty,  or  be  ordered  so  to  be,  in 
pursuance  of  this  Act,  or  unless  such  person  so  enrolled  shall  leave  the 
service  of  his  master,  mistress,  or  employer  or  employers,  for  the  purpose 
of  being  trained  and  exercised  for  the  period  directed  by  this  Act,  and  shall 
not  return  again  to  the  same  service  at  the  end  of  such  period,  or  as  soon 
after  as  reasonably  may  be,  allowing  to  his  master,  mistress,  or  employer  or 
employers  an  abatement  from  his  wages  in  proportion  to  the  duration  of  his 
absence  from  his  said  service ;  and  in  every  such  case,  where  any  dispute 
shall  arise  between  such  servant  and  his  master,  mistress,  or  employer, 
touching  any  sum  or  sums  of  money  due  to  such  servant  for,  or  on  account 
of  his  service  performed  before  the  time  of  his  departure  from  service, 
under  the  conditions  of  the  said  enrolment,  or  by  being  called  out  to  join 
the  militia  in  which  he  shall  have  been  so  enrolled,  or  touching  any  abate- 
ment to  be  made  by  such  servant,  by  reason  of  his  absence  for  the  purpose 
of  being  trained  and  exercised,  it  shall  be  lawful  for  the  Sheriff  of  the 
county,  or  any  two  or  moi'e  Justices  of  the  Peace  for  the  county  or  place 
where  such  master,  mistress,  or  employer  is  resident,  to  hear  and  determine 
the  same  in  a  summary  way,  where  the  wages  or  balance  of  wages  claimed 
»hall  not  exceed  twenty  pounds,  in  like  manner,  as  if  the  sum  claimed  were 
within  the  amount  to  which  their  jurisdiction  under  the  Acts  for  the  re- 
covery of  small  debts,  respectively  for  the  time  being  extends,  and  to  grant 
warrant  for  the  recovery  of  the  sum  decerned  for  by  poinding  and  sale  in 
common  form. 

Recovery  of  I^enalties,  etc. 

LXXI.  Mode  of  Recovery, — All  fines,  penalties,  and  forfeitures  by  this 
Act  imposed,  the  manner  of  recovery  whereof  is  not  by  this  Act  particularly 
provided  for,  which  shall  exceed  the  sum  of  twenty  pounds,  shall  be  re- 
covered by  action  at  the  suit  of  Her  Majesty's  Advocate  for  Scotland  in  the 
.  Oourt  of  Exchequer  in  Scotland  ;  and  aU  fines,  penalties,  and  forfeitures  by 
this  Act  in)po8ed,  the  manner  of  recovery  whereof  is  not  by  this  Act  parti- 
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and  not  afterwards ;  and  if  the  defender  or  defenders  shall  be  assoilzied  in 
any  such  action,  the  defender  or  defenders  shall  have  decree  for  three  times 
his  expenses  in  such  action,  and  have  the  like  remedy  for  the  same  as  any 
defender  hath  in  other  cases  to  recover  expenses  by  the  law  of  Scotland, 

Schedule  referred  to  in  this  Act  (annexed.) 

A  suspension  of  an  order  of  lieutenancy  was  found  incompetent ;  27th  Jan.  1801, 
M*Michar  v.  Earl  of  Galloway;  11th  July  1804,  Cheaves  v.  Duke  of  Gordon.  A 
complaint  against  a  schoolmaster  for  making  false  retiums,  was  found  not  competent 
to  the  Court  of  lieutenancy ;  18th  Nov.  1801,  Dawson  v.  Munro,  Fac.  Coll.  Where 
the  lieutenancy  had  exceeded  their  powers  by  not  exempting  a  person  serving  in  a 
volunteer  corps,  and  so  exempt,  the  court  suspendc  d  ;  15th  Dec.  1807,  Elliot  v.  Duke 
of  Buccleugh. 

MILL-DAM  is  regulated  with  reference  to  salmon  fishing,  by  1696,  c.  33.  See 
Salmon  Fishing. 

MILLS.  From  the  importance  of  multures,  mills  formed  separate  tenements, 
and  were  not  conveyed  bv  the  general  clause  of  part  and  pertinent.  Their  infeft- 
ment  formerly  required  the  separate  symbol  of  clap  and  happer ;  Ersk.  B.  2,  T.  6, 
S.  6. 

MINERALS,  including  coal,  lime,  chalk,  marl,  do  not  fall  under  an  ordinary 
agricultural  lease,  nor  a  right  of  liferent ;  Ersk.  B.  2,  T.  6,  S.  1. 

MINES  are  Crown  rights — gold  mines  entirely  so ;  and  silver  mines  when  the 
pound  of  lead  yields  three  halfpence  of  silver;  1424,  c.  12.  Other  mines  may  be 
set  to  the  proprietor  of  the  land  on  payment  of  one- tenth  part  of  the  produce  to  the 
Crown ;  Ersk.  B.  2,  T.  6,  S.  16.     See  Coal  Mines. 

MINISTER.  Laying  violent  hands  on  a  minister  is  a  statutory  ofience  ;  1687, 
c.  27;  1633,  c.  7  ;  1670,  c.  4;  1  Hume,  326. 

MINSTRELS,  when  in  the  service  of  no  particular  person,  were  held  to  fall 
within  the  statutes  against  vagrancy.     See  Boyd's  Justice^  130. 

MINOR — below  puberty  (12  in  females  and  of  14  in  males),  is  under  tutory, — 
above  these  ages  and  below  21,  curators  are  appointed  to  the  minor  pubes.  See 
Children — Curators . 

MINT,  the  place  or  establishment  for  coining  the  Queen's  money.  It  is  regu- 
lated by  AcU  39  Geo.  III.  c.  94 ;  1  and  2  Will.  IV.  c.  10  ;  and  7  Will.  IV.  c.  9. 

MINUTE — a  term  used  for  a  writing  in  judicial  procedure  sometimes  containing 
a  short  statement  of  facts,  and  at  other  times  in  use  to  be  enlarged  into  a  debate  on 
the  whole  cause,  called  "  Minute  of  Debate ;"  M'Laurin,  348. 

MINUTE-BOOK  OF  RECORDS— introduced  by  Act  1672,  c.  16,  and  regu- 
lated by  1693,  c.  14.  The  day  and  hour  of  presenting  the  writ,  and  the  person  pre- 
senting it,  are  inserted,  and  immediately  subscribed  by  the  presenter  and  the  keeper, 
and  the  writ  is  thereafter  registered  in  the  principal  record,  in  the  order  of  presen- 
tation. This  preliminary  entry  is  essential  to  due  registration;  21st  Feb.  1835, 
Douglas. 

MINUTE-BOOK  OF  THE  COURT  OF  SESSION  is  the  printed  lists  whereby 
its  decrees  and  proceedings  are  promulgated  to  the  profession  and  public  ;  Darling's 
Practice  J  69. 

MINUTES  OF  MEETINGS  are  not  of  themselves  proof  against  the  parties 
said  to  be  present,  where  authenticated  by  the  signature  of  the  preses  alone^  unless  so 
authorized  by  statute,  rules,  or  long  practice  of  incorporations.  See  i6tb  Jan.  1828, 
Lea ;  26th  Dec.  1829,  Mathers  ;  23d  Sept.  1831,  M*Kenzie  (House  of  Lords.) 

MISDEMEANOUR  or  MISPRISION,  an  English  law  term  distinguishing 
lesser  from  greater  crimes  called  felonies.  "  A  misdemeanour  is  in  truth  any  crime 
less  than  felony,  and  the  word  is  generally  used  in  contradistinction  to  felony ;  and 
misdemeanours  comprehend  all  indictable  offences  which  do  not  amount  to  felony, 
as  perjury,  battery,  libels,  conspiracies,  and  public  nuisances.  In  crimes  below  the 
degree  of  felony  there  can  be  no  accessories,  but  all  persons  guilty  therein,  if  con- 
cerned at  all,  are  principals;"  4  Black's  Com.  6y  36. 

MISFEASANCE— English  law  term  for  trespass. 

MISPRISIONS — high  offences  next  to  capital  felonies. 
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MISPRISION  OF  TREASON  is  the  concealment  of  a  treasonaUe  act ;  Enk. 
B.  4,  T.  4,  S.  28. 

MISSIVES  in  re  merccUoriay  connected  with  ordinary  business  or  trade  transac- 
tions, are  exempted  from  the  solemnities  of  legal  deeds.  Missives  interchanged 
may  be  evidence  of  sales  of  heritage,  but  unless  holograph  or  tested  they  may  be 
resiled  from,  unless  followed  by  ret  interventiUf  or  homologation.  The  oath  of  party 
acknowledging  his  subscription  will  not  supply  the  omission  of  the  legal  solemnities. 
Though  the  missives  be  formal,  they  must  be  stamped  before  they  can  be  received 
in  evidence.  Hutcliinson,  4th  Mar.  1851 ;  23  Jur.  379 ;  afl^med  24  Jur.  404. 
Scott,  24th  Dec.  1863  ;  24  Jur.  155. 

MITTIMUS,  an  English  law  writ  for  transferring  records  frt)m  one  court  to  an- 
other, or  to  detain  an  accused  party  in  prison  until  uberated  in  due  course  of  law. 

MOBBING,  at  common  law,  is  a  tumultuary  assembly  of  people  in  disturbance 
of  the  public  peace,  by  actual  violence,  occasioning  public  alarm.  It  is  not  neces- 
sary to  the  offence  that  there  has  been  preconcert  amongst  the  parties  if  actual 
violence  occurs.  The  assembling  with  purpose  of  violence  wUl  constitute  the  of- 
fence, though  none  follow.  By  the  English  law  three  or  more  persons  are  necessary 
to  constitute  a  riot.  Those  who  call  the  assembly,  or  invite  them,  or  offer  and  give 
reward,  will  be  guilty  art  and  part,  though  taking  no  active  part  in  the  violence. 
Being  present  in  the  mob  for  a  considerable  time,  so  as  to  give  countenance  to  the 
rioters  may  also  be  construed  into  art  and  part.  **  Persons  who  are  clearly  proved 
to  be  in  the  mob— not  accidentally  present — not  present  to  keep  the  peace,  but 
actually  witnessing  the  acts  of  the  tumultuous  assemblage — are  held  by  law  to  be 
guilty  of  those  proceedings.  Persons  who  are  present  on  an  occasion  of  this  de- 
scription, when  acts  of  violence  are  committed  before  their  eyes,  if  they  remain 
there,  except  for  the  purpose  of  helping  others  out  of  the  violence  of  the  mob,  are 
guilty  of  those  acts  of  violence;  and  in  order  to  be  safe  on  such  occasions, 
they  must  either  assist  to  keep  the  peace  or  go  home."  Per  Lord  Justice- Clerk, 
18tli  Dec.  lS37y  Cairns,  1  Swin.  597.  At  common  law  the  pimishment  is  arbitrary. 
By  Act  52  Qeo.  III.  c.  130,  to  destroy  factories  is  made  felony. 

By  the  Riot  Act  1  Geo.  I.  c.  5,  the  pulling  down  or  demolishing  of  houses  by 
persons  tumultuously  assembled  is  declared  to  be  felony.  Where  persons  are 
riotously  and  tumultuously  assembled  for  any  purpose  to  the  number  of  twelw,  a 
proclamation  is  directed  to  be  made,  ordering  them  io  disperse,  and  in  case  of  their 
continuing  together  for  the  space  of  an  hour  thereafter  to  the  number  of  twelve  or 
more,  after  such  command  or  request  made  by  proclamation  by  any  magistrate,  in- 
eluding  Justice  of  the  Peace,  it  is  declared  to  be  felony.  If  the  proclamation  is  im- 
peded by  the  mob,  it  is  felony  in  those  so  acting.  The  magistrate  or  Justice  may 
call  on  the  county  or  bystanders  for  help.  Every  person  continuing  after  the  hour 
is  guilty  of  the  capital  offence,  though  not  proved  to  nave  done  any  violence.  Notices 
ought,  wherever  practicable,  tu  be  exhibited  to  the  effect  that  the  **  Riot  Act  has 
BEEN  BEAD."  By  the  Act  1  Vict.  c.  91  (1837),  the  statutory  penalty  of  death  is 
abolished,  and  the  punishment  for  the  offence  is  declared  to  be  transportation  for 
not  less  a  term  than  fifteen  years,  or  imprisonment  for  any  term  not  exceeding  three 
years.  The  magistrates  and  assistants  are  entitled,  on  the  lapse  of  the  hour,  to 
disperse  the  assembly,  and  seize  and  apprehend  the  persons ;  and  if  any  shall  be 
killed  by  reason  of  resistance,  all  concerned  are  discharged  of  the  consequences  ; 
and  if  within  the  hour,  violence  is  used  on  the  part  of  the  mob,  force  may  be  in- 
stantly used  to  repress  violence,  and  the  vulgar  impression  that  an  hour  must  elapse 
in  every  case  before  recourse  can  be  had  to  force  is  erroneous.  Damage  done  to  any 
building  by  persons  riotously  assembled,  may  be  recovered  from  the  county  or  burgh 
by  summary  prosecution  within  twelve  months  after  the  cause  of  action.  See  /Vwm 
0/ Proclamation  under  Riot  Act. 

MOBILIA  SEQUUNTER  PERSONAM— Moveables  follow  the  person,  so  that 
the  law  of  the  owner's  domicile  regulates  the  succession  thereto  ;  Ersk.  B.  2,  T.  2^ 
S.  40.     See  Domicile. 

MODEBAMEN  INCULPATjE  TUTELiE.  The  due  degree  of  self-defence 
which  may  lawfully  be  used  without  incurring  guilt;  Ersk.  B.  4,  T.  4,  8.  41.  See 
Homicide, 

MODIFICATION.    The  decree  of  the  Teind  Court  fixing  the  stipend  of  a 
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parochial  minister  pa]fable  in  victual,  convertible  into  money  according  to  the  annoal 
iiars.  No  augmentation  can  be  asked  until  the  lapse  of  twenty  years  after  the  date 
of  the  last  previous.     See  Fiars — Locality/. 

MODUS,  or  modus  decimandi,  a  particular  mode  of  tything  in  England.  Tythes 
in  Scotland,  when  valued,  are  sometimes  said  to*  be  paid  by  a  modus, 

MOIETY.  One-half  or  equal  part,  but  often  used  erroneously  for  share  or  instal- 
ment. 

MOLESTATION.  An  ancient  form  of  action  to  defend  the  possession  of  heritage 
against  intruders.  In  practice  the  object  is  now  better  accomplished  by  interdict ; 
1687,  c.  42 ;  Ersk.  B.  4,  T.  1,  S.  48. 

MONEY.  Silver  money  is  a  legal  tender  to  the  amount  of  forty  shillings.  Notes 
of  the  Bank  of  England  are  made  legal  tender ;  3  and  4  Will.  IV.  c.  98,  s.  3. 
Private  tokens,  once  so  common,  are  prohibited  by  67  Geo.  III.  c.  46,  s.  113. 
Bills  or  promissory  notes  for  less  than  L.6  are  prohibited,  except  in  a  particular 
statutory  and  cumbrous  form,  by  the  Bank  Act  8  and  9  Vict.  c.  38,  s.  17  (1845.) 
See  Notes — Bank. 

MONEY  SCOTS,  the  ancient  money  of  Scotland,  which  is  usually  referred  to 
in  Scotch  Acts,  bears  about  the  proportion  of  one-twelfth  to  sterling  money,  thus  :•— 

.   1  Doit,  or  penny,  is  equal  to  - 
1  Boddle,  or  twopence, 

1  Plack  or  groat,  or  fompence,  - 
1  Shilling,  or  three  placks, 
1  Merk,  or  13s.  4d., 

18  Merks,  -  -  -  - 

100  Merks,  -  -  .  - 

1  Pound,  -  -  - 

12  Pounds,  -  -  -  - 

20  Pounds,  -  -  -  - 

100  Pounds,  -  -  -  . 

MONOGRAMS,  an  ancient  subscription  of  deeds  with  fanciful  combinations  of 
letters. 

MONOPOLIES.  Licences  of  this  nature  are  void  at  common  law,  and  by  the 
Act  1641,  c.  76.     See  Patent. 

MOOT.     A  moot  point  is  one  open  or  debateable. 

MORA.  Undue  delay  which  may  liberate  parties  from  claims  and  obligations. 
It  often  is  a  question  to  be  decided  by  the  practice  of  the  trade  or  country.  See 
26th  June  1862,  Smart. 

MORAVIANS  may  take  an  affirmation  instead  of  the  usual  oath ;  1  and  2  Vict, 
c.  77  (1838.)     See  Affirmation. 

MORBUS  SONTICUS.  Mortal  sickness,  or  disease  incapacitating  a  party  from 
doing  a  legal  act ;  but  not  now  held  necessary  in  the  reduction  of  a  deathbed  deed. 
See  Deathbed. 

MORTANCESTRY.  The  brieve  of  service  by  which  the  possessors  of  the  ances- 
tor's property  were  called  to  defend  their  title — ^now  in  desuetude ;  Ersk.  B.  3,  T.  8, 
S.  62. 

MORTGAGE.  The  English  heritable  security  for  debt.  The  corresponding 
deed  in  Scotland  was  the  wadset,  now  obsolete.  Bond  and  disposition  in  security 
is  the  modem  form  of  completing  the  Scotch  mortgages. 

MORTIFICATION  is  nearly  similar  to  mortmain,  but  is  limited  to  lands  gifted 
to  the  church  or  to  charity.  Those  which  were  vested  in  the  church  previous  to 
the  Reformation  were  annexed  to  the  Crown  by  1687,  c.  29.  If  now  made  gene- 
rally  foi;  the  poor  without  stating  the  administrators,  they  fall  under  the  ordinary 
administrators  of  the  funds  set  apart  for  the  poor.  No  charitable  fund  can  be 
alienated  or  diverted  from  its  original  declared  purpose  ;  1633,  c.  6.  The  Court  of 
Session  have  a  controlling  power  over  all  public  trusts ;  28th  August  1846,  Burnett 
(House  of  Lords.) 

MORTIS  CAUSA  DEED,  is  that  which  does  not  take  effect  until  the  death  of 
the  maker. 
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MORTMAIN.  The  statutory  law  of  mortmain  is  limited  to  England,  and  the 
followin;^  is  an  outline  of  its  present  state : — ^The  Statute  of  9  Geo.  II.  c.  36,  called 
the  "  Mortmain  AcU"  is  not  repealed  nor  altered  by  the  1  Vict.  c.  26;  and  there* 
fore  legacies  to  charities  out  of  real  estate  are  void  If  a  testator  desires  to  leave 
legacies  to  charities,  he  must  hiake  -them  payable,  either  expressly  or  bj  ordinaiy 
course  of  law,  out  of  such  personal  estate  as  may  be  applied  for  that  purpose.  A 
bequest  to  a  charity  for  a  term  of  years,  or  leasehold  property ;  or  of  money  to 
arise  from,  or  be  produced  by,  the  sale  of  land  ;  or  by  the  rent^  profits,  or  other 
interest  arising  from  land  ;  or  a  bequest  of  money  to  be  laid  out  in  land  ;  or  a  be^ 
quest  of  money  secured  by  mortgage ;  or  a  bequest  of  annuities  charged  on  land, 
or  other  rent-charges ;  or  a  bequest  of  money  with  a  direction  to  apply  it  in  paying 
off  mortgages  on  schools  or  chapels  ;  or  a  bequest  of  money  secured  on  parochial 
rates,  or  county  rates,  or  turnpike  tolls,  is,  in  each  case,  void ;  and  eyen  where  no 
particular  fund  is  pointed  out  in  the  will  for  the  payment  of  charitable  legacies,  and 
they  are  consequently  a  charge  on  the  residue,  and  the  residue  consists  in  part  of 
property  of  all  or  either  of  the  kinds  above  specified,  so  much  of  the  legacies  will 
become  void  as  shall  bear  the  same  proportion  to  the  entire  legacies  as  the  exempted 
property  bear  to  the  entire  residue.  Shares  and  debentures  in  incorporated  com- 
panies, and  railway  scrip,  were  held  to  be  personal  property,  and  so  not  within  the 
Mortmain  Act.  But  niortgugos  by  railway  companies  were  held  to  be  within  the 
Act.     {Law  Ma^fazinCy  August  1851,  No.  1)2.) 

MORTUIJS  SASIT  VIVUM,  an  English  law  maxim,  inferring  that  the  right 
of  the  ancestor  at  once  passes  to  the  heir  ;  but  which  is  different  in  Scotch  law, 
where  the  rule  is  nuifa  sasina  nulla  terra. 

MOTIONS  IN  COURT.  All  mere  incidental  matters  preparing  the  cause  for 
judgment  may  and  ought  to  be  done  orally  by  motions  ;  but  all  statements  of  fact, 
and  evidence  on  which  the  judgment  is  to  be  founded,  ought  in  the  ordinary  case 
to  be  recorded  in  writing,  unless  prohibited  by  special  statute.  See  Jkf'^LaurtH, 
71  ;  M'Glashan  (1854)  200. 

MOURNINGS,  to  which  the  widow  is  entitled,  and  which  are  fixed  in  amount 
according  to  the  husband's  rank,  are  preferable  to  ordinary  creditors,  and  are  de- 
mandablc  though  she  has  accepted  provisions  in  full  of  all  legal  claims ;  Feb.  14, 
1822,  Buchanan.  The  like  claim  is  also  good  to  the  children  who  are  present  at 
the  parent's  funeral  ;  1  Fraser,  624. 

MOVExVBLES  comprehend  every  species  (jf  property  which  forms  executry,  and 
does  not  go  to  the  heir;  Ersk.  B.  2,  T.  2,  S.  3. 

MUIRBURN.  The  Scotch  Acts  which  regulated  muirbuming  were  1424,  c 
20  ;  1536,  c.  11 ;  but  which  are  superseded  by  the  Act  13  Geo.  III.  c.  64,  ss.  4,  6, 
6,  and  7.  See  the  statute  given  at  length,  ante  p.  439;  and  case  No.  1.  In 
England,  the  maliciously  settuig  fire  to  heath  was  made  felony  by  13  Geo.  III.  c. 
64.     See  Ersk.  B.  2,  T.  G,  S.  6.     See  Game. 

MULCT,  a  fine  or  penalty. 

MULTIPLEPOINDING  is  an  action  in  cases  of  double  poindingy  double  distress^ 
or  several  claims  on  one  fund  or  subject,  brought  in  order  to  settle  the  preferences 
and  division  of  the  fund  suid  to  be  in  medio.  It  may  be  raised  by  the  party  holding 
the  fund  or  subject,  who  is  then  called  the  real  or  actual  raisery  or  by  any  one  or 
more  of  the  claimants  in  his  name,  and  he  then  is  called  the  nomin€U  raiser^  and  in 
that  case  he  must  be  cited,  and  the  summons  must  now  set  forth  who  is  the 
actual  raiser.  The  iimd  must  be  payable  at  the  date  of  the  action,  and  therefore 
future  rents  or  payments  cannot  be  made  the  subject  of  this  action  ;  Dec.  10,  1830, 
Pentland;  June  10,  1831,  Baird.  Trustees  may  have  recourse  to  this  action  for 
their  exoneration  and  the  division  of  the  fimd  ;  Feb.  0,  1830,  M^DougalPs  Trustees. 
After  a  claimant  has  appeared  in  the  action,  he  cannot  proceed  with  diligence  against 
the  holder  of  the  fund;  Feb.  13,  1772,  White.  But  the  fund  may  be  order^  to  be 
consigned,  and  decree  to  compel  consignation  may  be  obtained  in  name  of  the 
Clerk  of  Court ;  Jan.  17,  1834,  Anderson,  ^ce  Act  of  Sederunt,  Jtai.  27,  1830| 
8.  6.  In  order  to  save  expense  by  the  employment  of  a  multiplicity  of  agents,  a 
common  agent  may  be  appointed  who  attends  to  the  interest  of  all,  and  does  the 
duty  of  an  accountant.  A  party  not  called  may  reduce  the  decree  (1684,  c  3,)  and, 
with  the  view  of  preventing  this  risk,  advertisement  in  newspapers  is  aom^tiliiM 
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ordered.  « A  creditor,  or  party  in  right  of  a  claimant^  ma^  claim  by  a  Rider  on  that 
of  the  original  claimant,  if  his  claim  be  constituted.  This  action  is  not  competent 
before  the  Justices.  It  is  competent  before  the  Sheriff,  both  in  his  ordinary  and 
Small-debt  Court,  but  there  is  no  provision  to  that  effect  in  the  Acts  regulating  the 
Small-debt  Court  of  the  Justices.  A  similar  form  of  proceeding  has  been  recently 
introduced  into  England  under  the  Interpleader  Act.  See  M^Laurin,  363; 
M*Glashan  (1854)  383. 

MULTURKS  IS  the  quantity  of  grain  payable  to  the  proprietor  of  a  particular 
mill,  by  the  proprietors  or  tenants  of  certain  lands  thirled  or  astricted  to  that  mill. 
There  are  lesser  quantities  paid  to  the  miller  and  his  servants,  called  knaveship, 
bannock,  lock,  or  gowpen.  Lands  so  bound  to  the  mill  are  called  the  thirl  or  stickeih 
and  the  multures  paid  by  them  the  insucken  multures,  and  those  paid  by  persons 
not  so  bound,  the  outsuck^n.  Proprietors  may  be  liberated  from  this  servitude  by 
pecuniary  compensation^  fixed  by  the  Sheriff  and  a  jury  under  the  Act  39  Geo.  III. 
c.  DO.  (Watson's  Statutes,  369.)  Under  this  statute,  the  most  part  of  the  ancient 
thirlajjje  of  the  country  has  now  been  commuted  into  money  payments. 
MUNICIPAL  LAW,  the  law  of  any  free  state. 

MURDER— HOMICIDE.  The  Wilfully  depriving  a  human  being  of  life. 
Malice  is  implied  in  the  act,  and  the  accused  must  prove  justification.  There  may 
be  an  accession  or  art  and  part  either  before,  at,  or  after  the  act.  Child-murder  and 
concealment  of  pregnancy  are  punishable  under  the  Act  1(590,  c.  21,  and  49  Geo. 
III.  c.  14.  The  statutory  offence  of  concealment  of  pregnancy  is  bailable,  but  not 
that  of  murder.     See  Homicide — Culpable  Homicide — Concealmefit  of  Pregnancy. 

MUSSELS.  The  Crown  can  give  a  grant  of  mussel-scalp  either  in  the  sea  or 
public  rivers ;  1764,  Sir  Ludovick  Grant  (Kames*  Select  Decisions.)  Fishing  for 
mussels  is  regulated  by  10  and  11  Vict.  c.  22  (1847.)     See  Fishing. 

MUTE.  In  English  practice,  a  person  who  refused  to  plead  to  a  criminal  charge 
was  either  exposed  to  a  species  of  torture,  or  held  as  guilty.  In  Scotland,  silence 
is  construed  into  the  plea  of  Aot  Ouilfy. 

MUTILATION  is  an  offence  in  itself,  or  an  aggravation  of  assault,  punishable 
arbitrarily,  and  bailable,  unless  when  charged  under  the  Act  10  Geo.  IV.  c.  38 ; 
Hume. 

MUTINY  ACT  is  the  annual  statute  which,  under  this  rather  ominous  title, 
regulates  the  standing  army.  A  similar  statute  is  passed  at  the  same  time  for  the 
navy.  Military  law  (as  contained  in  the  Mutiny  Act)  is  different  from  martial  law, 
which,  when  declared,  takes  cognisance  of  every  species  of  offence,  and  even  of  civil 
contracts,  where  the  parties  concerned  belong  to  the  anny.  A  standing  army  was 
first  introduced  into  England  in  the  reign  of  Charles  II.  Soldiers  are  liable  to  the 
civil  jiu-isdiction  of  the  judge  of  the  territory  where  personally  cited;  17th  Nov. 
1709,  Lees  (Fount.)  A  soldier  is  not  liable  to  fugce  warrant  when  about  to  join  his 
regiment;  10th  March  1812,  Hamilton.  Cases  which  fall  within  the  Mutmy  Act 
cannot  be  tried  before  the  ordinary  criminal  courts,  but  soldiers  are  subject  to  these 
tribunals  for  all  ordinary  crimes  and  offences  ;  2  Hume,  34  and  41.  There  is  no 
remedy  in  the  common  law  courts  against  a  sentence  of  a  court-martial ;  5  B.  and 
Add.  081.  The  first  Mutiny  Act  was  passed  3d  April  1689,  but  only  to  endure  for 
six  months.  It  was  occasioned  by  a  mutiny  in  a  body  of  troops  ordered  to  Holland 
to  replace  some  Dutch  troops  which  William  the  Third  had  brought  over  with  him, 
and  intended  to  retain  in  England,  and  hence  its  original  name,  since  continued.  It 
has  since  then  been  annually  renewed,  with  the  exception  of  three  years  during  the 
reign  of  William  III.  The  same  constitutional  preamble  has  ever  since  been  re- 
tained in  the  following  words : — 

"  Whereas  the  raising  or  keeping  a  standing  army  within  the  United 
Kingdom  of  Great  Britain  and  Ireland  in  time  of  peace,  unless  it  be  with 
the  consent  of  Parliament,  is  against  law :  And  whereas  no  man  can  be 
forejudged  of  life  and  limb,  or  subjected  in  time  of  peace  to  any  kind  of 
punishment  within  this  realm,  by  martial  law,  or  in  any  other  manner  than 
by  judgment  of  his  peers,  and  according  to  the  known  and  established  laws 
of  this  realm ;  yet  nevertheless  it  being  requisite,  for  the  retaining  all  th^ 
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before-mentioned  forces  in  their  duty,  that  an  exact  discipline  be  observed, 
and  that  soldiers  who  shall  mutiny  or  stir  up  sedition,  or  shall  desert  Her 
Majesty's  service,  or  be  guilty  of  crimes  and  offences  to  the  preju<]ice  of 
good  order  and  military  discipline,  be  brought  to  a  more  exemplary  and 
speedy  punishment  than  the  usual  forms  of  the  law  will  allow." 

The  concluding  section  limits  the  Act  for  one  year,  but  reckoned  from  different 
periods  in  different  portions  of  the  British  dominions.  The  Act  authorizes  the 
Sovereign  to  enact  *^  articles  of  war**  for  the  better  government  of  the  forces.  A 
separate  Act  of  nearly  similar  terms  for  the  royal  marine  force  when  on  shore,  is 
annually  passed. 

The  Annual  Act  is  intituled  "  An  Act  for  punishing  mutiny  and  des^ertion,  and  for 
the  better  payment  of  the  army  and  their  quarters."  In  all  questions  which  may  be 
brought  before  Justices  under  this  Act,  the  existing  statute  should  be  called  for,  as 
there  are  occasionally  alterations  made.  The  following  clauses,  under  which  Justices 
have  jurisdiction,  are  taken  from  the  last  Act,  in  date  17  Vict.  c.  4  (23d  March  1854.) 

XL VI.  Apprehension  of  Deserters  in  the  United  Kingdom  and  Coloniu, — 
Upon  reasonable  suspicion  that  a  person  is  a  deserter,  it  shall  be  lawful  for 
any  constable,  or  if  no  constable  can  be  immediately  met  with,  then  it  shall 
be  lawful  for  any  officer  or  soldier  in  Her  Majesty's  service,  to  apprehend  or 
cause  such  suspected  person  to  be  apprehended,  and  to  bring  or  cause  him 
to  be  brought  before  any  Justice  living  in  or  near  such  place,  and  acting  for 
the  county  or  borough  wherein  such  place  is  situate,  or  for  the  county  ad- 
joining such  first-mentioned  county  or  such  borough ;  and  such  Justice  is 
hereby  authorized  and  required  to  inquire  whether  such  suspected  person  is 
a  deserter,  and  if  it  shall  appear  by  the  testimony  of  one  or  more  witnesses 
taken  upon  oath,  or  by  the  confession  of  such  suspected  person,  confirmed  by 
some  corroborative  evidence,  or  by  the  knowledge  of  such  Justice,  or  by 
evidence  sufficient  to  satisfy  such  Justice  that  there  are  reasonable  groundbi 
for  believing,  timt  such  suspected  person  is  a  deserter,  such  Justice  shall 
forthwith  Ciiuse  him  to  be  conveyed  in  civil  ai^tody  to  the  headquarters  or 
depot  of  the  regiment  to  which  he  belongs,  if  stationed  within  5  miles  of  the 
place  of  apprehension,  or  if  such  headquarters  or  depot  shall  not  be  stationed 
within  5  miles,  then  to  the  nearest  or  most  convenient  public  prison  (other 
than  a  military  prison  set  apart  under  the  authority  of  this  Act)  or  police 
station  legally  provided  as  a  lock -up- house  for  temporary  confinement  of 
persons  taken  into  custody,^  whether  such  prison  or  police  station  be  in  the 
county  or  borough  in  which  such  suspected  person  was  apprehended  or  in 
which  he  was  committed  or  not ;  or  if  the  deserter  shall  have  been  appre-> 
bended  by  a  party  of  soldiers  of  his  ow^u  regiment  in  charge  of  a  commis- 
sioned officer,  such  Justice  may  deliver  him  up  to  such  party,  unless  the 
officer  shall  deem  it  necessary  to  have  the  deserter  committed  to  prison  for 
safe  custody ;  and  such  Justice  shall  transmit  an  account  thereof,  in  the  form 
prescribed  in  the  schedule  annexed  to  this  Act,  to  the  Secretary-at-War, 
specifying  therein  whether  such  deserter  was  delivered  to  his  regiment  or  to 
the  party  of  his  regiment,  in  order  for  his  being  taken  to  the  headquarters 
or  depot  of  his  regiment,  or  whether  such  deserter  was  committed  to  prison, 
to  the  end  that  the  person  so  committed  may  be  removed  by  an  order  from 
the  office  of  the  said  Secretary-at-War,  and  proceeded  against  according  to 
law ;  and  such  Justice  shall  also  send  to  the  Secretary-at-War  a  report, 
stating  the  names  of  the  persons  by  whom  the  deserter  was  apprehended  and 

I  This  will  not  include  strung  rooms  in  constalilcs*  houses  for  detaining  persons  withoai 
warrant  Itcforc  being  taken  before  a  magistrate,  and  not  longer  than  forty-eight  hours.  (Se« 
ConMtable.) 
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secured ;  and  the  Secretary-at- War  shall  transmit  to  such  Justice  an  order 
for  the  payment  to  such  persons  of  such  sum  not  exceeding  403.  as  the 
Secretary-at-War  shall  be  satisfied  they  are  entitled  to,  according  to  the 
true  intent  and  meaning  of  this  Act ;  and  for  such  information,  commitment, 
and  report  as  aforesaid,  the  clerk  of  the  said  Justice  shall  be  entitled  to  a 
fee  of  2s.  and  no  more ;  and  every  gaoler  and  other  person  into  whose 
custody  any  person  charged  with  desertion  is  committed  shall  immediately 
upon  the  receipt  of  the  person  so  charged  into  his  custody  pay  such  fee  of 
2s.,  and  also  upon  the  production  of  a  receipt  from  the  medical  practitioner, 
who,  in  the  absence  of  a  military  medical  officer,  may  have  been  required  to 
examine  such  suspected  person,  a  fee  of  23.  6d.,  and  shall  notify  the  fact  to 
the  Secretary-at-War,  and  transmit  also  to  the  Secretary-at-War  a  copy  of 
the  commitment,  to  the  end  that  such  Secretary-at-War  may  order  repay- 
ment of  the  same ;  and  when  any  person  shall  be  apprehended  and  commit- 
ted as  a  deserter  in  any  of  Her  Majesty's  colonies  the  Justice  shall  forthwith 
cause  him  to  be  conveyed  to  some  public  prison,  if  the  regiment  to  which  he 
is  suspected  to  belong  shall  not  be  in  the  colony,  or^  if  the  regiment  be  in 
the  colony,  the  Justice  may,  if  within  reasonable  distance,  deliver  him  into 
custody  at  the  nearest  military  post,  ^though  the  regiment  to  which  such 
person  is  suspected  to  belong  may  not  be  stationed  at  such  military  post ; 
and  such  Justice  shall,  in  every  case  transmit  to  the  general  or  other  officer 
commanding  in  the  colony  a  description-return  in  the  form  prescribed,  to  the 
end  that  such  person  may  be  removed  by  order  of  such  officer,  and  proceeded 
against  according  to  law. 

XLVII.  Temporary  GtiMody  of  DeserterB  in  Oaols, — ^E very  gaoler,  or  person 
having  the  immediate  inspection  of  any  public  prison,  gaol,  house  of  correc- 
tion, lock-up-house,  or  other  place  of  confinement  in  any  part  of  Her  Ma- 
jesty's dominions,  is  hereby  required  to  receive  and  confine  every  deserter 
who  shall  be  delivered  into  his  custody  by  any  soldier  conveying  such  de- 
serter under  lawful  authority,  on  production  of  the  warrant  of  the  Justice  of 
the  Peace  on  which  such  deserter  shall  have  been  taken,  or  some  order  from 
the  office  of  the  Secretary-at-War,  which  order  shall  continue  in  force  until 
the  deserter  shall  have  arrived  at  his  destination  ;  and  such  gaoler  or  person 
shall  be  entitled  to  Is.  for  the  safe  custody  of  the  said  deserter  while  halted 
on  the  march,  and  to  such  subsistence  for  his  maintenance  as  shall  be  directed 
by  Her  Majesty's  regulations. 

XLVnr.  Desertion  of  Recruits. — Any  recruit  who  shall  desert  prior  to 
joining  the  regiment  for  which  be  has  enlisted  shall,  on  being  apprehended, 
and  committed  for  such  desertion  by  any  Justice  of  the  Peace  upon  the  testi- 
mony of  one  or  more  witnesses  upon  oath,  or  upon  his  own  confession,  be 
liable  to  be  transferred  to  any  regiment  or  depdt  nearest  to  the  place  where 
he  shall  have  been  apprehended,  or  to  any  other  regiment  to  which  Her 
Majesty  may  deem  it  more  desirable  that  he  should  be  transferred :  Pro- 
vided always,  that  all  cavalry  recruits  so  committed  for  desertion  shall  be 
transferred  to  cavalry  regiments,  and  infantry  recruits  to  infantry  regiments ; 
and  that  such  deserters  thus  transferred  shall  not  be  liable  to  other  punish- 
ment for  the  offence,  or  to  any  other  penalty,  except  the  forfeiture  of  their 
personal  bounty,  reserving  only  for  them  that  part  of  the  bounty  which  is 
applicable  to  and  required  for  the  provision  of  necessaries. 

XL IX.  Fraudulent  Confession  of  Desertion, — Any  soldier  who,  while 
serving  in  any  of  Her  Majesty's  forces,  or  the  embodied  militia,  or  the  forces 
of  the  East  India  Company,  shall  to  any  officer  or  non-commissioned  officer 
fraudulently  confess  himself  to  be  a  deserter,  shall  be  liable  to  be  tritid  by 

2  V 
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court-martial,  and  any  person  who  shall  voluntarily,  deliver  himself  op  and 
confess  himself  to  be  a  deserter  from  Her  Majesty's  forces,  or  the  embodied 
militia,  or  the  forces  of  the  East  India  Company,  or  who,  upon  being  appre- 
hended for  any  offence,  shall,  in  the  presence  of  the  Justice,  confess  himself 
to  be  a  deserter  as  aforesaid,  shall  be  deemed  to  have  duly  enlisted  and  to 
be  a  soldier,  and  shall  be  liable  to  serve  in  any  of  Her  Majesty's  forces,  as 
Her  Majesty  shall  think  fit  to  appoint,  whether  such  person  shidl  have  been 
actually  enlisted  as  a  soldier  or  not ;  or  in  case  such  person  shall  not  be  a 
deserter  as  aforesaid,  he  shall  be  liable  to  be  taken  before  two  Justices  of  the 
Peace,  and  on  proof  that  any  such  confession  as  aforesaid  was  false  shall  by 
them  be  adjudged  to  be  punished,  if  in  England,  as  a  rogue  and  vagabond, 
and  if  in  Scotland  or  Ireland  by  commitment  to  some  prison  or  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  three 
months,  or  be  deemed  guilty  of  obtaining  money  under  &lse  pretences  with- 
in the  true  intent  and  meaning,  if  in  England,  of  an  Act  passed  in  the  7th 
and  8th  years  of  His  Majesty  King  George  the  Fourth,  intituled,  *^  An  Act 
for  amending  and  consolidating  the  Laws  in  England  relative  to  larceny  and 
other  oifences  connected  therewith,"  and  if  in  Ireland  of  an  Act  passed  in  the 
9th  year  of  the  reign  of  His  MajestyTKing  George  the  Fourth,  intituled  "An 
Act  for  consolidating  and  amending  the  laws  in  Ireland  relative  to  larceny 
and  other  offences  connected  therewith,"  or  shall  be  deemed  guiltj,  if  in 
Scotland^  of  falsehood,  fraud,  and  wilful  imposition ;  and  every  person  so 
deemed  to  be  guilty  of  obtaining  money  under  false  pretences,  or  of  false- 
hood, fi*aud,  and  wilful  imposition,  as  the  case  may  be,  shall  be  liable  to  be 
proceeded  against  and  punished  accordingly ;  and  the  confession  and  re- 
ceiving subsistence  as  a  soldier  by  such  person  shall  be  evidence  of  the  false 
pretence,  or  of  the  falsehood,  fraud,  and  imposition,  as  the  case  may  be, 
and  of  the  obtaining  money  to  the  amount  of  the  value  of  such  subsistence, 
and  the  value  of  such  subsistence  so  obtained  may  be  charged  in  the  indict- 
ment as  so  much  money  received  by  such  person ;  and  in  case  such  person 
shall  have  been  previously  convicted  of  the  like  offence,  or  shall  have  been 
summarily  convicted  and  punished,  in  England,  as  a  rogue  and  vagabond,  or 
in  Scotland  or  Ireland  by  commitment,  for  making  a  fraudulent  confession  of 
desertion,  such  former  conviction  may  be  alleged  in  the  indictment,  and  may 
be  proved  upon  the  trial  of  such  person ;  and  in  such  indictment  for  a  second 
offence  it  shall  be  sufficient  to  state  that  the  offender  was  at  a  certain  time 
and  place  convicted  of  obtaining  money  under  false  pretences  as  a  deserter, 
or  for  making  a  fraudulent  confession  of  desertion,  without  otherwise  de- 
scribing the  said  offence ;  and  a  certificate  containing  the  substance  and 
effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for 
the  former  offence,  purporting  to  be  signed  by  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the  o£fender  was 
first  convicted,  or  by  the  deputy  of  such  clerk,  or  by  the  clerk  of  the  con- 
victing magistrates,  shall,  upon  proof  of  the  identity  of  the  person  of  the 
offender,  be  sufficient  evidence  of  the  first  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  appearing  to  have  signed  the 
same ;  and  if  the  person  so  confessing  himself  to  be  a  deserter  shall  be 
serving  at  the  time  in  any  of  Her  Majesty's  forces,  he  shall  be  deemed  to  be 
and  shall  be  dealt  with  by  all  Justices  and  gaolers  as  a  deserter. 

L.  Extension  of  Furlough  in  case  of  Sickness. — When  there  shall  not  be  any 
military  officer  of  rank  not  inferior  to  captain,  or  any  adjutant  of  regulav 
militia,  within  convenient  distance  of  the  place  where  any  non-commissioned 
officer  or  soldier  on  furlough  shall  be  detained  by  sickness  or  other  casualty 
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rendering  necessary  any  extension  of  such  furlough,  it  shall  be  lawful  for 
any  Justice  who  shall  be  satisfied  of  such  necessity  to  grant  an  extension  of 
furlough  for  a  period  not  exceeding  one  month ;  and  the  said  Justice  shall  by 
letter  immediately  certify  such  extension  and  the  cause  thereof  to  the  com* 
manding  officer  of  the  corps  or  detachment  to  which  such  non-commissioned 
officer  or  soldier  belongs,  if  known,  and  if  not,  then  to  the  agent  of  the  regi- 
ment, in  order  that  the  proper  anm  may  be  remitted  to  such  non-commissioned 
officer  or  soldier,  who  shall  not  durlpg  the  period  of  such  extension  of  fur- 
lough be  liable  to  be  treated  as  a  deserter :  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  exempt  any  ooldier  from  trial  and 
punishment,  according  to  the  provisions  of  this  Act,  for  any  talae  representa- 
tion made  by  him  in  that  behalf  to  the  said  Justice,  or  for  any  breach  of  dU* 
cipline  committed  by  him  in  applying  for  and  obtaining  the  said  extension 
of  furlough. 

Note. — Dr  Bums  and  Dr  Boyd  remark  that  Justices  have  frequently  taken  on 
themselves,  at  their  discretion,  to  extend  the  term  of  the  funough ;  whilst  it 
will  be  seen  that  the  power  is  strictly  confined  to  cases  of  siclmess  or  other 
casualty. 

IjII.  Soldiers  liable  to  he  taken  out  of  Her  Majesty's  Service  only  for  Felony ^ 
Misdemeanour^  or  for  Debts  amounting  to  L.30  and  uptvards,  but  not  for  other 
Crimes. — ^Any  person  enlisted  into  Her  Majesty's  service  as  a  soldier,^  or 
serving  as  a  non-commissioned  officer  or  drummer  on  the  permanent  staff  of 
the  disembodied  militia,  shall  be  liable  to  be  taken  out  of  Her  Majesty's 
service  only  by  process  or  execution  on  account  of  any  charge  of  felony  or 
of  misdemeanour  other  than  the  misdemeanour  of  refusing  to  comply  with  an 
order  of  Justices  for  the  payment  of  money y  or  on  account  of  an  original  debt 
proved  by  affidavit  of  the  plaintiff  or  of  some  one  on  his  behalf  to  amount  to 
the  value  of  thirty  pounds  at  the  least,  over  and  above  all  costs  of  suit  in  the 
action  or  actions,  such  affidavit  to  be  sworn,  without  payment  of  any  fee, 
before  some  judge  of  the  court  out  of  which  process  or  execution  shall  issue, 
or  before  some  person  authorized  to  take  affidavits  in  such  court,  of  which 
affidavit,  when  duly  filed  in  such  court,  a  memorandum  shall,  without  fee, 
be  endorsed  upon  the  back  of  such  process,  stating  the  facts  sworn  to,  and 
the  day  of  filing  such  affidavit ;  but  no  soldier  or  other  person  as  aforesaid 
shall  be  liable  to  be  summoned  before  any  Justice  of  the  Peace  or  other 
authority  whatever,  or  to  be  taken  out  of  Her  Majesty's  service,  by  any  capias, 
writ,  summons,  order,  judgment,  process,  or  execution  issued  by  or  by  the 
authority  of  any  court  or  inferior  court  for  any  original  debt  not  amounting 
to  thirty  pounds,  or  for  not  supporting  or  maintaining,  or  for  not  having 
supported  or  maintained,  or  for  deserting  or  having  deserted,  or  for  leaving 
or  having  left  chargeable  to  any  parish,  township,  or  union,  any  wife  or  any 
child  or  children,  legitimate  or  iUegitimate,  or  other  relation,  which  such 
soldier  or  person  would,  if  not  in  Her  Majesty's  service,  be  liable  by  law  to 
support  or  maintain,  or  for  the  breach  of  any  contract,  covenant,  agreement, 
or  other  engagement  whatever,  by  parole  or  in  writing,  or  for  having  leflt  or 
deserted  his  employer  or  master,  or  his  contract,  work,  or  labour,  except 
in  the  case  of  an  apprentice  or  an  indentured  labourer  as  hereinafter  de- 
scribed, and  all  summonses,  warrants,  commitments,  indictments,  convic- 
tions, judgments,  and  sentences,  on  account  of  any  of  the  matters  for  which 
it  is  herein  declared  that  a  soldier  or  other  person  as  aforesaid  is  not  liable 

1  It  WM  held  in  England  that  a  sergeant  was  entitled  to  the  protection  of  this  olanse.  The 
Court  obserTod—*  A  sergeant  ii  a  soldier  with  a  halbert,  as  a  dmmmer  is  a  soldier  with 
a  drum." 
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to  be  taken  out  of  Her  Majesty's  service,  shall  be  utterly  illegal^nd  ni 
and  void  to  all  intents  and  purposes ;  and  any  judge  of  any  such  court  nu 
examine  into  any  complaints  made  by  a  soldier  or  by  his  superior  officer,  ai 
by  warrant  under  his  hand  discharge  such  soldier,  ■  without  fee,  he  b«>i 
shown  to  have  been  arrested  contrary  to  the  intent  of  this  Act,  and  sbs 
award  reasonable  costs  to  such  complainant,  who  shjJl  have  for  the  recovei 
thereof  the  like  remedy  as  would  have  been  applicable  to  the  recovery  of  ar 
costs  which  might  have  been  awarded  against  the  complainant  in  any  jud| 
ment  or  execution  as  afo^off^itd,  or  a.  writ  of  habeas  corpui  ad  suhficiendu 
shall  be  awarded  oi  issued,  and  the  discharge  of  any  such  soldier  out  of  cu 
tody  sh»Il  t>e  ordered  thereupon  ;  provided  that  any  plaintiff,  upon  notice  < 
tlic  cause  of  action  first  given  in  writing  to  any  soldier,  or  left  at  his  la 
quarters,  may  proceed  in  any  action  or  suit  to  judgment,  and  have  executic 
other  than  against  the  body  ;  provided  also,  that  nothing  herein  containe 
relating  to  the  leaving  or  deserting  a  master  or  employer,  or  to  the  breac 
of  any  contract,  agreement,  or  engagement,  shall  apply  to  persons  who  shs 
be  really  and  bona  fide  apprentices,  duly  bound,  under  the  age  of  twenty-oi 
years,  or  to  indentured  labourers  as  hereinafter  prescribed. 

Note. — A  conflict  has  more  than  once  arisen  in  England  between  the  Annv 
Mutiny  Acts  and  the  Poor  Law  Acts.  It  was  held  that  an  order  in  bastan 
did  not  fall  under  the  protecting  clause,  *^  the  Act  had  in  view  only  the  pr 
venting  arrests  in  civil  actions,  and  that  it  had  no  relation  to  crimes  d 
any  thing  of  a  criminal  nature ;"  K.  r.  Archer ;  28th  Geo.  II.  L<ord  Kenyo 
in  Kin<;  v.  Bo  wen,  33  Geo.  HI.,  remarked,  '*  that  there  can  be  no  doubt  tb 
incontinence  is  a  crime,  and  it  has  always  been  considered  as  such  in  tl 
Ecclesiastical  Courts.  Tliis  is  a  civil  action  though  arising  from  a  pen 
statute.  But  this  proceeding  cannot  be  considered  in  the  natiure  of  a  d^ 
action.  It  is  altogether  a  criminal  process."  More  recently  it  was  he 
that  "  if  an  order  of  Justices  he  made,  causing  a  soldier  of  the  Queen's  servi 
to  pay  a  certain  sum  weekly  for  the  maintenance  of  a  bastard  child,  tl 
soldier  may  be  indicted  for  refusing  to  obey  the  order,  and  is  not  protect 
from'  prosecution  by  the  section  in  the  Mutiny  Act,  as  such  disobedience  is 
criminal  matter,  and  criminal  matters  arc  expressly  excepted  from  the  op 
ration  of  that  section  ;"  R.  r.  Ferrall,  20  Law  Journal  (N.  S.)  M.  C.  39.  (S- 
Boyd's  Justice,  p.  590.)  The  same  decision  would  have  followed  on  proscc 
tions  under  the  80th  section  of  the  Poor  Law  Act  for  Scotland,  which  auth 
rizes  persons  neglecting  to  support  wife  and  children,  to  be  prosecuted  crim 
nally,  hut  in  order  to  meet  the  effect  of  the  English  decisions,  the  wor 
printed  in  italics  in  the  above  section  were  first  introduced  into  the  MnUi 
Act  for  1 853.  Since  then  soldiers  appear  to  be  exempted  from  the  operation 
the  provisions  in  the  Poor  Law  under  order  of  the  Justices.  But  it  is  donbtf 
if  this  will  reach  the  operation  of  the  Scotch  Poor  Law,  where  no  order 
given  but  a  anminal  conmction^  and  which  may  be  given  by  the  Sheriff  \ 
well  as  the  Justices.  See  Sup.  to  BurrCs  Justice^  by  Wise,  p.  701.  {Ti 
author  appears  to  be  under  a  mistake  as  to  the  words  introduced  in  indcr 
avoid  the  effect  of  the  decisions.) 

LV.  Enlisting  and  Sicearing  of  Recruits, — Every  person  who  shall  receii 
enlisting  money,  knowing  it  to  be  such,  from  any  person  employed  in  tl 
recruiting  service,  and  being  an  officer,  non-commissioned  officer,  an  attesie 
soldier,  or  an  out-pensioner  of  Chelsea  hospital  authorized  to  enlist  recruit 
shall  be  deemed  to  be  enlisted  as  a  soldier  in  Her  Majesty's  service,  an 
while  he  shall  remain  with  the  recruiting  party  shall  be  entitled  to  l^  hi 
leted ;  and  every  person  who  shall  enlist  any  recruit  shall  first  ask  the  pei 
son  offering  to  enlist  whether  he  does  or  does  not  belong  to  the  militia,  an 
shall  within  twelve  hours  after  the  receipt  of  the  enlisting  money  cause  to  li 
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taken  down  in  writing  the  name  and  place  of  abode  of  such  recruit,  and  (if 
such  recruit  shall  not  reside  in  or  in  the  vicinity  of  the  town  or  place  where 
he  offered  to  enlist)  the  place  also  at  which  he  shall  declare  that  he  intends 
to  sleep,  in  order  that,  within  forty-eight  but  not  sooner  than  twenty-four 
hours  (any  intervening  Sunday  not  included)  after  his  having  received  the 
enlisting  money,  notice  of  his  having  so  enlisted  be  given  to  the  recruit  in 
the  form  prescribed  in  the  schedule  to  this  Act  annexed,  or  lefl  at  his  usual 
place  of  abode,  or  at  the  place  where  he  stated  that  it  was  his  intention  to 
sleep  ;  nnd  when  any  person  shall  be  enlisted  as  a  soldier  in  Her  Majesty's 
land  service  he  shall,  within  ninety-six  hours  (any  intervening  Sunday  not 
included)  but  not  sooner  than  twenty -four'  hours  after  such  enlisting,  appear, 
together  with  some  person  employed  in  the  recruiting  service  of  the  party 
with  which  he  shall  have  enlisted,  before  any  Justice  or  other  magistrate  re- 
siding in  the  vicinity  of  the  place  where  such  person  shall  have  enlisted,  or 
before  any  Justice  or  other  magistrate  acting  for  the  division,  district,  or 
place  where  such  recruit  shall  have  been  enlisted,  and  not  being  an  officer  in 
the  army  ;  and  if  such  recruit  shall  declare  his  having  voluntarily  enlisted^ 
the  said  Justice  shall  put  to  him  the  several  questions  contained  in  the  sche- 
dule to  this  Act  annexed,  and  shall  then  and  there,  and  in  the  presence  of 
the  said  recruit,  record  or  cause  to  be  recorded  in  writing  his  answers  there- 
unto ;  and  the  said  Justice  is  hereby  required  forthwith  to  read  over,  or 
cause  his  clerk  in  his  presence  to  read  over,  to  such  recruit,  the  40th  and 
46th  articles  of  the  Articles  of  War  against  mutiny  and  desertion,  and 
to  administer  to  such  recruit  the  oath  in  the  schedule  to  this  Act  annexed, 
or  for  service  in  the  forces  of  the  East  India  Company,  as  may  be  applicable 
to  the  case  of  the  recruit,  and  no  other  oaths ;  and  the  fee  for  administering 
each  oath  shall  be  one  shilling  and  no  more ;  and  the  said  Justice  is  hereby 
required  to  give  under  his  hand  the  certificate  in  the  schedule  to  this  Act 
annexed ;  and  if  any  such  recruit  so  to  be  certified  shall  refuse  to  take  the 
oath  in  the  schedule  to  this  Act  annexed  before  the  said  Justice,  it  shall  be 
lawful  for  the  Justice,  at  the  request  of  the  officer  or  non-commissioned 
officer  with  whom  he  enlisted,  to  detain  and  confine  such  person  until  he 
shall  take  the  said  oath  of  fidelity. 

NoU. — It  was  held  by  the  Court  of  Session,  %mder  \he  then  existing  Mutiny  Ad^ 
that  the  twenty-foiur  hours  ran  not  from  the  period  of  enlistment,  but  from 
the  time  of  being  called  before  a  magistrate  to  be  attested,  and  that  the 
shilling  given  on  enlistment  forms  part  of  the  208.  of  smart-money  paid  on 
declaring  the  dissent ;  26th  Jan.  1778,  Low  v.  McGregor  (noticed  by  Boyd, 
586,  and  by  Hutchison,  vol.  iii.  p.  30.)  The  words  "  ninety- six  hours"  have 
been  recently  introduced  instead  of  **  four  days,"  which  stood  in  previous 
Acts.  ^ 

LVI.  Dissent  and  Relief  from  Enlistment. — ^Any  recruit  appearing  as  afore- 
said before  such  Justice  shall  be  at  liberty  to  declare  his  dissent  to  such  en- 
listing, and  upon  such  declaration,  and  returning  the  enlisting  money,  and 
also  paying  the  sum  of  20s.  as  smart-money,  together  with  the  full  amount 
of  any  pay  which  shall  have  been  paid  to  such  recruit  subsequent  to  the 
period  of  his  having  been  enlisted,  shall  be  forthwith  discharged  and  set  at 
liberty  in  the  presence  of  such  Justice ;  but  if  such  person  shall  refuse  or 
neglect,  within  the  space  of  twenty-four  hours  afler  so  declaring  his  dis- 
sent, to  return  and  pay  such  money  as  aforesaid,  he  shall  be  deemed  and 
taken  to  be  enlisted,  as  if  he  had  given  his  assent  thereto  before  the  said 
Justice  :  Provided  always,  that  it  shall  be  lawful  for  any  Justice  to  discharge 
any  person  who  shall  have  hastily  enlisted,  and  who  shall  apply  to  him  to 
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declare  his  dissent  wiibin  such  ninely-nx  hours  as  aforesaid,  upon  pajmeottf 
the  sum  of  money  required  to  be  paid  by  any  recrait  declaring  his  diaMK 
under  this  Act,  notwithstanding  no  person  belonging  to  the  recruiting  pinj 
shall  be  with  the  recruit,  if  it  shall  appear  to  such  Justice,  upon  proof  to  b 
satisfaction,  that  the  recruiting  party  has  left  the  place  'where  such  recm 
was  enlisted,  or  tliat  the  recruit  could  not  procure  anjr  person  belonging  it 
such  party  to  go  with  him  before  the  Justice ;  and  the  sum  paid  l^  sod 
recruit  upon  his  discharge  shall  be  kept  by  the  Justice,  and  after  dediictio« 
one  shilling  as  the  fee  to  his  clerk  for  reporting  the  payment  to  the  Secretarj- 
at-War  shall  be  paid  to  any  person  belonging  to  the  recruiting  party  en- 
titled thereto  demanding  the  same  ;  and  no  recruit  who  has  heen  actotllj, 
though  erroneously,  discharged  by  the  Justice  before  the    expiration  of 
twenty- four  hours  afler  the  time  of  his  enlistment,  shall  be  liai>le  on  that 
account  to  be  proceeded  against  as  having  deserted  from    Her  Majestj*8 
service  ;  and  the  Justice  who  shall  discharge  any  recruit  shall  in  every  cut 
give  a  certificate  thereof,  signed  with  his  hand,  to  the  recruit,  specifying  the 
cause  thereof. 

Note. — An  enlistment  on  Sabbath  has  been  held  valid.  The  omiasien  to  pnt 
the  questions  does  not  invalidate  the  enlistment.  Acting  after  the  four  din 
as  an  attested  soldier  is  presumptive  of  having  been  atta^ed ;  Woller  t. 
Gavin,  20  L.  J.  73,  Q.  B. 

LVII.  Offences  connected  with  Enlistment. — ^If  any  recruit  shall  receive  the 
enlisting  money  from  any  person  employed  in  the  recruiting  service  (know- 
ing it  to  be  such),  and  shall  abscond  or  refuse  to  go  before  such  Justice,  or 
shall  thereafter  absent  himself  from  the  recruiting  party  or  person  with  whom 
be  enlisted,  and  shall  not  voluntarily  return  to  go  before  some  Justice  within 
such  period  of  ninety-six  hours  as  aforesaid,  such  recruit  shall  be  deemed  to 
be  enlisted  and  a  soldier  in  Her  Majesty's  service,  or  in  the  service  of  the 
East  India  Company,  as  fully  to  all  intents  and  purposes  as  if  he  had  been 
duly  attested,  and  may  be  apprehended  and  punished  as  a  deserter,  or  for 
being  absent  without  leave  under  any  articles  of  war  made  for  punishment 
of  mutiny  and  desertion ;  and  such  recruit  shall  not  be  discharged  by  any 
Justice  of  the  Peace  after  the  expiration  of  such  ninety-six  hours  as  afore- 
said, unless  it  shall  be  proved  to  the  satisfaction  of  such  Justice,  that  the 
true  name  and  residence  of  the  recruit  were  disclosed  and  known  to  the  re- 
cruiting party,  and  that  no  notice  was  given  to  the  recruit,  or  left  at  his 
usual  place  of  abode,  or  of  his  having  so  enlisted ;  or  that  the  true  nctme  and 
residence  of  the  recruit  was  not  taken  down  in  wridng.     Provided  always,  that 
in  every  case  wherein  any  recruit  shall  have  received  enlisting  money,  and 
shall  have  absconded  from  the  party,  so  that  it  shall  not  be  possible  imme- 
diately to  apprehend  and  bring  him  before  a  Justice,  the  officer  or  non-com- 
missioned officer  commanding  the  party  shall  produce  to  the  Justice  before 
whom  the  recruit  ought  regularly  to  have  been  brought  for  attestation,  a 
certificate  of  the  name  and  place  of  residence  of  such  recruit;  and  the  Justice 
to  whom  such  certificate  shall  be  produced,  shall,  af\er  satisfying  himself 
that  the  recruit  who  had  absconded  cannot  be   found  and  apprehended,  - 
transmit  a  duplicate  thereof  to  Her  Majesty's  Secretary-at-War,  jn  order 
that,  in  the  event  of  such  recruit  being  afterwards  apprehended  and  reported 
as  a  deserter,  the  facts  of  his  having  received  enlisting  money,  and  ha>'ing 
absconded  after  having  been  enlisted,  may  be  ascertained  before  he  be  finally 
adjudged  to  be  a  deserter ;  and  any  recruit  who  shall  enlist  into  Her  Ma- 
jesty's forces,  and  who  shall  be  discovered  to  be  incapable  of  active  service 
by  reason  of  any  infirmity,  concealed  or  not  declared  by  such  recruit  before 
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the  Justice  at  the  time  of  his  attestation,  may  be  transferred  to  any  garrison 
or  veteran  or  invalid  battalion  or  company,  notwithstanding  he  shall  have 
enlisted  for  any  particular  regiment,  and  shall  be  entitled  to  receive  such 
proportion  or  residue  of  bounty  only  as  Her  Majesty  may  allow  in  that  be- 
half, instead  of  the  bounty  upon  which  such  man  shall  have  been  enlisted, 
anything  in  any  act  or  acts,  or  any  rules  and  regulation  relating  to  soldiers, 
to  the  contrary  notwithstanding ;  and  it  shall  be  lawful  for  any  two  Justices 
acting  for  the  county,  district,  city,  burgh,  or  place  where  any  such  recruit 
shall  at  any  time  happen  to  be,  when  any  such  recruit  shall  be  brought^  and 
shall  be  proved  upon  oath  before  them,  upon  being  attested,  to  have  con- 
cealed his  having  been  a  soldier  and  discharged,  or  to  have  concealed  his 
having  been  discharged  upon  any  prior  enlistment,  or  to  have  wilfully  con- 
cealed any  such  infirmity,  or  to  have  designedly  made  any  false  representa- 
tion, to  adjudge  such  rec^iit,  if  in  England^  to  be  a  rogue  and  vagabond,  and 
to  sentence  him  to  such  punishment  as  by  any  law  in  force  may  be  inflicted 
upon  rogues  and  vagabonds,  and  to  adjudge  such  person,  if  in  Scotland  or 
Ireland^  to  be  imprisoned,  with  hard  labour»  in  any  prison  or  house  of 
correction  for  any  period  not  exceeding  three  months ;  and  any  recruit  who 
shall  designedly  make  any  false  representation  of  any  particular  contained 
in  the  oaths  and  certificates  in  the  schedule  to  this  Act  annexed,  before  the 
Justice,  at  the  time  of  his  attestation,  and  shall  obtain  any  enlisting  money 
or  bounty  for  entering  into  Her  Majesty's  service,  or  into  the  service  of  the 
East  India  Company,  or  any  other  money,  shall  be  deemed  guilty  of  obtain- 
ing money  under  false  pretences,  within  the  true  ii^tent  and  meaning,  if  in 
England,  of  an  Act  passed  in  the  7th  and  8th  years  of  His  Majesty  King 
George  the  Fourth,  intituled,  '^  An  Act  for  consolidating  and  amending  the 
laws  in  England  relative  to  larceny,  and  other  offences  connected  there- 
with ;"  and  if  in  Ireland,  of  an  Act  passed  in  the  9th  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  intituled,  "  An  Act  for  consolidating  and 
amending  the  laws  in  Ireland  relative  to  larceny  and  other  offences  con- 
nected therewith ;"  and  such  recruit,  if  in  Scotkmd,  shall  be  deemed  guilty 
of  falsehood,  firaud,  and  wilful  imposition;  and  any  attested  recruit  who 
shall,  in  any  part  of  Her  Majesty's  dominions  or  elsewhere,  have  committed 
any  of  the  before-mentioned  offences  regarding  enlistment,  may  be  summa- 
rily punished,  or  prosecuted,  tried,  and  convicted,  for  any  such  offence,  at 
any  time  during  the  continuance  of  the  service  for  which  he  shall  -have  en- 
listed, and  in  any  county  or  place  where  he  may  happen  to  be  when  such 
summary  proceeding  or  prosecution  shall  be  instituted ;  and  the  production 
of  the  oath  in  the  schedule  to  this  Act  annexed,  taken  by  the  recruit  on  his 
attestation,  and  the  certificate  then  signed  by  the  Justice  before  whom  the 
recruit  was  attested,  certifying  that  the  questions  and  answers  contained 
in  the  attestation,  were  in  his  presence  put  to  and  given  by  such  recruit, 
shall,  in  the  absence  of  proof  to  the  contrary,  be  deemed  and  taken  to  be 
sufiicient  evidence  of  such  recruit  having  represented  the  several  particulars 
as  in  the  oath  sworn  by  him ;  and  proof  by  the  oath  of  one  or  more  credible 
witnesses,  that  the  person  so  prosecuted  hath  voluntarily  acknowledged 
that  at  the  time  of  his  enlistment  he  belonged  to  any  regiment  in  Her 
Majesty's  service,  or  to  Her  Majesty's  ordnance,  navy,  or  marines,  or  to  the 
forces  of  the  East  India  Company,  shall  be  deemed  and  taken  as  evidence 
of  the  fact  so  by  him  acknowledged,  without  production  of  any  roll  or  other 
document  to  prove  the  same;  and  such  proof  of  such  acknowledgment  shall 
be  certified  to  the  Secretary-at-War  by  the  Justice  before  whom  such  proof 
sliall  have  been  given ;  and  any  man  having  been  enrolled  as  a  volunteer 
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nnder  the  Act  15tb  and  16th  Vict.  c.  50,  or  any  subsequent  acts,  to  serreiB 
the  militia,  who  at  the  time  of  offering  to  enlist  into  Her  Majesty's  forces, 
array,  ordnance,  or  marines,  or  into  the  forces  of  the  East  India  Company, 
or  to  enter  into  Her  Majesty's  navy,  shall  deny  that  he  is  a  militiaman  then 
actually  enrolled,  and  engaged  to  serve  in  the  militia,  and  who  shall  not  have 
completed  his  engagement  by  attestation,  or  by  being  entered  on  the  books  of 
the  navy,  shall,  upon  conviction  thereof  before  any  one  Justice  of  the  peace 
in  the  United  Kingdom,  either  upon  the  oath  of  one  witness  or  npon  his 
own  confession,  be  committed  to  the  common  gaol  or  house  of  correction  for 
any  time  not  exceeding  fourteen  days ;  and  any  man  enrolled  as  aforesaid, 
who  may  hare  denied  or  shall  hereafter  deny,  or  who  may  have  confessed 
or  shall  hereafter  confess,  to  the  Justice  before  whom  he  shall  have  been,  or 
shall  be,  attested  for  the  army,  ordnance,  or  marine  forces,  or  for  the  forces 
of  the  East  India  Company,  or  who  may  have  denied  or  shall  hereafter 
deny,  or  who  may  have  confessed,  or  shall  hereafter  confess,  on  the  comple- 
tion of  his  engagement  to  enter  the  navy,  that  he  belongs  to  the  militia, 
shall  not  be  liable  to  imprisonment  for  such  offence,  but  shall,  upon  con  vie* 
tion  thereof  before  any  one  Justice  in  the  United  Kingdom,  or  before  a 
regimental  or  naval  court  of  inquiry,  either  upon  his  own  confession  or  upon 
the  oath  of  one  witness,  forfeit  all  militia  bounty  which  would  have  become 
payable  to  him  during  the  period  of  his  belonging  to  Her  Majesty's  regular 
forces,  or  to  the  forces  of  the  East  India  Company,  or  to  the  royal  navy,  if 
he  had  not  therein  enlisted  or  entered,  and  be  subjected  to  a  stoppage  of 
one  penny  a  day  from  his  pay  for  eighteen  calendar  months,  to  be  applied  as 
the  Secretary-of-War  shall  direct,  or,  if  enrolled  in  the  militia  as  a  balloted 
man  or  substitute,  shall  if  convicted  before  any  one  Justice  as  aforesaid,  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  remain  with- 
out bail  or  mainprise,  for  and  during  any  time  not  exceeding  six  calendar 
months,  over  and  above  any  penalty  or  punishment  to  which  such  person  so 
offending  may  be  otherwise  liable ;  and  such  person,  whether  he  shall  have 
been  enrolled  as  a  volunteer,  or  as  a  balloted  man,  or  substitute,  shall  from 
the  day  on  which  his  engagement  to  serve  in  the  militia  shall  end,  and  not 
sooner,  belong  as  a  soldier  to  the  corps  of  Her  Majesty's  regular  forces,  or 
of  the  East  India  Company's  forces,  into  which  he  shall  have  so  enlisted : 
Provided  always,  that  every  such  person  shall  be  liable  to  serve  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  in  any  regiment,  battalion, 
or  corps  of  Her  Majesty's  regular  forces,  or  of  the  East  India  Company^s 
forces,  in  which  he  has  so  enlisted,  during  all  the  time  the  militia  to  which 
he  shall  belong  shall  remain  disembodied,  or  shall  not  be  called  out  for 
training  or  exercise,  and  shall  during  all  such  time  be  subject  to  all  the  provi- 
sions of  this  Act,  and  liable  to  be  apprehended,  and  dealt  with,  and  punished 
as  a  deserter  from  the  corps  in  which  he  shall  have  so  enlisted,  if  he  shall 
neglect  or  refuse  to  join  and  serve  in  such  corps  as  aforesaid.  {The  above 
section  has  been  much  altered  from  former  acts.) 

LXII.  Claims  of  Masters  to  Apprentices, — No  master  shall  be  entitled  to 
claim  an  apprentice  or  an  indentured  labourer  as  aforesaid^  who  shall  enlist  as 
a  soldier  in  Her  Majesty's  or  the  East  India  Company's  service,  unless  he 
shall,  within  one  calendar  month  afler  such  apprentice  or  indentured  labourer 
shall  have  lefl  his  service,  go  before  some  Justice,  and  take  the  oath  men- 
tioned in  the  schedule  to  this  Act  annexed,  and  produce  the  certificate  of 
such  Justice  of  his  having  taken  such  oath,  which  certificate  such  Justice 
is  required  to  give  in  the  form  in  the  schedule  to  this  Act  annexed,  and 
unless  such  apprentice  shall  have  been  bound,  if  in  England^  for  the  full 
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term  of  seven  years,  not  having  been  above  the  age  of  fourteen  when  so 
bound,  and,  if  in  Ireland  or  in  the  British  Isles,  for  the  full  term  of  five  years 
at  the  least,  not  having  been  above  the  age  of  sixteen  when  so  bound,  and 
if  in  Scotland,  for  the  full  term  at  least  of  four  years,  by  a  regular  con- 
tract or  indenture  of  apprenticeship,  duly  extended,  signed,  and  tested,  and 
binding  on  both  parties  by  the  law  of  Scotland,  prior  to  the  period  of  enlist- 
ment, and  unless  such  contract  or  indenture  in  Scotland  shall,  within  three 
months  af\er  the  commencement  of  the  apprenticeship,  ^d  before  the  period 
of  enlistment,  have  been  produced  to  a  Justice  of  the  Peace  of  the  county  in 
Scotland  wherein  the  parties  reside,  and  there  shall  have   been   endorsed 
thereon  by  such  Justice,  a  certificate  or  declaration  signed  by  him,  specifying 
the  date  when,  and  the  person  by  whom  such  contract  or  indenture  shall  have 
been  so  produced,  which  certificate  or  declaration  such  Justice  of  the  Peace 
is  hereby  required  to  endorse  and  sign,  and  unless  such  apprentice  shall, 
when  claimed  by  such  master,  be  under  twenty-one  years  of  age :  Provided 
always,  that  any  master  of  an  apprentice  indentured  for  the  sea  service,  or 
of  aiiy  indentured  labourer  in  Her  Majesty's  colonies  or  possessions  abroad,  shall 
be  entitled  to  claim  and  recover  him  in  the  form  and  manner  above  directed, 
notwithstanding  such  apprentice,  or  indentured  labourer,  may  have  been 
bound  for  a  less  term  than  seven,  iL\Q,  or  four  years  as  aforesaid  :  Provided 
also,  that  any  master  who  shall  give  up  the  indentures  of  his  apprentice,  or 
of  his  labourer  as  aforesaid,  within  one  month  after  the  enlisting  of  such 
apprentice,  or  indentured  labourer,  shall  be  entitled  to  receive  to  his  own 
use,  so  much  of  the  bounty  payable  to  such  recruit,  after  deducting  there- 
from two  guineas  to  provide  him  with  necessaries,  as  shall  not  have  been  paid 
to  such  recruit  before  notice  given  of  his  being  an  apprentice,  or  an  indentured 
labourer. 

LXIII.  Punishment  of  Apprentices  Enlisting, — No  apprentice  or  an  indentured 
labourer  as  aforesaid  claimed  by  his  master  shall  be  taken  from  any  corps  or 
recruiting  party  but  under  a  warrant  of  a  Justice  residing  near,  and  within 
whose  jurisdiction  such  apprentice,  or  indentured  labourer,  shall  then  happen 
to  be,  before  whom  he  shall  be  carried ;  and  such  Justice  shall  inquire  into 
the  matter  upon  oath,  which  oath  he  is  hereby  empowered  to  administer, 
and  shall  require  the  production  and  proof  of  the  indenture,  and  that  notice 
of  the  said  warrant  has  been  given  to  the  commanding  officer,  and  a  copy 
thereof  left  with  some  officer  or  non-commissioned  officer  of  the  party,  and 
that  such  person  so  enlisted  declared  that  he  was  no  apprentice,  or  indentured 
labourer,  and  such  Justice,  if  required  by  such  officer  or  non-commissioned 
officer,  shall  commit  the  offender  to  the  common  gaol  of  the  said  place,  and 
shall  keep  the  indenture  to  be  produced  when  required,  and  shall  bind  over 
such  person  as  he  may  think  proper  to  give  evidence  against  the  offender, 
who  shall  be  tried  at  the  next  or  at  the  sessions  immediately  succeeding  the 
next  general  or  quarter-sessions  of  the  county,  division,  or  place,  unless  the 
Court  shall  on  just  cause  put  off  the  trial ;  and  the  production  of  the  inden- 
ture, with  the  certificate  of  the  Justices  that  the  same  was  proved,  shall  be 
sufficient  evidence  of  the  said  indenture  ;  and  every  such  offender,  in  Scot* 
land,  may  be  tried  by  the  Judge  ordinary  in  the  county  or  stewartry,  in 
such  and  the  like  manner  as  any  person  may  be  tried  in  Scotland  for  any 
offence  not  inferring  a  capital  punishment :  Provided  always,  that  any 
Justice  not  required  as  aforesaid  to  commit  such  apprentice,  or  indentured 
labourer,  may  deliver  him  to  his  master. 

LXIV.  Wages  of  Servants  Enlisting. — It  shall  be  lawful  for  the  Justice  be- 
fore whom  any  recruit  shall  be  attested  before  the  expiration  of  the  term  of 
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service  for  which  he  had  been  hired  by  his  master,  to  adjudge  to  soch  n> 
cruit  a  reasonable  proportion  of  his  wages  for  the  time  he  has  actuallj  served; 
and  tlie  said  Justice  shall  make  an  onder  for  the  pajment  of  the  amoont  » 
awarded,  and  in  case  of  neglect  or  refusal  to  pay  the  same  within  four  days 
shall  issue  his  warrant  for  levying  the  same  by  distress  and  sale  of  the  goo^ 
and  chattels  of  the  master. 

Questions  have  frequentljr  occurred  under  this  section.  It  has  been  qoet- 
tioned  whether  the  master  is  entitled  to  forfeiture  of  any  part  of  the  wages  on 
account  of  breach  of  bargain,  or  damage  occasioned  to  him ;  and  the  gen^sl  opinioii 
IB,  that  imder  the  imperative  words  of  the  Statute,  the  wages  are  not  subject  to  sot 
such  deductions,  but  the  full  amount  earned  must  be  awarded.  Recently  the  fol- 
lowing queries  were  put,  and  opinion  obtained  from  the  Crown  Solicitor^  as  to  mne 
points  arising  under  this  section : — 

Questions  relative  to  a  Recruit  claiming  Wages  from  his  Nosier  on  JSnUstmetU, 

Can  the  attesting  Justice  award  to  a  recruit  enlisted  before  the  expiration  of  bis 
service,  a  reasonable  portion  of  his  wages  for  the  time  served,  on  the  statement  on 
oath  of  such  recruit ;  and  without  previously  issuing  a  summons,  or  causing  the 
roaster  to  have  an  opportunity  to  appear  before  the  Justice,  and  state  what  were 
the  terms  of  hiring  ? 

If  the  Justice  make  an  award  and  an  order  for  payment.  Is  the  oath  of  the 
recruit  to  be  taken  in  proof  that  such  order  has  been  presented  to  his  master  ? 

If  sufficient  proof  be  given  that  the  order  for  wages  of  the  attesting  Justice  has 
been  presented  to  the  master,  Is  the  four  da^^s  that  bv  the  Act  must  elapse  before 
a  warrant  to  levy  by  distress  and  sale  can  be  issued,  to  be  counted  from  the  time  of 
the  signing  of  such  order,  or  from  the  time  of  its  beine  presented  Uf  the  master  ? 

Is  the  oath  of  the  recruit  to  be  taken  in  proof  that  the  money  has  not  been 
paid? 

What  is  the  remedy,  in  case  a  magistrate,  after  having  adjudged  a  portion  of 
wages  to  be  due,  should  refuse  or  neglect  to  make  a  proper  order  for  the  payment ; 
or,  having  made  the  order,  should  refuse  or  neglect  to  issue  a  warrant  and  levy  by 
distress  and  sale,  in  case  the  order  should  be  not  paid  within  foiur  days  ? 

Opinion  of  the  Crovun  Solicitor, 

By  the  Mutiny  Act,  the  attesting  Justice  may  award  payment  to  the  recruit  of  a 
reasonable  proportion  of  his  wages,  in  cases  where  he  is  attested  before  the  expira- 
tion of  the  time  of  service  for  which  he  may  have  been  hired;  and  that  such  order 
mav  be  made  on  the  oath  of  the  recruit,  if  the  Justice  be  satisfied,  without  previ- 
ously issuing  a  summons ;  but  if  the  master,  on  being  shown  the  order,  object  to  the 
payment,  he  should  be  summoned  before  the  Justice  to  state  his  grounds  of  objec- 
tion, and,  on  an  order  being  made,  he  has  four  days  from  the  date  of  the  order  and 
notice  of  its  being  made. 

K  he  is  not  present  when  the  order  is  made,  he  should  have  proper  notice  of  the 
order ;  and  proof  of  such  notice  may  be  given  bv  the  recruit  or  any  other  person 
who  can  speak  to  the  fact.  The  four  days  allowed  for  the  paynaent  dates  from  the 
making  of  the  order ^ — the  master  receiving  reasonable  notice  of  its  being  made.  If 
not  paid,  it  is  thought  that  the  oath  of  the  recruit  may  be  taken  as  to  the  fact ; 
and  if  the  magistrate  be  satisfied,  he  will  issue  a  distress  warrant  to  levy  the 
amotmt.  If  the  Justice,  after  making  an  order,  should  refuse  or  decline  to  isaae  a 
distress  warrant,  the  only  remedy  is  by  application  to  the  Court  of  Queen's  Bench 
for  a  mandamus  to  compel  him. 

LXXVI.  Justices  empowered  to  reimburse  Constables  for  Sums  expended  by 
them, — It  shall  be  lawful  for  the  Justices  of  the  Peace  assembled  at  their 
quarter-sessions  to  direct  the  treasurer  to  pay,  without  fee,  out  of  the  public 
stock  of  the  county  or  riding,  or  if  such  public  stock  be  insufficient,  then  out 
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of  the  monies  which  the  said  Justices  shall  have  power  to  raise  for  that  pur- 
pose, in  like  manner  as  for  county  gaols  and  bridges,  such  reasonable  sums 
as  shall  have  been  expended  by  the  constables  within  their  respective  juris- 
dictions for  carriages  and  vessels,  over  and  above  what  was  or  ought  to  have 
been  paid  by  the  officer  requiring  the  same,  regard  being  had  to  the  season 
of  the  year  and  condition  of  the  ways  by  which  such  carriages  and  vessels 
are  to  pass. 

LXXXVII.  Penalty  for  inducing  Soldiers  to  Desert, — Any  person  who 
shall  in  any  part  of  Her  Majesty's  dominions,  by  words  or  by  any  other 
means  whatsoever,  directly  or  indirectly  procure  any  soldier  to  desert,  or 
shall  by  words  or  by  any  other  means  whatsoever  attempt  to  procure  or  per- 
suade any  soldier  to  desert,  and  any  person  who,  knowing  that  any  soldier 
is  about  to  desert,  shall  aid  or  assist  him  in  deserting,  or,  knowing  any 
soldier  to  be  a  deserter,  shall  conceal  such  deserter,  or  aid  or  assist  such 
deserter  in  concealing  himself,  shall  be  deemed  guilty  of  a  misdemeanour, 
and  shall,  on  conviction  thereof,  be  liable  to  be  punished  by  fine  or  imprison- 
ment, or  both,  as  the  court  before  which  such  conviction  shall  take  place 
may  adjudge. 

LXXXVUT.  Penalty  for  Forcible  Entry  in  Pursuit  of  Deserters. — Any 
officer  or  soldier  who  shall  forcibly  enter  into  or  break  open  any  dwelling- 
house  or  outhouse,  or  shall  give  any  order  under  which  any  dwelling-house 
or  outhouse  shall  be  forcibly  entered  into  or  broken  open,  without  a  warrant 
from  one  or  more  Justices  of  the  Peace,  shall,  on  conviction  thereof  before 
two  Justices  of  the  Peace,  forfeit  a  sum  not  exceeding  twenty  pounds. 

XCI.  Penalty  on  purchasing  SoUieri  Necessaries^  Stores^  etc.— Any  person 
who  shall  knowingly  detain,  buy,  exchange,  or  receive  from  any  soldier  or 
deserter  or  any  other  person,  on  any  pretence  whatsoever,  or  shall  solicit  or 
entice  any  soldier,  or  shall  be  employed  by  any  soldier,  knowing  him  to  be 
such,  to  sell  any  arms,  ammunition,  clothes,  or  military  furniture,  or  any 
provisions,  or  any  sheets  or  other  articles  used  in  barracks  provided  under 
barrack  regulations,  or  regimental  necessaries,  or  any  article  of  forage  pro- 
vided for  any  horses  belonging  to  Her  Majesty's  service,  or  who  shall  have  in 
his  or  her  possession  or  keeping  any  such  arms,  ammunition,  clothes,  furniture, 
provisions,  spirits,  articles,  necessaries,  or  forage  as  aforesaid,  and  shall  not 
give  a  satisfactory  account  how  he  or  she  came  by  the  same,  or  shall  change 
the  colour  of  any  clothes  as  aforesaid,  shall  forfeit  for  every  such  offi^nce  any 
sum  not  exceeding  twenty  pounds,  'together  with  treble  value  of  all  or  any  of 
the  several  articles  of  which  such  offender  shall  so  become  possessed  ;  and  if 
any  person  having  been  so  convicted  shall  afterwards  be  guilty  of  any  such 
offence,  and  shall  be  convicted  thereof  by  one  or  more  Justices  of  the  Peace, 
every  such  offender  shall,  for  every  such  offence,  forfeit  any  sum  not  exceed- 
ing twenty  pounds  but  not  less  than  five  pounds,  and  the  treble  value  of  all 
or  any  of  the  several  articles  of  which  such  offender  shall  have  so  become 
possessed,  and  shall  in  addition  to  such  forfeiture  be  committed  to  the  com- 
mon gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imi- 
prisoned  and  kept  to  hard  labour,  for  such  term  not  exceeding  six  caleodar 
months  as  the  convicting  Justice  or  Justices  shall  think  fit ;  and  upon  any 
information  against  any  person  for  a  second  or  any  subsequent  offence  a 
copy  of  the  conviction,  certified  by  the  proper  officer  having  the  care  or  cus- 
tody of  such  conviction,  or  any  copy  of  the  same  proved  to  be  a  true  copy, 
shall  be  sufficient  evidence  to  prove  a  conviction  of  the  former  offence ;  and 
if  any  credible  person  shall  prove  on  oath  before  a  Justice  of  the  Peace,  or 
person  exercising  like  authority  according  to  the  laws  of  the  part  of  Her 


684  MUTINY  ACT. 

Majesty's  dominions  in  which  the  offence  shall  be  committed,  a  reasonable 
cause  to  suspect  that  any  person  has  in  his  or  her  possession,  or  on  his  or 
her  premises,  any  property  of  the  description  hereinbefore   described,  on  or 
with  respect  to  which  any  such  offence  shall  have  been  committed,  the  Jus- 
tice may  grant  a  warrant  to  search  for  such  property,  as  in  the  case  of  stolen 
goods ;  and  if  upon  search  any  such  property  shall  be  found,  the  same  shall 
and  may  be  seized  by  the  officer  charged  with  the  execution  of  suc^  warrant, 
who  shall  bring  the.  offender  in  whose  possession  the  same   shall  be  found 
before  such  Justice,  to  be  dealt  with  according  to  law :  Provided  always, 
that  it  shall  be  lawful  for  the  legislature  of  each  or  of  any  of  Her  Alajesty's 
colonies,  on  the  recommendation  of  the  officer  for  the  time  being  administer^ 
ing  the  government  of  any  such  colony,  but  not  otherwise,  to  make  proviaoa 
by  law  for  reducing  such  pecuniary  penalty,  if  not  exceeding  twenty  pounds, 
to  such  amount  as  may  to  any  such  legislature  appear  to  be  better  adapted 
to  the  ability  and  pecuniary  means  of  Her  Majesty's  subjects  and  others  in- 
habiting the  same,  which  reduced  penalty  shall  be  sued  for  and  recovered  in 
such  and  the  same  manner  as  the  full  penalty  hereby  imposed  :  Provided 
also,  that  it  shall  be  competent  to  Her  Majesty,  or  to  the  person  administer- 
ing the  government  of  any  such  colony  on  Her  Majesty's  behalf,  to  exercise, 
in  respect  of  the  laws  so  to  be  passed  as  aforesaid,  all  such  powers  and  autho- 
rities as  are  by  law  vested  in  Her  Majesty  or  in  any  such  officer  as  aforesaid 
in  respect  of  any  other  law  made  or  enacted  by  any  such  colonial  legislature. 
XCII  and  XCIH.  Relating  to  Billets  will  he  found  under  that  article, 
XCIV.  Penalty  on  killing  Game.     See  this  section  under  article  Game. 
XCVI.  Recovery  of  Penalties, — ^All  offences  for  which  any  penalties  and 
forfeitures  are  by  this  Act  imposed,  not  exceeding  twenty  pounds,  over  and 
above  any  forfeiture  of  value  or  treble  value,  shall  and  may  be  determined, 
and  such  penalties  and  forfeiture,  and  forfeiture  of  value  or  treble  value 
recovered,  in  every  part  of  the  United  Kingdom,  by  one  or  more  Justice  or 
Justices  of  the  Peace,  under  the  provisions  of  an  Act  passed  in  the  11th 
and  12th  years  of  the  reign  of  Her  Majesty  Queen  Victoria  (11  and  12 
Vict.  c.  43),  intituled  ^'  An  Act  to  facilitate  the  performance  of  the  duties  of 
Justices  of  the  Peace  out  of  Sessions,  within  England  and  Walesy  with  re- 
spect to  summary  convictions  and  orders  :"  Provided  always,  that  in  all  cases 
in  which  there  shall  not  be  sufficient  goods  whereon  any  penalty  or  forfeiture 
can  be  levied,  the  offender  may  be  committed  and  imprisoned  for  any  time 
not  exceeding  six  calendar  months ;  which  said  recited  Act  shall  be  used 
and  applied  in  Scotland  and  in  Ireland^  for  the  recovery  of  all  such  penalties 
and  forfeitures,  as  fully  to  all  intents  as  if  the  said  recited  Act  had  extended 
to  Scotland  and  Ireland^  anything  in  the  said  recited  Act,  or  in  an  Act  passed 
in  the  14th  and  15th  years  of  the  reign  of  Her  Majesty  Queen  Victoria 
(14  and  15  Vict.  c.  93),  intituled  '^  An  Act  to  consolidate  and  amend  the 
Acts  regulating  the  proceedings  at  Petty-Sessions,  and  the  duties  of  Justices 
of  the  Peace  out  of  Quarter-Sessions  in  Irdand^^  to  the  coqtrary  notwithstand- 
ing ;  and  all  such  offences  committed  in  the  British  Islesj  or  in  any  of  Her 
Majesty's  dominions  beyond  the  seas,  may  be  determined,  and  the  penalties 
and  forfeitures,  and  forfeiture  of  value  or  treble  value  recovered  before  any 
Justices  of  the  Peace,  or  persons  exercising  like  authority,  according  to  the 
laws  of  the  part  of  Her  Majesty's  dominions  in  which  the  offence  shall  be 
committed ;  and  all  penalties  and  forfeitures  by  this  Act  imposed  exceeding 
twenty  pounds,  shall  be  recovered  by  action  in  some  of  the  Courts  of  Becord 
at  Westminster  or  in  Duhlin^  or  in  the  Court  of  Sessions  in  Scotland^  and  in 
no  other  court  in  the  United  Kingdom,  and  may  be  recovered  in  the  BriUA 
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JnU»^  or  in  any  other  parts  of  Her. Majesty's  dominions,  in  any  of  the  Royal 
or  Superior  Courts  of  such  Isles,  or  other  part  of  Her  Majesty's  dominions. 

XCVH.  Appropriation  of  Penalties, — One  moiety  of  every  penalty,  not  in- 
cluding any  treble  value  of  any  articles  adjudged  or  recovered  under  the  pro- 
Tisions  of  this  Act,  shall  go  to  the  person  who  shall  inform  or  sue  for  the 
8ame,  and  the  remainder  of  the  penalty,  together  with  the  treble  value  of 
any  articles,  or  where  the  offence  shall  be  proved  by  the  person  who  shall 
inform,  the  whole  of  the  penalty  shall  be  paid  to  the  general  agent  for  the 
recruiting  service  in  London^  to  be  at  the  disposal  of  the  Secretary-at-War, 
anything  in  an  Act  passed  in  the  5th  and  6th  years  of  the  reign  of  His  late 
Majesty  King  William  the  Fourth  (5  and  6  Will.  IV.  c.  76),  intituled  "An 
Act  to  provide  for  the  regulation  of  municipal  corporations  in  England  and 
Wales"  or  in  any  other  act  or  acts,  to  the  contrary  notwithstanding;  and 
every  Justice  who  shall  adjudge  any  penalty  under  this  Act  shall,  within 
four  days  at  the  farthest,  report  the  same  to  the  Secretary-at-War. 

XCVIH.  Mode  of  recording  a  Soldier's  Settlement. — Any  Justice  in  the 
United  Kingdom  within  whose  jurisdiction  any  soldier  in  the  regular  army, ' 
or  on  the  permanent  staff  of  the  militia,  having  a  wife  or  child,  shall  be 
billeted,  may  summon  such  soldier  before  him  in  the  place  where  he  is 
billeted  (which  summons  he  is  hereby  directed  to  obey),  and  take  his  exa- 
mination in  writing,  upon  oath,  touching  the  place  of  his  last  legal  settlement 
in  England,  and  such  Justice  shall  give  an  attested  copy  of  such  examination 
to  the  person  examined,  to  be  by  him  delivered  to  his  commanding  officer, 
to  be  produced  when  required ;  which  said  examination  and  siich  attested 
copy  shall  be  at  any  time  admitted  in  evidence  as  to  such  last  legal  settle- 
ment before  any  Justice,  or  at  any  general  or  quarter-sessions,  although 
such  soldier  be  dead  or  absent  from  the  kingdom ;  provided  that  in  case  any 
soldier  shall  be  again  summoned  to  make  oath  as  aforesaid,  then,  on  such 
examination  or  such  attested  copy  thereof  being  produced  by  him  or  by  any 
other  person  on  his  behalf,  such  soldier  shall  not  be  obliged  to  take  any 
other  oath  with  regard  to  his  legal  settlement,  but  shall  leave  a  copy 
of  such  examination,  or  a  copy  of  such  attested  copy  of  examination  if 
required. 

^Cl^.  Licences  of  Canteens. — When  any  person  shall  hold  any  canteen 
under  proper  authority  of  the  Board  of  Ordnance,  it  shall  be  lawful  for 
any  two  Justices,  within  their  respective  jurisdictions,  to  grant  or  transfer 
any  beer,  wine,  or  spirit  licence  to  such  persons,  without  regard  to  time  of 
year  or  to  the  notices  or  certificates  required  by  any  act  in  respect  of  such 
licences ;  and  the  commissioners  of  excise,  or  their  proper  officers,  within 
their  respective  districts,  shall  also  grant  such  licences  as  aforesaid;  and 
such  persons  so  holding  canteens,  and  having  such  licences,  may  sell 
therein  victuals,  and  exciseable  liquors,  as  empowered  by  such  excise 
licence,  without  being  subject  to  any  penalty  or  forfeiture.— See  Publicans. 

C.  Attestation  of  Accounts. — ^All  muster-rolls  and  pay-lists  which  are  re- 
quired to  be  verified  by  declaration,  shall  be  so  verified  before  and  attested 
by  any  Justice,  without  fee  or  reward  to  himself  or  to  his  clerk. 

CI.  Commissaries  to  attest  their  Accounts. — All  commissaries  upon  making 
up  their  accounts,  and  also  upon  returning  from  any  foreign  service,  shall 
make  the  declaration  described  in  the  schedule  to  this  Act  annexed  ;  which 
declaration,  if  made  in  any  part  of  the  United  Kingdom,  shall  be  made  be- 
fore some  Justice,  and  if  made  on  foreign  service,  before  the  officer  com- 
manding in  chief,  or  the  second  in  command,  or  the  quartermaster  or  deputy 
quartermaster  general,  or  any  assistant  quartermaster  general  of  the  army  to 
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which  he  shall  be  attached,  who  shall  respectively  have  [>ower  to  administer 
and  receive  the  same. 

CII.  Administi^ion  of  Oaths,  Peijury, — ^All  oaths  and  declarations  which 
are  authorized  and  required  by  this  Act  may  be  administered  (unless  where 
otherwise  provided)  by  any  Justice  of  the  Peace,  or  magistrate  acting  as 
such ;  and  any  person  taking  a  false  oath  or  declaration  in  any  case  wherein 
an  oath  or  declaration  is  required  to  be  taken  by  this  Act,  shall  be  deemed 
guilty  of  wilful  and  corrupt  perjury,  or  of  making  a  false  declaration,  and 
being  thereof  duly  convicted,  shall  be  liable  to  such  pains  and  penalties  as 
by  any  laws  in  force  any  persons  convicted  of  wilful  and  corrupt  peijury  are 
subject  and  liable  to. 

By  the  Act  10  and  11  Vict.  c.  37  (1847),  *</<»*  limiting  the  time  of  service  tn  tki 
army"  the  period  is  limited  to  ten  years  in  the  infantry,  and  twelve  years  in  the  other 
branches  of  the  service. 

The  enrolment  of  the  Pensioners  of  Chelsea  and  Greenwich  is  r^^olated  by  6  and 

7  Vict.  c.  05 ;  9  and  10  Vict.  c.  10  ;  10  and  11  Vict.  c.  54 ;  and  11  and  12  Yict. 
c.  84. 

Soldiers  were  removed  two  miles  at  least  from  place  of  election  of  members  of 
Parliament,  during  the  time  of  election,  and  for  one  dav  before  and  one  day  after ; 

8  Qeo.  II.  c.  30.  But  they  mav  now  be  kept  in  their  barracks  by  10  Vict,  c  21 
(1847.)  The  wills,  letters  of  administration,  and  inventory  of  effects  of  common 
soldiers  and  seamen  are  exempt  from  stamp  duty  by  55  Qeo,  III.  c.  184 ;  and  tbe 
distribution  of  effects,  prize  money,  etc.,  is  regulated  by  55  Geo.  III.  c.  184  ;  58 
Geo.  III.  c.  73  ;  2  Will.  IV.  c.  53.  Military  savings  banks  are  authorized  under 
the  Act  5  and  6  Vict.  c.  71.  In  England  soldiers  and  sailors  tfi  actual  senriee 
are  privileged  to  make  nuncupative  or  valid  testaments.  This  is  by  Statute  29 
Geo.  II.  c.  3  ;  5  Will.  III.  c.  21 ;  founded  on  the  Roman  law.  It  has  been 
found  that  tbe  same  privilege  is  enjoved  by  these  classes  under  the  conmion  law  of 
Scotland ;  1782,  Thomson.  Noticed  b;^  Bovd,  504.  See  Bankton,  B.  1,  J.  2,  P.  88. 
The  privilege  of  soldiers  to  exercise  their  calling  within  burghs,  notwithstanding  the 
exclusive  privileges  of  Incorporations,  gave  rise  to  many  and  difficult  questions,  but 
which  are  now  avoided  by  the  abolition  of  these  exclusive  privileges  oy  the  Act  9 
Vict.  c.  17  (1846.)     See  MUitia— Pensioners. 

MUTUUM,  the  loan  of  things  which  necessarily  are  consumed  in  their  use — ^to  be 
replaced  by  equal  quantities  and  values ;  Ersk.  B.  3,  T.  1,  S.  18.    See  Cammodaie, 


NAILING  the  ear  to  the  gallows,  tron,  or  pillory,  was  a  punishment  inflicted  of 
old.  The  last  recorded  instance  is  that  of  Jean  Spence,  in  1728,  who,  **  being  a  notour 
thief,  was  pillored,  her  lug  nailed,  and  her  nose  pinched  ;"  2  Hume,  488. 

NAME-- A  change  in  name  is  authorized  by  royal  licence,  or  in  the  case  of  public 
officers,  such  as  notaries,  by  authority  of  the  Uourt  of  Session — Acts  of  Sederunt ; 
30th  June  1757  ;  20th  Jan.  1764 ;  8th  July  1774 ;  11th  Auff.  1789.  "  By  the  law 
of  Scotland  there  is  no  need  of  the  authority  of  court  to  enable  a  man  to  clumge  his 
name ;"  15th  Jan.  1835,  Kettle  Young.     See  Tailzie. 

NAME,  FICTITIOUS.     See  Forgery. 

NARRATIVE  op  DEEDS  is  held  proof  against  the  maker,  which  can  only  be 
disproved  by  the  receiver  s  writing  or  oath,  with  the  exception  of  deeds  between  con- 
junct and  confident  persons  challenged  by  creditors  under  the  Act  1621,  in  which 
case  the  granter  b  bound  to  prove  value ;  Ersk.  B.  2,  T.  3,  S.  22.  See  Cot^unei  emd 
Confident* 

NATIONAL  DEBT  is  regulated  by  the  Acts  11  Geo.  IV,  c  27 ;  3  and  4  Will 
IV.  c.  24,  and  7  Will.  IV.  c  17. 

NATFVI.     Bondmen  by  whom  the  land  was  laboured ;  Ersk.  B.  1,  T.  7,  S.  60. 
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NATURAL  CHILDREN,  those  who  are  only  so  by  nature,  and  not  by  legal  or 
civil  right.     See  Bastard. 

NATURAL  OBLIGATIONS  arise  from  the  law  of  nature  only— they  cannot  be 
enforced  at  common  law,  but  when  implemented,  there  is  no  place  for  an  action  of 
repetition  ;  among  such  are  moral  obligations  not  legally  concluded,  ex.  gr.  the  duty 
of  parents  to  provide  their  children  in  reasonable  patrimony ;  Ersk.  B.  3.  T.  1,  S.  4. 

NATURALIZATION — By  act  of  parliament  an  alien  acquires  all  the  privi- 
leges of  a  British  subject.  A  denizen  is  an  alien  authorized  by  letters  of  the 
sovereign  to  purchase  and  transmit  lands,  but  not  to  take  by  inheritance ;  Ersk.  B. 
3,  T.  10,  S.  10.     See  Alien, 

NAUT^  CAUPONES,  STABULARII.  The  edict  of  the  Roman  Pnetor  was 
in  these  words,  **Ait  prcetor,  natUce,  caupones,  sUtbularU^  quod  ct/^usque,  saUmmfore 
receperint,  nm  restituen$t  in  eos  judicium  Dabo.**  The  parties  witnin  this  law  are 
liable  for  their  servants  and  ^ests,  and  the  proof  of  the  amount  of  the  loss  was 
completed  by  oath  in  litem  of  the  pursuer,  which  may  perhaps  now,  under  the  Evi- 
dence Act,  be  given  in  the  original  proof.  The  liability  of  proprietors  of  public  car- 
riages is  limited  by  1 1  Geo.  IT.  and  1  Will.  IV.  c.  68,  so  that  gold  and  silver,  and 
other  articles  therein  enumerated,  above  the  value  of  L.IO,  unless  declared  as  such, 
are  not  within  the  edict.  The  publication  of  notices  will  not  limit  the  liability  further 
than  the  law  has  done.    See  Carrier, 

Decided  Points. 

1.  A  libel  was  found  relevant  to  admit  pursuer's  oath  in  litem  as  to  the  amount  of 
money  in  a  leathern  girdle  taken  from  him,  a  traveller,  in  an  innkeeper's  house,  so 
as  to  fix  liability  on  the  innkeeper ;  1661,  White,  M.  9233. 

2.  A  tavern  keeper  in  Edinburgh  was  found  liable  in  the  value  of  a  cloak  not 
delivered  to  him,  but  left  on  the  table,  and  stolen,  **  not  by  one  of  the  landlord's 
servants,  but  by  &  gentleman  who  came  in  to  drink ;"  1687,  Master  of  Forbes,  M. 
9233. 

3.  A  letter  of  a  lodging  was  fbimd  liable  to  his  lodger  for  a  bag  of  money  stolen 
in  his  absence.  <<  The  Lords,  seeing  the  pursuer  lodged  in  the  defender's  house,  and 
gave  him  the  money  to  keep,  and  then  went  out  of  town  and  returned  again,  and  at 
that  time  it  was  stolen ;  found  he  was  in  the  precise  terms  of  the  edict — ^the  poor 
folk  were  to  be  pitied,  but  the  law  clearly  struck  against  them  ;"  1694,  May,  M. 
9236.  See  1800,  Scott,  Hume,  207  ;  10th  June  1825,  Watling.  It  has  been  held 
in  England  that  a  lodgiog-house  keeper  is  bound  to  care  for  the  property  of  his 
lodger  equally  with  his  own;  Dansev  v.  Richardson,  Q.  B.  217. 

4.  Where  a  lodger  alleged  he  had  his  cloak*  bag,  containing  money,  stolen,  the 
Court  foimd  that  the  innkeeper  was  liable ;  but  that,  before  the  lodger  deponed  to 
the  amount,  he  must  *'  prove  his  bringing  in  the  cloak  bag  into  the  inn,  and  to  give 
what  evidence  he  can  that  he  received  money  a  little  before,  and  condescend  what 
other  things  he  had  in  the  doak  bag ;"  1700,  Gooden,  M.  9237. 

5.  An  innkeeper  was  sued  for  money  said  to  be  stolen  from  an  inmate  during 
night ;  but  whereas  he  had  not  acquainted  the  house,  or  showed  what  he  had  about 
him,  the  Goiurt  found  the  innkeeper  not  liable ;  1704,  Hay,  M.  9238. 

6.  An  innkeeper  was  sued  for  money  and  valuable  property  said  to  be  stolen  alongst 
with  a  lodger's  breeches  during  night ;  the  Court  held  the  innkeeper  liable ;  but  re- 
served to  modify  the  amount  of  loss.  ^  It  was  thought  that  Hay's  case  (wpra)  was 
different,  for  there  Hay's  breeches  were  not  stolen,  but  only  the  purse  or  gold  taken 
away — here  all  was  gone,  per  aversionem^  and,  therefore,  they  aUowed  the  pursuer 
his  oath  in  litem,**  It  is  aaded,  <<  It  was  discovered  that  the  man  got  back  his  breeches 
and  papers,  and  yet  fraudulently  concealed  them,  and  raised  this  calumnious  process ;" 
1707,  Browster,  M.  9239. 

7.  An  innkeeper  was  found  liable  for  money  stolen  out  of  a  traveller's  valise  upon 
his  horse  in  the  stable,  **  in  respect  that  he  was  not  to  lodge  in  the  house  all  night, 
but  only  to  rest  and  refresh  himself  and  horse  at  midday;"  1714,  Chisholm,  M.  9241. 

8.  All  innkeeper  is  not  liable  for  loss  occasioned  by  accidental  fire.  **  'The  Court 
(one  judge  excepted)  held,  that  as  no  action  would  lie  at  common  law,  the  edict 
must  be  cautiously  applied.    It  had  been  in  its  general  spirit  adopted  into  the  law 
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of  Scotland,  on  account  of  the  propriety  and  expediency  of  rendering  the  stridot 
care  and  attention  incumbent  on  a  class  of  people  who  must  necessarily  be  entmsted 
with  the  effects  of  others.  But  by  the  edict  itself,  innkeepers  and  the  other  dasies 
of  persons  enumerated  in  it,  are  not  liable  for  loss  arising  from  deunnumfataU  anj 
more  than  other  persons  are.  In  such  a  case,  rea  peril  domino.'**  Dec  15, 1809, 
McDonnell.  See  as  to  fire  on  board  of  vessels,  under  26  Geo.  III.  c.  86,  8.  2,  Jolj 
12, 1819,  Hunter  and  Go.  (House  of  Lords.) 

9.  An  innkeeper  was  found  liable  for  the  contents  of  a  money  parcel  left  at  his 
house  for  a  carrier  who  put  up  there,  and  which  had  gone  amissiDg,  and  was  after- 
wards found  in  his  house  without  its  contents ;  June  21,  1810,  Williamson.  See 
1799,  Tod,  Hmne,  306  ;  Feb.  16,  1813,  Meikle.  i 

10.  An  innkeeper  was  held  not  liable  for  a  money  parcel  sent  to  his  house  for  a 
person  who  was  not  a  guest,  but  had  only  taken  some  refreshment,  and  hired  a  post- 
chaise  from  him;  Feb.  16,  1813,  Meikle. 

11.  The  keeper  of  a  lodging-house  is  not  liable  for  loss  occasioned  by  honae^ 
breaking  and  theft ;  June  10, 1825,  Watling. 

i  12.  A  traveller  arrived  at  an  inn,  gave  his  greatcoat  to  the  waiter,  without  any 
notice  that  it  contained  a  pocket-book  with  a  large  sum  of  money.  The  waiter 
placed  the  coat  in  the  lobby,  where  the  pocket-book  fell  out,  and  was  picked  up 
and  stolen  by  an  under  servant,  who  spent  part  of  the  money,  and  was  convicted 
of  the  theft.  The  innkeeper  was  sued  for  the  deficiency  of  money.  The  Sheriff- 
substitute  held  him  not  liable.  The  Sheriff  held  him  liable.  The  Lord  Ordinary 
(Jeffrey)  returned  to  the  interlocutor  of  the  Sheriff-substitute;  and  the  Inner- 
House  (Lord  Medwyn  dissenting)  finally  held  the  innkeeper  liable.  Per  Lord 
Medwyn, — "  Travellers  are  protected  by  the  edict,  but  they  are  also  bound  to  act 
with  fairness  towards  the  landlord,  and  are  not  entitled  to  enhance  his  liability  by 
their  negligence."  Per  Lord  Meadowbank, — <'  At  common  law  the  landlord  would 
have  been  liable,  the  money  being  stolen  bv  one  of  his  own  servants,  after  he  or  his 
representative  had  received  the  charge  of  the  coat.  If  a  stranger  hjoid  oome  in  and 
stolen  it,  the  landlord  would  still  have1[>een  liable  under  the  edict ;"  May  26, 1841, 
Christie  v.  M*Pherson. 

13.  A  carter  was  found  liable  for  the  contents  of  a  pack  opened  afler  delivery,  and 
the  packman  was  allowed  to  give  his  oath  in  litem  as  to  the  amount  of  money  therein; 
1687,  Ewing,  M.  9235. 

14.  A  carrier  was  found  liable  for  damage  to  goods  left  in  his  quarters,  he  having 
departed  before  his  proper  time ;  1769,  Manners,  M.  9245.  See  21st  Feb.  1828, 
Wight. 

15.  A  public  carrier  to  a  particular  place  is  not  liable  for  loss  beyond  his  destina- 
tion, if  he  delivers  the  package  to  the  proper  earner  to  the  place ;  1791,  Dennis tonn ; 
M.  9247.  See  1797,  Wilson  and  Co.,  Hume,  302 ;  1797,  Chapel,  7J.  312 ;  1798,  Weir, 
lb,  304  ;  1802,  M*Kenzie,  lb.  312  ;  119,  Edin.  Shipping  Co.,  2,  Mur.  136;  17th  May 
1821,  Bain ;  4th  December  1824,  Bain  ;  23d  June  1826,  Howie. 

16.  Notice  by  a  carrier  restricting  his  liability,  must  be  proved  to  have  been 
known  to  the  party  against  whom  notice  is  pled  ;  1827,  Chatto  and  Co.,  4  Mur.  353. 

17.  A  carter  was  held  not  liable  for  damage  done  to  a  cask  never  properly  given 
into  his  charge  ;  June  18, 1830,  Reid. 

18.  The  owners  of  a  stage-coach  were  held  not  liable  for  a  money-pareel  not  de- 
livered as  such  ;  1787,  Macausland,  M.  9246. 

19.  The  owners  of  a  stage-coach  were  held  liable  for  injury  to  passengers  by  fault 
of  the  driver;  1813,  Spiers,  Hume,  316  ;  1819,  Allan,  2  Mur.  158;  1820,  Gunn,  2 
Mur.  194  ;  1820,  Anderson,  2  Mur.  261  ;  June  22,  1838,  Lyon. 

20.  A  stabler  was  found  liable  for  the  value  of  a  mare,  which  died  from  the  effects 
of  an  accident  while  under  his  care.  The  Court  held  that  "  he  ought  to  have  taken 
good  care  that  his  stables  should  not  be  exposed  to  such  accidents ;"  Feb.  13, 1801, 
5ay ;  March  16,  1832,  Hagart. 

21.  A  shipmaster  is  not  obliged  to  uphold  the  measure  of  grain  put  on  board  where 
the  inlake  is  not  such  as  leads  to  suspicion  of  embezzlement ;  Feb.  2, 1811,  Stein. 

22.  The  owners  of  a  vessel  were  held  liable  for  loss  occasioned  through  fault  of  the 
master ;  1799,  Tumbull,  Hume,  300.  See  1802,  Bell  and  Co.  lb.  310;  1803,  Sprott, 
M.  10,114;  May  27, 1824,  Cochrane  ;  Feb.  15, 1826,  Bain;  1827,  M*Kay,  4  Mur. 
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276  ;  March  4, 1828,  Ogilvie ;  Feb.  12,  1830,  Jones  and  Co. ;  Feb.  19, 1830,  Bishop ; 
Feb.  7, 1832,  Rae ;  March  12,  1833,  Urquhart. 

English  Cases. 

Before  the  Statute  (11  Geo.  IV.  and  1  Will.  IV.  c.  68),  a  carrier  was  held  liable 
to  the  owner  of  goods  which  he  received  to  cany.  He  was  bound  to  carry  for 
reasonable  reward,  if  his  carriage  was  not  already  full ;  but  he  was  not  compelled  to 
carry  without  being  informed  of  the  contents  and  value.  K  he  took  without  asking 
information,  he  was  held  liable  for  the  full  amount,  but  he  might  limit  this  liability 
by  notice,  which,  however,  would  not  protect  against  gross  negligence;  Macklin,  2 
M.  and  P.  319  ;  Lowe,  13  Price,  329.  The  fair  value  of  a  box  of  clothes  may  be 
given,  though  the  particular  articles  cannot  be  specified ;  Butler,  C.  and  P.  613.  A 
carrier  is  bound  to  deliver  a  parcel  at  the  place  to  which  it  is  directed,  and  is 
liable  if  he  delivers  it  elsewhere,  or  gives  it  to  a  wrong  party  who  calls  for  it ; 
Duff,  6  Moore,  469 ;  Stephenson,  1  M.  and  P.  357.  A  earner  giving  two  different 
notices,  is  bound  bv  that  least  beneficial  for  himself;  Munn,  2  Stark.  Notice  is 
not  available  if  it  did  not  come  to  the  knowledge  of  the  customer ;  Kerr,  6  M.  &  S. 
150.  A  notice  stuck  up  in  the  office  must  be  in  such  large  characters  that  a  person 
delivering  goods  cannot  fail  to  read  it  without  gross  negligence  ;  Clayton,  3  Camp. 
27  ;  Butler,  2  Camp.  415.  A  carrier  is  liable  for  goods  taken  up  by  his  servant  at 
another  place  than  the  office,  though  statutory  notice  was  affixed  at  the  office ; 
Hart,  20  Law  J.  Ex.  338.  The  declaration  of  value  must  be  made  wherever  the 
parcel  is  delivered  ;  Baxendale,  21  L.  J.  Ex.  123.  Loss  and  damage  of  goods  and 
chattels  deposited  in  an  inn,  are  presumed  to  be  by  negligence  of  the  inimeeper  or 
his  servants;  but  maybe  rebutted  by  evidence;  Dawson,  5  Q.  B.  167>  See 
Carrier. 

NAVIGATION  ACTS.  The  latest  consolidated  Act  is  17  and  18  Vict.  c.  104 
(1854.)     See  Merchant  Seamen. 

NAVY.     Regulated  by  17  and  18  Vict.  c.  ft  (1854.)     See  Merchant  Seamen, 

NECROMANCY.  The  Act  9  Geo.  II.  c.  60,  prohibited  prosecutions  for  witch- 
craft; but  pretenders  to  the  knowledge  of  secret  arts  or  fortune-telling  are  still 
liable  to  punishment  as  vagabonds;  Ersk.  B.  4,  T.  4,  S.  18, 1  Hume,  588. 

NEGATIVE  PRESCRIPTION,  and  NEGATIVE  SERVITUDE.  See  Pre- 
scription — see  Serviiude, 

NEGLIGENCE.     See  Diligence^Culpa. 

NEGOTIATION  is  the  duty  of  the  holder  of  a  bill,  to  procure  acceptance  and 
payment,  and  to  notify  dishonour.     See  BUI  of  Exchange. 

NEGOTIORUM  GESTOA  is  the  name  given  to  him  who  acts  for  another  with- 
out authority.  He  is  liable  for  his  intromissions,  but  not  for  loss,  and  is  entitled  to 
his  outlays,  but  not  to  recompense  for  trouble.  Where  he  interferes  from  necessity, 
he  is  liable  only  for  gross  omissions ;  but  where  his  interference  is  uncalled  for,  he 
may  be  made  liable  for  accident.  In  the  ordinary  case,  the  middle  degree  of  dili- 
gence is  required  of  him  ;  Ersk.  B.  3,  T.  3,  S.  62.     See  Culpa. 

NEMO  DEBET  EX  ALIENO  DAMNO  LUCRARL  An  example  of  this 
maxim  is,  where  a  person  building  in  good  faith  on  the  ground  of  another,  is  entitled 
to  be  recompensed  to  the  extent  of  the  benefit  gained  by  the  true  proprietor  on  re- 
claiminj?  the  ground ;  Ersk.  B.  1,  T.  7,  S.  33. 

NEMO  TENETUR  EDERE  IN8TRUMENTA  CONTRA  SE.  A  maxim 
limited  in  its  application  to  crimes,  in  proof. of  which,  against  himself,  no  one  is 
bound  to  produce  writings,  except  in  cases  of  usury  ;  Ersk.  B.  4,  T.  1,  S.  62. 

NEMO  TENETUR  JURARE  IN  SUAM  TURPITUDINEM.  No  crime 
or  offence  can  be  proved  by  reference  to  oath,  where  the  punishment  may  aflect  the 
liberty  of  the  accused ;  but  where  the  punishment  necessarily  resolves  into  a  small 
fine  or  penalty,  enforced  by  a  short  imprisonment,  such  reference  has  been  siistained. 
A  witness  cannot  be  compelled  to  swear  to  facts  implicating  him  in  crime,  and  so  he 
ought  to  be  told,  on  the  question  being  put,  that  he  is  not  bound  to  answer  the 
same  ;  Ersk.  B.  1,  T.  1,  S.  62.     See  Criminal  Prosecution — Proof. 

NEWSPAPERS.     The  acts  which  regulated,  or  now  regulate  the  printing 
publishing  and  postage  of  newspapers,  are  38  Geo.  III.  c.  78 ;  60  Geo.  III.  c 
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Geo.  IV.  and  1  Will.  IV.  c.  73 ;  and  6  Will  IV.  c.  2 ;  and  in  purticulir,  the  6  ui 
7  Will.  IV.  c.  7G  (183C) ;  and  IG  and  17  Vict.  c.  71  (1853.)  The  duties  on  adm- 
tisements  were  rej^ulatetl  by  3  and  4  Will.  IV.  c.  23,  and  repealed  bj  16  and  17  Vkt 
c.  62  (1853.)  The  postage  of  newspapers  is  ruled  by  7  Will.  IV.  and  1  Vict.  c.  31 
An  advertising  paper  is  held  a  newspaper,  to  satisfy  a  condition  for  advertising  i& 
such ;  loth  Jan.  1831,  Dickson.  The  good-will  of  a  newspaper  is  property,  tod 
descends  to  executors,  and  in  a  partnership  may  be  disposed  ofy  as  is  done  witk 
shares  in  common  property  ;  4th  July  1822,  M'Cormick. 

NEW  TRIAL  may  be  allowed  where  verdict  is  against  evidence — undue  amomil 
of  damages  hi  either  way — res  noviter — exclusion  of  evidence,  or  misdirection  in  law 
by  the  presiding  Judge,  brought  up  by  bill  of  exceptions  under  which  an  appeal  may 
be  taken  to  the  House  of  Lords. 

NEXT  OF  KIN.     See  Executors. 

NIGUT  POACHING.  9  Geo.  IV.  c.  69  (1828),  amended  bj  7  and  8  Vict,  c 
29  (1844.)     See  the  acts  under  Article  Oanie. 

NISI  PllIUS.  All  causes  are  set  down  for  trial  on  a  certain  day  at  Westmimter 
[nisi  prius),  unless  the  Judges  sooner  come  to  the  town  where  the  assijces  are  to  be 
held,  which  is  always  the  case ;  and  the  causes  therefore  so  tried  in  London,  l^iid- 
dlesex,  and  at  the  Circuits,  arc  said  to  be  tried  at  ftt^  prius.  But  there  is  no  court 
properly  of  that  jiame.     See  Courts. 

NOBILE  OFFICIUM  is  the  equitable  jurisdiction  of  the  Court  of  Session;  a 
term,  according  to  Lord  Kaimes,  **'  so  much  talked  of  and  so  little  ufiderstood;"  Ersk. 
B.  1 ,  T.  3,  S.  22.  The  Court  of  Justiciary  has  similar  power  **  of  providing  a  remedy 
for  all  extraordinary  occurrences,  in  the  course  of  criminal  business ;"  2  Hume,  59. 

NOLLE  PROSEQUI,  in  English  law,  corresponds  to  the  protestation  in  the 
Scotch  Courts — a  compulsitor  whereby  a  defender  may  force  on  a  pursuer,  or  throw 
his  cause  out  of  court  for  not  proceeding  therewith. 

NOMEN  DEBITE.     A  right  to  a  debt;  Ersk.  B.  3,  T.  9,  S.  4. 

NOMINATE  AND  INNOMINATO.  Certain  contracts  are  nominate,  and  il 
being  ascertained  what  contract  is  at  issue,  the  rules  of  law  applicable  thereto  are 
applied.  Innominate  contracts  belong  to  no  recognised  legal  class,  and  must,  there- 
fore, be  regulated  by  the  terms  of  the  particular  contract,  which  ou^ht  to  be  re- 
duced  into  writing.  The  lloraans  recognised  twelve  nominate  contracts.  Nominate 
contracts  are  more  favourably  viewed  in  law  than  innominate;  Ersk.  B.  3,  T.  1,  S.  38. 

NOMEN  JURIS  of  a  crime,  "  it  is  necessary  for  a  prosecutor  to  be  careful  and 
correct  in  his  choice  of  the  term,  because  the  distinction  is  very  nice,  in  many  in- 
stances, between  the  different  species  of  transgressions;"  2  Hume,  169. 

NON  COMPOS  ME>'T1S,  unsound  mind;  1  Hume,  37.   See  Curator^ Madman. 

NON  MEMINI.  In  reference  to  oath,  forgetfulness  of  recent  and  important 
facts  is  held  equivalent  to  confession,  and  with  reference  to  facts  so  remote  as  may 
reasonably  have  escaped  memory,  the  party  referring,  on  such  an  answer,  may  have 
recourse  to  other  evidence,  if  otherwise  competent ;  but  this  cannot  take  place  in 
prescribed  claims,  where  an  oath  non  inemini  will  be  equivalent,  in  the  general  case, 
to  a  negative  oath  ;  Ersk.  B.  4,  T.  2,  S.  14  ;  1  Hume,  368.     See  Pro^. 

NON  NUMERATES  PECUNIJil.  The  Roman  law  requbed  the  creditor  with- 
in two  years  after  the  date  of  an  obligation  to  prove  that  the  money  was  paid ;  it 
was  therefore  the  practice  to  insert  in  Scotch  bonds,  a  renunciation  of  the  privilege, 
but  this  is  no  longer  the  law  or  practice ;  Ersk.  B.  2,  T.  2,  S.  6. 

NONAGE.     See3/tfwr. 

NON  VALENS  AGERE.  A  legal  bar  to  the  running  of  prescription  against 
a  party  under  some  disability  to  challenge.     See  Prescription. 

NON-ENTRY  is  a  casualty  in  feu-holding,  arising  on  the  death  of  the  vassal, 
and  contifiuing  until  the  entry  of  his  heir.  The  superior  may  bring  an  action  of 
declarator  of  non-entry  before  the  Court  of  Session ;  and  on  obtaining  decree,  he  is 
entitled  to  the  full  rents  as  proprietor.  There  is  no  such  casualty  in  lands  held  by 
incorporations,  and  it  is  excluded  by  courtesy  and  terce,  and  as  long  as  the  last  vassal 
is  alive,  though  he  may  have  parted  with  the  fee  to  another ;  Ersk.  B.  2,  T.  6,  S.  29 

NONJURORS— NON-CONFORMISTS.  Those  refusing  to  take  the  oaths  to 
Government,  or  conform  to  the  established  religion,  were  liable  to  punishment  by 
the  Acts  5  Geo.  L  c.  28 ;  lu  Geo.  II.  c.  39 ;  and  21  Geo.  II.  c.  34  ;  but  these  Acts 
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are  so  far  repealed  and  amended  by  32  Geo.  III.  c.  63,  and  3  and  4  Vict.  c.  33 
(1840)  ;  1  Hume,  575.     See  Episcopalian, 

NONSUIT,  in  English  law,  corresponds  to  the  dismissal  of  an  action  in  the 
Scotch  Courts  on  points  of  form,  without  the  claim  itself  being  negatived,  so  as  to 
allow  a  fresh  action  for  the  same  claim. 

NOTARY-PUBLIC  is  admitted  by  the  Court  of  Session,  upon  a  petition  at- 
tested by  an  advocate  and  writer  to  the  Signet,  with  reference  to  the  petitioner's 
character  and  qualifications,  and  after  examination  by  certain  members  of  the  So- 
ciety of  Writers  to  the  Signet.  He  is  said  to  have  his  official  name  from  his  prac- 
tice of  noting  matters,  and  from  his  notes  afterwards  extending  formal  instruments. 
An  instrument  of  disentail  under  11  and  12  Vict.  c.  36,  may  be  executed  before  a 
Notary  in  foreign  countries;  10th  July  1849,  Berries  ;  19th  Feb.  1850,  Cuning- 
hame.  See  18th  Dec.  1854,  Haggit  v.  Sniff  (W.R)  ;  1  Hume,  138.  The  following 
Scotch  Acts  have  reference  to  this  officer — 1469,  c.  81 ;  1603,  c.  64  ;  1540,  c.  78  ; 
1651,  c.  24  ;  1555,  c.  43  ;  1663,  c.  78  and  79  ;  1687,  c.  46  ;  1617,  c.  22  ;  and  Act 
of  Sederunt,  30th  July  1691. 

NOTES— BANK,  in  Scotland,  are  regulated  by  5  Geo.  HI.  c.  49 ;  7  Geo.  IV. 
c.  67  ;  3  and  4  Will.  IV.  c.  83  ;  4  and  6  Viet.  c.  60 ;  and  principally  by  8  and  9 
Vict.  c.  38,  *'  An  Act  to  regulate  the  issue  of  bank  notes  m  Scotland''  (21st  July 
1845.)  By  the  15th  section  of  this  Act,  Bank  of  England  notes  are  declared  not 
a  legal  tender  in  Scotland.  By  the  16th  section,  "  all  promissory  or  other  notes, 
bills  of  exchange,  or  drafts,  or  undertakings  in  writing,  being  negotiable  or  transfer- 
able  for  the  payment  of  money  or  notes,  or  delivery  of  goods,  less  than  twenty  shil- 
lings in  the  whole,"  are  declared  absolutely  void  and  of  no  effect,  and  a  penalty  of 
not  less  than  L.5,  or  more  than  L.20,  is  imposed  on  persons  publishing,  or  uttenng, 
or  negotiating,  or  transferring  such  notes.  By  sec.  17,  all  notes  (excepting  bank 
notes)  of  20s.  and  less  than  L.5,  must  be  drawn  according  to  a  form  in  the  sche- 
dule annexed,  and  shall  be  payable  within  twenty-one  days,  and  shall  not  be  trans- 
ferable or  negotiable  thereafter  ;  and  such  notes  issued  in  any  other  manner  are  de- 
clared void,  and  a  penalty  of  L.20  imposed  (sec.  19.)     See  Bill. 

NOT  GUILTY,  a  plea  in  denial  of  a  charge,  and  a  verdict  or  sentence  of  acquital ; 
2  Hume,  278.     See  Crimiiial  Prosecution. 

NOV' A  DE BITA.  Newly  contracted  debts,  distinguished  from  those  previously 
contracted — a  distinction  important  in  bankruptcy.     See  Bankrupt. 

NOVATION — the  discharge  of  an  obligation  by  another  writing  superseding  it. 
Delegation  is  where  a  new  obligant  is  taken  for  an  original  one.  Neither  are  pre- 
sumed ;  Ersk.  B.  3,  T.  4,  S.  22. 

NOVODAMUS.  A  renewal  of  a  feudal  grant  by  charter,  so  as  to  correct  some 
error  in  the  progress  of  titles,  or  to  obtain  liberation  from  casualties  incurred  to  the 
superior  ;  Ersk.  B.  2,  T.  3,  S.  23 ;  1  Jur.  Styles,  374  (4  Edit.) 

NUDUM  PACTUM  was  in  the  civil  law  an  incomplete  obligation,  not  con- 
ferring a  right  of  action  ;  Ersk.  B.  3,  T.  2,  S.  1. 

NUISANCES  are  distinguished  into  public  and  private.  The  former  are  such 
as  are  against  public  order,  of  these  are  interruptions  on  highways,  improper  houses, 
lotteries,  prize-fights,  and  may  be  complained  of  by  the  public  prosecutor.  The  latter 
are  those  which  are  nuisances  to  individuals,  which  may  be  prevented  by  interdict, 
and  removed  or  abated  by  ordinary  action.  The  question  of  nuisance,  where  not 
fixed  by  clauses  in  the  title-deeds  of  property,  is  one  of  circumstances,  but  may  ge- 
nerally be  defined  to  be  anything  noxious  or  offensive,  dangerous  to  life  or  health, 
or  rendering  the  neighbourhood  uncomfortable.  What  may  be  a  nuisance  in  one 
locality  may  not  be  so  in  another ;  and  a  party  coming  to  a  nuisance  cannot  be 
heard  to  complain  thereof,  if  not  increased. 

1 .  A  limekiln  erected  close  to  the  march  of  properties,  and  complained  of  because 
of  its  smoke,  was  found  not  subject  to  be  removed,  because  not  in  asmulationem  of 
the  neighbouring  proprietor;  "but  most  of  the  Judges  gave  their  opinion  that  if 
the  limekiln  could  nave  been  placed  so  as  to  be  less  noxious  to  the  neighbour  with- 
out great  loss  and  inconvenience  to  the  proprietor,  he  was  bound  to  yield  so  far  on  the 
principle  of  neighbourhood  ;"  1767,  Dewar;  M.  12,803. 

2.  \Vliere  a  limekiln  caused  real  damage  to  a  neighbour's  garden,  it  was  ordered  to 
be  removed,  to  a  distance  sufticient  to  protect  the  garden  from  such  damage  ;  1768, 
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Ralston ;  M.  12308.    **  A  limekiln  is  not  necessarilj  a  nuisance,  however  mudi  it 
may  become  one  if  improperij  used  ;"  9th  July  1839,  Donald. 

3.  The  preparation  of  blood  in  the  manu£Bu:ture  of  Prussian  blue  in  the  Tillage  of 
Portobello  was  prohibited.  The  minority  of  the  Judges  held^  **  that  ererj  question 
of  nuisance  must  depend  on  its  own  circumstances,  and  it  is  difficult  to  draw  the  line 
between  the  legal  uses  of  property  and  the  obligation  not  to  injure  our  neighbour  in 
the  exercise  of  it.  All  circumstances  consider^  the  present  situation  seems  com- 
modious for  the  operation  in  question,  which  can  only  be  conducted  in  the  neighbour- 
hood of  large  towns,  where  they  are  tolerated  in  England.  Most  of  the  present 
complainers  have  come  to  the  nuisance,  and  therefore  cannot  complain  of  it.  The 
majority  were  of  opinion  that  the  work  ought  to  be  prohibited,  unless  some  mode 
could  be  found  of  preventing  the  nuisance  resulting  from  it.  The  proprietors  in 
the  neighbourhood,  when  it  was  first  erected,  had  a  clear  right  to  hare  it  removed. 
Indeed  the  evil  was  of  such  magnitude  that  the  Procurator  Fiscal  ought  to  have 
complained  of  it.  Many  other  situations  equally  commodious  for  the  work  might 
have  been  obtained  where  it  could  not  have  been  offensive,  and  at  any  rate  comfort 
is  not  to  be  sacrificed  to  manufactures,  making  every  allowance  for  their  import- 
ance;" 24th  June  1800,  Jameson.  Lord  Man^eld  held  it  not  necessary  that  ^  the 
smell  of  a  manufactory  should  be  unwholesome,  but  that  it  was  enough  if  it  rendered 
the  enjoyment  of  life  and  property  uncomfortable." 

4.  A  fencing  school  was  held  a  nuisance  in  a  town;  24th  Feb.  1756,  Fleming. 
So  also  a  blacksmith's  forge  in  an  upper  floor  ;  20th  June  1756,  Kinloch  v.  Robert- 
son.    So  also  a  wright's  shop  ;  26th  Feb.  1762,  proprietors  of  Carrubber's  Close. 

5.  Under  special  circumstances  a  printing  establishment,  on  one  of  the  floors  of 
a  common  tenement  in  Edinburgh  was  held  not  a  nuisance ;  2d  March  1802,  Ro- 
bertson. See  to  same  effect,  17th  July  1841,  Johnstone.  See  as  to  a  tailor's  work- 
shop, Ist  March  1823,  Neilson. 

6.  A  smithy  was  prohibited  in  a  thatched  house  in  the  ndghbourhood  of  other 
thatched  houses.    But  the  Court  was  much  divided  in  opinion ;  2d  July  1805,  Vaiy. 

7.  An  interdict  was  granted  against  an  iron  manufactory  in  Canongate  of  Edin- 
burgh, where  there  was  a  furnace  for  melting  pig  iron ;  15th  December  1807,  Thom- 
son. But  a  patent  steam-engine  for  making  lead  pipes  was  held  not  a  nuisance  io 
a  town ;  3d  March  1809,  Rae. 

8.  A  glue  work  in  a  town,  though  existing  for  many  years,  was  prevented  bein^ 
enlarged  or  brought  nearer  to  dwelling-houses.  The  majority  of  the  Court  held 
that  "  the  previous  existence  of  other  and  similar  nuisances  in  the  vicinity  did  not 
warrant  the  introduction  of  new,  or  the  material  extension  of  old  nuisances ;"  5th 
July  1808,  Charity. 

9.  The  dressing  of  hides  within  thirty  feet  of  a  road  in  the  country  is  a  nuisance 
unless  shut  out  of  view  of  the  road  by  a  wall ;  6th  Julv  1810,  Scott. 

10.  The  preparing  of  tripe  on  the  ground- floor  of  a  tenement  held  a  nuisance, 
though  not  necessarily  injurious  to  health,  but  which  was  offensive  to  some  of  the 
neighbours;  19th  Jan.  1813,  Farquhar. 

11.  The  manufacture  of  black  ashes  in  a  place  long  used  as  a  soap-woik  was 
held  no  additional  nuisance ;  3d  Feb.  1813,  Balleny.  See  2d  March  1822,  Skene; 
19th  July  1827,  Hart ;  4  Mur.  307. 

12.  An  interdict  was  granted  against  boiling  whale  blubber  at  the  outskirts  of  a 
town,  though  surrounded  with  public  works;  11th  Dec  1813,  Dowie. 

13.  The  slaughtering  of  cattle  in  the  immediate  neighbourhood  of  houses  in  a 
town  is  a  nuisance,  though  placed  under  strict  regulations;  8th  July  1814,  Kdt 
Same  found  where  there  was  a  prohibition  of  nuisance  in  the  titles;  16th  June 
1815,  Lauder.  Same  found  9th  March  1837,  Swinton.  Affirmed,  with  a  declara- 
tion to  permit  a  trial,  by  way  of  experiment;  26th  Aug.  1839.  See  23d  Feb.  1839, 
Porteous. 

14.  To  expose  meat  in  a  public  street  was  allowed  under  certain  restrictions :  May 
1794,  Palmer  v.  McMillan. 

15.  A  manufactory  for  lamp-black,  glue,  and  cat-gut,  held  not  a  nuisance  where 
erected  amongst  other  similar  works ;  20th  Dec.  1814,  Glasgow  Water  Works  Co. 

16.  A  steam-engine  in  a  suburb  of  Edinburgh  held  not  a  nuisance.  Per  Lord 
Chief  Commissioner,— <*  It  is  not  every  degree  of  hurt  to  property  that  would  entitle 
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to  a  verdict,  but  the  injury  must  be  material;  "  26th  Jan.  1816,  Raeburn,  1  Mur.  1. 
(This  was  the  case  first  tried  in  the  Jury  Court y  and.  led  to  the  saving  of  a  celebrated 
counsel  that  the  Scotch  Jury  Court  had  begun  as  it  would  end — in  smoke,) 

17.  Saltworks  in  the  country,  where  there  are  other  works  of  the  same  kind,  and 
where  there  had  been  acquiescence  for  twenty  years,  held  not  removable  as  a  nui- 
sance ;  27  th  May  1817,  Colville. 

18.  A  chimney  in  a  lane  was  ordered  to  be  raised  to  prevent  annoyance  to  the 
neij^hbourhood  ;  7th  Dec.  1822,  Lain^. 

19.  A  manufactory  of  soda  and  bleaching  powder  held  a  nuisance.  Evidence 
was  received  of  the  state  of  the  works  after  date  of  entering  the  action.  Per  Lord 
Gillies, — "  There  is  no  ioubt  that  a  man  may  use  his  property  in  the  way  he  thinks 
best;  but  it  is  equally  true  that  he  is  not  entitled  to  put  a  nuisance  upon  it. 
Every  case  depends  on  its  own  circumstances,  and  that  is  a  nuisance  which  a  jury 
of  intelligent  men  think  so,  in  the  circumstances  of  each  case.  Acquiescence  may 
be  sufficient  to  bar  a  claim  for  damages,  though  not  sufficient  to  continue  the 
nuisance;"  27th  Dec.  1826,  Arrott;  4  Mur.  164. 

20.  A  manufactory  of  black  ashes  found  not  a  nuisance.  In  this  case  the  Lord 
Chief  Commissioner  refused  to  allow  production  of  branches  of  trees  and  shrubs 
cut  from  a  garden.  "  If  you  are  to  have  it,  you  must  go  into  great  detail,  as  to  the 
day  they  were  cut,  the  distance  from  the  works,  and  other  circumstances.  This  is 
of  so  doubtful  a  nature,  that  it  appears  to  me,  that  justice  will  be  better  attained 
by  description."  It  was  also  refused  to  allow  a  witness  to  be  asked  what  reasons 
he  gave  for  not  taking  the  lease  of  a  neighbouring  house.  Per  Lord  Chief  Com- 
missioner,— "  In  a  question  of  nuisance,  the  first  point  is,  whether  the  product  of 
the  work  is  noxious  or  unwholesome  ;  but  though  it  may  not  be  absolutely  noxious, 
still,  if  it  renders  the  enjoyment  of  life  substantially  uncomfortable,  it  is  a  nuisance. 
Every  question  of  this  sort  is  one  of  degree,  and  must  depend  on  the  evidence.  It 
is  not  any  trivial  inconvenience,  it  must  be  substantial.  Acquiescence  does  not 
require  any  specific  time,  but  is  to  be  drawn  from  facts  proved ;"  19th  July  1827, 
Hart ;  4  Mur.  307. 

21. '  An  experiment  of  a  candle  work  allowed  in  the  suburbs  of  Edinburgh ;  16th 
Jan.,  17th  Nov.  1847,  Amot.     Affirmed  7th  May  1852. 

22.  An  interdict  is  competent  by  the  law  of  Scotland  (differing  from  that  of 
England)  to  prevent  the  erection  of  works  which  will  create  a  nuisance.  24th  June 
1829,  Alison.     See  as  to  an  intended  burying  ground ;  4th  March  1830,  Swan. 

23.  A  remit  having  been  made  to  men  of  science  to  test  a  work  for  boiling  whale 
blubber,  an  interim  interdict  was  granted;  7th  Dec.  1830;  1st  Oct.  1831  (House 

-of  Lords) ;  3d  March  1832,  Trotter.     Per  Lord  Chancellor,—"  The  Scotch  law  has 
a  process  which  we  have  not,  which  enables  the  nuisance  prospectively  to  be  met." 

24.  An  interdict  was  granted  against  a  dung  depot  which  had  turned  out  to  be 
a  nuisance  to  the  neighbourhood ;  29th  May  1830,  and  7th  March  1835,  Scott. 

25.  A  complaint  by  a  landlord  against  his  tenant  for  erecting  a  nuisance  by 
use  of  the  soil-pipe,  was  dismissed,  the  same  not  arising  from  the  use,  but  the  defec- 
tive construction  of  the  pipes ;  14th  June  1833,  Moubray. 

26.  A  board  of  health  was  held  not  liable  for  loss  of  rags  which  they  prevented 
being  received  into  a  paper  mill ;  6th  March  1836,  Davidson. 

27.  A  cholera  hospital  was  found  not  a  nuisance,  notwithstanding  a  prohibition 
in  the  title-deeds  against  any  erection  nauseous  or  hurtful  to  the  neighbourhood  ; 
7th  Dec.  and  23d  Dec.  1848,  Mutter.  Per  Lord  Mackenzie, — **  Cholera  does  not 
seem  to  spread  from  an  hospital ;  on  the  contrary,  the  tendency  of  such  an  establish- 
ment is  to  prevent  it  from  spreading  further.  There  is  more  danger  to  the  health 
of  a  neighbourhood  where  there  is  no  hospital,  and  where  the  patients  are  scattered 
throughout  a  district,  instead  of  being  collected  into  one  place." 

28.  The  primary  use  of  a  running  stream  is  to  support  life  in  man  and  beast,  and 
its  application  to  manufactories  is  secondary,  and  cannot  interfere  with  the  primary 
use;  nth  March  1837,  Dunn.  Affirmed  31st  July  1838  ;  27th  March  1839  (Jury 
Court.)  See  14th  April  1837,  Collins.  See  Nov.  1791,  Miller  v.  Stein.  Sir  George 
M*Kenzie  observes,  "  that  the  primary  use  of  water  being  to  drink,  no  proprietor 
was  entitled  to  employ  the  water  passing  through  his  ground  for  any  purpose  which 
could  defeat  that  primary  use  to  others  who  had  before  enjoyed  it." 
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29.  A  calico  print-work,  which  polluted  a  stream,  held  a  nuisance;  8th  Nov. 
1828,  Millar ;  5  Mur.  28. 

30.  Sewerage  water  naay  be  discharged  into  a  public  river,  but  in  the  manner 
least  offensive  or  injurious  to  the  inferior  heritors.  Per  Lord  President  Hope, — 
«•  The  natural  place  into  which  the  impure  water  is  to  be  discharged,  is  that  whidi 
nature  points  out, — ^the  river  is  the  proper  receptacle  of  the  impurities  of  the  town, 
which  will  be  washed  away  and  earned  to  the  sea  by  means  of  flood  ;  and  if  they 
are  not  so,  the  inconvenience  must  be  endured  by  those  whose  houses  are  on  the 
hanks;"  19th  June  1824  ;  12th  Nov.  1826,  Downie.  See  20th  Nov.  1824,  Young ; 
10th  July  1827,  Eyre.  But  the  proprietor  of  houses  in  the  neighbourhood  of  a 
small  stream  contaming  water  fit  for  domestic  uses,  and  fo^  watering  cattle  is  not 
entitled  to  discharge  the  sewerage  water  of  the  houses  into  the  stream  so  as  to 
render  it  no  longer  fit  for  these  purposes,  to  the  prejudice  of  an  inferior  heriUnr ; 
Fleming,  7th  July  1853 ;  25  Jur.  499. 

31 .  A  party  who  had  come  to  the  neighbourhood  of  a  stream  was  found  not  en- 
titled to  complain  of  its  being  used  for  collecting  manure,  as  had  been  done  for 
fifty  years  before  ;  9th  June  1809,  Duncan. 

32.  Skinners  were  found  entitled,  from  long  usage,  to  wash  in  a  public  river  skins 
steeped  with  alum.    20th  January  1804,  Magistrates  of  Inverness. 

Enqlibh  Cases. 

Sawing  timber  in  the  public  street  was  held  a  nuisance ;  Rex  v.  Jones,  3  Camp. 
230, — so  the  manufacture  of  acid  spirit  of  sulphur  near  the  highway  and  dweiU 
ing-houses,  whereby  the  air  was  impregnated  with  nauseous  and  offensive  stinks  to 
the  common  nuisance  of  all  inhabiting  and  passing ;  Rex  v.  White,  1  Burr.  333. 
It  is  not  a  nuisance  unless  it  be  destructive  to  the  health  of  the  neighbourhood,  or 
render  the  houses  uncomfortable  or  untenantable;  Rex  v.  Davy,  5  Esp.  217; 
not  sufficient  that  it  affects  the  inhabitants  of  three  houses ;  Rex  v.  Loy^  4  £^. 
200.  Where  a  work  is  built  in  a  ^remote  situation,  and  afterwards  houses  are 
built  and  new  roads  opened  in  the  neighbourhood,  the  work  cannot  be  comf^ained 
of  as  a  nuisance ;  Rex  v.  Cross,  2  C.  and  P.  483.  It  is  not  necessary  to  consti- 
tute a  nuisance  that  the  smells  be  injurious  to  health  if  they  be  offensive  to  the 
senses  ;  Rex  v.  Neill,  2  C.  and  P.  485.  An  acquiescence  of  fifty  years  is  sufficient 
to  exclude  challenge ;  Rex  v.  Neville,  Peake  91,  93  ;  and  setting  up  a  work  in  the 
neighbourhood  of  others  cannot  be  challenged  unless  the  inconvenience  to  the  public 
be  thereby  greatly  increased ;  Rex  v.  Watts,  M.  and  M.  281.  Rifle  and  pigeon  shoot- 
ing near  a  highway,  occasioning  great  noise  and  disturbance,  and  doing  misdiief  by^ 
the  shots,  is  a  nuisance ;  Rex  v.  Moore,  3  B.  and  Adol.  184.  A  tobacco  null  near 
a  dwelling-house  is  a  nuisance ;  Styan,  2  Selw.  N.  P.  1105.  The  refuse  of  gas 
conveyed  into  a  public  river,  destroying  the  fish,  and  rendering  the  water  unfit  fOT 
drinking,  is  a  nuisance ;  Rex  v.  Medley,  6  C.  and  P.  292.  Collecting  a  crowd  on 
the  street  by  effigies  in  a  window  is  a  nuisance ;  Rex  v.  Carlile,  6  C.  and  P.  637. 
The  frequent  and  unseasonable  ringing  of  bells  in  a  chapel  to  the  disturbance  of  the 
neighbours,  held  a  nuisance ;  Overton  v.  Freeman,  21  L.  J.,  C.  B.  62.  Per  Lord 
Chief  Justice  Jervis, — **  Chm-ches  of  every  denomination  had  a  full  right  to  use  bells, 
and  it  was  a  vulgar  error  to  suppose  that  there  was  any  distinction  at  the  present 
time  on  this  subject.  At  the  same  time,  these  bells  might  be  made  use  of  in  such  a 
manner  as  to  create  a  nuisance,  and,  in  that  case,  a  Protestant  and  a  Catholic 
church  would  be  equally  liable.  The  nuisance  must  be  of  an  enduring  and  not  tri- 
vial character,  not  such  as  would  give  offence  and  annoyance  only  to  a  nervous 
mind,  but  such  as  was  calculated  to  cause  permanent  inconvenience  and  disturbance 
to  a  man  of  ordinary  mind  and  nerve." 

Nuisance.    Statute  Law. 

Justices  of  the  Peace  anciently  had  statutory  jurisdiction  in  times  of  plague ; 
1467,  c.  57  ;  1483,  c.  90;  and  by  many  British  statutes,  especially  45  Geo.  HI.  c.  10. 

The  Act  11  and  12  Vict.  c.  6.J  (31st  Aug.  1848),  "for  promoting  the  pubBc 
health,"  with  its  amended  Acts  13  and  14  Vict.  c.  90  and  108  (1860),  does  not  anplT 
to  Scotland.  ^^^ 
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*•  The  Acts  11  and  12  Vict.  c.  105-107  (1848)  gives  power  to  the  Privy  Council  to 
prohibit  *'  the  importation  of  sheep,  cattle,  or  other  animals,  for  the  purpose  of  pre- 

M  venting  the  introauction  of  contagious  or  infectious  disorders,"  continued  by  15  and 

li  16  Vict.  c.  11  (1852),  and  16  and  17  Vict.  c.  62  (1853.) 

■  The  Nuisance  Removal  Act,  first  in  date,  was  9  and  10  Vict.  c.  96  (1846),  but 
I  which  being  only  passed  for  a  year,  was  renewed  and  amended  by  the  following 

■  Act  11  and  12  Vict.  Cap.  123. 


I 


'  An  Act  to  renew  and  amend  an  Act  of  the  10th  year  of  Her  present  Ma- 
jesty for  the  more  speedy  Eemoval  of  certain  Nuisances,  and  the  Preven- 
tion of  Contagious  and  Epidemic  Diseases. — [4th  September  1848.] 

Whereas  an  Act  passed  in  the  10th  year  of  Her  Majesty's  reign  (cap. 
96),  for  the  more  speedy  removal  of  certain  nuisances,  and  to  enable  the 
Privy  Council  to  make  regulations  for  the  prevention  of  contagious  and  epi- 
demic diseases,  will  expire  at  the  end  of  the  present  session  of  Parliament ; 
and  it  is  necessary  that  other  provision  should  be  made  in  lieu  thereof:  Be 
it  therefore  enacted,  etc.,  In  England  and  Ireland  certain  puhUc  bodies,  upon 
receipt  of  Notice  in  Writing  from  two  householders,  of  the  filthy  condition  of 
any  Building,  or  of  Hie  existence  of  certain  Nuisances,  to  cause  examination  to  be 
made  ;  and  if  upon  such  examination,  or  a  medical  Cej^tificate,  it  appear  that  the 
Nuisance,  etc.,  exists,  public  Body  to  make  complaint  before  a  Justice,  who  shall 
summon  the  Owner  or  Occupier  to  appear  before  two  Justices ;  and  who  shall^ 
upon  proof  etc,  order  him  to  wliitewash,  etc,  or  reinove  the  Nuisance  complained 
(f;  and  if  such  Order  be  not  complied  ivitli,  the  Owner  or  Occupier  in  default  to 
be  liable  to  Penalties,  and  public  Body  to  enter  the  Premises,  and  do  the  Works 
ordered,  or  remore  the  Nuisance. 

[The  first  section  does  not  apply  to  Scotland,  and  is  therefore  omitted.] 
II.  Procedure  in  Scotland. — ^That  in  Scotland^  upon  or  as  soon  as  can  be 
after  notice  in  writing  in  the  form  contained  in  the  schedule  (A)  to  this  Act 
annexed,  or  to  the  like  efiect,  signed  by  two  or  more  of  the  inhabitant  house- 
holders of  the  parish  or  place  to  which  the  notice  relates,  made  to  the  pro- 
curator-fiscal of  any  county,  or  the  procurator-fiscal  or  the  dean  of  guild  ot 
any  royal  burgh,  or  the  procurator-fiscal  of  the  justices  of  the  peace  of  any 
county,  or  the  commissioners  of  police  or  trustees  for  paving,  lighting,  or 
cleansing  any  citj^  town,  burgh,  parish,  or  place,  or  the  inspector  of  the  poor 
of  any  parish,  stating  that  any  dwelling-house  or  building  within  any  royal 
burgh,  or  in  any  city,  town,  burgh,  parish,  or  place,  within  or  over  which  the 
jurisdiction  or  authority  of  any  such  procurator-fiscal,  or  of  such  dean  ot 
guild,  or  commissioners  of  police,  or  trustees  for  paving,  lighting,  or  cleansing, 
or  inspector  of  the  poor,  extends,  is  in  such  a  filthy  and  unwholesome  con- 
dition as  to  be  a  nuisance  to  or  injurious  to  the  health  of  any  person,  or  that 
upon  any  premises  within  such  jurisdiction  or  authority  there  is  any  foul 
and  offensive  drain,  ditch,  gutter,  privy,  cesspool,  or  ashpit,  or  any  drain, 
ditch,  gutter,  privy,  cesspool,  or  ashpit  kept  or  constructed  so  as  to  be 
a  nuisance  to  or  injurious  to  the  health  of  any  person,  or  that  upon  any 
such  premises  swine,  or  any  accumulation  of  dung,  manure,  ofial,  filth, 
refuse,  or  other  matter  or  thing,  are  or  is  kept  so  as  to  be  a  nuisance  to 
or  injurious  to  the  health  of  any  person,  or  that  upon  any  such  premises 
(being  a  building  used  wholly  or  in  part  as  a  dwelling-house),  or  being  pre- 
mises underneath  any  such  building,  any  cattle  or  animal  are  or  is  kept  so 
as  to  be  a  nuisance  to  or  injurious  to  the  health  of  any  person,  it  shall  be 
competent  to  any  such  procurator-fiscal  or  dean  of  guild,  or  the  proper  officer 
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of  such  commissioners  of  police  or  trustees,  or  such  inspector  of  the  poor 
respectively,  after  twenty-four  hours  from  the  giving  notice  in  writing  by 
service  thereof  upon  some  person  on  the  premises  referred  to  in  such  first- 
mentioned  notice,  or  (if  there  be  no  person  upon  the  premises  who  can  be  so 
served)  by  fixing  the  same  upon  some  conspicuous  part  of  such  premises,  or 
in  case  of  emergency  without  notice,  by  himself  or  others  acting  under  his 
authority,  with  or  without  medical  or  other  assistants,  to  enter  such  pre- 
mises, and  examine  the  same  with  respect  to  the  matters  alleged  in  such 
first-mentioned  notice,  and  do  all  such  works,  matters,  and  things  as  may 
be  necessary  for  that  purpose  ;  and  if  upon  such  examination,  or  upon  the 
certificate  or  writing  of  two  legally  qualified  medical  practitioners,  it  appear 
that  any  dwelling-house  or  building  so  examined  is  in  such  a  filthy  and  un- 
wholesome condition  as  aforesaid,  or  that  upon  any  premises  so  examined 
there  is  any  such  drain,  ditch,  gutter,  privy,  cesspool,  ashpit,  swine,  catUe, 
or  animal,  or  any  such  accumulation,  or  other  matter  or  thing,  as  aforesaid, 
such  procurator- fiscal,  dean  of  guild,  ofiicer,  or  inspector  ^all  make  or 
cause  to  be  made  complaint  to  the  sherifi*  or  magistrates  or  a  justice,  who 
shall  thereupon  order  the  owner  or  occupier  of  the  premises  examined  to 
appear  before  such  sherifi*  or  magistrates  or  two  justices  to  answer  such  com- 
plaint ;  and  such  order  ghall  be  served  by  delivering  the  same,  or  a  true 
copy  thereof,  to  some  person  upon  the  premises  in  respect  whereof  complaint 
is  made,  or  (if  there  be  no  person  upon  the  premises  who  can  be  so  served) 
by  fixing  such  order  or  copy  upon  some  conspicuous  part  of  such  premises; 
and  if  at  the  time  and  place  appointed  by  such  order  it  be  proved  to  the 
satisfaction  of  such  sherifi*  or  magistrates  or  justices  that  any  dwelling-house 
or  building  in  respect  whereof  complaint  is  made  is  in  such  a  filthy  and  un- 
wholesome condition  as  aforesaid,  or  that  any  such  cause  or  causes  of  com- 
plaiut  as  aforesaid  exists  or  exist,  and  (in  case  such  owner  or  occupier  do 
not  appear)  that  such  order  or  copy  was  served  as  aforesaid,  such  sheriff  or 
magistrates  or  justices  shall  make  an  order  in  writing  under  their  hands 
(which  order  may  be  according  to  the  form  contained  in  the  schedule  (C)  to 
this  Act  annexed,  or  to  the  like  effect),  for  cleansing,  whitewashing,  or  puri- 
fying such  dwelling-house  or  building,  or  for  the  removal  or  abatement  of  any 
such  cause  or  causes  of  complaint,  in  such  manner  and  within  such  time  as 
shall  be  specified  in  such  order  (not  being  more  than  two  clear  days,  exclu- 
sive of  Sunday  after  service  of  such  order),  and  such  last-mentioned  order 
shall  be  forthwith  served  by  delivering  the  same,  or  a  true  copy  thereof,  to 
some  person  upon  the  premises  in  respect  whereof  it  is  made,  or,  in  case  there 
be  no  person  upon  the  premises  who  can  be  so  served,  by  fixing  such  or- 
der or  copy  upon  some  conspicuous  part  of  such  premises ;  and  if  such 
order  be  not  complied  with,  the  owner  or  occupier  against  whom  it  is  made 
shall  be  liable  to  a  penalty  not  exceeding  ten  shillings  for  every  day  during 
the  continuance  of  his  default,  and  the  procurator-fiscal  or  dean  of  guild  or 
proper  officer  of  the  commissioners  of  police,  or  trustees  or  inspectors  of  the 
poor  respectively,  shall,  by  themselves  or  others  acting  under  their  autho- 
rity, enter  such  last-mentioned  premises,  and  cleanse,  whitewash,  or  purify 
the  same,  or  remove  or  abate  the  cause  or  causes  of  complaint  in  respect 
whereof  the  said  last-mentioned  order  shall  have  been  made,  and  do  all  such 
works,  matters,  and  things  as  may  be  necessary  for  carrying  such  order  into 
effect,  and  any  dung,  manure,  offal,  filth,  or  refuse,  and  any  other  offensive 
or  noxious  matter  or  thing  removed  in  pursuance  of  this  enactment,  may  be 
destroyed  or  sold,  and  in  case  of  sale,  the  proceeds  arising  therefrom  shall  be 
paid  to  or  (as  the  case  may  require)  be  retained  by  the  parochial  board  for 
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the  management  of  the  poor,  and  shall  be  by  them  applied  in  aid  of  the  funds 
for  the  relief  of  the  poor  of  the  parish  or  place  in  which  such  removal  shall 
have  been  made.^ 

III.  Recover^/  of  Costs,  etc, — ^That  whenever  any  such  order  as  aforesaid  for 
cleansing,  whitewashing,  or  purifying  any  dwelling-house  or  building,  or  for 
the  removal  or  abatement  of  any  such  cause  or  causes  of  complaint  as  afore- 
said, has  been  obtained,  all  costs  and  expenses,  reasonably  incurred  in  ob- 
taining such  order,  or  in  carrying  the  same  into  effect,  shall  be  deemed  to  be 
money  paid  for  the  use  and  at  the  request  of  the  owner  or  occupier  of  the 
premises  in  respect  whereof  such  costs  and  expenses  shall  have  been  incurred, 
and  may  be  recovered  as  such  by  the  said  town-councib,  trustees,  commis- 
sioners, guardians,  officers  of  health,  or  other  body,  or  by  the  said  procu- 
rators-fiscal, deans  of  guild,  commissioners  of  police,  or  trustees  and  inspec- 
tors of  the  poor  respectively,  as  such,  in  any  County  Court,' Civil  Bill  Court,  or 
(in  Scotland)  before  the  sheriff  or  magistrates  or  justices  of  the  peace ;  or  such 
town-council,  magistrates,  trustees,  commissioners,  guardians,  officers  of 
health,  or  other  body,  or  procurators-fiscal,  deansT  of  guild,  or  inspectors  of 
the  poor,  may,  if  they  shall  think  fit,  recover  such  costs  and  expenses  before 
two  justices,  or,  in  Scotland,  before  the  sheriff  or  magistrates  or  two  justices, 
from  the  owner  or  occupier  of  the  premises  in  respect  of  which  such  order  is 
made ;  and  any  two  justices,  or,  in  Scotland,  the  sheriff  or  magistrates  or  any 
two  justices,  upon  the  application  of  any  such  town-council,  magistrates, 
trustees,  commissioners,  guardians,  officers  of  health,  or  other  body,  or  pro- 
curator-fiscal, dean  of  guild,  or  inspector  of  the  poor,  shall  issue  a  summons, 
or,  in  Scotland,  an  order,  requiring  such  owner  or  occupier  to  appear  before 
them,  or  before  him  or  them,  at  a  time  and  place  to  be  named  therein  ;  and 
at  the  time  and  place  so  named,  upon  proof  to  the  satisfisiction  of  such  jus- 
tices, or  such  sheriff  or  magistrates  or  justices,  that  any  such  costs  and  ex- 
peitses  have  been  so  incurred  as  aforesaid,  and  (in  case  such  owner  or  occu- 
pier do  not  appear)  that  a  copy  of  such  last-mentioned  summons  or  order  was 
served  by  delivering  the  same  to  some  person  on  the  premises  in  respect  of 
which  the  costs  and  expenses  were  incurred,  or,  if  there  be  no  person  upon 
the  premises  who  can  be  so  served,  by  fixing  the  same  upon  some  conspicu- 
ous part  of  such  premises,  such  justices,  or  such  sheriff  or  magistrates  or 
justices,  unless  they  think  fit  to  excuse  the  party  summoned  upon  the  ground 
of  poverty  or  other  special  circumstances,  shall,  by  order  in  writing,  in  England 
or  Irelaiid  under  the  hands  and  seals  of  such  justices,  or  in  Scotland  under  the 
hands  of  such  sheriff  or  magistrates  or  justices,  order  him  to  pay  the  amount 
to  the  applicants,  together  with  the  costs  attendinjg  such  application  and  the 
proceedings  thereon  ;  and  if  the  amount  be  not  paid  within  seven  days  ader 
demand,  the  same  may,  by  warrant  under  the  hands  and  seals  of  the  same  or 
any  other  two  justices,  or,  in  Scotland,  under  the  hands  of -the  sheriff  or  ma- 
gistrates or  justices,  by  whom  the  last-mentioned  order  shall  have  been  made, 
or  any  other  two  justices,  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  owner  or  occupier  in  de&ult ;  and  if  no  distress  sufficient  to 
satisfy  the  same  can  be  found  within  the  jurisdiction  of  the  justices,  or  of  the 
sheriff  or  magistrates  or  justices,  by  whom  such  warrant  shall  have  been 

1  It  has  been  held  in  Perthshire  that  there  is  no  power  by  sammary  proceedings  under  the 
Act  to  compel  truitees  of  public  roads  to  make  covered  drains,  or  to  compel  any  party  to 
perform  any  permaneni  operation  to  prevent  the  recurrence  of  the  nuisance,  but  merely  to 
remove  or  abate  it,  so  far  as  existing  at  the  time. 

s  It  has  been  held  in  England  that  this  clause  outrides  9  and  10  Vict.  c.  95  (€ounty  Court 
Act),  and  so  gives  jurisdiction  to  the  County  Courts,  though  a  question  of  title  to  land  has 
arisen  by  reason  of  the  person  charged  difcuimiog  his  being  owner. 
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issued,  and  it  so  appear  upon  oath  before  two  justices,  or,  in  Scotlandj  before 
the  sheriff  or  magistrates  or  two  justices,  of  any  other  county  or  jurisdicdoi 
in  which  any  goods  or  chattels  of  the  defaulter  may  be,  such  last-mentioned 
justices,  or  sheriff  or  magistrates  or  justices,  shall  indorse  their  or  his  signa- 
tures or  signature  upon  the  last-mentioned  warrant,  and  thereupon  the  amooDi 
to  be  levied,  or  so  much  thereof  as  may  be  unsatisfied,  shall  be  levied  of  the 
last-mentioned  goods  and  chattels,  in  the  same  manner  as  if  such  warrant 
had  been  originally  and  properly  issued  by  the  justices,  or  bj  the  sheriff  or 
magistrates  or  justices,  of  such  last  mentioned  county  or  jurisdiction. 

IV.  Certain  expenses  to  he  defrayed  out  of  Poor's  Eates^  etc. — That  all  costs 
and  expenses  reasonably  incurred  as  aforesaid  in  carrying  into  effect  any  of 
the  provisions  hereinbefore  contained,  and  not  recovered  from  any  owner  or 
occupier  of  the  premises  in  respect  of  which  such  expenses  shall  have  been 
incurred,  shall,  upon  an  order  in  writing,  specifying  the  sum  to  be  paid,  un- 
der the  hands  and  seals  of  two  justices,  or,  in  Scotlandj  under  the  hands  of 
the  sheriff  or  magistrates,  or  two  justices  (who  are  hereby  required  to  make 
such  order,  upon  proper  application  in  this  behalf),  be  retained,  paid,  or  de- 
frayed by  the  treasurer  of  such  guardians  or  parochial  board,  or  by  the  over- 
seers of  the  poor,  or  other  proper  officers  or  persons,  out  of  the  funds  in  thdr 
hands  applicable  to  the  relief  of  the  poor,  and  shall  be  charged  to  the  parish, 
electoral  division,  or  place  maintaining  its  own  poor  in  which  the  premises 
in  respect  whereof  such  costs  and  expenses  shall  have  been  so  incurred  are 
situated,  and  in  other  places  in  England  or  Ireland  out  of  any  public  rates  or 
funds  raiseil  in  such  places,  or  applicable  thereto  under  the  authority  of  Par- 
liament, or  in  case  there  be  no  such  rates  or  funds  as  last  aforesaid,  then  oat 
of  the  funds  for  the  relief  of  the  poor  of  the  parish,  electoral  division,  or  place 
nearest  adjoining,  or  if  there  be  two  or  more  parishes  or  places  nearest  ad- 
joining, out  of  the  funds  for  the  relief  of  the  poor  of  such  one  of  them  as  two 
justices  shall,  by  order  in  writing  under  their  hands  and  seals,  appoint ;  and 
in  case  any  such  costs  or  expenses  shall  have  been  incurred  on  account  or  in 
respect  of  any  parish  in  Scotland  in  which  it  shall  happen  that  there  is  not  at 
the  time  an  assessment  for  the  relief  of  the  poor  imposed  or  levied,  then  the 
same  shall  be  paid  or  defrayed  out  of  an  assessment  to  be  imposed  and  levied 
for  that  purpose,  and  to  the  extent  necessary,  under  and  in  the  manner  pro- 
vided by  an  Act  of  the  9th  year  of  Her  Majesty's  reign  (cap.  83),  for  the 
amendment  and  better  administration  of  the  law^s  relating  to  the  relief  of  the 
poor  in  Scotland;  and  if  any  such  treasurer,  overseers,  or  officers,  or  persons, 
neglect  or  refuse  to  pay  the  sum  specified  in  any  order  of  justices,  or  of  any 
sheriff  or  magistrates,  made  under  this  enactment,  for  the  space  of  twenty- 
one  days  after  the  date  of  such  order,  the  same  may,  by  warrant  under  the 
hands  and  seals  of  the  same  or  any  other  two  justices,  or,  in  Scotland^  under 
the  hands  of  the  sheriff  or  magistrates  or  any  two  justices,  by  whom  such 
order  shall  have  been  made,  or  any  other  two  justices,  be  levied  by  distress 
and  sale,  together  with  the  costs  of  such  distress  and  sale,  of  the  goods  and 
chattels  of  the  treasurer,  overseers,  or  other  officers  or  persons  in  default. 

V.  Provisions  not  to  apply  to  certain  Districts. — ^That  nothing  hereinbefore 
contained  slmll  apply  to  any  district,  parish,  or  place  in  which  the  Public 
Health  Act  1848,*  or  any  part  thereof,  shall  be  in  force,  unless  and  except 
in  so  far  as  the  General  Board  of  Health,  by  order  in  writing,  sealed  with 
the  seal  of  such  Board,  and  signed  by  two  or  more  members  thereof,  or  (in 
case  there  be  no  such  board  in  existence)  as  one  of  Her  Majesty's  principal 

1  This  Act  does  not  extend  to  Scotland. 
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Secretaries  of  State,  by  order  in  writing  under  his  hand,  shall  otherwise  di- 
rect:  Provided  also,  that  nothing  in  this  Act  shall  be  construed  to  impair, 
abridge,  or  take  away  any  power,  jurisdiction,  or  authority  which  may  at 
any  time  be  vested  in  any  commissioners  of  sewers,  or  to  take  away  or  in- 
terfere with  any  course  of  proceeding  which  might  be  resorted  to  or  adopted 
by  such  commissioners  if  this  Act  had  not  been  passed. 

VI.  Surveyor  of  Highways  required  to  cleanse  Ditches, — ^By  an  Act  passed  in 
the  6th  year  of  the  reign  of  King  William  the  Fourth  (cap.  50),  for  consoli- 
dating and  amending  the  laws  relating  to  highways  in  England^  the  surveyor 
and  district  surveyor  or  assistant  surveyor  therein  mentioned  are  empowered 
to  scour,  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or  watercourses; 
and  by  an  Act  passed  in  the  ^th  year  of  Her  Majesty's  reign  (c.  41),  for 
amending  the  laws  concerning  highways,  bridges,  and  ferries  in  ScoUand^^  the 
trustees  or  surveyors  therein  mentioned  are  empowered  to  cleanse  the  ditches 
made  or  to  be  made  along  the  sides  of  any  highway,  in  case  of  the  neglect  or 
refusal  of  the  proprietor  or  occupier  to  cleanse  such  ditches  when  duly  re- 
quired so  to  do  by  such  trustees  or  surveyors ;  and  with  a  view  to  the  more 
effectual  removal  of  nuisances  injurious  to  health,  it  is  expedient  that  such 
surveyor,  district  surveyor,  or  assistant  surveyor,  trustees  or  surveyors,  should 
not  only  be  empowered  but  required  to  scour,  cleanse,  and  keep  clear,  or  cause 
to  be  scoured,  cleansed,  and  kept  clear,  as  far  as  may  be  practicable,  all  open 
ditches,  gutters,  drains,  and  watercourses  upon,  adjoining,  or  by  or  along 
the  sides  of  any  highway :  Be  it  therefore  enacted.  That  the  said  surveyor, 
or  district  or  assistant  surveyor,  trustees  or  surveyors,  shall  scour,  cleanse, 
and  teep  clear,  or  cause  to  be  scoured,  cleansed,  and  kept  clear,  as  far  as  may 
be  practicable,  all  open  ditches,  gutters,  drains,  and  watercourses  upon,  ad- 
joining, or  by  or  along  the  sides  of  any  highway  ;  and  any  sewage,  drainage, 
soil,  filth,  or  other  matter  or  thing  whatsoever  which  shall  be  removed  by 
any  such  surveyor,  district  or  assistant  surveyor,  trustees  or  surveyors,  from 
any  such  ditch,  gutter,  drain,  or  watercourse,  in  scouring,  cleansing,  and 
keeping  clear  the  same,  shall  be  disposed  of  by  such  surveyor,  assistant  or 
district  surveyor,  trustees,  or  surveyors,  and  the  proceeds  ai*ising  therefrom 
shall  be  applied  towards  the  repair  of  the  highway  withia  the  parish  or  place 
in  which  such  removal  shall  have  taken  place ;  and  the  provisions  herein- 
before contained  with  respect  to  ditches,  gutters,  drains,  and  watercourses 
upon,  adjoining,  or  by  or  along  the  sides  of  highways,  shall,  in  so  far  as  the 
same  relate  to  Engkmd^  be  deemed  to  be  part  of  the  said  Act  relating  to 
highways  in  England^  and  in  so  far  as  the  same  relate  to  Scotland,  shall  be 
deemed  to  be  part  of  the  said  Act  relating  to  highways  in  Scotland. 

VII.  Drainage. — ^That  whosoever  shall  suffer  any  sewage,  drainage,  soil, 
filth,  or  any  matter,  or  thing  of  a  noxious  or  offensive  nature,  to  run  or  flow 
into  or  to  remain  in  any  open  ditch,  gutter,  drain,  or  .watercourse,  so  as  to  be 
a  nuisance  to  or  injurious  to  the  health  of  any  person,  from  any  dwelling- 
house,  building,  or  other  premises  which  shall  not  have  been  occupied  be- 
fore the  passing  of  this  Act,  or  from  any  privy  or  water-closet  which  shall 
not  have  been  constructed  before  that  time,  shall  be  deemed  guilty  of  a  mis- 
demeanour, or  in  Scotland  of  an  offence  punishable  by  fine  or  imprison* 
ment,  and  shall,  in  addition,  be  liable  for  every  such  offence  to  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  the  offence  is  continued. 

•  In  the  draft  of  the  bill  for  this  Act  the  reference  was  to  the  General  Turnpike  Act  for 
Scotland,  1  and  2  Will.  IV.  c.  43.  It  waa  suggested  that  it  should  also  include  the  statute 
service  roads  under  the  Act  8  and  9  Vict.  c.  41,  but  by  an  error,  the  one  Act  was  substituted 
for  the  other,  so  that  turnpike  roads  in  Scotland  have  been  entirely  left  out. 


700  NUISANCE  REMOVAL  ACT  (1848.) 

VIII.  Notice  of  intention  to  Build  or  open  HoapUods, — ^Tbat  wbaiever  it  is 
intended  to  build  or  open  any  hospital  for  the  reception  of  patients  afflicted 
with  contagious  or  infectious  diseases  or  disorders,  the  trustees  or  other  pa- 
sons  bj  whose  authority  such  hospital  is  intended  so  to  be  built  or  opened 
as  aforesaid  shall  give  notice  of  such  intention  to  the  said  Greneral  Board 
of  Health  or  (in  Ireland)  to  the  Commissioners  of  Health  bereinafler  men- 
tioned ;  and  no  such  hospital  shall  be  built  or  opened  as  aforesaid  until  the 
said  General  Board  of  Health  or  Commissioners  of  Health,  as  the  case  maj 
be,  have  approved  thereof  in  writing ;  but  nothing  herein  contained  shall 
apply  to  the  building  or  opening  of  any  addition  to  a  building  which  shall 
have  been  used  as  an  hospital  previously  to  such  addition. 

IX.  Privy  Council^  etc,  empowered  to  issue  Orders,  etc, — And  whereas  it  is 
expedient  that  when  any  part  of  the  United  Kingdom  shall  appear  to  be 
threatened  with  or  affected  by  any  formidable  epidemic,  endemic,  or  conta- 
gious disease,  measures  of  precaution  should  be  taken  with  promptitude^ 
according  to  the  exigency  of  the  case :  Be  it  therefore  enacted.  That  in 
Crreat  Britain  the  Lords  and  others  of  Her  Majesty's  Most  Honourable  Privy 
Council,  or  any  three  or  more  of  them  (the  Lord  President  of  the  Council, 
or  one  of  Her  Majesty's  principal  Secretaries  of  State  being  one),  and  in 
Ireland  the  Lord-lieutenant  or  other  chief  governor  or  governors  and  privy 
council  of  Ireland,  may,  by  order  or  orders  to  be  by  them  from  time  to  time 
made,  direct  that  the  provisions  hereinafter  contained  for  the  prevention  of 
epidemic,  endemic,  and  contagious  diseases  be  put  in  force  in  Great  Britain 
and  Ireland  respectively  or  in  such  parts  thereof  or  in  such  places  therein 
respectively  as  in  such  order  or  orders  respectively  may  be  expressed,  and 
may  from  time  to  time,  as  to  all  or  any  of  the  parts  or  places  to  which  any 
such  order  or  orders  may  extend,  and  in  like  manner,  revoke  or  renew  any 
such  order,  and,  subject  to  revocation  and  renewal  as  aforesaid,  every  such 
order  shall  be  in  force  for  six  calendar  months,  or  for  such  shorter  period  as 
in  such  order  shall  be  expressed. 

X.  General  Board  of  Health,  etc.  may  issue  Directions  and  Regulations, — 
That  from  time  to  time  after  the  issuing  of  any  such  order  as  last  aforesaid, 
and  whilst  the  same  shall  continue  in  force,  the  General  Board  of  Health  (in 
Great  Britain),  under  the  seal  of  the  said  Board,  and  the  hands  of  two  ox 
more  members  thereof,  and  in  Ireland  the  Commissioners  of  Health  for  the 
time  being,  under  the  hands  of  two  or  more  of  them,  may  issue  such  direc« 
tions  and  regulations  as  the  said  Board  or  last-mentioned  Commissioners  (as 
the  case  may  be)  shall  think  fit  for  the  prevention,  as  far  as  possible,  or 
mitigation,  of  such  epidemic,  endemic,  or  contagious  diseases,  and  from  time 
to  time,  in  like  manner  revoke,  renew,  and  alter  any  such  directions  or  re- 
gulations, or  substitute  such  new  directions  and  regulations  as  to  the  said 
Board  or  last-mentioned  Commissioners  may  appear  expedient ;  and  the  said 
Board  or  last-mentioned  Commissioners,  as  the  case  may  be,  may  by  such 
directions  and  regulations  provide  for  the  frequent  and  effectual  cleansing  of 
streets  and  public  ways  and  places  by  the  surveyors,  district  or  assistant 
surveyors  of  highways,  trustees,  county  surveyors,  and  others  by  law  in- 
trusted with  the  care  and  management  thereof,  or  by  the  owners  and  occu- 
piers of  houses  and  tenements  adjoining  thereto,  and  for  the  cleansing, 
purifying,  ventilating,  and  disinfecting  of  houses,  dwellings,  churches,  build- 
ings, and  places  of  assembly,  by  the  owners  or  occupiers  and  persons  having 
the  care  and  ordering  thereof,  for  the  removal  of  nuisances,  for  the  speedy 
interment  of  the  dead,  and  generally  for  preventing  or  mitigating  such  epi» 
demic,  endemic,  or  contagious  diseases,  in  such  manner  as  to  the  said  Board 
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or  last-mentioned  Commissioners  (as  the  case  may  be^)  may  seem  expedient ; 
and  the  said  Board  or  last^mentioned  Commissioners  may  by  any  such  direc- 
tions and  regulations  authorize  and  require  the  guardians  of  the  poor  in 
England  and  Ireland^  and  the  parochial  boards  for  the  management  of  the 
poor  in  Scotland,  by  themselves  or  their  officers,  or  any  persons  employed  by 
them  in  the  administration  of  the  laws  for  the  relief  of  the  poor,  or  by  officers 
specially  appointed  in  this  behalf  to  superintend  and  see  to  the  execution 
of  any  such  directions  and  regulations,  and  (where  it  shall  appear  that  there 
may  be  default  or  delay  in  the  execution  thereof,  by  want  or  neglect  of  such 
surveyors,  trustees,  or  others  intrusted  as  aforesaid,  or  by  reason  of  poverty 
of  occupiers,  or  otherwise)  to  execute  or  aid  in  executing  the  same  within 
their  respective  unions  and  parishes  and  combinations,  and  in  any  extra- 
parochial  places  adjoining  to  or  surrounded  by  the  same  in  which  the  direc- 
tions and  regulations  of  the  said  Board  or  last-mentioned  Commissioners 
shall  not  be  executed  by  the  inhabitants,  and  to  provide  for  the  dispensing 
of  medicines,  and  for  affording  to  persons  afflicted  by  or  threatened  with  such 
epidemic,  endemic,  or  contagious  diseases,  such  medical  aid  as  may  be  re- 
quired, and  to  do  and  provide  all  such  acts,  matters,  and  things  as  may  be 
necessary  for  superintending  or  aiding  in  the  execution  of  such  directions 
and  regulations,  or  for  executing  the  same,  as  the  case  may  require ;  and 
the  directions  and  regulations  to  be  issued  as  aforesaid  shall  extend  to  all 
parts  or  places  in  which  the  provisions  of  this  Act  for  the  prevention  of 
epidemic,  endemic,  or  contagious  diseases  shall  for  the  time  being  be  put  in 
force  under  such  orders  as  aforesaid,  unless  such  directions  and  regulations 
shall  be  expressly  confined  to  some  of  such  parts  or  places,  and  then  to  such 
parts  or  places  as  in  such  directions  and  regulations  shall  be  specified,  and 
(subject  to  the  power  of  revocation  and  alteration  herein  contained)  shall 
continue  in  force  so  long  as  the  said  provisions  of  this  Act  shall  be  in  force^ 
under  such  orders,' in  the  parts  or  places  to  which  such  directions  and  regu- 
lations shall  under  this  provision  extend :  Provided  always,  that  if  at  any 
time  in  /re/ane/ ahere  shall  not  be  any*  Commissioners  of  Health  the  Lord- 
Lieutenant  or  other  chief  governor  or  governors  of  Irekmdy  by  his  or  their 
warrants,  may  appoint  so  many  persons  as  he  or  they  may  think  fit,  not 
being  more  in  number  than  five,  to  act  as  Commissioners  of  Health  in  Jre^ 
land,  without  salary,  fee,  or  reward,  and  may  from  time  to  time  remove  any 
of  such  commissioners,  and  appoint  any  other  person  in  his  stead ;  and  such 
commissioners  shall  for  all  purposes  be  Commissioners  of  Health  in  Ireland 
within  the  meaning  and  for  the  purposes  of  this  Act. 

XI.  Medical  Member  of  General  Board  of  Health  may  he  appointed, — ^That 
Her  Majesty  may  from  time  to  time,  during  the  continuance  of  any  order  of 
Her  Majesty's  Privy  Council  or  of  any  members  thereof  as  aforesaid  by  war- 
rant under  the  royal  sign  manual,  appoint,  in  addition  to  the  members  for 
the  time  being  of  the  General  Board  of  Health,  one  fit  person  to  be  a  medical 
member  of  such  Board  for  the  purposes  of  this  Act,  and  Her  Majesty  may, 
at  her  pleasure,  remove  any  person  so  appointed ;  and  there  shall  be  paid 
to  the  person  or  persons  so  appointed  such  allowance  or  allowances  as 
shall  be  appointed  by  the  Commissioners  of  Her  Majesty's  Treasury,  out  of 
any  monies  which  may  from  time  to  time  be  appointed  by  Parliament  for 
that  purpose. 

Xn.  Poor  Law  Commissioners^  etc.,  may  compel  Guardians,  etc,  to  execute 
Rcgidations,  etc. — That  the  commissioners  for  administering  the  laws  for  the 
relief  of  the  poor  in  England  and  Ireland  respectively,  and  the  Board  of  Su- 
pervision established  under  the  said  Act  for  the  amendment  and  better  ad- 
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ministration  of  the  laws  relating  to  the  relief  of  the  poor  in  SeoUamd,  mj 
require  the  olRcers  and  persons  acting  under  them  to  inquire  into,  superiDteod 
and  report  on  the  execution  of  the  directions  and  regolations  of  the  Genenl 
Board  of  Health,  or  Commissioners  of  Health,  as  the  case  may  be,  under 
this  Act,  and  shall  have  the  same  powers  for  enforcing  and  directing  the 
execution  of  such  directions  and  regulations  by  the  said  ^ardians  and 
parochial  boards  respectively  as  they  now  or  may  hereafter  have  in  relatioii 
to  any  matter  concerning  the  administration  of  the  laws  for  the  relief  of  tbe 
\K)or. 

XIII.  Power  of  Entry  for  the  purpose  of  enforcing  R^ulaiious. — That  tbe 
said  guardians  and  {mrocliiul  hoards  acting  in  the  execution  of  any  soch 
directions  or  regulations  as  aforesaid,  or  the  oUicers  or  persons  by  them  in 
this  behalf  autliorized,  at  rc<isonable  times  in  the  day  time,  may,  and  tbej 
are  hereby  empowered  to  enter  and  inspect  any  dwelling  or  place,  if  rJbxxt 
be  ground  for  believing  that  any  person  may  have  recently  died  of  any  such 
epidemic,  endemic,  or  contagious  disease  in  any  such  dwelling  or  place,  or 
that  there  is  any  filth  or  other  matter  dangerous  to  health  therein  or  there- 
upon, or  that  necessity  may  otherwise  exist  for  executing,  in  relation  to  the 
premises,  all  or  any  of  such  directions  and  regulations  as  aforesaid. 

XIV.  Expenses  to  he  paid  out  of  Poor  Rate,  etc. — That  the  said  guardianfl 
and  parochial  boards  may  appoint  or  employ,  for  the  superintendence  and 
execution  of  the  said  directions  and  regulations,  officers,  or  persona  in  aid  of 
the  officers  or  persons  employed  in  the  administration  of  the  laws  for  tbe 
relief  of  the  poor ;  and  such  guardians  and  parochial  boards  respectivdj 
shall  defray  the  expenses  incurred  by  them  respectively  in  the  superintend- 
ence and  execution  of  such  directions  and  regulations  out  of  the  funds  of 
their  respective  unions,  parishes,  or  combinations  ;  and  if  any  such  expenses 
shall  have  been  incurred  on  account  or  in  respect  of  any  extra-parochial 
place  in  England  or  Ireland^  the  same  shall,  upon  an  order  in  writing  speci- 
fying the  sum  to  bo  paid,  under  the  hands  and  seals  of  two  justices,  wbo 
are  hereby  empowered  to  make  such  order,  upon  proper  application  in 
this  behalf,  be  paid  or  defrayed  out  of  any  public  rates  or  funds  raised 
therein  or  applicable  thereto  under  the  authority  of  Parliament,  or  in  case 
there  be  no  such  rates  or  funds  as  last  aforesaid,  then  out  of  the  funds  of  the 
union  or  parish  for  which  the  guardians  by  whom  the  expenses  have  been 
incurred  act ;  and  in  case  any  such  expenses  shall  have  been  incurred  on 
account  or  in  respect  of  any  ])arish  in  Scothind,  in  which  it  shall  happen  that 
there  is  not  at  the  time  an  assessment  for  the  relief  of  the  poor  imposed  or 
levied,  then  the  same  shall  be  paid  or  defrayed  out  of  an  assessment  to  be 
imposed  and  levied  for  that  purpose,  and  to  the  extent  necessary,  under  and 
in  the  manner  provided  by  the  said  Act  for  the  amendment  and  better  ad- 
ministration of  the  laws  relating  to  the  Relief  of  the  Poor  in  Scotlcjfid.  (8th 
and  9th  Vict.  c.  83.) 

XV.  Orders,  etc,  to  he  hnd  he/ore  Parliamefit  and  Gazetted,  etc. — ^That  every 
order  of  Her  ^Iajesty*s  Privy  Council,  or  of  the  Lord-Lieutenant  and  Privy 
Council  of  Ireland,  and  every  direction  and  regulation  of  the  said  General 
Board  of  Health,  or  Commissioners  of  Health  under  this  Act,  shall,  forth- 
with upon  the  issuing  thereof,  be  laid  before  both  Houses  of  Parliament,  if 
Parliament  be  then  sitting,  and  if  not,  then  within  fourteen  days  next  after 
the  commencement  of  the  then  next  session  of  Parliament ;  and  every  such 
order  of  Her  Majesty's  Privy  Council,  or  any  members  thereof,  as  aforesaid, 
shall  be  certified  under  the  hand  of  the  clerk  in  ordinary  of  Her  Majesty's 
Privy  Council,  and  shall  be  published  in  the  London  Gazette,  and  every 
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guch  order  of  the  Lord-Lieutenant  and  Privy  Council  of  Ireland  shall  be 
certified  under  the  hand  of  one  of  the  clerks  of  the  Privy  Council  of  Ireland^ 
and  shall  be  published  in  the  Dublin  Gazette;  and  every  such  direction  and 
regulation  as  aforesaid,  when  issued  in  Great  Britain^  shall  be  published  in 
the  London  Gazette  and  in  the  Edinburgh  Gazette;  and  when  issued  in 
Ireland  in  the  Dublin  Gazette,  and  such  publication  of  any  such  order, 
direction,  or  regulation,  shall  be  conclusive  evidence  of  the  order,  direction, 
or  regulation  so  published,  to  all  intents  and  purposes. 

XYl.  Penalties  for  obstructing  Eacecution  of  Act. — ^That  whosoever  shall 
wilfully  obstruct  any  person  acting  under  the  authority  or  employed  in  the 
execution  of  this  Act,  or  who  shall  wilfully  violate  any  direction  or  regula- 
tion issued  by  the  General  Board  of  Health,  or  such  Commissioners  of 
Health,  as  aforesaid,  under  this  Act,  shall  be  liable  for  every  such  offence  to 
a  penalty  not  exceeding  five  pounds ;  and  if  the  occupier  of  any  premises 
prevent  the  owner  thereof  from  obeying  or  carrying  into  effect  the  provisions 
of  this  Act,  any  justice,  or,  in  Scotland^  the  sheriff  or  any  justice,  to  whom 
application  is  made  in  this  behalf,  shall  by  order  in  writing  (which  may  be 
according  to  the  form  contained  in  the  schedule  (D^  to  this  Act  annexed, 
or  to  the  like  effect),  require  such  occupier  to  permit  the  execution  of  the 
works  required  to  be  executed,  provided  that  such  works  appear  to  such 
sheriff  or  justice  to  bo  necessary  for  the  purpose  of  obeying  or  carrying 
into  effect  the  provisions  of  this  Act ;  and  if  within  a  reasenable  time  after 
the  making  of  such  order,  the  occupier  against  whom  it  is  made  refuse  to 
comply  therewith,  he  shall  be  liable  to  a  penalty  not  exceeding  five  pounds 
for  every  day  afterwards  during  the  continuance  of  such  refusal. 

XVII.  Recovery  and  Application  of  Penalties, — ^That  penalties  imposed  by 
this  Act  for  offences  committed  in  England  or  Ireland  may  be  recovered  by 
any  person  before  any  two  justices,  and  may  be  levied  by  distress  and  sale 
of  the  goods  and  chatteb  of  the  offender,  together  with  the  costs  of  such 
distress  and  sale,  by  warrant  dnder  the  hands  and  seals  of  the  justices, 
before  whom  the  same  shall  be  recovered,  or  any  other  two  justices  ;  and  in 
case  it  shall  appear  to  the  satisfaction  of  such  justices,  before  or  after  the 
issuing  of  such  warrant,  either  by  the  confession  of  the  offender  or  other- 
wise, that  he  hath  not  goods  and  chattels  within  tlieir  jurisdiction  sufficient 
to  satisfy  the  amount,  they  may  commit  him  to  any  gaol  or  house  of  correc- 
tion for  any  time  not  exceeding  fourteen  days,  unless  the  amount  be  sooner 
paid  in  the  same  manner  as  if  a  warrant  of  distress  had  issued,  and  a  return 
of  mdla  hotia  been  made  thereon ;  and  penalties  imposed  by  this  Act  for 
offences  in  Scotland  may  be  recovered  by  the  procurator-fiscal  of  the  court, 
or  by  any  other  person,  before  the  sheriff  or  two  justices,  who  may  proceed 
in  a  summary  way,  and  grant  warrant  for  bringing  the  parties  complained 
upon  immediately  before  him  or  them,  and  on  proof  on  oath  by  one  or  more 
credible  witness  or  witnesses,  or  other  legal  evidence,  he  or  they  may  forth- 
with determine  and  give  judgment,  without  any  written  pleadings  or  record 
of  evidence,  and  grant  warrant  for  the  recovery  of  the  penalties  and 
expenses  decerned  for,  and,  failing  payment  within  eight  days  afler  con- 
viction, by  poinding,  and  imprisonment  for  a  period,  at  the  discretion  of  the 
sheriff  or  justices,  not  exceeding  fourteen  days;  and  all  penalties  whatso- 
ever recovered  under  this  Act,  shall  be  paid  to  or  (as  the  case  may  require) 
be  retained  by  the  guardians  of  the  poor,  or,  in  Scotland,  the  parochial 
board  for  the  management  of  the  poor,  and  shall  be  by  them  applied  in  aid 
of  the  rates  or  funds  for  the  relief  of  the  poor  of  the  parish,  electoral  divi- 
sion, or  place  in  which  the  penalties  may  have  been  incurred. 
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XVTTL  Joint  Oumers  or  Oceupiera.-^ThBt  in  case  of  an  j  demand  or  oon- 
plaint  under  this  Act,  to  which  two  or  more  owners  or  occapiers  of  premiss 
maj  be  jointly  answerable,  it  shall  be  sufficient  to  proceed  against  any  one 
or  more  of  them,  without  in  anj  manner  proceeding  against  the  others  or 
other  of  them  ;  but  nothing  herein  contained  shall  prevent  the  parties  so 
proceeded  against  from  recovering  contribution  in  any  case  in  which  thej 
would  now  be  entitled  to  contribution  bj  law. 

XIX.  Unnecessary  to  describe  by  Name  in  certain  Cases* — ^Tfaat  wherever  io 
any  proceeding  under  this  Act,  whether  written  or  otherwise,  it  shall  become 
necessary  to  mention  or  refer  to  the  owner  or  occupier  of  any  premises,  it 
shall  be  sufficient  to  designate  him  as  the  "  owner  "  or  "  occupier  "  of  sock 
premises,  without  name  or  further  description. 

XX.  Proceedings  not  to  be  Quashed, — lliat  no  order,  nor  any  other  pro- 
ceeding, matter,  or  thing  done  or  transacted  in  or  relating  to  the  execotion 
of  this  Act,  shall  be  vacated,  quashed,  or  set  aside  for  want  of  form,  or  he 
removed  or  removable  by  certiorari,  or  by  suspension  or  advocation,  or  other 
writ  or  process  whatsoever,  into  any  of  the  superior  courts. 

XXI.  Proceedings  commenced  under  former  Act, — ^That  all  proceedings 
whatsoever  commenced  or  taken  or  to  be  commenced  or  taken  under  the 
said  first  recited  Act  of  the  10th  year  of  Her  Majesty's  reign,  and  which 
shall  not  have  been  completed  and  enforced,  whilst  the  last-mentioned  Act 
continues  in  force  may  be  proceeded  with  and  enforced  under  the  provisions 
of  that  Act,  although  such  provisions  be  no  longer  in  force,  in  the  same 
manner  in  all  respects,  and  to  all  intents  and  purposes,  as  if  the  same 
continued  to  be  in  force,  and  as  if  the  last-mentioned  Act  had  not  ex- 
pired. 

XXIT.  Interpretation  of  Terms. — ^That  in  this  Act  the  following  words  and 
expressions  shall  have  the  meanings  hereinafter  assigned  to  them,  unless 
such  meanings  be  repugnant  to  or  inconsistent  with  the  context  (that  is  to 
say),  the  words  "justice"  and  "justices"  shall  mean  a  justice  or  justices  of 
the  peace  acting  for  the  place  where  the  matter,  or  any  part  of  the  matter, 
as  the  case  may  be,  requiring  the  cognizance  of  the  "justice**  or  "justices" 
arises;  the  expression  "two  justices,"  shall  mean  two  or  more  justices  as- 
sembled and  acting  together,  or  one  stipendiary  or  potice  magistrate  acting 
in  any  police  court  for  the  place  in  which  the  matter  or  any  part  of  the  mat- 
ter, as  the  case  may  be,  requiring  the  cognizance  of  "  two  justices,"  arises; 
the  word  "  sheriff"  shall  mean  the  sheriff  of  any  county  or  place  in  Scotland 
where  the  matter  requiring  the  cognizance  of  the  "  sheriff"  arises,  and  shall 
include  the  sheriff-substitute  ;  the  word  "  magistrates"  shall  mean  the  magis- 
trates of  any  royal  burgh  in  Scotland  where  the  matter  requiring  cognizance 
arises ;  the  words  "  guardians  of  the  poor,"  and  the  words  **  parochial 
board"  shall  mean  the  guardians,  directors,  wardens,  governors,  parochial 
board,  or  other  like  officers  having  the  management  of  the  poor  for  any 
union,  parish,  combination,  or  place  where  the  matter  requiring  the  cogni- 
zance of  any  such  officers  arises ;  the  w^ord  "  street"  shall  include  every 
highway,  road,  square,  row,  lane,  mews,  court,  alley,  and  passage,  whether 
a  thoroughfare  or  not ;  the  word  "owner"  shall  mean  any  person  receiving 
the  rents  of  the  property  in  respect  of  which  that  word  is  used  from  the  oc- 
cupier of  such  property,  on  his  own  account,  or  as  trustee  or  agent  for  any 
other  person,  or  who  would  receive  the  same  if  such  property  were  let  to  a 
tenant ;  the  word  "  person,"  and  words  applying  to  any  person  or  individual, 
shall  apply  to  and  include  corporations,  whether  aggregate  or  sole  ;  and 
words  and  expressions  importing  the  singular  number  shall  include  the 
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plural  number,  and  words  importing  the  masculine  gender  shall  include 

'     females. 

I  XXIII.  Mode  of  citing  this  Act. — And  be  it  enacted,  That  in  citing  this 

Act  in  other  Acts  of  Parliament,  and  in  legal  instruments  and  other  pro- 
ceedings, it  shall  be  sufficient  to  use  the  words  '^  The  Nuisances  Removal 
^nd  Diseases  Prevention  Act,  1848." 

SCHEDULES  to  which  the  foregoing  Act  refers. 

Schedule  (A.) 

Notice  by  Hotueholders. 

To  the  Town  Council  of  the  Borough  of  [or  Guardians 

of  the  Poor  of  the  Union  or  of  the  parish  of 

in  the  county  of  or  as  the  case  may  be  ;  or  in  Scotland^  to  the 

Procurator  Fiscal  of  the  county  of  or  to  the  Procu- 

rator Fiscal  or  Dean  of  Guild  of  the  Borough  of  or 

to  the  Procurator  Fiscal  of  the  Justices  of  the  county  of  or 

to  the  inspector  of  the  poor  of  the  parish  of  or  as  the  case 

may  be.^ 

We,  the  undersigned  inhabitants  [or  in  Scotland]^ 

householders  of  [insert  the  parish  or  place]y  and  residing 

at  in  [insert  the  parish  or  place  before  mentioned^  aforesaid, 

do  hereby  give  you  notice,  that  to  the  best  of  our  knowledge  and  belief  a 
dwelling-house  [or  building]  situate  at  No.  in 

street  in  aforesaid  [or  such  other  description  as  may  be  suffi- 

cient to  identify  the  premises]  is  in  such  a  filthy  and  unwholesome  condition 
as  to  be  a  nuisance  to  [or  injurious  to  the  health  of]  A.  B.,  or  as  the  case  may 
be  [or  that  upon  certain  premises  situate  at  [inserting  such  a  description  as  may 
be  sufficient  to  identify  tJie  premises]  there  is  a  foul  and  offensive  drain,  ditch, 
gutter,  privy,  cesspool,  or  ashpit  or  a  drain,  etc.,  kept  or  constructed  so  as  to 
be  a  nuisance  to  us,  or  to  the  occupiers  of  the  premises  adjoining  the  premises 
aforesaid,  or  as  the  case  may  be,  or  that  upon  certain  premises  situate  at,  etc., 
swine,  or  an  accumulation  of  dung,  manure,  offal,  filth,  refuse,  or  matter,  or 
as  the  case  may  be,  are  or  is  kept  so  as  to  be  injurious  to  our  health,  or  to  the 
health  of  A.  B.,  or  of  the  occupiers  of  the  premises  adjoining  the  premises 
aforesaid,  or  of  persons  living  in  the  neighbourhood,  or  of  the  persons  living 
in  the  premises  aforesaid,  as  the  case  may  be,  or  that  upon  certain  premises, 
etc.,  swine,  etc.,  are  kept  so  as  to  be  a  nuisance  to  us,  etc.,  as  the  case  may 
be,']  And  we  hereby  require  that  you  will  cause  such  proceedings  to  be 
taken  as  are  directed  in  this  behalf  by  the  '^  Nuisances  Removal  and  Diseases 
Prevention  Act,  1848." 

Dated  this  day  of  one  thousand  eight 

hundred  and 

A.B. 

a  D. 

SOHBDULB  (B.) 

Summms  to  appear. 

To  the  Owner  ^or  occupier^  of  a  dwelling-house  [or  building,  or  of  certain 
premises],  situate  at  [insert  such  a  description  as  may  be  sufficient  to  identify 
the  premises.] 

2t 


« 
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Count;  of  ,n     Whereas  Complaint  hath  been    made   to   th 

Kr^u\:a''ponce  Di.:  I    undersigned,  one  of  Her  Majesty's  Josticea  of  th 
trict,  or  as  the  case  may  be]  i     Peace  acting  in  and  for  the  said  County  of 

to  ^t-  ^     [or  Borough,  etc.  of  ],  or  one  of  th 

Magistrates  of  the  Police  Courts  of  the  Metropolis  holden  at 
'or  as  the  case  may  6e],  by  the  Town  Council  of  the  Borough  of 
'or  as  the  case  may  ftc],  that  a  certain  dwelling-house  [or  building]  situate  a 
No,  in  the  parish  of  [or  as  the  case  may  be}  ii 

the  county  of  [or  such  other  description  as  may  he  suffinen 

to  identijy  the  premises^  is  in  such  a  filthy  and  unwholesome  condition,  as  t 
be  a  nuisance  to,  or  injurious  to  the  health  of  A,  B,y  or  as  the  case  may  be,  [a 
that  upon  certain  premises  situate  at,  inserting  such  a  desertion  as  may  h 
sufficient  to  identify  the  premises^  there  is  a  foul  and  offensive  drain,  [^ditch 
gutter,  privy,  cesspool,  or  ashpit,  or  a  drain,  etc.,  kept  or  constructed  so  as  t 
be  a  nuisance  to  A,  B,,  etc.,  as  the  case  may  5e],  or  that  swine  [or  an  accu 
mulation  of  dung,  manure,  offal,  filth,  refuse,  or  matter,  or  as  the  case  may  he"] 
are  [or  is]  kept  so  as  to  be  injurious  to  the  health  of  A.  B,,  [or  of  the  occu 
piers  of  the  premises  adjoining  the  premises  aforesaid,  or  of  persons  living  ii 
the  neighbourhood  of  the  premises  aforesaid,  or  of  persons  living  in  the  pre 
mises  aforesaid,  or  a  nuisance  to  A,  B.<,  etc.,  as  the  case  may  be."]  These  ar 
therefore  to  require  you  to  appear  before  two  of  Her  Majesty's  Justices  c 
the  Peace  [jor  one  of  the  Magistrates  of  the  Police  Courts  of  the  metropolL 
at  the  Court  holden  at  ]  on  the  day  of 

next,  at  the  hour  of  to  answer  the  matter  of  the  said  complain 

Given  under  my  hand  and  seal  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  handred  and 

J.  K.  (l.  8.) 

Schedule  (C.) 

Order  for  Removal  of  Nuisances^  etc. 

To  the  owner  [or  occupier]  of  the  dwelling-house  [or  building  or  premises 
situate  at  No.  in  street,  in  the  parish  of 

in  the  county  of  [or  such  other  description  as  may  be  sufficient  i 

identify  the  premises]^  and  to  the  town-council  of  the  borough  of 
[or  to  the  guardians  of  the  poor  of  the  Union,  or  of  the  parish  o 

,  in  the  county  of  ,  or^  in  Scotland^  the  procurator 

fiscal  of  the  county  of  ,  or  the  procurator-fiscal  or  dean  of  guild  o 

the  burgh  of  ,  or  the  procurator-fiscal  of  the  justices  of  th< 

peace  of  the  county  of  ,  or  the  inspector  of  the  poor  of  th( 

parish  of  ,  as  the  case  may  ^e],  and  to  their  servants  or  agents,  an< 

to  all  whom  it  may  concern. 

County  of  ^   Whereas  on  the        day  of  last,  com 

Mt™'^tl!.V<flice  Dis-'  C  plaint  ^as  made  before  the  undersigned  [or  befor 
trict,  or  as  the  case  may  be]  V   J.  /iT.,  Esq.,  one  of  Her  Majest/s  Justices  of  thi 

to  wit.  J   Peace  acting  in  and  for  the  county  of 

[or  before  the  undersigned,  or  J,  TT.,  Esq.,  one  of  the  magistrates  of  the  polic 
courts  of  the  metropolis,  or  as  the  case  may  be],  by  the  town-council  of  th 
borough  of  [or  by  the  guardians  of  the  poor  of  the 

Union,  or  of  the  parish  of  ,  in  the  county  of  ,  or,  in  Scot 
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land,  by  the  procurator- fiscal  of  the  county  of  ,  or  by  the  procu- 

rator-fiscal or  dean  of  guild  of  the  burgh  of  ,  w  by  the  procurator- 

fiscal  of  the  Justices  of  the  Peace  of  the  county  of  9  ^  by  the  in- 

spector of  the  poor  of  the  parish  of  ,  as  'the  case  may  he]^  that  a 

dwelling-house  \or  building]  situate  at  No.  in  street,  in 

[the  parish  or  place  before  mentioned]  aforesaid  [or  such  other  description  as 
may  be  sufficient  to  identify  the  premises]^  then  was  in  such  a  filthy  and  un- 
wholesome condition  as  to  be  a  nuisance  [or  injurious  to  the  health  of  ^.  B.<^ 
or  as  the  case  may  &e^,  or  that  upon  certain  premises  situate  at  [inserting  such 
a  desanption  as  may  be  sufficient  to  identify  the  premises']^  there  then  was  a  foul 
and  offensive  drain  [ditch,  gutter,  privy,  cesspool,  or  ashpit,  or  a  drain,  etc,^ 
kept  or  constructed  so  as  to  be  a  nuisance  Xo  A,  B,  etc.,,  as  the  case  may  ^j, 
or  that  upon  certain  premises,  situate,  etc,^  swine,  or  an  accumulation  of  dung, 
manure,  offal,  filth,  or  refuse,  or  as  the  case  may  be,  are  or  is  kept  so  as  to  be 
injurious  to  the  health  of  ^.  B.  or  of  the  occupiers  of  the  premises  adjoining 
the  premises  first  aforesaid,  or  of  persons  living  in  the  neighbourhood  of  the 
premises  first  aforesaid,  or  of  persons  living  in  the  premises  first  aforesaid, 
or  so  as  to  be  a  nuisance  to  A,  B,  etc, :   And  whereas  the  owner  [or  occu- 
pier] of  the  said  dwelling-house,  building,  or  premises  having  this  day  ap- 
peared before  us,  two  of  Her  Majesty's  Justices  of  the  Peace  acting  in  and 
for  the  county  [or  borough]  of  [or  before  me,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  or,  in  Scotland^  before  the  sheriff,  or  magis- 
trates, or  two  Justices  of  the  Peace,  as  the  ease  may  be],  to  answer  the  matter 
of  the  said  complaint  [or  in  case  the  party  charged  do  not  appear] :  And 
whereas  it  hath  this  day  been  proved  to  our  [or  my]  satisfaction,  that  a  true 
copy  of  a  summons  requiring  the  owner  [or  occupier]  of  the  said  dwelling- 
house  [or  building  or  premises]  to  appear  this  day  before  us  [or  me],  has 
been  duly  served  according  to  the  statute  in  such  case  made  and  provided, 
and  it  having  been  proved  [or  also  proved,  as  the  ease  may  require],  that  the 
said  dwelling-house  [or  building]  is  in  such  a  filthy  and  unwholesome  con- 
dition as  aforesaid  [or  that  upon  the  premises  aforesaid,  or  first  aforesaid] 
there  is  a  foul  and  offensive  drain,  privy,  cesspool,  or  ashpit,  or  a  drain,  etc, 
kept  or  constructed  so  as  to  be  a  nuisance  to  ^.  ^.  etc,  as  the  case  may  be],  or 
that  upon  the  premises  aforesaid  [or  first  aforesaid]  an  accumulation  of  dung, 
manure,  offal,  filth,  or  refuse,  or  as  the  case  may  be],  is  kept,  or  a  pigsty  exists, 
so  as  to  be  injurious  to  health  as  aforesaid  [or  so  as  to  be  a  nuisance  to  A,B. 
etc,  as  tJie  case  may  be]  :  We  [or  I]  do  hereby,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  order  the  said  owner  [or  occupier]  of  the  said 
dwelling-house  [or  building,  or  premises,  or  first-mentioned  premises],  within 
hours  from  the  service  of  this  order  [or  a  true  copy  thereof],  accord- 
ing to  the  statute  in  such  case  made  and  provided,  to  cleanse  [whitewash  or 
purify]  the  said  dwelling-house  [or  to  clean,  cover,  or  fill  up,  or  as  the  case 
may  require],  the  said  drain  [ditch,  gutter,  privy,  cesspool,  or  ashpit,  or  other- 
wise as  tlie  case  may  require],  or  remove  the  said  pigsty  or  accumulation  of 
dung,  offal,  filth,  refuse,  or  matter,  as  the  case  may  be,  so  that  the  same  shall 
not  be  injurious  to  health  [or  a  nuisance,  as  aforesaid]  ;  and  if  this  order  be 
not  complied  with,  then  we  [or  I]  authorise  and  require  you,  the  said  town- 
council  [or  guardians  of  the  poor,  or,  in  Scotland,  the  procurator-fiscal  of  the 
county  of  ,  or  the  procurator-fiscal  or  dean  of  guild  of  the  burgh  of 

,  or  the  procurator-fiscal  of  the  Justices  of  the  Peace  of  the  county 
of  ,  or  the  inspector  of  the  poor  of  the  parish  of  ,  as  the  case 

may  ie],  to  enter  upon  the  said  dwelling-house  [or  building,  or  premises,  or 
first-mentioned  premises],  and  to  do  all  such  works,  matters,  and  things  as 
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may  be  necessary  for  carrying  this  order  into  effect,  according  Co  the  statute 
in  such  case  made  and  provided. 

And  for  your  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  our  hands  and  seals  [or  my  hand  and  seal,  or,  in  Sctftktrd, 
our  hands,  or  my  hand]  this  day  of  One  thousand 

eight  hundred  and 

S^nature,,  ^^^^ 

♦  [In  Scotland  without  Seal.'] 

Schedule  (D.) 

Order  to  permit  Execution  of  Works  hy  Owners. 
Connty  of  \   WiiEREAS  complaint  hath    been  made  to  me, 

Ir.^t'ro'^iC  Fol^e  District.  C  ^-  i^-,  Esquire,  one  of  Her  Majeaty's  Ju«ic« 
or  at  the  case  may  be]  i    of  the  Peace  in  and  for  the  county  [[or  borough, 

^  ^>'-  J   etc]  of  or  [one  of  the  magistrates  of 

the  police  courts  of  the  metropolis,  or  as  the  case  may  be,  or^  in  Scotland,  to 
me  Cr.y  H,,  sheriff,  or  one  of  Her  Majesty's  Justices  of  the  Peace,  eu  the  case 
may  be,  of  the  county  of  ],  by  A,  B.,  owner,  within  the  meaning  of 

the  "  Nuisances  liemoval  and  Diseases  Prevention  Act,  1848,"  of  certain  pre- 
mises, to  wit,  a  dwelling-house  [or  building,  or  as  the  case  may  be^y  situate 
[insei't  such  a  description  of  the  premises  as  may  be  sufficient  to  identify  ^^m],  in 
the  parish  of  in  the  said  county  [or  borough,  etc.]  that  C.  2>.,  the  oc- 

cupier of  the  said  premises,  doth  prevent  the  said  A.  B,  from  obeying  and 
carrying  into  eifect  the  provisions  of  the  said  Act,  in  this,  to  wit,  that  he  the 
said  C.  D,  doth  prevent  the  said  A ,  B.  from  [here  describe  the  works  peneralfg 
according  to  the  circumstances  ;  for  instance,  thus :  cleansing  or  whitewashing  or 
purifying  the  said  dwelling-house  [or  building],  or  cleansing  a  foul  and  offen- 
sive drain  [ditch,  gutter,  privy,  cesspool,  or  ashpit]  which  exists  upon  the  said 
premises,  or  as  the  case  may  require] :  And  whereas  the  said  C.  Z>.  having  been 
summoned  to  answer  the  said  complaint,  and  not  having  shown  sufficient 
cause  against  the  same,  and  it  appearing  to  me  that  the  said  works  are  ne- 
cessary for  the  purpose  of  enabling  the  said  A,  B.  to  obey  and  carry  into 
effect  the  provisions  of  the  said  Act,  I  do  hereby  order  that  the  said  C.  D.  do 
permit  the  said  A.  B,\xi  execute  the  same  in  the  manner  required  by  the 
said  Act. 

Given  under  my  hand  and  seal,  \jyr,  in  ScoUand,  under  mj  hand]]  this 

day  of  in  the  year  of  our  Lord,  one  thousand 

eight  hundred  and 

E.  F,  (I..8-)* 

*[/n  Scotland  withotU  Seal.] 

12  and  13  VICT.  Cap.  111. 

An  Act  to  amend  the  Nuisances  Removal  and  Diseases  Prevention  Act,  1848. 

— [^Ist  August  1849.] 

Whereas  it  is  expedient  that  the  nuisances  removal  and  diseases  preven- 
tion Act,  1848,  11  and  12  Vict.  c.  123,  should  be  amended,  and  that  the 
powers  of  the  General  Board  of  Health,  in  relation  to  certain  of. the  purposes 
of  Uiat  Act  should  be  extended :  Be  it  therefore  enacted,  etc.,  That  this  Act 
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shall  be  deemed  to  be  part  of  the  nuisances  removal  and  diseases  prevention 
Act,  1848,  and  shall  be  construed  accordingly. 

11.  Power  to  Summon  Witnesses. — ^That  it  shall  be  lawful  for  the  general 
board  of  health,  or  any  two  of  the  members  thereof,  from  time  to  time  as  such 
board  shall  see  occasion,  to  require  by  summons  under  the  seal  of  the  said 
board,  or  if  by  two  only  of  the  members  of  such  board,  then  under  the  hands 
of  such  two  members  and  the  seal  of  the  said  board  (according  to  the  form 
in  the  schedule  annexed  to  this  Act,  or  as  near  thereto  as  the  case  will  per- 
mit), any  person  to  appear  before  such  board  to  testify  on  oath  the  truth 
touching  any  matters  respecting  which  the  said  board  are  now  or  may  here- 
after be  authorized  to  inquire  (which  oath  any  member  of  the  said  board  is 
hereby  empowered  to  admijiister ;)  and  every  person  who,  afler  tender  of 
reasonable  expenses  in  that  behalf,  shall  not  appear  pursuant  to  such  sum- 
mons, or  shall  not  assign  some  reasonable  excuse  for  not  so  appearing,  or  re« 
fusing  to  be  sworn  or  examined,  shall,  upon  being  convicted  thereof  before  one 
of  Her  Majesty's  Justices  of  the  Peace,  or  the  Sheriff  for  the  county  or  place 
at  and  within  which  such  person  shall  have  been  by  such  summons  required 
to  appear  and  give  evidence,  shall  be  situate,  for  every  such  neglect  or  re* 
fusal  forfeit  a  sum  not  exceeding  twenty  pounds. 

UI.  Secretary  of  Board  of  Health  may  Prosecute, — That  the  secretary  oF 
the  general  board  of  health  may,  on  the  order  of  the  said  board,  sealed  with 
the  seal  of  such  board,  and  signed  by  any  two  members  thereof,  prosecute 
any  person  for  wilful  violation  or  neglect  of  any  direction  or  regulation  issued 
by  such  board  under  the  nuisances  removal  and  diseases  prevention  Act, 
1848 ;  and  all  penalties  sued  for  and  recovered  by  such  secretary,  shall,  not- 
withstanding anything  contained  in  the  last- mentioned  Act,  be  paid  to  him, 
and  be  applied  in  defraying  the  costs  and  expenses  incurred  by  him  in  such 
prosecutions,  and  the  balance  (if  any)  shall  be  applied  in  such  manner  as 
the  lords  commissioners  of  Her  Majesty's  treasury  shall  direct ;  and  if  the 
penalties  so  recovered  shall  be  insufficient  to  defray  such  costs  and  expenses, 
the  deficiency  shall  be  defrayed  out  of  any  monies  which  may  be  frx)m  time 
to  time,  provided  by  parliament  for  that  purpose. 

rV,  Guardians  of  the  Poor,  etc,  may  direct  Prosecutions, — ^That  the  guardians, 
directors,  wardens,  governors,  or  overseers  of  the  poor,  or  parochial  boards 
or  other  like  officers  having  the  management  of  the  poor,  or  acting  under  the 
authority  of  any  local  Act  of  Parliament  for  the  paving,  clesmsing,  drainage, 
or  lighting  any  town  or  parish,  may  from  time  to  time  direct  any  prosecu* 
tions  or  legal  proceedings  for  or  in  respect  of  the  wilful  violation  or  neglect 
of  any  direction  or  regulation  issued  by  the  general  board  of  health,  or  in 
Ireland  commissioners  of  health,  under  the  nuisances  removal  and  diseases 
prevention  Act,  1848,  and  may  defray  the  expenses  of  such  prosecutions  or 
proceedings  out  of  the  funds  in  their  hands  applicable  to  the  relief  of  the 
poor. 

V.  Ex'Officio  Guardians  may  act  as  Justices, — ^That  Justices  of  the  Peace 
being  ex-ojicio  guardians  of  the  poor,  may  in  all  cases,  notwithstanding  their 
holding  the  office  of  guardian,  exercise  in  petty-session  the  jurisdiction  vested 
in  them  as  Justices  of  the  Peace  under  the  nuisances  removal  and  diseases 
prevention  Act,  1848. 

VI.  Guardians  of  the  Poor  may  take  certain  Proceedings. — That  guardians, 
directors,  wardens,  governors,  overseers,  or  parochial  board,  or  other  like 
officers  having  the  management  of  the  poor,  or  acting  under  such  authority 
as  aforesaid,  upon  the  receipt  of  a  certificate  of  any  medical  or  relieving  offi- 
cer of  the  union  or  parish  for  which  any  such  guardians,  directors,  gover- 
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nore,  overseers  of  the  poor,  or  parochial  board,  or  other  offioerSy  act,  stating 
the  existence  of  any  of  the  cause  or  caases  of  complaint  specified  in  the  see- 
tions  numbered  I.  and  II.  in  the  copies  of  the  nuisances  removal  and  diseaaes 
prevention  Act,  1 848,  printed  by  Her  Majesty's  printers,  or  in  Ireland n^oa  the 
receipt  of  a  like  certificate  of  any  such  medical  or  relieving  officer,  (K'ofaoy 
two  constables  of  the  constabulary  force  of  the  district  or  place,  or  of  aojtwo 
constables  of  the  Dublin  police  within  the  Dublin  police  district,  shall  take  aD 
such  proceedings  as  by  the  said  sections  respectively  are  required  to  be  taken 
upon  the  receipt  of  a  notice  in  writing  signed  by  two  inhabitant  householden^ 
and  in  the  same  manner  (as  nearly  as  may  be)  as  if  such  notice  had  beeo 
given. 

VII.  Guardians  of  the  Poor^  etc,  mdy  defray  certain  Expenses. — ^And  whemi 
it  is  enacted  by  the  Nuisances  Hemoval  and  Diseases  Prevention  Act,  1848, 
that  all  costs  and  expenses  reasonably  incurred  in  carrying  into  effect  certain 
provisions  tlicrein  contained,  and  not  recovered  from  any  owner  or  occupier 
of  the  premises  in  respect  of  which  such  expenses  shall  have  been  incuired, 
shall  upon  an  order  in  writing,  specifying  the  sum  to  be  paid,  under  the 
hands  and  seals  of  two  Justices,  or  in  Scotland  under  the  hands  of  the  sheriff 
or  magistrate,  or  two  Justices,  be  retained,  paid,  or  defrayed  by  the  trea- 
surer of  the  guardians  of  the  poor,  or  parochial  board,  or  by  the  overseers 
of  tlie  poor  or  other  pro])er  officers,  out  of  the  funds  in  their  bands  applicable 
to  the  relief  of  the  poor ;  and  it  is  expedient  that  such  costs  and  expenses 
should  be  retained,  paid,  and  defrayed  in  certain  cases  without  an  order 
of  Justices,  Sheriff,  or  Magistrates :  Be  it  therefore  enacted,  that  whenever 
any  such  costs  and  expenses  shall  have  been  or  shall  be  reasonably  incurred 
by  any  guardians,  directors,  wardens,  governors,  overseers  of  the  poor,  or 
parochial  board,  or  other  like  ofEcers  having  the  management  of  the  poor, 
and  the  same  shall  not  have  been  recovered  from  the  owner  or  occupier  of 
the  premises  in  respect  of  which  such  costs  and  expenses  shall  have  beeo 
incurred,   such  costs  and  expenses  may,  where  an  order  shall  have  been 
made  by  the  Justices  for  the  removal  or  abatement  of  the  nuisance,  or  in 
any  case  whore  the  amount  shall  not  exceed  twenty  shillings,  be  retained, 
paid,  and  defrayed  by  the  treasurer  of  such  guardians,  or  by  such  directors, 
wardens,  governors,  overseers,  or  parochial  board,  or  other  like  officers  (as 
the  case  may  be),  out  of  the  funds  in  their  hands  applicable  to  the  relief  of 
the  poor,  without  the  order  of  any  Justice  or  Justices  of  the  Peace,  anything 
in  the  said  Act  to  the  contrary  notwithstanding,  and  be  charged  as  in  the 
said  Act  directed. 

VIII.  Guardians  mat;  charge  Exj-^enses. — ^That  where  the  guardians  of  a 
union,  or  parochial  board,  shall  in  the  execution  of  any  order  or  regulation 
of  the  Board  of  Health,  issued  under  the  authority  of  the  said  hereinbefore 
mentioned  Act,  expend  any  money  in  the  removal  or  abatement  of  a  nuisance 
from  any  private  premises  or  land,  or  from  any  public  place,  they  may,  if 
they  think  fit,  charge  the  same,  where  the  expenses  do  not  exceed  twenty 
shillings,  to  the  parish  or  place  or  electoral  division  in  the  union  or  combi- 
nation wherein  the  premises  shall  be  situated,  in  respect  whereof  such  ex- 
penses shall  have  been  incurred,  and  where  they  exceed  twenty  shillings, 
and  the  guardians,  or  the  majority  of  the  guardians,  if  more  than  two  guar- 
dians of  such  parish,  electoral  division,  or  place,  object  in  writing  to  the 
said  expenses  being  so  charged,  then  only  upon  an  order  in  writing  under 
tlie  hands  and  seals  of  two  Justices,  or  in  Scotland  under  the  hands  of  the 
Slierifi*  or  Magistrates,  or  two  Justices,  who  are  hereby  required  to  make 
such  order,  upon  npplication  on  behalf  of  such  guardianSf 


i 

i 
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IX.  General  Board  of  Health  may  cause  inquiry  to  be  made  into  state  of 
burial  grounds  in  England  and  Ireland. 

X.  Where  churchyard  is  dangerous  to  health,  church-wardens  may  agree 
for  the  burial  of  parishioners  in  the  ground  of  any  Cemetery  company,  or  in 
the  burial-ground  of  any  other  parish  in  Ireland. 

XI.  General  Board  of  Health  may  direct  inquiries,  where  it  may  be  ex- 
pedient, to  prohibit  interment 

XII.  Upon  report,  Board  of  Health  may  frame  a  scheme  for  providing 
new  burial-grounds. 

(The  9th,  10th,  11th,  and  12th  sections  do  not  apply  to  Scotland.) 

Xin.  Short  Title  of  this  Act. — ^I'hat  in  citing  this  Act  in  any  Act  of 
Parliament,  deed,  instrument,  or  other  proceeding,  it  shall  be  sufficient 
to  use  the  words,  '^  The  Nuisances  Removal  and  Diseases  Prevention 
Amendment  Act,  1849." 


SCHEDULE  to  which  this  Act  refers. 

FoBM  OF  Summons. 

We,  the  General  Board  of  Health  [or  we,  whose  names  are  hereunto  set, 
being  two  of  the  members  of  the  Board  of  Health],  do  hereby  summon  and 
require  you  personally  to  appear  before  the  General  Board  of  Health,  at 

,  in  Uie  parish  of  ,  in  the  county  of  , 

on  next,  the  day  of  ,  at  the  hour  of  in 

the  noon  of  the  same  day,  and  then  and  there  to  be  examined,  and  to 

testify  the  truth  touching  certain  matters,  with  respect  to  which  the  Board 
is  authorized  to  inquire. 

Sealed  with  the  seal  of  the  General  Board  of  Health  [or  given  under 
our  hands  and  seals,  and  the  seal  of  the  General  Board  of  Health^, 
this  day  of  ,  in  the  year  of  our  Lord  One  Thousand 

eight  hundred  and 


The  difficulty  of  getting  householders  to  complain  of  nuisances,  especially  in  those 
localities  where  the  inhabitants  feel  no  discomfort  at  the  want  of  deanhness,  and 
where,  therefore,  the  remedy  is  most  needed,  has  led  Boards  of  Health  to  get 
other  means  of  bringing  complaints  for  the  removal  of  nuisances,  by  obtaining  cer- 
tificates from  the  medical  officers  of  Parochial  Boards,  under  the  Amendment  Act 
of  1849. 

The  owners  or  occupiers  of  premises  can  be  pursued  under  the  Small  Debt  Act 
for  the  expenses  inciured  in  the  removal. 

The  annexed  forms  show  the  routine  of  procedure  which  has  been  found  to  work 
well  in  the  Lower  Ward  of  Lanarkshire : — 

(1.)   Form  Medical  Certificate. 

Certificate  by  ,  M.D.,  Medical  Officer  of  the  Parochial  Board 

of  the  Parish  of  ,  to  ^1  Z>.  Inspector  of  the  Poor  of  said 

Parish. 

Ij  ,  M.p.,  medical  officer  of  the  Parochial  Board  of  the  parish 

of  ,  in  virtue  and  in  terms  of  the  "  Nuisances  Removal  and 

Diseases  Prevention  Amendment  Act,  1849,"  do  hereby  declare,  certify, 
and  intimate  to  you,  J.  />.,  inspector' of  the  poor  of  the  parish  of  , 
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that  upon  this  day  of  ,  having  visited  and  inspected 

the  various  premises  after  specified  and  enumerated,  all  situated  in  the  said 
parish  of  ,  and  county  of  ,  I  found  the  following 

causes  of  complaint,  specified  in  the  second  section  of  the  Nuisances  Removal 
and  Diseases  Prevention  Act,  1848,  to  exist,  to  wit: — 

1st,  On  the  premises  situated  at  No.  street^  Perth,  J,  G^ 

owner,  and  E,  jP.,  occupier,  there  is  a  foul  and  offensive  ashpit,  too  full  of 
manure  and  liquid  filth,  and  which  is  insufficiently  drained,  \or  too  near 
dwell! Dg  houses,]  and  which  is  so  constructed  and  kept  in  such  a  filthy  and 
unwholesome  condition,  as  to  he  a  nuisance  to,  and  injurious  to  the  health 
of,  the  persons  living  adjacent  thereto,  and  others. 

2d,  On  premises  situated  at  ,  etc,  etc. 

3d,  On  premises  situated  at  ,  etc^  etc 

And  I  certify  that  I  consider  the  nuisances  before  enumerated,  written 
upon  this  and  the  preceding  pages,  subscribed  by  me,  to  be  each  and 

all  of  them  injurious  to  the  health  of  persons  residing  in  the  localities  where 
they  are  situated,  and  others,  and  that  instant  measures  should  be  adopted 
for  their  removal. 

On  soul  and  conscience, 

,  M.D., 

Medical  Officer  of  the  Parochial  Board  of^ 
Parish  of 

{Place  and  date.) 

Note.— On«  certificate  can  he  made  the  foundation  of  any  fmmber  of  eamplaMii 
under  the  Statute^  by  embodying  in  it,  such  causes  of  complaitU  at  may  U 
found  to  exist  on  the  severtU  premises  mentioned  in  it. 


(2.)  Notice  by  A.  B.,  Inspector  of  the  Poor  of  the  Parish  of 

Whereas,  the  said  Inspector  has  received  a  certificate  of 

one  of  the  medical  officers  of  the  Parochial  Board  of  the 
said  parish  of  ,  in  virtue  and  in  terms  of  ^'  The  Nuisances 

Removal  and  Diseases  Prevention  Amendment  Ac^  1849,"  That 


in  such  a  filthy  and  unwholesome  condition  as  to  be  a  nuisance  to,  and  in- 
jurious to  the  health  of  the  persons  living  adjacent  thereto,  and  others.  And 
the  said  inspector  hereby  intimates  and  gives  notice,  as  authorized  by  ^*Tbe 
Nuisances  Removal  and  Diseases  Prevention  Act,  1848,"  to  you 

of  the  premises  whereon  said  nuisance  exists,  that  afler  the  expiry  of  twenty- 
four  hours  from  the  service  of  this  notice,  the  said  inspector  will  by  himself 
or  others  acting  under  his  authority,  with  or  without  medical  or  other  assist- 
ants, enter  the  said  premises,  and  examine  the  same  with  respect  to  the 
matters  alleged  in  said  certificate,  and  do  all  such  works,  matters  and  things 

as  may  be  necessary  for  that  purpose. 

, 

Inspector  of  the  Poor  of  the  Parish  of 

This  notice  served  on  the  day  of  eighteen  hundred  and 

aCiy  years,  between  the  hours  of  and 

,  CkmHabk. 
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(3.)   Complaint. 

{Place  and  date.) 
Unto  the  Hod  Durable  Her  Majesty's  Justices  of  the  Peace  for  the  County 
of  9  the  complaint  of  A.  B.^  Inspector  of  the  Poor  of  the 

Parish  of 

Humbly  sheweth,  that  upon  the  day  of  eighteen 

hundred  and  fifty  years,  the  complainer  received  a  certificate  of 

,  one  of  the  medical  officers  of  the  Parochial  Board 
of  the  said  parish  of  ,  in  virtue  and  in  terms  of  "  The  Nuisances 

Bemoval  and  Diseases  Prevention  Amendment  Act,  1849."    That,  on  the 
day  of  ,  he  visited  and  inspected  the  premises  situated 

at  ,  in  the  parish  of  ,  and  county  of  , 

of  which  premises  A,  B.  is  owner,  and  C,  D.  occupier,  and  that  upon  said 
premisses  there  is  a  foul  and  offensive  open  drain  [_or  cesspool,  or  dungstead, 
or  privy,  etc.^  so  constructed  and  kept  in  such  a  filthy  and  unwholesome 
condition,  as  to  be  a  nuisance  to,  and  injurious  to  the  health  of  persons  living 
adjacent  thereto  and  others. 

That  on  the  day  of  eighteen  hundred  and  fifty 

years,  notice  by  the  said  complainer  of  the  following  tenor  and 

effect,  was  served  in  virtue  and  in  terms  of  '^  The  Nuisances  Bemoval  and 

Diseases  Prevention  Act,  1848,"  11  and  12  Vict.  c.  123;  amended  by  12 

and  13  Vict.  c.  111.     Notice  by  A.  B.y  iuspector  of  the  poor  of  the  parish  of 

.     {Notice  and  Certificate  here  repeated.) 

That  upon  the  day  of  eighteen  hundred  and  fifty 

years,  between  the  hours  of  noon,  and 

noon  of  said  day,  after  the  expiry  of  twenty-four  hours  from  service  of  said 
notice,  the  premises  specified  in  said  certificate  and  notice,  situated 

and  in  the  parish  of  ,  and  county  of  ,  were 

examined  by  E.  F,^  assistant  sanitary  inspector  of  the  foresaid  parish, 
with  respect  to  the  matters  alleged  in  said  certificate  and  notice,  and  that 
upon  such  examination  it  appeared  that  {recite  the  charge  in  terms  of  Medical 
Cet'tificate,  and  addy  and  farther  the  said  nuisance  still  exists.) 

May  it  therefore  please  your  Honours  to  order  the  said  , 

of  the  premises  whereon  said  nuisance  situated,  to  appear 

before  two  of  your  number  to  answer  to  this  complaint,  at  a  fixed  time  and 
place  appointed  by  such  order,  and  upon  proof  of  the  foregoing  complaint, 
and  (in  case  the  said  does  not  appear)  that  the  said  order 

has  been  duly  served,  to  make  an  order  in  writing  under  your  Honours'  hands, 
for  the  abatement  or  removal  of  the  aforesaid  cause  of  complaint,  in  such 
manner  and  within  such  time,  not  being  more  than  two  clear  days  (exclusive 
of  Sunday)  after  service  of  such  last  mentioned  order  as  your  Honours  may 
think  proper,  find  the  said  liable  to  the  complainer  in  all 

costs  and  expenses  incurred  in  procuring  said  order,  and  carrying  the  same 
into  effect,  and  do  farther  or  otherwise  in  the  premises  as  to  your  Honours 
shall  seem  proper,  and  according  to  the  foresaid  Act  of  Parliainent. 

According  to  Justice. 

{Place  and  date.) 
The  said  ,  defender,  is  ordered  to  appear  on  the 

day  of  ,  by  separate  order  issued  by  me  this  day. 


in  terms  of  the  statute. 


J.  D.,  J.  P. 


7U    NUISANCE  REMOVAL  AMENDMENT  ACT  (1M9). 

(4.)  Order  to  Appear. 

To  9  owner  of  ,  sitaate  at 

in  the  Parish  of  and  County  of 

Coantyof  0  Whereas,   Complaint   hath  been   made,    imder  ^Tbe 

to  wit  I  Nuisances  Removal  and   Diseases    Prevention  Act 

1848,"  to  the  undersigned,  one  of  Her  Miyest/s  Justices  of  the  Peace  for 
the  said  county  of  ,  by 

that 

in  such  a  filthy  and  unwholesome  condition,  as  to  be  a  nuisance  to,  and  in- 
jurious to  the  health  of  the  persons  living  adjacent  thereto,  and  othen. 
These  are  therefore  to  require  you  to  appear  before  anjr  two  of  Her 
Majesty's  Justices  of  the  Peace  for  the  said  county  of  ,  within 

,  upon  the  day  of  ,  at 

o'clock,  noon,  to  answer  to  the  said  complaint,  all  in  terms 

of  the  said  Act. 

Given  under  my  hand,  at  ,  this  day  of 

,  in  the  year  one  thousand  eight  hundred  and  ^dy 

This  order  served  in  terms  of  ''The  Nuisances  Removal  and  Diseases 
Prevention  Act,  1848,"  upon  the  day  of  eighteen 

hundred  and  fifty  years,  by  me, 

y  Constable, 

(5.)  Final  Order. 

To  the  owner  of  situate  at 

in  the  Parish  of  and  County  of  ,  and  tc 

and  to  their  servants,  or  agents,  and  to  all  whom  il 
may  concern. 

County  of  >  WHEREAS,  on  the  [date  of  issuing  order  to  appear]^  day  ol 

^  ^^  \  last,  complaint  was  made  before 

Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace,  acting  iz 
and  for  the  county  of  by  thai 

upon  premises  situated  at  there  then  was  a  foul 

and  offensive  dungstead  full  of  liquid  manure  and  decaying  vegetable  and 
animal  matter,  and  that  the  dungstead  was  so  constructed  and  kept  in  sucl 
a  filthy  and  unwholesome  condition,  as  to  be  a  nuisance  to,  and  injurious  tc 
the  health  of  persons  living  adjacent  tliereto,  and  others :  And  whereas  A.  B^ 
owner  of  the  premises  aforesaid,  having  this  day  appeared  before  os,  twc 
Justices  of  the  Peace,  for  the  county  of  to  answer  the  matter  of  said 

complaint,  and  it  having  been  proved  that  upon  said  premises  there  is  s 

foul  and  offensive  dungstead  full  of,  etc.,  and  which  is  constructed  and  kepi 
in  such  a  filthy  and  unwholesome  condition,  as  to  be  a  nuisance  and  injuri- 
ous to  health  as  aforesaid  :  We  do  hereby,  in  pursuance  of  the  statute  io 
such  case  made  and  provided,  order  the  said  owner  of  the  said  premisec 
within  hours  (exclusive  of  Sunday)  from  the  service  of  thii 

order  (or  a  true  copy  thereof)  according  to  the  statute  in  such  case  mad< 
and  provided,  to  remove  the  said  dungstead  (or  liquid  filth  and  manure)  sc 
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that  the  same  shall  not  be  injurious  to  health,  or  a  nuisance  as  aforesaid  : 

I    And  if  this  order  be  not  complied  with,  then  we  authorize  and  require  you, 

the  said  •/.  Z>.,  inspector  of  the  poor,  etc.,  to  enter  upon  said  premises,  and 

to  do  all  such  works,  matters,  and  things,  as  may  be  necessary  for  carrying 

^'  this  order  into  effect,  according  to  the  Statute  in  such  case  made  and  pro- 

•i  Tided. 

And  for  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  our  hands,  at  this  day  of 

one  thousand  eight  hundred  and  fifty 

J.  P. 
I  J.  P. 

This  order  served  in  virtue  and  in  terms  of  ^^  The  Nuisances  Removal 
and  Diseases  Prevention  Act,  1848,"  upon  the  day  of 

one  thousand  eight  hundred  and  fifty  between  the  hours  of 

noon,  and  noon,  by  me, 

,  Constable, 

There  is  an  Act  3  and  4  Vict.  c.  29  (1840,)  amended  by  4  and  6  Vict.  c.  32 
(1841,)  to  extend  the  practice  of  vaccination,  but  which  does  not  apply  to  Scot- 
land. 

It  has  been  held  in  England  that  a  person  may  be  indicted  for  carrying  a  child 
infected  with  the  small-pox  along  a  public  highway,  and  near  to  houses ;  R.  v.  Van- 
tindillo,  4  M.  and  Sel.  73.  An  apothecary  was  sentenced  to  six  months'  imprison- 
ment for  innoculatin^  children  with  the  small-pox,  and  whilst  sick  with  it,  causing 
them  to  be  carried  alongst  a  public  street ;  R.  v,  Burnet,  4  M.  and  Sel.  272. 

See  Cruelty  to  Animals — Disorderly  Houses — Dogs. 

NULLA  SASINA  NULLA  TERRA  imports  that  infeftment  of  land  is  the 
proper  test  of  property  therein,  but  which  admits  of  exceptions ;  Ersk.  B.  2,  T.  1, 
S.  11. 

NUNCUPATIVE  TESTAMENT  OE  LEGACY  is  good  to  the  extent  of 
L.8,  6s.  8d.  (L.lOO  Scots) ;  and  though  it  be  of  greater  amount,  it  may  be  sus- 
tained to  that  extent  if  proved  by  witnesses ;  Ersk.  B.  3,  T.  9,  S.  7.  Soldiers, 
being  in  actual  military  service,  and  mariners  or  seamen,  being  at  sea,  are  allowed 
to  dispose  of  their  personal  estate  as  they  might  have  done  before  the  passing  of 
the  Wills  Act,  1  Vict.  c.  26,  s.  11  (an  English  Act,)    See  Mutiny  Act, 

NUNQUAM  PR^SCRIBITUR  IN  FALSO.  A  forged  deed  does  not  con- 
stitute  a  valid  title  even  by  the  lapse  of  forty  years  ;  Ersk.  B.  4,  T.  4,  S.  85. 


0 


OATHS  are  either  promissory,  as  de  fiddi  for  the  proper  performance  of  official 
duty — or  given  in  witness  bearing — or  on  reference  by  one  party  to  the  oath  of  an- 
other party  in  an  action  at  law — or  such  oaths  as  are  required  by  special  statutes.  The 
phrase  *^  corporal  oath^^  has  its  origin  in  the  English  practice  of  the  person  swear- 
mg  laying  his  hand  on  the  Bible.  **  The  law  takes  no  notice  of  any  perjury  but 
such  as  is  committed  in  some  court  of  justice  having  power  to  administer  an  oath, 
or  before  some  magistrate  or  proper  officer  invested  with  a  similar  authority  in  some 
proceedings  relative  to  a  civil  suit  or  a  criminal  prosecution,  for  it  esteems  all  other 
oaths  unnecessary  at  least,  and  therefore  will  not  punish  the  breach  of  them ;"  Black- 
stone.  '*  No  account  ought  to  be  made  of  a  voluntary  affidavit  to  facts  before  a 
magistrate;"  1  Hume,  370.  The  Act  6  and  6  Will.  IV.  c.  72  (ante  p.  16)  pro- 
hibits Justices  administering  oaths,  except  in  the  cases  therein  specially  mentioned. 

OATH  OF  ALLEGIANCE  is  required  by  the  Acts  1661, 1693,  c.  6 ;  6  Anne,  c. 
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14;  8  Anne,  c  15;  1  Geo.  I.  c.  13;  6  Geo.  HL  c  53,  and  is  in  tbe  foUoiring 
terms: — 

I,  A,  B.^  do  sincerely  promise  and  swear  that  I  will  be  fiuthful  and  bear 
true  allegiance  to  Her  Majestj  Qaeen  Victoria.     So  help  me  God. 

The  oath  op  ABJURATION  is  required  bj  the  Acts  1693,  c  6  ;  1  WilL  and 
Mary  c  8  (repealed  bj  7  and  8  Vict,  c  102)  ;  6  Anne,  c.  14  ;  8  Anne  c  15 ;  13  WilL 
III.  c.  6  (1701)  ;  1  Geo.  1.  c.  13  (1714);  20  Geo.  II.  c  43;  6  Geo.  HL  c  53 
(1760.)  The  form  is  given,  ante  p.  2  {Aljwraiion),  and  the  Tarions  persons  who 
are  onder  obligation  to  take  this  and  the  other  oaths  of  GoTemment  are  there  men- 
tioned. 

The  oath  op  SUPREMACTf,  according  to  the  Act  1  Geo.  I.  c  13,  b  in  the 
following  words : — 

'^  I,  A.  B.,  do  swear  that  I  do  from  my  heart  abhor,  detest,  and  abjure,  as 
impious  and  heretical,  that  damnable  doctrine  and  position  that  princes  ex- 
communicated or  deprived  by  the  Pope,  or  any  authority  of  the  see  of  Borne, 
may  be  deposed  or  murdered  by  their  subjects,  or  any  other  whatsoever. 
And  I  do  declare  that  no  foreign  prince,  person,  prelate,  state  or  potentate, 
hath,  or  ought  to  have,  any  jurisdiction,  power,  superiority,  pre-eminence,  or 
authority,  ecclesiastical  or  spiritual,  within  this  realm.     So  help  me  God." 

This  oath  was  bj  Act  1  Geo.  I.  c.  13,  required  of  all  officers,  dvil  and  militaiy, 
but  has  not  in  practice  been  so  extended,  but  is  taken  by  Justices  of  the  Peace ; 
Ersk.  B.  1,  T.  2,  8.  33. 

The  oath  or  DECILARATION  of  ASSURANCE  was  introduced  by  1 
Geo.  I.  c.  13,  and  altered  by  6  Geo.  U.  c.  53,  and  will  be  found,  ante  Assuramee, 

Roman  Catholics  are  exempted  from  taking  the  oaths  of  Allegiance,  Suprema^, 
and  Abjuration ;  and  for  these  a  Declaration  is  substituted  bj  10  Geo.  lY.  c.  7 
(182D),  and  which  declaration  is  given,  ante  page  8.  Quakers  and  Moravians  are 
allowed  to  withdraw  the  words  **  upon  the  true  £uth  of  a  Christian.  So  help  me 
God,"  on  their  inserting  in  the  preamble  that  thej  are  of  the  body  so  privil^ed ; 
8  Geo.  I.  c.  6  ;  3  and  4  Will.  IV.  c.  49  (1833),  which  Utter  contams  form  of  de- 
claration for  such  persons. 

The  clerk's  fee  for  receiving  the  oath  is  fixed  at  two  shillings  by  the  Act  1  Geo.  L 
c.  13,  8.  9. 

The  declarations  against  Transubstantiation,  the  Invocations  of  Saints,  and  the 
sacrifice  of  the  Mass,  as  well  as  the  Formula  required  in  Scotland,  under  the  Act  8 
and  9  Will.  III.  c.  3,  are  abolished  as  qualifications  for  sitting  and  voting  in  par- 
liament, or  for  the  exercise  or  enjoyment  of  any  office,  franchise  or  civil  right,  with 
the  exception  of  those  offices  which  are  spedally  enumerated  in  the  Act,  and  from 
which  Roman  Catholics  are  excluded  ;  10  Geo.  IV.  c.  7  (1829),  **  Catholic  Re- 
lief Act,"  sects.  1,  8,  and  11 ;  see  also  Act  7  and  8  Vict,  c  102  (1844.)  The 
severe  disabilities  which  were  imposed  (1  Geo.  1.  c.  13,  and  6  Geo.  HI.  c  53)  on 
peers  and  members  of  parliament  for  voting  without  taking  the  statutory  oaths  are 
removed,  but  the  pecuniary  penalties  are  retained  by  15  and  16  Vict.  c.  43  (1852.) 
The  oaths  to  government  need  not  be  taken  more  than  once  in  each  reign;  7 
Geo.  III.  c  9. 

The  Oath  of  Justice  of  Peace,     (ante  656.) 

The  Oath  of  Constable,     (ante  169.) 

The  Oath  of  Bribery,    (anu  108.) 

Quakers,  Moravians,  and  Separatists,  who  refused  to  take  the  necessary  oaths  as 
witnesses,  were,  at  one  time,  not  admitted  as  such.  But  they  were  so  far  privileged 
by  the  Acts  1  Will,  and  Mary,  c.  18  ;  7  and  8  Will.  IH.  c.  34 ;  13  Will.  IH.  c  4 ; 
8  Geo.  I.  c.  6  ;  and  9  Geo.  IV.  c.  17  and  32 ;  and  are  now  fully  admitted  <m  tak- 
ing the  declarations  required  by  3  and  4  WiU.  IV.  c.  49  and  82 ;  1  Vict,  c  5, 
15,  and  77. 

Before  the  relief  was  extended  to  Scotland,  the  Court  of  Session  at  common  law 
sustained  a  solemn  declaration  by  qoakers  as  equivalent  to  oath. 
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Peers  are  not  exempt  from  giving  evidence  on  oath,  except  in  trials  before  the 

High  Court  of  Parliament,  where  their  verdict  is  given  on  honour. 

;         Declarations  or  affirmations  were  substituted  in  certain  cases  for  oaths  by  5  and 

t     6  Will.  IV.  c.  62  (1835)  ;  repealing  c.  8  of  the  same  session  because  of  a  mistake 

in  the  time  of  receiving  the  royal  assent,  not  corresponding  with  the  intended  date 

of  the  commencement  of  the  Act. 

Judicial  ratification  of  deeds  by  married  women  were  afterwards  exempted  from 
the  previous  Act,  by  6  and  7  Will.  IV.  c.  43  (1836.)  Under  the  Act  for  abolition 
oi  oaths,  the  Lords  of  the  Treasury,  by  orders  from  time  to  time  published  in  the 
London  Gazette,  have  substituted  forms  of  declarations  in  various  departments  of 
the  public  revenue.  It  has  been  held  that  the  18th  section  extends  to  declarations 
generally,  and  is  not  confined  to  those  mentioned  in  the  preamble  ;  Reg.  v.  Boynes, 
1  G.  and  K.  65.  By  the  13th  section  of  the  Act,  it  is  declared  <'  That  it  shall  not 
be  lawful  for  any  justice  or  other  person  to  administer  or  receive  any  oath,  affi- 
davit, or  solemn  affirmation,  touching  any  matter  or  thing  whereof  such  justice  or 
other  person  hath  not  jurisdiction  or  cognizance  by  some  statute  in  force  at  the  time 
being."  There  is  no  penalty  attached  to  either  party  offending  ;  but  in  England, 
a  justice  was  sentenced  to  one  month's  imprisonment  for  taking  voluntary  affidavits 
to  support  a  charge  which  he  had  made  to  a  bishop  against  two  of  his  clergy.  The 
conviction  was  set  aside  on  the  technical  objection  that  the  indictment  did  not  set 
forth  the  subject  matter  of  the  oath,  so  as  to  show  that  the  justice  had  not  ju- 
risdiction to  administer  the  same ;  Reg.  v.  Nott,  1  Gar.  and  M.  288 ;  Q.  B.  May  29^ 
1843. 

The  administering  of  oaths  for  mutinous,  seditious,  and  other  unlawful  purposes, 
is  made  felony  by  37  Geo.  III.  c.  123, — extended  by  52  Geo.  III.  c.  104,  and 
amended  by  5  and  6  Vict.  c.  38.  The  punishment  is  (by  the  last-mentioned  Act) 
limited  to  transportation  for  a  period  of  not  less  than  fifteen  years,  or  imprison- 
ment for  not  more  than  three  years.  In  an  indictment  for  administering  oaths  of 
secrecy,  in  an  association  having  for  its  purpose  to  raise  wages,  it  was  objected  that 
the  statute  did  not  apply.  Per  Justice  Laurence, — "  It  is  true,  the  preamble  and 
the  first  part  of  the  enacting  clause  are  confined  in  their  objects  to  cases  of  mutiny 
and  sedition,  but  it  is  nothing  unusual,  in  Acts  of  Parliament,  for  the  enacting 
part  to  go  beyond  the  preamble ;  the  remedy  often  extends  beyond  the  particular 
act  or  mischief  which  first  suggested  the  necessity  of  the  law."  R.  v.  Marks ;  3 
East,  157.  An  oath  of  secrecy  for  the  purpose  of  covering  night  poaching  was 
held  to  be  within  the  Statute  ;  R.  v.  Brodribb,  6  G.  and  P.  571.  So  also  an  oath 
not  to  make  buttons  under  a  certain  price,  and  to  keep  the  secrets  of  the  lodge ;  R. 
V.  Btill,  C.  and  P.  663.  Also  where  the  party  swore  not  to  inform  or  give  evi- 
dence against  an  associate ;  R.  9.  Lovelace,  6  G.  and  P.  596.  It  is  not  material 
how  the  oath  has  been  administered,  if  the  person  swearing  believe  himself  to  be 
bound  by  the  oath.     Brodribbj  supra. 

Societies,  the  members  whereof*^  are  required  to  take  unlawful  oaths  of  secrecy, 
are  declared  unlawful  by  39  Geo.  III.  c.  79,  and  57  Geo.  IIL  c.  19.  Lodges  of 
freemasons,  and  meetings  or  societies  of  Quakers,  or  for  charitable  purposes,  are  ex- 
empted.    (Sec.  26.) 

Several  convictions  have  been  obtained  in  Scotland  tmder  the  Act  37  Geo.  III. 
c.  123  ;  1  Hume,  556  (Notes,) 

In  England  it  has  always  been  held  that  there  was  no  particular  form  essential 
to  an  oath  to  be  taken  by  a  witness,  but  as  its  purpose  is  to  bind  his  conscience,  every 
man  of  every  religion  should  be  bound  by  that  form  which  he  himself  thinks  will 
bind  his  own  conscience  most ;  Lord  Mansfield  in  Atchison,  Gowper,  388. 

By  the  Act  1  and  2  Vict.  c.  105  (ISZ8)  « to  remove  doubts  as  to  the  validity  of 
certain  oaths,"  it  is  enacted,  that  all  persons  are  to  be  held  bound  by  the  oath  ad- 
ministered to  them,  provided  the  same  shall  be  in  such  form,  and  with  such  cere- 
monies as  such  persons  may  declare  to  be  binding ;"  and  every  such  person  is  liable 
to  be  convicted  of  the  crime  of  perjury,  in  case  of  wilful  false  swearing. 

1.  A  witness  may  be  asked  either  before  or  after  he  is  sworn,  whether  he  con- 
siders the  oath  he  is  to  take  obligatory  on  his  conscience ;  but  if  he  answers  in  the 
affirmative,  he  ought  not  to  be  asked  if  there  is  any  other  mode  more  binding  on 
him ;  the  Queen's  Gase,  2  B.  and  B.  284. 
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2.  A  man  who  has  no  religion  whatever  to  hind  his  conscience  is  excluded  firom 
swearing,  or  witness  bearing.  It  is  sufficient,  however,  that  he  beliere  in  a  €k)d, 
and  in  a  future  state  of  rewards  and  punishments,  and  the  moral  obligations  of  an 
oath,  though  he  be  not  a  Christian,  nor  believe  in  the  Bible.  Omichund,  1  Atk. 
29-44.  It  is  not  proper  to  examine  farther  as  to  his  particular  religious  opinions. 
His  answer  in  the  afl&inative  of  belief  is  sufficient  to  admit  him  to  be  swfxn ;  R.  v. 
Taylor  ;  Peake,  11.  A  witness,  in  a  criminal  trial  in  the  Justiciary,* was  rejected 
on  the  ground  of  his  disbelief  of  the  existence  of  a  God  and  of  a  future  state,  proved 
bj  his  own  statements,  and  also  by  the  testimony  of  witnesses.  But  the  admission  of 
witnesses  on  such  a  matter  was  reprobated  in  the  House  of  Lords ;  25th  April  1842, 
Henry;  1  Broun,  221. 

3.  In  Scotland,  the  oath  is  usually  administered  by  the  words  being  solemnly 
spoken  by  the  judge  or  magistrate,  and  repeated  by  the  witness,  both  standing 
uncovered,  and  their  right  hand  being  raised. 

The  words  are — "  /  sicare  by  Almighty  God,  as  I  shall  answer  to  Gfodj  at  the 
great  day  of  judgment,  that  I  shall  tell  (speak)  the  truth,  the  whole  truth,  and 
nothing  hut  the  truth'*  (sometimes  it  is  added  which  is  necessarily  implied), 
"  so  far  as  I  know  or  it  shall  be  asked  at  me.'* 

4.  In  England  (and  in  Scotland,  wherever  a  witness  may  desire  it),  the  oath  b 
repeated  on  a  Bible,  which  is  afterwards  kissed  by  the  witness.  An  oath  on  the 
Common  Prayer-Book  (containing  as  it  does  the  Gospels),  has  been  held  sufficient 
to  support  a  charge  of  perjury ;  Robeley,  2  Keb.  314.  Sir  Edward  Coke  explains 
the  form  thus, — *"  All  infidels  are  in  law  perpetual  enemies,  for  between  them,  ts 
with  the  devils  whose  subjects  they  be,  and  the  Christian,  there  is  perpetual  hostihtj 
and  can  be  no  peace." 

5.  A  Jew  is  sworn  on  the  writings  of  Moses  or  the  Old  Testament,  with  his  hat  on, 
and  a  staff  in  his  hand  ;  Gomez  Serra,  2  Stra.  821.  This  was  done  in  Scotland  in 
the  trial  of  Horn  and  McLaren,  1831  ;  Bell's  Supp,  to  Hume,  2C5. 

6.  Mahommedans  are  sworn  on  the  Koran ;  Leach's  Cases,  54. 

7.  A  native  of  China  is  sworn,  after  the  manner  of  his  country,  by  holding  a  saucer 
in  his  hand  and  dashing  it  to  pieces,  on  the  conclusion  of  the  oath,  as  in£cative  of 
the  judgment  of  God  if  he  did  not  tell  the  truth ;  1  C.  and  P.  248. 

8.  A  negro  witness  having  stated  that  he  was  a  Christian,  and  had  been  baptized, 
it  was  held  that  he  ought  to  be  sworn,  and  no  further  questions  could  be  asked  at 
him  until  sworn ;  R.  v.  Serva,  2  B.  and  K.  63.  A  negro  was  admitted  as  a  witness 
though  not  sworn,  not  being  a  Christian ;  Hamilton's  Decisions,  55. 

9.  Quakers,  Moravians,  and  Separatists,  give  their  solemn  affirmations  ^ther  as 
witnesses  or  jurors  under  the  Acts  before  noticed. 

10.  Deaf  and  dumb  witnesses  may  be  examined  by  signs,  but  where  they  can  write^ 
a  written  oath  is  preferable ;  Morrison,  3  C.  and  P.  127. 

11.  By  the  Common  Law  Procedure  Act  of  1864  (17  and  18  Vict.  c.  126,  s.  20), 
it  is  enacted,  that  **  if  any  person  called  as  a  witness,  or  required  or  desiring  to  make 
an  affidavit  or  deposition,  shall  refuse  or  be  unwilling  from  alleged  conscientious 
motives  to  be  sworn,  it  shall  be  lawful  for  the  court  or  judge  or  other  presiding 
officer  or  person  qualified  to  take  affidavits  or  depositions,  upon  being  satisfied  of  the 
sincerity  of  such  objection,  to  permit  such  person,  instead  of  being  sworn,  to  make 
his  or  her  solemn  affirmation  or  declaration,  in  the  words  following : — ^Videlicit,  **  I, 
A.  B.  do  solemnly,  sincerely,  and  truly  affirm  and  declare,  that  the  taking  of  any 
oath  is  according  to  my  religious  belief  unlawful,  and  I  do  also  solemnly,  smoerely, 
and  truly  affirm  and  declare,  etc.,  which  solenm  affirmation  and  declaration  shall 
be  of  the  same  force  and  effect  as  if  such  person  had  taken  an  oath  in  the  usual 
form."  Under  this  Act  the  privilege  hitherto  allowed  to  Quakers,  Moravians,  and 
Separatists,  is  extended  to  all  persons  who  may  be  examined  on  oath  in  civil  suits  in 
England,  but  the  privilege  has  not  yet  been  extended  to  Scotland. 

See  Affidavit . — In  addition  to  the  cases  there  mentioned,  the  following  recent 
English  authorities  are  worthy  of  notice : — 

1.  Where  an  affidavit  was  sworn  by  two  persons,  but  the  Jurat  did  not  clearly 
show  that  both  had  been  sworn,  it  was  rejected  ;  Pardoe,  2  D.  P.  C.  (N.  P.)  903. 
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2.  An  affidavit  was  rejected  where  it  was  not  stated  that  the  party  administering 
the  oath  was  a  Justice  of  the  Peace  ;  Reg.  v.  Inhabitants  of  Shipston,  1  D  and  M. 
123.  But  not  necessary  to  say  so  in  a  statutory  report  of  the  oath  ;  Bosanquet, 
1  D.  and  M.  419. 

3.  An  affidavit  was  rejected  because  of  omission  of  words  "  before  nw,"  in  jurat ; 
R.  V.  Inhabitants  of  Norbury,  6  Q.  B.  534. 

4.  The  omission  of  a  letter  in  the  name  of  the  party  swearing  is  immaterial,  if 
what  remains  be  of  the  same  sound  (idem  sanans) ;  Gr{iy,  10  C.  and  B.  72. 

5.  The  body  of  the  affidavit  set  forth*  the  deponent  as  Edward  Charles  Pownall, 
whilst  the  signature  was  *'  Cha.  Ed.  Pownall,''  held  no  objection ;  Hands,  11  M.  and 
W.  816. 

6.  The  jurat  of  an  affidavit  bearing  date  on  Sunday  held  bad ;  Williamson,  3  D. 
and  L.  32.     See  Proof. 

OATH,  FALSE.     See  Perjuri/. 

OATHS,  UNLAWFUL — ^Takmg  and  administering  oaths  to  commit  treason, 
murder,  or  any  other  capital  crime,  is  made  felony  by  37  Geo.  III.  c.  123 ;  52  Geo. 
III.  c.  104 ;  1  Hume,  656. 

OBEDIENTIAL  OBLIGATIONS  are  those  not  founded  on  any  covenant,  but 
existing  by  mere  force  of  relationship,  such  as  the  obligation  on  parents  and  children 
to  maintain  each  other  when  necessary  and  in  circumstances  to  do  so ;  Ersk.  B.  3, 
T  1  S  9. 

OBJECTIONS  TO  PROCESS.     See  Criminal  Prosecution, 

OBLATI  were  lay  brothers  admitted  into  a  monastery. 

OBLIGATION,  a  legal  tie  by  which  one  is  bound  to  pay  or  perform  something 
to  another.  In  England  the  debtor  is  called  the  ohH^er, — ^in  Scotland  the  ohligant 
or  granter.  The  creditor  in  England  is  named  the  obligee^ — in  Scotland  the  receiver 
or  grantee.  Obligations  are  divided  into  the  merely  natureU,  such  as  charity — ^the 
merely  civil,  such  as  an  obligation  given  under  force  or  fear, — and  mia^  obligations^ 
which  alone  are  the  subject  of  legal  enforcement.  Obligations  in  reference  to  heri- 
tage must  be  reduced  into  writing,  and  this  cannot  be  supplied  by  admission  or  oath 
of  party.  Certain  matters  cannot  be  made  the  subjects  of  obligation,  such  as  stolen 
goods ;  and  no  one  can  be  obliged  to  that  which  is  impossible,  illegal,  or  immoral ; 
Ersk.  B.  3,  T.  1,  S.  2  ;  T.  3,  S.  84. 

OBREPTION — Obtaining  royal  gifts  by  falsehood.  Subrq>tionr^\}y  obtaining 
them  by  concealment  of  the  truth. 

OBSTRUCTION  OF  OFFICERS  OF  THE  LAW.    See  Deforcement. 

OCCUPANCY  is  a  mode  of  acquiring  moveables,  but  not  heritage,  which  last 
requires  a  title  to  support  it,  however  long  the  possession  may  have  been  ;  Ersk.  B. 
2,  T.  1,  S.  10. 

OFFICE.  Heritable  offices  may  be  sold  or  adjudged ;  but  not  where  there  is  a 
personal  trust  reposed  in  the  appointed  officer.  The  sale  of  certain  offices  and  of 
appointment  of  deputies,  is  prohibited  by  49  Geo.  UI.  c.  126,  with  the  exception  of 
certain  offices  in  the  palace,  and  commissions  in  the  army.  It  has  been  held  lawful 
for  an  officer  in  bad  health  to  give  a  share  of  the  emoluments  to  an  assistant ; 
6th  March  1812,  Haldane ;  but  not  so  where  one  officer,  for  a  consideration,  was  to 
do  the  whole  duties  of  another  ;  28th  Nov.  1844,  Mason ;  2l8t  May  1847,  Ord. 
The  salarv  or  emoluments  of  office  are  attachable  for  debt,  with  the  exception  of  a 
suitable  allowance  for  the  proper  discharge  of  the  office.  Salaries,  stipends,  and  the 
pay  of  officers,  may  be  attached  to  a  certain  amount,  leaving  as  much  as  is  necessary 
for  aliment.  But  arrears  are  wholly  attachable ;  Ersk.  B.  2,  T.  12,  S.  7  ;  B.  3, 
T.  6,  S.  7.     See  Arrestment, 

OFFICE,  DEPRIVATION  OF,  made  part  of  the  punishment  for  breach  of 
official  duty ;  2  Hume,  492. 

OFFICER  OF  THE  PEACE.     See  Ckmstable, 

OFFICERS  OF  STATE  must  be  called  in  all  processes  where  the  interests  of 
the  Crown  are  concerned,  and  are  cited  edictally  at  the  Exchequer  Chambers  on  a 
special  warrant  to  that  effect ;  Ersk.  B.  3,  T.  3,  S.  8. 

OLD  WITNESSES,  where  upwards  of  seventy  years  of  age,  may  be  examined 
any  time  after  An  action  has  been  raised  and  their  depositions  remain  in  reUntii  until 
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the  proper  time  arrives  to  put  them  into  process  as  evidence,  but  onlj  should  tbej' 
in  the  meantime  die  or  become  incapable  of  giving  evidence.     See  Proof. 

OLERON,  THE  LAWS  OF.  The  maritime  Uws  of  Richard  U.,  enacted  tt 
Oleron  ;  1  Bell's  Com,  499. 

OMISSA  ET  MALE  APPRETIATA,  the  name  of  a  title  bj  confirmation  to 
moveables,  whereby  any  one  having  interest  may  confirm  to  effects  omitted  or  under- 
valued by  an  executor  already  confirmed,  who  must  be  called  as  a  party  to  the 
second  edict.  This  procedure  is  nearly  obsolete.  The  inventories  for  confirmatioo 
are  reprulated  by  4  Geo.  IV.*  c.  98.     See  Executor. 

ONERIS  FERENDI,  the  servitude  of  leaning  one  house  on  another.  See 
Servittide. 

ONEROUS  DEEDS  are  such  as  are  granted  for  value,  gratuitous  when  not  for 
value. 

ONUS  PROBANDI,  the  burden  of  proving.  The  general  rule  is,  that  the  party 
averring,  and  who  is  generally  the  pursuer,  must  prove  his  averments.  This  nde 
has  exceptions,  and  sometimes  of  considerable  nicety.  A  defender  alleging  payment 
or  compensation  must  prove  his  defence;  1  Hume,  45,  114,  148. 

OPE  ET  CONCILIO,  in  the  Roman  law,  similar  to  art  and  part  in  Scotch  lav; 

1  Hume,  225. 

OPEN  ACCOUNT  are  book  debts  not  constituted  by  voucher  or  decree. 

OPEN  CHARTER  is  one  where  the  precept  of  sasine  has  not  been  executed, 
and  which  may  be  assigned  to  another,  and  an  entry  with  the  superior  thereby 
saved. 

OPEN  DOORS.  Signet  letters  under  this  name  were  necessary  to  obtain  access 
to  poind  effects  in  lockfast  places,  proceeding  on  an  execution  of  lockfast  doors.  Bat 
this  warrant  is  now  combined  in  the  precept  under  the  Personal  Diligence  Act,  1  and 

2  Vict.  c.  114  (1838.)  The  act  of  opening  of  doors  under  legal  warrant  is  called 
using  the  *^  Queen's  keys^  Such  separate  warrants  may  be  necessary  in  poinding 
under  the  warrants  of  Justice  of  Peace  Courts  ;  27th  June  1844,  Scott  (aJUjjMed.) 
But  where  a  statute  provides  any  special  forms  of  diligence,  these  must  be  precisely 
followed.  Warrant  to  open  lockfast  places  within  a  house  does  not  appear  necessary 
to  carry  through  the  diligence  of  poinding ;  1  Hume,  392. 

OPEN  POLICY  does  not  fix  the  value  of  the  insurer's  interest,  which  must  be 
proved  in  case  of  loss.  In  a  valued  policy,  the  specified  value  is  the  amount  o£  the 
interest  in  case  of  a  total  loss  without  any  proof  of  value.    See  Insurance. 

OPINION,  OATH  OF,  may  be  given  by  scientific  persons  or  tradesmen,  and 
does  not  found  a  charge  of  perjury  though  erroneous,  unless  it  can  be  shown  that 
the  deponent  did  not  believe  what  he  swore. 

OPPRESSION,  a  point  of  dittay  against  public  officers  and  private  persons 
usin":  the  form  of  law  ;  1  Hume,  338. 

ORCHARD  TREES  fall  under  the  protection  of  the  Act  1698,  c.  16;  24th  July 
1743,  Robertson.     See  Planting  and  Enclosina. 

ORDNANCE,  BOARD  OF,  may  sue  as  "  the  principal  officers  of  Her  M^csty's 
Ordnance,"  without  being  named.  The  statutes  which  regulate  the  Board  are 
1  and  2  Geo.  IV.  c.  69  ;  3  Geo.  IV.  c.  108  ;  2  Will.  IV.  c.  25 ;  6  and  6  Vict,  c  94. 

OUTER-HOUSE,  the  department  of  the  Court  of  Session  occupied  by  the  five 
Lords  Ordinary,  who  separately  determine  causes  in  the  first  instance,  with  appeal 
by  reclaiming  note  to  the  Inner- House.     See  Courts. 

OUTLAWRY  OR  FUGITATION  is  the  sentence  against  an  accused  party  fafl- 
ing  to  appear  and  answer  a  criminal  charge  in  the  Justiciary.  No  subordinate 
Court  can  outlaw,  but  can  only  exact  an  inlaw  or  penalty.  The  outlaw  cannot 
hold  office,  be  a  witness  or  iuror,  sue,  defend,  or  claim  any  benefit  at  law.  His 
moveables  are  forfeited  to  the  Crown,  and  if  remaining  an  outlaw  for  a  year,  the 
rents  of  his  heritage  are  also  forfeited  to  the  superior  for  the  lifetime  of  the  outlaw. 
He  may  be  apprehended  without  warrant,  and  he  is  not  entitled  to  liberation  on 
bail,  though  the  original  offence  was  bailable,  or  then  to  force  on  his  trial  under  the 
Act  1701.  He  may  apply  to  be  reponed,  and  the  public  prosecutor,  before  putting 
him  on  trial,  applies  for  his  being  so  reponed.  In  England,  outlawry  is  used  in 
civil  actions  where  the  appearance  of  the  party  is  necessary^  and  decrees  in  absence 
are  there  nearly  unknown ;  2  Hume,  125,  270. 
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f  ^  OUTRAQE,  equivalent  tO  mortal  purpose  in  cases  of  homicide;  1  Hume,  253. 
•      See  Breach  of  the  Peace. 

OUTSIGHT  PLENISHINGS  are  generally  implements  of  husbandry,  cattle, 
etc,  but  not  fungibles,  such  as  corns,  hay,  etc. ;  Ersk.  B.  3,  T.  8,  S.  18. 

OVERSMAN,  the  name  of  an  umpire  in  an  arbitration,  called  in  when  the 
arbiters  disagree  in  opinion.  It  ought  to  be  made  to  appear  that  the  arbiters  have 
accepted,  differed  in  opinion,  and  devolved  the  decision  on  the  oversman,  and  he 
then  alone  gives  forth  the  decree-arbitral.    See  Arbitration, 

OVERT  ACT— an  open  act. 

OVERTURE— a  form  (adopted  from  the  Scotch  Parliammt)  observed  in  the 
Oeneral  Assembly  of  the  Church  of  Scotland  in  making  and  altering  ecclesiastical 
laws,  and  which,  before  being  adopted,  must,  under  the  Barrier  Act,  9  Assembly 
1697,  be  sent  down  to  all  the  wesbyterics  of  the  Church,  and  have  the  approval  oif 
a  majority  thereof.  But  in  the  meantime  it  may  be  enacted  as  an  interim  act ; 
Hill's  Practice, 

OXEN,  HOUGHING  OF,  was  a  capital  offence  under  the  Acts  1681,  c.  110, 
and  1587,  c  83  ;  now  punished  as  theH ;  1  Hume,  124  ;  1  Alison,  449. 

OXGATE  OP  LAND.    See  Ploughaate. 

OYER  AND  TERMINER — ^in  England  a  commission  for  the  trial  of  felonies. 
In  Scotland  may  be  issued  for  trial  of  nigh  treason,  7  Anne,  c.  21 ;  but  three  of  the 
Lords  of  Justiciary  must  be  of  the  number  of  commissioners.'  The  last  issued  for 
■Scotland  was  in  1820 ;  1  Hume,  536. 

OYESS — from  the  French  oyez^  Hark  I  or,  Hear  ve !— the  term  employed  before 
legal  proclamations ;  Ersk.  B.  2,  T.  5,  S.  56.     Ross  s  Lectures. 

OYSTERS.  Oyster  fishings  are  protected  by  Acts  31  Geo.  III.  c.  51 ;  48  Geo. 
III.  c.  144  ;  3  and  4  Vict.  c.  74  (1840.)     See  Fishing, 
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PACTION,  an  agreement  or  contract;  Ersk.  B.  3,  T.  1,  S.  17. 

PACTIS  PRIVATORUM  NON  DEROGATUR  JURI  COMMUNI— a 
maxim  of  the  civil  law,  to  the  effect  that  no  private  agreement  can  warrant  a  con- 
travention of  public  law ;  for  example,  the  promise  of  a  married  woman  that  she 
will  not  challenge  a  personal  obligation  is  null ;  as  is  also  a  clause  in  a  testatment 
authorizing  a  married  woman  to  hold  the  office  of  tutrix.  But  an  agreement  to 
liold  the  evidence  of  one  witness  sufficient^  was  held  good ;  1665,  Brown's  Suppl, 
vol.  ii.,  p.  419. 

PACTUM  ILLICITUM.  All  contracts  against  law  and  morals  are  null ;  but 
if  fulfilled,  and  blame  exists  on  both  sides,  there  is  no  restitution  ;  but  if  the  turr 
pitude  be  on  only  one  side,  there  is  restitution;  1765,  Sir  William  Hamilton;  27th 
February  1850,  Bolden  ;  22  Jurist,  341. 

PACTUM  DE  QUOTA  LITIS  is  an  agreement  by  an  advocate  or  agent  for  a 
share  of  the  subject  of  a  lawsuit,  instead  of  the  regulated  fees.  The  transaction  is 
valid  in  the  general  case,  but  the  professional  party  is  deprived  of  his  office,  1 594, 
c.  216 ;  20th  Dec.  1683,  Purvis.  The  course  of  recent  decisions  is  to  annul  the 
agreement  itself ;  23d  July  1774,  Mackenzie;  Isi  Feb.  1831^  Johnston;  12th  May 
1832  ;  A.  V.  B.     See  Barratry. 

PACTUM  SUPER  Il^REDITATE  VIVENTIS  h  an  agreement  to  sell  the 
hope  of  succession  (spes  suecessionis)f  and  which  is  bad  by  the  civil,  but  good  im 
Scotch  law ;  31st  May  1839,  M'Kindy ;  Stair,  B.  1,  T.  10,  S.  S. 

PACTUM  CONTRA  BONOS  MORES.  No  action  is  allowed  for  debt  eoa- 
tracted  by  gaming  aad  betting  (see  Oaming,  Betting),  nor  for  compounding  or 
excusing  of  crime,  nor  for  l>ond  or  bill  as  the  price  ot  prostitution,  but  these  last 
are  good  where  given  after  intercourse  as  reparation  for  the  ii\jiir^ ;  nor  is  aa 
action  allowed  on  contracts  restraining  marriage,  or  as  a  consideration  to  bring 
about  a  particular  marriage  (11th  Feb.  1770,  Thomson  r.  M'Kail),  nor  upon  engage- 
ments restraining  liberty,  such  as  not  )x>  reside  with  a  parent ;  18th  July  1849^ 
Fraser— or  to  refrain  from  exercising  a  trade  or  profession  in  a  whole  country,  but 
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otherwise,  where  only  within  certain  limits, — ^nor  for  a  bribe  to  vote  in  an  election 
of  a  member  of  parliament.  The  offence  of  bribery  was  formerly  punished  under 
the  Act  49  Geo.  III.  c.  118,  now  by  the  Act  17  and  18  Vict.  c.  102  (1854.)  See 
Election  Law.  Contracts  to  defeat  the  revenue  laws  are  void.  (See  Contraband,) 
Assi^ments  of  pay  or  half-pay  of  an  officer  are  null,  as  also  the  sale  of  offices 
not  expressly  aUowed  to  be  sold ;  (1786,  Dalrymple  v.  Shaw.)  No  action  can 
be  maintained  for  the  price  of  spirituous  liquors,  unless  contracted  at  one  time  Ui 
the  extent  of  208.  or  upwards  ;  24  Geo.  II.  c.  40.     See  Tippling  Act. 

PAINS  OF  LAW,  in  ancient  practice  these  were  specifically  stated,  as  applicable 
to  the  stated  crime ;  but  in  modern  practice  are  set  forth  in  general  terms ;  1  Home, 
168. 

PATilNODE.  A  form  in  the  commissary  court,  whereby,  under  the  compulsitor 
of  an  increased  award  of  damages,  the  defender  was  decerned  to  appear  in  puUie 
court,  and  recant  a  defamatory  charge,  and  beg  pardon  for  giving  utterance  tbereta 
The  sheriff  can  simply  award  damages.  But  it  is  competent  for  him  as  commissary 
to  entertain  an  action  with  concurrence  of  the  fiscal  for  fine  and  palinode,  21st  Jmie 
1831,  Turner.  This  procedure  is  discountenanced  by  the  Court  of  Session,  but  is 
still  allowed  in  the  commissary  court  where  the  party  chooses  to  seek  that  remedy, 
and  is  enforced  by  an  increased  award  of  damages  if  refused.  See  1790,  Chalmen, 
Mor.  6083. 

PANDECTS,  a  digest  of  the  civil  laws  compiled  under  the  orders  of  the  Emperor 
Justinian. 

PANNEL,  the  Appellation  of  an  accused  party  afUr  his  appearance  in  a  crvmwil 
trial ;  2  Hume,  265. 

PAPISTS.  The  penal  statutes  in  Scotland  were  modified  by  31  Oeo.  III.  c  3 
(Toleration  Act) ;  33  Geo.  III.  c.  44,  and  still  further  by  10  Geo.  IV.  c.  7;  and 
7  and  8  Vict.  c.  102  ;  Ersk.  B.  2,  T.  3,  S.  6  ;  1  Hume,  632-679. 

PARAPHERNALIA,  the  wearing  apparel  and  jewellery  of  a  married  womaa, 
and  the  repositories  for  holding  them,  which  are  exempt  from  the  ji4s  tnariti  of  the 
husband;  Ersk.  B.  1,  T.  6,  S.  16. 

PARCENERS.  A  term  corresponding  in  English  law  to  common  proprietors  in 
that  of  Scotland. 

PARDON.  The  royal  pardon  does  not  liberate  the  ofiender  from  the  ctriV  con- 
sequences of  his  offence.  See  Acts  1467,  c.  74  ;  1628,  c.  7;  1592,  c.  166;  and 
161)3,  c.  174  ;  Ersk.  B.  4,  T.  4,  S.  105  ;  1  Hume,  496. 

PARENT  AND  CHILD.  The  father  has  the  sole  ri^ht  to  manage  for  his  lawfiil 
child,  and  to  the  profits  of  his  labour,  so  long  as  residing  in  family.  This  manage- 
ment may  be  extended  over  estates  left  by  third  parties.  Children  are  l^^y 
bound  to  support  their  indigent  parents  ;  Ersk.  B.  1,  T.  6,  S.  49.  In  England  it 
has  been  held  that  the  father  has  the  sole  power  and  custody  of  his  lawful  children 
however  young,  and  he  cannot  validly  renounce  his  right,  but  may  revoke  any  deed 
to  the  contrary ;  Reg.  r.  Smith  ;  22  L.  J.  Q.' B.  116.  ^q^  AHment — Bastard-- 
Cnratorj/. 

PARENT — beating  and  cursing  by  a  child  above  sixteen  years  of  age  was  made 
capital  by  Act  1661,  c.  20;  1  Hume,  33-324. 

PARES  CUUIM.  The  vassals  in  the  court  of  then:  superior  were  para  or 
peers.  This  is  said  to  have  ^ been  the  origin  of  trial  by  jury,  or  being  tried  by  • 
person's  p€€r« ;  Ersk.  B.  2,  T.  3,  S.  17.     See  Jury. 

PARI  PASSU,  where  claimants  are  preferred  to  a  common  fund,  share  and  share 
alike,  in  proportion  to  the  amount  of  their  claims.     See  Competition. 

PARISH.  The  Court  of  Session  as  commissioners  under  the  Act  1707,  c.  9, 
with  consent  of  three-fourths  of  the  heritors,  might  disjoin  large  parishes,  and  erect 
new  churches ;  and  on  cause  shown,  and  without  consent,  might  unite  small  parishes. 
The  law  is  now  contained  in  the  Acts  4  and  6  Will  IV.  c.  41  (1834),  and  7  and  8 
Vict.  c.  41  (1844.)  The  consent  of  the  majority  of  heritors  is  now  sufficient,  and 
the  non-consent  of  heritors  is  not  a  valid  objection.  New  parishes,  where  endow- 
ment is  secured,  may  be  erected  under  the  last  cited  Act.  The  (Government  churches 
in  the  Highlands  and  Islands,  nre  regulated  by  the  Acts  4  Geo.  IV.  c.  79;  and  6 
Geo  IV.  c.  90. 

PARK,  in  English  law,  is  a  tract  of  land  set  apart  by  Royal  grant,  or  by  pre* 
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*tciiptiye  use  for  the  chase.     In  Scotland,  the  synonymous  term  is  forest;  Ersk.  B. 

»2,T.  6,  8.  14.     See  Game, 

t      PARLIAMENT.     See  Election  Law, 

i      PAROLE  PROOF  is  evidence  by  witnesses,  and  included  imder  the  allowance 

i  of  proof  pro  ut  dejure,  or  a  proof  at  large. 

I  ^  PARRICIDE,  the  murder  of  either  parent.     By  the  Act  1594,  c.  220,  in  addi- 

I  tion  to  death  as  the  punishment,  there  was  added  a  disinheriting  of  all  claiming  in 

:  the  direct  line  through  the  parricide  ;  1  Hume,  290. 

PARSONAGE  TEINDS  belonging  to  the  parson,  called  decimos  rectorioe,  or 
dedmas  garbales ;  Ersk.  B.  2,  T.  10,  S.  12. 

PARTES  SOLI — appertaining  to  the  soil,  and  as  such  heritage.     See  Firiures. 

PARTS  AND  PERTINENTS,  an  important  addition  in  charters,  without  which 

the  charter  is  held  a  strictly  bounding  charter,  and  no  right  of  property  can  be 

•eqoired  beyond  the  limits  expressed.     Such  a  title  requires  possession ;  22d  Feb. 

1854 ;  Hunter,  26  Jur.  302  ;  Ersk.  B.  2,  T.  5,  S.  3. 

PARTIAL  COUNSEL  was  an  objection  to  a  witness,  by  reason  of  his  acting 
M  agent  for  the  party.  The  objection  is  now  removed  as  one  to  the  admissibility 
of  a  witness,  but  remains  as  affecting  his  credit ;  15  Vict.  c.  27  (1852.)  See 
Proof. 

PARTIAL  PAYMENT.  A  creditor  is  not  bound  to  accept  a  payment  in 
ptrt,  but  he  is  bound  to  take  payment  of  one  entire  debt,  though  others  are  left 
unpaid.  Partial  payments  interrupt  the  long  prescription ;  but  none  of  the 
shorter,  which  they  perhaps  rather  strengthen.  But  markings  by  the  debtor  of 
]Mirtial  payments  after  six  years,  prove  that  a  bill  was  not  paid  within  the  six 
jetkTS.  A  partial  payment  by  an  indorser,  is  waiver  of  notice  of  dishonour.  Par- 
tial payments  by  a  debtor  or  co-obligant  before  bankruptcy  of  either,  is  payment 
80  far  of  the  debt,  and  warrant  a  ranking  only  for  the  balance  ;  but  made  after 
bankruptcy,  the  creditor  may  rank  on  all  the  estates  for  the  whole  amount,  so  as 
to  draw  20s.  the  pomid  from  amongst  them.  Partial  payments  do  not  decrease 
the  security  of  pledge  or  adjudication.  The  creditor  may  still  claim  the  whole 
sum,  to  the  effect  of  obtaining  fuU  payment.  But  it  is  different  with  an  heritable 
bond,  where  the  security  is  decreased  by  payments  or  intromissions  with  the  rents. 
The  holder  of  a  bill  may  take  a  partial  payment  from  the  acceptor,  and  protest 
for  the  balance;  Ersk.  B.  3,  T.  4,  S.  1. 

PARTIBUS-— is  the  writing  of  the  names  of  the  parties  on  the  margin  of  sum- 
monses, from  which  the  clerk  calls  the  cause  in  Court,  and  an  error  in  which,  espe- 
ciallv  in  the  Court  of  Session,  may  be  serious  in  the  case  of  a  decree  in  absence ; 
Darling's  Practice^  166.  A  Partibus  is  now  unnecessary  in  sheriff  courts,  under  the 
Act  16  and  17  Vict.  c.  80. 

PARTICATA — a  rood  of  land.  In  old  Scotch  measure,  three  bear  corns  with- 
out tails-— one  taken  frt)m  the  mid  rig,  one  from  the  side  rig,  and  the  third  from 
the  furrow,  were  held  the  standard  of  one  inch.  Twelve  of  these  made  a  foot ;  three 
feet  and  an  inch  made  an  ell ;  six  ells  formed  a  fall ;  and  six  ells  long,  and  six 
broad,  were  a  square  fall  or  rood  of  land,  Skene. 

PARTNERSHIP.     See  Society. 

PASSENGERS.     See  Passengert^  Aci-^Merchant  Seamen, 

PASSIVE  TITLES — under  which  a  party  interfering  with  the  real  or  moveable 
estate  of  a  deceased  debtor,  incurs  a  liability  for  the  whole  of  his  debts,  although 
he  has  not  entered  heir,  and  so  has  no  active  title  whereby  he  can  prosecute  for 
debts  or  exercise  any  legal  right.  Passive  representation  is  founded  on  presump- 
tion of  fraud  on  the  part  of  the  heir.  The  tendency  of  modem  practice  is  to  re- 
strict the  liability  to  the  extent  of  the  intromission  where  fraud  does  not  really 
appear.     The  passive  titles  in  heritage  are : — 

1^,  Oestio  pro  Hoerede,  or  acting  as  heir  without  title ;  Ist  Dec.  1830,  Lang  ; 
Ersk.  B.  3,  T.  8,  S.  91. 

2d,  Prascepiio  Hasreditatts,  where  the  heir-apparent  gratuitously  receives  from 
the  ancestor  during  his  lifetime  any  part  of  the  heritage  to  which  he  would  have 
succeeded  as  heir,  by  which  act  he  is  made  liable  for  the  ancestor's  debts  prior  to 
the  date  of  that  gift ;  1st  Dec.  1826,  Justice  ;  Ersk.  B.  3,  T.  8,  S.  87. 

3<^  Adjitdication  on  a  Trust  Bond  was  a  collusive  mode  of  avoiding  liability 
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by  the  heir  granting  bond  to  a  friend,  on  which  adjudication  might  be  obtained 
for  the  benefit  of  the  heir ;  but  the  Act  1695,  c.  24,  enacts  that  an  heir  with- 
out being  served,  purchasing  any  of  his  ancestor's  heritable  rights,  except  as 
highest  offerer  at  a  judicial  sale,  shall  be  held  as  behaying  as  heir ;  Ersk.  B.  3, 

T.  8,  S.  72. 

4^^  Passing  over  an  apparent  Heir  three  years  in  possession.  An  heir  entering  to 
a  remoter  ancestor  is  liable  for  the  debts  and  deeas  of  the  intenrening  party  to 
the  extent  of  the  value  of  the  estate,  if  he  was  three  years  in  possession  of  the 
estate;  1695,  c.  24;  15th  Nov.  1810,  Garmichael.  He  may  continue  the  pos- 
session without  incurring  this  passive  title.  Under  the  last-mentioned  statute  a 
similar  liability  is  provided,  where  the  apparent  heir  possesses  any  part  of  the  an- 
cestor's estate  under  a  title  in  the  person  of  another,  to  whom  he  is  heir,  unless  on 
lawful  purchase  by  public  roup ;  Ersk.  B.  3,  T.  8,  8.  94. 

5th,  Where  the  heir  states  a  special  defence  to  the  creditor's  action  of  constitu- 
tion, or  docs  not  renounce  the  succession  when  charged  to  do  so,  he  becomes  liable 
for  the  particular  debt  sued  for  ;  Ersk.  B.  3,  T.  8,  S.  93. 

6th,  Vitious  intromission  is  the  only  passive  title  in  moveables,  and  extends  to 
all  intromitters,  though  not  executors  or  relatives;  8th  Feb.  1827,  Cunning- 
hame.  It  is  excluded  on  the  part  of  executors  b^  confirmation  within  year  and 
day.  It  cannot  be  insisted  against  the  representatives  of  the  intromitters  farther 
^an  to  the  extent  they  are  benefited  by  the  intromission.  All  the  intromitters, 
as  in  a  delict,  arc  jointly  and  severally  liable  for  the  intromission.  Vitious  intro- 
mission is  presumed  against  those  in  charge  of  the  house  of  a  deceased  person 
whose  heir  is  in  minority,  and  who  fail  to  seal  up  the  repositories  on  his  death ;  and 
if  the  death  is  in  the  house  of  a  stranger,  the  keys  of  the  repositories  are  ordered 
to  be  delivered  to  the  Judge  Ordinary ;  23d  Feb.  1692,  Act  of  Sederunt ;  Ersk. 
B.  3,  T.  9,  S,  56. 

PASTURAGE  is  a  rural  servitude  constituted  by  grant,  or  by  prescriptive  vat 
and  possession,  whereby  the  proprietor  of  the  dominant  tenement  obtains  right  to 
pasture  a  certain  number  of  cattle  on  the  grounds  of  the  servient  tenement.  The 
extent,  if  not  fixed  in  the  grant,  is  ascertained  by  usage.  In  commonties,  the  mk 
is  according  to  the  number  of  cattle  that  each  proprietor  can  fodder  durins  winUr 
on  his  own  lands.  The  action  whereby  the  rignts  are  fixed  is  called  one  of 
**  Sowming  and  Rowminq."  The  party  who  has  the  right  nmy  graze  cattle  not 
his  own  ;  but  cannot  let  tne  right  to  drovers  not  actually  in  possession  of  the  domi- 
nant lands.  If  the  proprietor  of  the  servient  tenement  leaves  sufficient  to  satis^ 
the  servitude,  he  may  plough  part  of  the  grounds ;  Ersk.  B.  2,  T.  9,  S.  19.  See 
Chmmonty, 

PATENTS.  These  were  exempted  from  the  Statute  21  James  I.  c  3,  against 
monopolies,  and  were  provided  for  the  term  of  fourteen  years.  They  were  regu- 
lated by  the  Act  5  and  6  Will.  IV.  c.  83,  and  now  by  the  Act  16  and  16  Vict  c  83 
<1862),  and  16  Vict.  c.  6  (1853.) 

PATER  EST  QUEM  NUPTL^  DEMONSTRANT.  See  Baaard-^Marriags, 

PATRONAGE.  The  acts  which  recognise  and  regulate  the  right  of  lay  patron- 
age are,  1567,  c.  7  ;  1592,  c.  110  and  1 17  ;  1612,  c.  1.  It  was  abohshed  by  1649,  c. 
23,  and  1690,  c.  23  ;  by  the  last  of  which  patrons  were  provided  in  oompensatioii  of 
600  merks  (L.33,  6s.  sterling.)  Three  parishes  availed  themselves  dT  the  act 
(Gadder  and  Old  and  New  Monkland) ;  and  patronage  was  restored  by  10  Anne^  c 
12.  Patronage  is  an  heritable  ri^ht,  but  unless  feudalized,  is  transferable  without 
sasine.  The  crown  has  right  to  all  patronages  to  which  no  title  is  shown.  One  act 
of  presentation  is  not  sufiUcient  to  ^ve  a  title  by  prescription ;  18th  May  1836^ 
King's  Advocate.  Where  patronage  is  held  by  heirs-portioners,  the  patronage  does 
not  belong  exclusively  to  the  eldest,  but  to  each  heiress  in  her  turn.  Where  the 
heritors  are  patrons,  each  has  a  vote,  and  the  majority  presents.  Magistrates  of 
burghs  cannot  alienate  the  patronage.  A  liferenter  and  a  tutor  may  present,  and 
a  minor  with  consent  of  his  curators,  and  a  married  woman  with  that  of  her 
husband.  A  patron  cannot  present  himself,  though  qualified.  The  Widows'  Fond 
of  the  Church  of  Scotland  has  right  to  the  stipend  durine  vacancies.  The  patiODS 
must  present  within  six  months,  otherwise  the  right  faus  to  the  presbytery,  ^iin 
devoiuio.    They  must  take  the  oaths  to  government ;  and  if  suspected  of  Popeiyi 
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tlie  formula  introduoed  by  1700,  c.  3  ;  10  Anne,  c.  12 ;  5  Geo.  I.  c.  29.  A  patron 
maj  delegate  his  .power  to  a  commissioner.  No  presentation  can  be  issaed  until  the 
▼acancy,  except  as  assistant  and  successor,  with  consent  of  the  incumbent.  Pre- 
sentations are  regulated  by  the  Benefices'  or  Lord  Aberdeen's  Act,  6  and  7  Vict.  c. 
61 ;  (1843.) 

PAWN  AND  PAWNBROKERS'  ACT.  The  earliest  Pawnbrokers'  Act  is 
1st  James  I.  c.  21.  Then  followed  the  Acts  30  Geo.  II.  c.  24;  25  Geo.  III.  c 
48  ;  36  Geo.  III.  c.  87.  These  have  been  consolidated  by  the  39th  and  40th  Geo. 
III.  c.  99,  which  has  been  the  only  code  of  pawnbroking  during  the  last  half  cen- 
tury ;  and  with  the  great  increase  and  importance  of  the  business,  now  greatly 
needs  amendment.  It  was  doubted  whether  the  act  applied  to  Scotland,  but  it  has 
been  generally  acted  on,  and  has  received  the  sanction  of  the  Supreme  Court,  with- 
out any  objection  being  taken.  (Tait,  p.  357,  note.}  The  previous  Act  30  Gko.  II. 
c.  24,  still  exists,  except  where  its  provisions  are  altered  by  the  Act  39  and  40 
Geo.  III.  c.  99,  especiaUy  with  reference  to  the  mode  of  prosecution,  which  may  be 
by  complaint  on  oath,  and  apparently  by  any  person  informing.  See  Criminal 
Prosecution, 

Act  89  and  40  GEO.  HI.  Cap.  99. 

An  Act  for  better  Regulating  the  Business  of  Pawnbrokers.— 

[28th  July  1800.] 

Whereas  an  Act  was  passed  in  the  thirty-sixth  year  of  the  reign  of  His 
present  Majesty  (c.  87),  intituled,  <<  An  Act  for  Regulating  the  Trade  and 
Business  of  Pawnbrokers,"  which  was  to  be  in  force  for  three  whole  yearSy 
and  from  thence  until  the  end  of  the  then  next  Session  of  Parliament,  and 
no  longer :  And  whereas  it  is  expedient  that  provision  should  be  made  for 
more  effectually  regulating  the  trade  or  business  of  pawnbrokers,  from  the 
time  when  the  said  Act  will  expire,  Be  it  enacted,  etc.,  That  the  said  Act 
passed  in  the  thirty-sixth  year  of  the  reign  of  his  present  Migesty,  for  regu- 
lating the  trade  or  business  of  pawnbrokers,  shall  be,  and  the  same  is  hereby 
declared  to  be  in  full  force  and  effect  until  the  expiration  of  the  present 
session  of  Parliament,  and  from  and  after  such  expiration  this  Act  shall 
commence  and  take  effect,  and  be  put  in  execution,  instead  of  the  said  re- 
cited Act.^ 

II.  Pawnbrokers  aUowed  to  take  certain  Bates. — ^That  upon  and  from  the 
commencement  of  this  Act,  it  shall  be  lawful  for  all  persons  using  and  exer- 
cising the  trade  or  business  of  a  pawnbroker,  to  demand,  receive,  and  take, 
of  and  from  all  and  every  person  and  persons  applying  or  offering  to  redeem 
any  goods  or  chattels  pawned  or  pledged  with  such  pawnbroker,  a  profit 
after  the  following  rates,  over  and  above  the  principal  sum  and  sums  which 
shall  have  been  lent  and  advanced  upon  the  respective  pledge  or  pledges, 
before  any  such  pawnbroker  shall  be  obliged  to  re-deliver  the  same  (t^e- 
lici't)  : 

For  every  pledge  upon  which  there  shall  have  been  lent  any  sum  not  ex- 
ceeding two  shillings  and  sixpence,  the  sum  of  one  halfpenny  for  any  time 
during  which  the  said  pledge  shall  remain  in  pawn  not  exceeding  one  calen- 
dar month,  and  the  same  for  every  calendar  month  afterwards,  including  the 
current  month  in  which  such  pledge  shall  be  redeemed,  although  such  month 
shall  not  be  expired  : 

For  every  pledge  upon  which  there  shall  have  been  lent  the  sum  of  five 
shillings,  one  penny : 

1  Lioonses  of  Pawnbrokers  are  regulated  bj  0  Geo.  lY.  c.  49,  and  expire  annnally  on 
31  St  July. 
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For  every  pledge  upon  which  there  shall  have  been  lent  seven  shilling! 
and  sixpence,  one  penny  halfpenDj  :  • 

For  every  pledge  upon  which  there  shall  have  been  lent  ten  shillings,  two- 
pence : 

For  every  pledge  upon  which  there  shall  have  been  lent  twelve  shiUis^ 
and  sixpence,  twopence-halfpenny : 

For  every  pledge  upon  which  there  shall  have  been  lent  fifteen  shillin|^ 
threepence : 

For  every  pledge  upon  which  there  shall  have  been  lent  seventeen  sLillic^ 
and  sixpence,  threepence-halfpenny : 

P'or  every  pledge  upon  which  there  shall  have  been  lent  one  pound,  foa^ 
pence,  and  so  on  progressively  and  in  proportion  for  any  sam  not  exceeding 
forty  shillings  : 

For  every  pledge  upon  which  there  shall  have  been  lent  any  sam  of 
money  exceeding  forty  shillings,  and  not  exceeding  forty-two  shillings^  eight- 
pence  : 

And  for  every  pledge  upon  which  there  shall  have  been  lent  any  sam  ex- 
ceeding forty-two  shillings,  and  not  exceeding  ten  pounds,  at  and  after  the 
rate  of  threepence,  and  no  more,  for  the  loan  of  every  twenty  shillings  for 
all  such  money  so  lent,  by  the  calendar  month,  including  the  current  month; 
and  so  in  proportion  for  any  fractional  sum  :  ^  I 

Which  said  several  sums  shall  be  taken  in  lieu  of,  and  as  a  full  8ati3ia^ 
tion  for  all  interest  due,  and  charges  for  warehouse  room  : ' 

III.  Rates, — ^That  in  aU  cases  where  any  intermediate  sum  lent  upon  aoj 
pawn  or  pledge  shall  exceed  the  sum  of  two  shillings  and  sixpence,  and  oat 
exceed  the  sura  of  forty  shillings,  the  person  lending  the  same  shall  and  maj 
take,  by  way  of  profit  as  aforesaid,  at  and  after  the  rate  of  fourpence,  and  no 
more,  for  the  loan  of  twenty  shillings  by  the  calendar  month,  including  the 
current  month  as  aforesaid.^ 

IV.  Pawvbrvkers  to  [five  Farthings  in  Change. — ^That  in  all  cases  where  the 
sum  to  he  demanded,  received,  and  taken  by  any  pawnbroker  or  pawn- 
hrokers,  his,  her,  or  their  servant  or  agent,  of  and  from  any  person  or  per^ 
sons  applying  or  ofiering  to  redeem  any  goods  or  chattels  pawned  or  pledged 
with  such  pawnbroker  or  pawnbrokers,  either  as  profit  upon  any  sum  lent, 
or  as  part  principal  and  part  profit,  shall  amount  to  a  total  sum  of  which  the 
piece  of  money  of  the  lowest  denomination  shall  be  one  farthing  ;  and  where 
the  person  or  pei'sons  so  applying  or  offering  to  redeem  such  goods  or  chat- 
tels, shall  liave  paid  down  the  sum  due  for  such  principal  and  profit,  or  for 
such  profit  only  (as  the  case  may  be),  except  the  last  remaining  farthing,  and 
shall  not  be  able  to  produce  and  pay  to  such  pawnbroker  or  pawnbrokers, 
his,  her,  or  their  servant  or  agent,  a  current  farthing,  and  which  shall  be  to 
the  satisfaction  and  liking  of  such  person  or  persons  to  receive  the  same, 
but  shall  in  lieu  thereof  tender  to  such  person  or  persons  to  receive  the 
same,  one  halfpenny,  in  order  to  discharge  the  said  remaining  fartlyng  so 
due  as  aforesaid,  the  said  pawnbroker  or  pawnbrokers,  his,  her,  or  their  ser- 
vant or  agent,  to  whom  such  tender  of  a  halfpenny  for  such  purpose  as 

1  As  to  advaiucd  above  L.IO  on  the  same  article,  see  25d  Deo.  1836,  Ross;  and  Engliah 
c:ifle,  C  'Wie  v.  Harris,  1  M.  :ind  M.  141. 

3  Although  no  penalty  is  spcciuliy  provided  for  the  offence  of  a  pawnbroker  exacting 
hii^her  rates  than  allowed  by  this  clause,  the  otTence,  in  practice,  is  dealt  with  under  Uie  26ih 
Ktection. — So  held  in  England,  R.  r.  Deard,  12  East,  673. 

'  The  Usury  Abolition  Act,  '2  aud  3  Vict.  c.  37,  exempts  pawnbrokers  from  its  benefit ;  but 
they  may  have  a  transaction  under  that  Act,  if  it  clearly  appears  to  have  been  no  part  of  Uitfir 
bu(<inc8s  of  pawnbruking. — Fenncll,  2  Q.  B.  June  1843. 
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aforesaid  shall  be  made,  shall  in  exchange  thereof  deliver  unto  such  person 
or  persons  so  redeeming  goods  as  aforesaid,  one  good  and  lawful  farthing  of 
thft  current  coin  of  this  kingdom,  or  in  default  thereof  shall  wholly  abate 
the  said  remaining  farthing  from  ike  total  sum  to  be  received  by  him  or 
them  of  such  person  or  persons  so  redeeming  goods  or  chattels  as  afore- 
said.^ 

V.  Limiting  the  Profits /or  Part  of  a  Mont/i, — That  in  all  cases  wliere  the 
party  or  parties  entitled  to  and  applying  for  the  redemption  of  goods  pawned 
within  the  space  of  seven  days  afler  the  expiration  of  the  first  calendar 
month  after  the  same  shall  have  been  pledged,  he,  she,  or  they  shall  and  may 
be  at  liberty  to  redeem  the  same,  without  paying  anything  by  way  of  profit 
to  the  pawnbroker  for  the  said  seven  days,  or  such  part  thereof  as  shall  then 
have  elapsed  ;  and  that  in  all  cases  where  the  party  or  parties  so  entitled, 
and  applying  as  aforesaid  after  the  expiration  of  the  said  first  seven  days, 
and  before  the  expiration  of  the  first  fourteen  days  of  the  second  calendar 
month,  he,  she,  or  they  shall  and  may  be  at  liberty  to  redeem  such  goods 
upon  paying  the  profit  payable  for  one  calendar  month,  and  the  half  of  an- 
other calendar  month,  to  the  pawnbroker ;  but  that  in  all  cases  where  the 
party  or  parties  so  entitled  and  applying  as  aforesaid,  afler  the  expiration 
of  the  said  first  fourteen  days,  and  before  the  expiration  of  the  said  second 
calendar  month,  it  shall  be  lawful  for  the  pawnbroker  to  demand  and  take 
the  profit  of  the  whole  second  month  ;  and  that  the  like  regulation  and  re- 
striction shall  take  place  and  be  in  force  in  every  subsequent  calendar  month, 
wherein  application  shall  be  made  for  redeeming  goods  pawned. 

VI.  Pawns  to  be  entered  in  Books, — ^That  all  and  every  person  and  persons 
who,  from  and  after  the  commencement  of  this  Act,  shall  take  by  way  of 
pawn  or  pledge,  of  or  from  any  person  or  persons  whomsoever,  any  goods  or 
chattels  of  what  kind  soever  the  same  shall  be,  and  whereon  shall  be  lent 
any  sum  of  money  exceeding  five  shillings,  sh^  forthwith,  and  before  he, 
she,  or  they  shall  or  may  advance  or  lend  any  money  upon  such  pawn  or 
pledge,  enter  or  cause  to  be  entered  in  a  fair  and  regular  manner,  in  a  book 
or  books  to  be  kept  by  him,  her,  or  them  for  that  purpose,  a  description  of 
the  goods  or  chattels  which  he,  she,  or  they  shall  receive  in  pawn,  pledge, 
or  exchange,  and  abo  the  sum  of  money  to  be  advanced  or  lent  thereon, 
with  the  day  of  the  month  and  year  on  which,  and  the  name  of  the  person  or 
persons  by  whom  such  goods  or  chattels  are  so  pawned,  pledged,  or  ex- 
changed, and  the  name  of  the  street  and  number  of  the  house,  if  the  same  shall 
be  said  to  be  numbered,  where  such  person  shall  abide,  and  whether  such 
person  or  persons  is  or  are  a  lodger  in,  or  the  keeper  of  such  house,  by  using 
the  letter  *<  L  "  if  a  lodger,  and  the  letter  ^'  H  "  if  a  housekeeper,  and  also  the 
name  and  place  of  abode  of  the  owner  or  owners  of  such  goods  and  chattels, 
according  to  the  information  of  the  person  pawning,  pledging,  or  exchanging* 
the  same,  into  all  which  circumstances  the  pawnbroker  is  hereby  required  to 
inquire  of  the  party  pawning,  before  any  money  shall  be  lent  or  advanced ; 
and  in  all  cases  where  the  money  lent  on  any  such  goods  or  chattels  shall 
not  exceed  the  sum  of  five  shillings,  such  entry  shall  be  made  in  such  book 
or  books,  by  all  and  every  such  person  and  persons  so  taking  the  same  by 
way  of  pawn,  pledge,  or  exchange  as  aforesaid,  within  four  hours  next  after 
the  said  goods  and  chattels  shall  have  been  so  pawned,  pledged,  or  ex- 
changed as  aforesaid ;    and    every  pledge  upon  which  shall  be  lent  any 

^  A  pawnbroker  is  not  entitled  to  calculate  monthly  interest  on  the  fractions  of  a  farthing, 
R.  V.  Goodbum,  8  Ad.  and  E.  508. 
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P^or  every  pledge  upon  wliicli  there  shall  have  been  lent  seven  shilliDgs 
and  sixpence,  one  penny  halfpenny  :  • 

For  every  pledge  upon  which  there  shall  have  been  lent  ten  shillings,  two- 
pence : 

For  every  pledge  upon  which  there  shall  have  been  lent  twelve  shillings 
and  sixpence,  twopence-halfpenny : 

For  every  pledge  upon  which  there  shall  have  been  lent  fifteen  shillings 
threepence  : 

For  every  pledge  upon  which  there  shall  have  been  lent  seventeen  shilliDgs 
and  sixpence,  threepence-halfpenny  : 

For  every  pledge  upon  which  there  shall  have  been  lent  one  pound,  four- 
pence,  and  so  on  progressively  and  in  proportion  for  any  sum  not  exceeding 
forty  shillings : 

For  every  pledge  upon  which  there  shall  have  been  lent  anj  sam  of 
money  exceeding  forty  shillings,  and  not  exceeding  forty-two  shillii^gSy  eight- 
pence  : 

And  for  every  pledge  upon  which  there  shall  have  been  lent  anj  sum  ex- 
ceeding forty-two  shillings,  and  not  exceeding  ten  pounds,  at  and  after  the 
rate  of  threepence,  and  no  more,  for  the  loan  of  every  twenty  shillings  for 
all  such  money  so  lent,  by  the  calendar  month,  including  the  current  month ; 
and  so  in  proportion  for  any  fractional  sum :  ^ 

Which  said  several  sums  shall  be  taken  in  lieu  of,  and  as  a  full  satisfac- 
tion for  all  interest  due,  and  charges  for  warehouse  room : ' 

III.  Rates, — That  in  all  cases  where  any  intermediate  sum  lent  upon  any 
pawn  or  pledge  shall  exceed  the  sum  of  two  shillings  and  sixpence,  and  not 
exceed  the  sum  of  forty  shillings,  the  person  lending  the  same  shall  and  may 
take,  by  way  of  profit  as  aforesaid,  at  and  after  the  rate  of  fourpence,  and  no 
more,  for  the  loan  of  twenty  shillings  by  the  calendar  month,  including  the 
current  month  ns  aforesaid.^ 

IV.  Paw7t brokers  to  give  Farthings  in  Change. — ^That  in  all  cases  where  the 
Piiin  to  be  demanded,  received,  and  taken  by  any  pawnbroker  or  pawn- 
brokers, his,  her,  or  their  servant  or  agent,  of  and  frona  any  person  or  per- 
sons applying  or  offering  to  redeem  any  goods  or  chattels  pawned  or  pledged 
with  such  pawnbroker  or  pawnbrokers,  either  as  profit  upon  any  sum  lent, 
or  as  part  principal  and  part  profit,  shall  amount  to  a  total  sum  of  which  the 
piece  of  money  of  the  lowest  denomination  shall  be  one  farthing ;  and  where 
the  person  or  persons  so  applying  or  offering  to  redeem  such  goods  or  chat- 
tels, shall  liavc  paid  down  the  sum  due  for  such  principal  and  profit,  or  for 
such  profit  only  (as  the  case  may  bo),  except  the  last  remaining  farthing,  and 
shall  not  be  able  to  produce  and  pay  to  such  pawnbroker  or  pawnbrokers 
his,  her,  or  their  servant  or  agent,  a  current  farthing,  and  which  shall  be  to 
the  satisfaction  and  likin<];  of  such  person  or  persons  to  receive  the  same, 
but  shall  in  lieu  thereof  tender  to  such  person  or  persons  to  receive  the 
same,  one  halfpenny,  in  order  to  discharge  the  said  remaining  fartlyng  so 
due  as  aforesaid,  the  said  pawnbroker  or  pawnbrokers,  his,  her,  or  their  ser^ 
vant  or  agent,  to  whom  such  tender  of  a  halfpenny  for  such  purpose  as 

1  Ah  to  adv.-uHCd  above  L.IO  on  the  same  article,  see  23d  Dec.  1836,  Ross;  and  EnglUh 
cuBc,  C  wie  V.  Harris,  1  M.  and  M.  141. 

'  Although  no  penalty  is  specially  provided  for  the  offence  of  a  pawnbroker  exacting 
higher  rates  than  allowed  by  this  clause,  the  otTence,  in  practice,  is  dealt  with  under  the  26ib 
section. — So  held  in  England,  R.  v.  Beard,  12  East,  673. 

'  The  Usury  Abolition  Act,  2  aud  3  Vict.  c.  37,  exempts  pawnbrokers  from  its  benefit ;  but 
they  may  have  a  transaction  under  that  Act,  if  it  clearly  appears  to  have  been  no  part  of  th<fir 
bunnets  of  pawnbroking. — Pennoll,  2  Q.  B.  June  1843. 


PAWNBROKEBS'  ACT  (39  and  40  Geo.  HI.)  729 

0hall  be  redeemed  shall,  at  the  time  of  such  redemption,  fairly  and  legibly 
write  or  indorse,  or  cause  to  be  written  or  indorsed,  upon  every  duplicate 
respecting  such  pawn  or  pledge,  the  amount  of  the  profit  taken  by  him,  or 
on  his  account,  on  the  money  lent  upon  such  goods  or  chattels  so  redeemed, 
and  shall  keep  such  duplicate  in  his  custody  for  the  space  of  one  year  then 
next  following. 

Vm.  PenaUy  against  urdatofidly  Pawning, — That  from  and  after  the  com- 
mencement of  this  Act,  if  any  person  or  persons  shall  knowingly  and  de- 
signedly pawn,  pledge,  or  exchange,  or  unlawfully  dispose  of  the  goods  or 
chattels  of  any  other  person  or  persons,  not  being  employed  or  authorized  by 
the  owner  or  owners  thereof  so  to  do,  it  shall  be  lawful  for  any  justice  to 
grant  his  warrant  to  apprehend  any  person  so  offending,  and  if  he,  she,  or 
they  shall  be  thereof  convicted,  by  the  oath  of  any  credible  witness  or  wit- 
nesses, or  by  the  confession  of  the  person  or  persons  charged  with  such 
offence,^  before  any  justice  or  justices  of  the  peace  for  the  county,  riding, 
division,  city,  liberty,  town,  or  place  where  the  offence  shall  be  committed 
(which  oath  every  such  justice  or  justices  as  aforesaid  is  and  are  hereby  em- 
powered and  required  to  administer),  every  such  offender  shall,  for  every 
such  offence,  forfeit  any  sum  not  exceeding  five  pounds,  nor  less  than  twenty 
shillings,  and  also  the  full  value  of  the  goods  or  chattels  so  pawned,  pledged, 
exchanged,  or  disposed  of,  such  value  to  be  ascertained  by  such  justice  or 
justices ;  and  in  case  the  said  forfeiture  shall  not  be  forthwith  paid,  the  jus- 
tice or  justices  of  the  peace  as  aforesaid,  before  whom  such  conviction  shall 
be  had,  shall  commit  the  party  or  parties  so  convicted  to  the  house  of  cor- 
rection or  some  other  public  prison  of  the  county,  riding,  division,  city, 
liberty,  town,  or  place  wherein  the  offender  or  offenders  shall  reside,  or  be 
convicted,  there  to  remain  and  be  kept  to  hard  labour  for  a  space  not  ex- 
ceeding three  calendar  months,  unless  the  said  forfeitures  shiJl  be  sooner 
paid ;  and  if  within  three  days  before  the  expiration  of  the  said  term  of 
commitment  the  said  forfeitures  shall  not  be  paid,  the  said  justice  or  justices, 
at  his  and  their  discretion,  may  order  the  person  or  persons  so  convicted  to 
be  publicly  whipped  in  the  house  of  correction  or  prison  to  which  the  of- 
fender or  offenders  shall  have  been  committed,  or  in  some  other  public  place 
of  the  county,  riding,  division,  city,  liberty,  town,  or  place  where  the  offence 
shall  have  been  committed,  as  to  such  justice  or  justices  shall  seem  proper;' 
and  the  said  respective  forfeitures,  when  recovered,  shall  be  applied  towards 
making  satisfaction  thereout  to  the  party  or  parties  injured,  and  defraying 
the  costs  of  the  prosecution,  as  shall  be  adjudged  reasonable  by  the  justice 
or  justices  before  whom  such  conviction  shall  be  had ;  but  if  the  party  or 
parties  injured  shall  decline  to  accept  of  such  satisfaction  and  costs,  or  if 
there  shall  be  any  overplus  of  the  said  respective  forfeitures,  after  making 
such  satisfaction  and  paying  such  costs  as  aforesaid,  then  such  respective 
forfeitures,  or  the  overplus  thereof  (as  the  case  shall  happen),  shall  be  paid 
and  applied  to  and  for  the  use  of  the  poor  of  the  parish  or  place  where  such 
offence  shall  have  been  committed,  and  shall  be  paid  to  the  overseers  of  the 
poor  of  such  parish  or  place  for  that  purpose.^ 

1  A  charge  of  hdirfihAt  the  articlei  were  illegallT  pawned,  is  not  a  lufficient  charge  :  Talev 
3N.  andM.  623.  o     *  r-  >  o    »       -^ 

>  Whipping  of  females  is  aholiihed  hy  1  Geo.  lY.  c  57. 

*  It  has  been  hold  in  England,  that  where  gooda  of  another  are  pledged  for  a  temporary 

Euppose,  with  reasonable  intention  of  redeeming  them,  the  offence  is  nnlawfiilly  pawning ; 
ut  if  the  party  intended  permanently  to  deprive  the  owner  of  them,  it  has  been  held  larceny ; 
R.  V.  Petheon,  9  C.  and  P.  552.  In  Scotland,  snch  appropriation  has  been  treated  as  theft, 
withoat  much  regard  to  this  distinction. 
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8»m  of  money  above  ten  shillings,  shall  be  entered  in  the  manner  aforesaid 
in  a  book  or  books  to  be  kept  for  that  purpose,  separate  and  apart  finom  all 
other  pledges  whatever ;  and  every  such  entry  of  such  pledge  whereon  aWl 
he  lent  any  sum  of  money  exceeding  ten  shillings,  shall  be  numbered  in  Boch 
book  or  books  progressively  as  they  are^  received  in  pawn,  in  the  manner 
following  {videlicet) :  the  first  pledge  that  is  received  in  pawn  in  the  month  of 
September  next,  shall  be  numbered  No.  1,  the  second  No.  2,  and  so  on  pro- 
gressively until  the  end  of  the  month  ;  and  the  first  pledge  that  is  received 
in  the  next  month,  shall  be  numbered  No.  1,  the  second  No.  2,  and  so  on 
progressively  and  in  like  manner  until  the  end  of  the  month  $  and  the  Hke 
regulation  with  respect  to  the  numbers  of  all  pledges  above  ten  shilling 
shall  be  observed  in  every  succeeding  month  throughoat  the   3rear;  and 
upon  every  note  or  memorandum  respecting  any  such  pledge  whereon  shall 
be  lent  any  sum  exceeding  ten  shillings  as  aforesaid,  shall  be  fairly  and  le- 
gibly written  or  printed  the  number  of  the  entry  of  such  pledge  so  entered 
in  such  book  or  books  as  aforesaid ;  and  every  such  person  shall,  at  the  time 
of  the  taking  of  every  pawn,  pledge,  or  exchange  whatsoever,  give  to  the 
person  or  persons  so  pawning,  pledging,  or  exchanging  the  same,  a  note  or 
memorandum,  isdvly  and  legibly- written  or  printed,  or  in  part  written  and 
in  part  printed,  containing  therein  and  in  like  manner  a  description  of  the 
goods  and  chattels  which  he,  she,  or  they  have  received  in  pawn,  pledge, 
or  exchange,  and  also  the  sum  of  money  advanced  thereon,  with  the  day  of 
the  month  and  year  on  which,  and   the  name  and  place  of  abode,  and 
number  of  the  house,  if  said  to  be  numbered,  of  the  person  or  perBom 
by  whom  such  goods  or  chattels  are  so  pawned,  pledged,  or  exchanged,  and 
whether  such  person  is  a  lodger  or  housekeeper  as  aforesaid,  by  using  the 
letter  '^  L ''  if  a  lodger,  and  the  letter  "  H  "  if  a  housekeeper,  and  also  the 
name  and  place  of  abode  of  the  owner  or  owners  thereof,  according  to  the 
information  aforesaid,  and  upon  which  said  note  or  memorandum,  or  on  the 
back  whereof,  shall  be  moreover  fairly  written  or  printed  the  name  and  place 
of  abode  of  the  pawnbroker  giving  the  same,^  which  said  note  or  memoran- 
dum the  party  and  parties  pawning,  pledging,  or  exchanging  the  said  goods 
or  chattels  shall,  and  he,  she,  or  they,  is  and  are  hereby  required  to  accept 
and  take  in  all  cases,  and  the  pawnbroker  shall  not  receive  and  retain  such 
pledge  unless  the  party  pledging  or  offering  to  pledge  the  same  shall  accept 
and  take  such  note  or  memorandum ;  and  every  such  note,  where  the  sum 
lent  shall  be  less  than  five  shillings,  shall  be  delivered  gratis;  and  where  the 
sum  lent  shall  be  five  shillings  or  upwards,  and  less  than  ten  shillings,  such 
pawnbroker  shall  and  may  take  one  halfpenny  for  the  same ;  and  where  the 
sum  lent  shall  be  ten  shillings  or  upwards,  and  less  than  twenty  shillings, 
such  pawnbroker  shall  and  may  take  one  penny  for  the  same ;  and  where  the 
sum  lent  shall  be  twenty  shillings  or  upwards,  and  less  than  five  pounds, 
the  sum  of  twopence  for  the  same ;  and  where  the  sum  lent  shall  be  five 
pounds  or  upwards,  the  sum  of  fourpence,  and  no  more ;  and  which  note  shall 
be  produced  to  the  pawnbroker  before  he  or  she  shall  be  obliged  to  redeliver 
the  respective  goods  or  chattels,  except  as  hereinafter  is  excepted.* 

VII.  The  Amount  of  Profits, — That  in  all  cases  where  any  goods  or  chattels 
pawned  or  pledged  shall  be  redeemed,  the  pawnbroker  of  whom  the  same 

1  A  pawnbroker  who  fills  up  the  ticket  according  to  the  information  giTOD,  compliet  witk 
the  Act  unless  he  knows  such  information  to  be  false  :  Attenborough  v.  Loudon,  &  Law  J. 
(N.  8.),  Exoh.  251. 

*  It  has  been  held  in  England,  that  if  the  goods  be  not  entered  under  this  aeetion.  no  pre- 
perty  it  vested  in  the  pawnbroker,  nor  has  he  any  lien  thereon  ;  Ferguson,  6  Scott,  #94. 
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formation  on  the  subject,   in  order  to  be  further  examined ;  and  if  upon 
^  either  of  the  said  examinations  it  shall  appear  to  the  satisfaction  of  such  jus- 

*  tice  or  justices  that  the  said  goods  or  chattels  were  stolen,  or  illegally  or 

*  clandestinely  obtained,  or  that  the  person  or  persons  offering  or  endeavour- 
"  ing  to  redeem  the  same  hath  or  hath  not  any  pretence  or  colour  of  light  so 
'  to  do,  the  said  justice  or  justices  is  and  are  hereby  authorized  and  required 
'    to  commit  the  party  or  parties  offending  to  the  common  gaol,  or  house  of 

■  correction  for  the  county,  riding,  division,  city,  liberty,  town,  or  place  where- 

■  in  the  offence  shall  be  committed,  there  to  be  dealt  with  according  to  law, 
'  where  the  nature  of  the  ofience  shall  authorize  such  commitment  by  any 
!     otiier  law,  and  where  the  nature  of  the  offence  shall  not  authorize  such 

commitment  by  any  other  law,  then  such  commitment  shall  be  for  any  time 
not  exceeding  three  calendar  months,  at  the  discretion  of  such  justice  or 
justices. 

XI.  Fe»*8oni  buying  or  taking  in  Pledge  unfinished  Goods^  etc. — ^That  from  and 
after  the  commencement  of  this  Act,  if  any  person  or  persons  shall  knowingly 
buy  or  take  in  as  a  pledge  or  pawn,  or  in  exchange,  any  goods  of  any  manu- 
facture, or  of  any  part  or  branch  of  any  manufacture,  either  mixed  or  se* 
parate,  or  any  materials  whatsoever  plainly  intended  for  the  composing  or 
manufacturing  of  any  goods,  after  such  goods  or  matetials  respectively  are 
put  into  a  state  or  course  of  manufacture,  or  into  a  state  for  any  process 
or  operation,  to  be  thereupon  or  therewith  performed,  and  before  such 
goods  or  materials  are  completed  or  finished  for  the  purposes  of  wear  or 
consumption,  or  any  linen  or  apparel,  which  goods,  materials,  linen  or  ap- 
parel, are  or  shall  be  entrusted  to  any  person  or  persons  to  wash,  scour, 
iron,  mend,  manufacture,  work  up,  finish,  or  make  up,  and  shall  be  con- 
victed of  the  same  on  the  oath  of  one  credible  witness,  or  on  confession  of 
the  party  or  parties,  before  one  or  more  justice  or  justices,  every  such 
person  or  persons  shall  forfeit  double  the  sum  given  for  or  lent  on  the 
same,  to  be  paid  to  the  poor  of  the  parish  where  the  offence  is  com- 
mitted, to  be  recovered  in  the  same  manner  as  any  other  forfeitures  are 
by  this  Act  directed  to  be  recovered,  and  shall  likewise  be  obliged  to  re- 
store the  said  goods  and  materials  to  the  owner  or  owners  thereof,  in  the 
presence  of  the  said  justice  or  justices.^     (See  20  Geo.  11.  c.  24,  s.  6.) 

XII.  £mp<ncering  peace  officers  to  search, — That  if  the  owner  or  owners  of 
any  goods  of  any  manufacture,  or  of  any  part  or  branch  of  any  manufacture, 
either  mixed  or  separate,  or  any  materials  whatsoever,  plainly  intended  for 
the  composing  or  manufacturing  of  any  goods,  after  such  goods  or  materials 
respectively  are  put  into  a  state  or  course  of  manufacture,  or  into  a  state 
for  any  process  or  operation  to  be  thereupon  or  therewith  performed,  and 
before  such  goods  or  materials  are  completed  or  finished  for  the  purposes 
of  wear  or  consumption,  or  any  linen  or  apparel,  which  goods,  materials, 
linen,  or  apparel,  are  or  shall  be  so  intrusted  as  aforesaid,  unlawfully  pawned, 
pledged,  or  exchanged,  shall  make  out  either  on  his,  her,  or  their  oath,  or 
by  the  oath  of  any  credible  witness,  or  being  one  of  the  people  called 
Quakers,  by  solemn  afiirmation,  before  any  justice  or  justices  of  the  peace 
within  his  or  their  jurisdiction,  that  there  is  just  cause  to  suspect  that  any 
person  or  persons  within  the  jurisdiction  of  any  such  justice  or  justices  hath 
or  have  taken  to  pawn,  or  by  way  of  pledge  or  in  exchange,  any  such  goods 
or  materials,  linen  or  apparel,  so  intrusted  as  aforesaid,  of  such  owner  or 

1  By  5  Geo.  IV.  c.  107,  and  7  Geo.  IV.  o.  1.5,  a  peoalty  of  L.20  is  imposed  on  any  person 
taking  in  pawn  an  article  marked  **CheUta  Hospital.'*^ 
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owners,  and  without  the  privity  or  authority  of  each  owner  or  ownei 
thereof,  and  shall  make  appear,  to  the  satis&ction  of  an j  such  justioe  ( 
justices,  probable  grounds  for  such  the  suspicion  of  the  owner  or  owna 
thereof,  then  and  in  any  such  case,  any  justice  or  justices  of  the  peac 
within  his  or  their  jurisdiction,  may  issue  his  or  their  warrant  for  seArdi 
ing,  within  the  hours  of  business,  the  house,  warehouse,  or  other  place  c 
any  such  person  or  persons  who  shall  be  charged,  on  oath  or  affirmation  i 
aforesaid,  as  suspected  to  have  received  or  taken  in  pawn,  or  by  way  c 
pledge  or  in  exchange,  any  such  goods  or  materials,  linen  or  appanel,  witk 
\  out  the  privity  of  or  authority  from  the  owner  or  owners  thereof;  aod  i 

the  occupier  or  occupiers  of  any  house,  warehouse,  or  other  place  whereu 
\]  any  such  goods,  materiab,  linen,  or  apparel,  shall,  on  oath,  or  affirmatioi 

\\  as  aforesaid,  be  charged  or  suspected  to  be,  shall,  after  the  commencemen 

of  this  Act,  on  request  made  to  him,  her,  or  them,  to  open  the  same  by  an; 
It  peace  officer  authorized  to  search  there  by  warrant  from  any  justice  o 

justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town  o 
p  place,  in  which  such  house,  warehouse,  or  other  place  shall  be  sitottt 

. '  refuse  to  open  the  same  and  permit  the  same  to  be  searched,  it  shall  b 

lawful  for  any  peace  officer  to  break  open  any  such  house,  warehouse,  o 

'||  other  place,  within  the  hours  of  business,  and  to  search,  as  he  shall  thin] 

•  fit  therein,  for  the  goods,  materials,  linen,  or  apparel  suspected  to  be  then 

doing  no  wilful  damage  ;  and  no  pawnbroker  or  other  person  or  persons  shal 

oppose  or  hinder  any  such  search ;  and  if,  upon  the  search  of  the  houM 

warehouse,  or  other  place  of  any  such  suspected  person  or  persons  as  afore 

said,  any  of  the  goods,  materials,  linen  or  apparel,  which  shall  have  been  s 

pawned,  pledged,  or  exchanged  as  aforesaid,  shall  be  found,  and  the  propert; 

of  the  owner  or  owners  thereof  shall  be  made  out  to  the  satisfaction  of  an; 

i  such  justice  or  justices,  by  the  oath  of  one  or  more  credible  witness  or  wit 

i !  nesses,  or  if  any  such  witness  or  witnesses  shall  be  of  the   people  calle 

I  Quakers,  by  solemn  affirmation,  or  by  the  confession  of  the  person  or  person 

charged  with  any  such  offence,  any  such  justice  or  justices  shall  thereupoi 
\  cause  the  goods,  materials,  linen,  or  apparel,  found  on  any  such  search,  an 

I  pawned,  pledged,  or  exchanged  as  aforesaid,  to  be  forthwith  restored  to  th 

owner  or  owners  thereof.^ 

XI II.  Where  goods  are  urdawfuUy  Pawned, — ^That  if  the  owner  or  ownei 
of  any  goods  or  chattels  unlawfully  pawned,  pledged,  or  exchanged,  sha! 
make  out,  either  on  his,  her,  or  their  oath,  or  by  the  oath  of  any  ciedibl 
witness,  or  being  one  of  the  people  called  Quakers,*  by  solemn  affirmatioi 
before  any  justice  or  justices  of  the  peace  within  his  or  their  jurisdictioi 
that  such  owner  or  owners  hath  or  have  had  his,  her,  or  their  goods  c 
chatteb  unlawfully  obtained  or  taken  from  him,  her,  or  them,  and  that  ther 
is  just  cause  to  suspect  that  any  person  or  persons  within  the  jurisdiction  c 
any  such  justice  or  justices  hath  or  have  taken  to  pawn,  or  by  way  of  pledg 
or  in  exchange,  any  goods  or  chattels  of  such  owner  or  owners,  and  withou 
the  privity  or  authority  of  such  owner  or  owners  thereof,  and  shall  make  ap 
pear,  to  the  satisfaction  of  any  such  justice  or  justices,  probable  grounds  fo 
such  the  suspicion  of  the  owner  or  owners  thereof,  then  and  in  any  such  cas 
any  justice  or  justices  of  the  peace  within  his  or  their  jurisdiction  may  issu 
his  or  their  warrant  for  searching,  within  the  hours  of  business,  the  houM 
warehouse,  or  other  place  of  any  such  person  or  persons  who  shall  be  chargec 

1  An  article  in  pawn  may  be  sold  by  its  owner ;  Franklin,  13  M.  and  W.  481. 
>  Extended  to  Morayians  and  Separatists  by  3  and  4  Will.  lY.  o.  49  and  8  ;  1  VicL  c  J 
15,  and  77.    See  Oath. 
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on  oath  or  affirmation  as  aforesaid,  as  suspected  to  have  received  or  taken 
in  pawn,  or  by  way  of  pledge,  or  in  exchange,  any  such  goods  or  chattels, 
without  the  privity  of  or  authority  from  the  owner  or  owners  thereof;  and  if 
the  occupier  or  occupiers  of  any  house,  warehouse,  or  other  place  wherein 
any  such  goods  or  chattels  shall,  on  oath  or  affirmation  as  aforesaid  be 
charged,  or  suspected  to  be,  shall,  after  the  commencement  of  this  Act,  on 
request  made  to  him,  her,  or  them,  to  open  the  same,  by  any  peace  officer 
authorized  to  search  there,  by  warrant  fiom  a  justice  or  justices  of  the  peace 
for  the  county,  riding,  division,  city,  liberty,  town,  or  place  in  which  such 
house,  warehouse,  or  other  place  shidl  be  situate,  refuse  to  open  the  same 
and  permit  the  same  to  be  searched,  it  shall  be  lawful  for  any  peace  officer 
to  break  open  any  such  house,  warehouse,  or  other  place,  within  the  hours 
of  business,  and  to  search  as  he  shall  think  fit  therein,  for  the  goods  or  chat- 
tels suspected  to  be  there,  doing  no  wilful  damage ;  and  no  pawnbroker 
or  other  person  or  persons  shall  oppose  or  hinder  any  such  search ;  and  if, 
upon  the  search  of  the  house,  warehouse,  or  other  place  of  any  such  sus- 
pected person  or  persons  as  aforesaid,  any  of  the  goods  or  chattels  which 
shall  have  been  so  pawned,  pledged,  or  exchanged  as  sibresaid  shall  be  found, 
and  the  property  of  the  owner  or  owners  from  whom  the  same  shall  have 
been  unlawfully  obtained  or  taken,  shall  be  made  out  to  the  satisfaction  of 
any  such  justice  or  justices,  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  or  if  any  such  witness  or  witnesses  shall  be  of  the  people  called 
Quakers^  by  solemn  affirmation,  or  by  the  confession  of  the  person  or  .persons 
charged  with  any  such  offence,  any  such  justice  or  justices  shall  thereupon 
cause  the  goods  and  chattels  found  on  any  such  search,  and  pawned,  pledged, 
or  exchanged  as  aforesaid,  to  be  forthwith  restored  to  the  owner  or  owners 
thereof.^ 

XIV.  Paumbroker  who  will  not  ddiver  vp  Goods. — That  from  and  af^er  the 
commencement  of  this  Act,  if  any  goods  or  chattels  shall  be  pawned  or 
pledged  for  securing  any  money  lent  thereon,  not  exceeding  in  the  whole 
the  principal  sum  of  ten  pounds,  and  the  profit  thereof,  and  if  within  one 
year  afler  the  pawning  or  pledging  thereof  (proof  having  been  made  on 
oath  or  affirmation  as  aforesaid  by  one  or  more  credible  witness  or  wit- 
nesses^ and  by  producing  the  note  or  memorandum  directed  to  be  given 
by  this  Act  as  aforesaid,  before  any  justice  or  justices,  to  the  satisfaction  of 
any  such  justice  or  justices,  of  the  pawning  or  pledging  of  any  such  goods 
or  chattels  within  the  said  space  of  one  year,  or  one^year  and  three  months, 
as  the  case  may  be)  any  such  pawner  or  pawners  who  was  or  were  the  real 
owner  or  owners  of  such  goods  or  chattels  at  the  time  of  the  pawning  or 
pledging  thereof,  his,  her,  or  their  executors,  administrators,  or  assigns,  shali 
tender  unto  the  person  or  persons  who  lent,  on  the  security  of  the  goods  or 
chattels  pawned,  his  executors,  administrators,  or  assigns,  the  principal 
money  borrowed  thereon,  and  profits,  according  to  the  table  of  rates  by  this 
Act  established,  and  the  person  who  took'such  goods  or  chattels  in  pawn, 
his  or  her  executors,  administrators,  or  assigns,  shall  thereupon,  without 
showing  reasonable  cause  for  so  doing  to  the  satisfaction  of  such  justice  or 
justices,^  neglect  or  refuse  to  deliver  back  the  goods  or  chattels  so  pawned 
for  any  sum  or  sums  of  money  not  exceeding  the  said  principal  sum  of  ten 

^  This  clause  was  beM  not  to  take  away  the  remedy  of  the  owner  at  common  law  ;  Peet, 
1  Stark,  472 ;  Packer,  2  Camp.  336  ;  9th  June  1841,  Tweddel. 

*  Declaration<i  are  substituted  by  5  and  6  Will.  lY.  c.  62.    See  Oaik. 

'  A  pawnbroker  is  bound  to  bestow  more  than  ordinarr  oare  on  the  articles  pawned,  and 
is  liable,  unless  taken  from  him  by  force  and  without  bk  mult ;  Clark,  Oow*s  N.  JP.  Cases,  90. 
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owners,  and  without  the  privity  or  authority  of  such  owner  or  owners 
thereof,  and  shall  make  appear,  to  the  satisfaction  of  any  such  justice  or 
justices,  probable  grounds  for  such  the  suspicion  of  the  owner  or  owners 
thereof,  then  and  in  any  such  case,  any  justice  or  justices  of  the  peace 
within  his  or  their  jurisdiction,  may  issue  his  or  their  warrant  for  search- 
ing, within  the  hours  of  business,  the  house,  warehouse,  or  other  place  of 
any  such  person  or  persons  who  shall  be  charged,  on  oath  or  affirmation  as 
aforesaid,  as  suspected  to  have  received  or  taken  in  pawn,  or  by  way  of 
pledge  or  in  exchange,  any  such  goods  or  materials,  linen  or  apparel,  with- 
out the  privity  of  or  authority  from  the  owner  or  owners  thereof;  and  if 
the  occupier  or  occupiers  of  any  house,  warehouse,  or  other  place  wherdn 
any  such  goods,  materials,  linen,  or  apparel,  shall,  on  oath,  or  affirmation 
as  aforesaid,  be  charged  or  suspected  to  be,  shall,  afler  the  commenoement 
of  this  Act,  on  request  made  to  him,  her,  or  them,  to  open  the  same  bj  any 
peace  officer  authorized  to  search  there  by  warrant  from  any  justice  or 
justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town  or 
place,  in  which  such  house,  warehouse,  or  other  place  shall  be  situate, 
refuse  to  open  the  same  and  permit  the  same  to  be  searched,  it  shall  be 
lawful  for  any  peace  officer  to  break  open  any  such  house,  warehouse,  or 
other  place,  within  the  hours  of  business,  and  to  search,  as  he  shall  think 
fit  therein,  for  the  goods,  materials,  linen,  or  apparel  suspected  to  be  there, 
doing  no  wilful  damage  ;  and  no  pawnbroker  or  other  person  or  persons  shall 
oppose  or  hinder  any  such  search ;  and  if,  upon  the  search  of  the  house, 
warehouse,  or  other  place  of  any  such  suspected  person  or  persons  as  afore- 
said, any  of  the  goods,  materials,  linen  or  apparel,  which  shall  have  been  so 
pawned,  pledged,  or  exchanged  as  aforesaid,  shall  be  found,  and  the  property 
of  the  owner  or  owners  thereof  shall  be  made  out  to  the  satisfaction  of  any 
such  justice  or  justices,  by  the  oath  of  one  or  more  credible  witness  or  wit- 
nesses, or  if  any  such  witness  or  witnesses  shall  be  of  the  people  called 
Quakers,  by  solemn  affirmation,  or  by  the  confession  of  the  person  or  persona 
charged  with  any  such  offence,  any  such  justice  or  justices  shall  thereupon 
cause  the  goods,  materials,  linen,  or  apparel,  found  on  any  such  search,  and 
pawned,  pledged,  or  exchanged  as  aforesaid,  to  be  forthwith  restored  to  the 
owner  or  owners  thereof.* 

XIII.  Where  goods  are  unlawfully  Patcned, — That  if  the  owner  or  owners 
of  any  goods  or  chattels  unlawfully  pawned,  pledged,  or  exchanged,  shall 
make  out,  either  on  his,  her,  or  their  oath,  or  by  the  oath  of  any  credible 
witness,  or  being  one  of  the  people  called  Quakers,^  by  solemn  affirmation, 
before  any  justice  or  justices  of  the  peace  within  his  or  their  jurisdiction, 
that  such  owner  or  owners  hath  or  have  had  his,  her,  or  their  goods  or 
chattels  unlawfully  obtained  or  taken  from  him,  her,  or  them,  and  that  there 
is  just  cause  to  suspect  that  any  person  or  persons  within  the  jurisdiction  of 
any  such  justice  or  justices  hath  or  have  taken  to  pawn,  or  by  way  of  pledge 
or  in  exchange,  any  goods  or  chattels  of  such  owner  or  owners,  and  without 
the  privity  or  authority  of  such  owner  or  owners  thereof,  and  shall  make  ap- 
pear, to  the  satisfaction  of  any  such  justice  or  justices,  probable  grounds  for 
such  the  suspicion  of  the  owner  or  owners  thereof,  then  and  in  any  such  case 
any  justice  or  justices  of  the  peace  within  his  or  their  jurisdiction  may  issue 
his  or  their  warrant  for  searching,  within  the  hours  of  business,  the  house, 
warehouse,  or  other  place  of  any  such  person  or  persons  who  shall  be  charged, 

1  An  article  in  pawn  may  be  sold  by  its  owner ;  Franklin,  13  M.  and  W.  481. 
>  Extended  to  MoraTians  and  Separatists  by  3  and  4  Will.  lY.  o.  49  and  8  ;  1  Yiot.  c  5, 
15,  and  77.    See  Oath. 
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on  oath  or  affirmation  as  aforesaid,  as  suspected  to  have  received  or  taken 
in  pawn,  or  by  way  of  pledge,  or  in  exchange,  any  such  goods  or  chattels, 
without  the  privity  of  or  authority  from  the  owner  or  owners  thereof;  and  if 
the  occupier  or  occupiers  of  any  house,  warehouse,  or  other  place  wherein 
any  such  goods  or  chattels  shall,  on  oath  or  affirmation  as  aforesaid  be 
charged,  or  suspected  to  be,  shall,  after  the  commencement  of  this  Act,  on 
request  made  to  him,  her,  or  them,  to  open  the  same,  by  any  peace  officer 
authorized  to  search  there,  by  warrant  firom  a  justice  or  justices  of  the  peace 
for  the  county,  riding,  division,  city,  liberty,  town,  or  place  in  which  such 
house,  warehouse,  or  other  place  shidl  be  situate,  refuse  to  open  the  same 
and  permit  the  same  to  be  searched,  it  shall  be  lawful  for  any  peace  officer 
to  break  open  any  such  house,  warehouse,  or  other  place,  within  the  hours 
of  business,  and  to  search  as  he  shall  think  fit  therein,  for  the  goods  or  chat- 
tels suspected  to  be  there,  doing  no  wilful  damage;  and  no  pawnbroker 
or  other  person  or  persons  shall  oppose  or  hinder  any  such  search ;  and  if, 
upon  the  search  of  the  house,  warehouse,  or  other  place  of  any  such  sus- 
pected person  or  persons  as  aforesaid,  any  of  the  goods  or  chattels  which 
shall  have  been  so  pawned,  pledged,  or  exchanged  as  aforesaid  shall  be  found, 
and  the  property  of  the  owner  or  owners  from  whom  the  same  shall  have 
been  unlawfully  obtained  or  taken,  shall  be  made  out  to  the  satisfaction  of 
any  such  justice  or  justices,  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  or  if  any  such  witness  or  witnesses  shall  be  of  the  people  called 
Quakersy  by  solemn  affirmation,  or  by  the  confession  of  the  person  or  .persons 
charged  with  any  such  offence,  any  such  justice  or  justices  shall  thereupon 
cause  the  goods  and  chattels  found  on  any  such  search,  and  pawned,  pledged, 
or  exchanged  as  aforesaid,  to  be  forthwith  restored  to  the  owner  or  owners 
thereof.^ 

XIV.  Pawnbroker  who  will  not  deliver  vp  Goods, — That  from  and  after  the 
commencement  of  this  Act,  if  any  goods  or  chattels  shall  be  pawned  or 
pledged  for  securing  any  money  lent  thereon,  not  exceeding  in  the  whole 
the  principal  sum  of  ten  pounds,  and  the  profit  thereof,  and  if  within  one 
year  after  the  pawning  or  pledging  thereof  (proof  having  been  made  on 
oath  or  affirmation  as  aforesaid  by  one  or  more  credible  witness  or  wit- 
nesses^ and  by  producing  the  note  or  memorandum  directed  to  be  given 
by  this  Act  as  aforesaid,  before  any  justice  or  justices,  to  the  satisfaction  of 
any  such  justice  or  justices,  of  the  pawning  or  pledging  of  any  such  goods 
or  chattels  within  the  said  space  of  one  year,  or  one^ear  and  three  months, 
as  the  case  may  be)  any  sudi  pawner  or  pawners  who  was  or  were  the  real 
owner  or  owners  of  such  goods  or  chattels  at  the  time  of  the  pawning  or 
pledging  thereof,  his,  her,  or  their  executors,  administrators,  or  assigns,  shali 
tender  unto  the  person  or  persons  who  lent,  on  the  security  of  the  goods  or 
chattels  pawned,  his  executors,  administrators,  or  assigns,  the  principal 
money  borrowed  thereon,  and  profits,  according  to  the  table  of  rates  by  this 
Act  established,  and  the  person  who  took'*such  goods  or  chattels  in  pawn, 
his  or  her  executors,  administrators,  or  assigns,  shall  thereupon,  without 
showing  reasonable  cause  for  so  doing  to  the  satisfaction  of  such  justice  or 
justices,^  neglect  or  refuse  to  deliver  back  the  goods  or  chattels  so  pawned 
for  any  sum  or  sums  of  money  not  exceeding  the  said  principal  sum  of  ten 

1  Tliis  clause  was  beM  not  to  take  away  the  remedy  of  the  owner  at  common  law  ;  Feet, 
1  Stark,  472 ;  Packer,  2  Camp.  336 ;  9th  June  1841,  Tweddel. 

>  Declarations  are  substituted  by  5  and  6  WiU.  lY.  c.  62.    See  Oa#A. 

*  A  pawnbroker  is  bound  to  bestow  more  than  ordinarr  oare  on  the  articles  pawned,  and 
is  liable,  unless  taken  from  him  by  force  and  without  bis  naalt ;  Clark,  Oow*s  N.  JP.  Cases,  90. 


736         PAWNBROKERS'  ACT  (39  asd  40  Geo.  IIL) 

case  the   money  lent  shall  exceed  the  sum  of  ten  shfllingSy  the  pawnbroker 
flliall  receive  the  like  sum  of  monev  aa  he  b  entitled  to  receiTe  and  take  oo 
giving  the  ori^nal  note  or  memorandum,  such  monej  to  be  paid  by  the  partj 
appljing*for  the  same  at  the  time  of  making  the  said  application  ;  and  the 
person  orjpersons  having  so  obtained  such  copj  of  the  note  or  memorandoBi, 
and  form  of  affidavit  as  aforesaid,  shall  thereupon  prove  his,  her,  or  their 
pro[>crt7  in  or  right  to  such  goods  and  chatteb,  to  the  satisfaction  of  some 
justice  of  the  peace  for  the  county,  riding,  division,  citj,  town,  liberty,  or 
place,  where  the  said  goodii  or  chattels  shall  have  been  pledged,  pawned,  or 
exchanged,  and  bhall  also  verify  on  oath  or  affirmation,  as  the  case  may  be, 
before  the  said  justice,  the  truth  of  the  particular  circa  instances  attending 
the  case  mentioned  in  such  affidavit  or  affirmation  to  be  made  as  aforesaid, 
the  caption  of  such  oath  or  affirmation  to  be  authenticated  by  the  hand- 
writing thereto  of  the  justice  before  whom  the  same  shall  be  made,  and  who 
shall  and  is  hereby  required  so  to  authenticate  the  same,  whereapon  the 
pawnbroker  shall  suffer  the  person  or  persons  proving  snch  property  to  the 
satisfaction  of  such  justice  as  aforesaid,  and  making  such  affidavit  or  affirma- 
tion as  aforesaid,  on  leaving  such  copy  of  the  said  note  or  memorandum,  and 
the  said  affidavit  or  affirmation,  with  the  said  pawnbroker,  to  redeem  such 
gornh  or  chattels.* 

XVII.  Pawn&l  Gooih  deemed  forfeited  at  the  eiid  of  a  Year, — ^ThataU  goods 
and  chattels  which  shall  be  pawned  or  pledged,  shall  be  deemed  forfeited,  and 
may  be  sold  at  the  expiration  of  one  whole  year,  exciosive  of  the  day 
whereon  the  goods  and  chattels  were  so  pawned  as  aforesaid ;  and  that  aU 
goods  and  chattels  so  forfeited,  on  which  any  sum  above  ten  shillings  and 
not  exceeding  ten  pounds  shall  have  been  lent,  shall  be  sold  by  public  auc- 
tion, and  not  otherwise,  by  the  order  of  the  person  having  the  same  in  pawn, 
at  and  after  the  expiration  of  the  said  year ;  but  the  person  employed  to  seU 
such  goods  and  chattels  by  auction  shsdl,  and  he  is  hereby  required  to  cause 
the  same  to  be  exposed  to  public  view,  and  catalogues  thereof  to  be  published, 
containing  the  name  and  place  of  abode  of  the  pawnbroker,  and  also  the  month 
such  goods  were  received  in  pawn  ;  and  the  number  of  every  such  pledge 
as  entered  in  the  Ixiok  or  books  kept  for  that  purpose  at  the  time  the  same 
were  pawned,  and  an  advertisement  giving  notice  of  such  sale,  and  containing 
the  name^or  names,  and  place  of  abode  of  the  pawnbroker  or  pawnbrokers 
with  whom  the  said  goods  or  chattels  were  in  pledge,  and  also  the  month 
such  goods  were  received  in  pawn,  to  be  inserted  on  two  several  days  in 
some  public  newspaper,  two  days  at  least  before  the  first  day  of  sale ;  and 
the  goods  and  chattels  pledged  with  every  pawnbroker  shall  be  inserted  in 
every  catalogue,  separate  and  apart  from  each  other,  upon  pain  of  forfeiting 
to  the  owner  or  owners  of  the  said  goods  or  chattels,  for  every  offence  in  the 
premises,  any  sum  not  exceeding  ten  pounds,  nor  less  tlian  forty  shillings.' 

XVI II.  Directiiu/ certain  Goods  to  be  Sold  separate, — ^That  all  pictures,  prints, 
books,  bronzes,  statues,  busts,  carvings  in  ivory  and  marble,  cameos,  intag- 
lios, musical,  mathematical,  and  philosophical  instruments,  and  china,  which 
shall  be  sold  by  public  auction  as  aforesaid,  shall  be  sold  by  themselves,  and 
without  other  goods  being  sold  at  such  sale,  four  times  only  in  every  year 
(that  is  to  say),  on  the  first  Monday  in  the  months  of  January,  April,  July, 
and  October,  in  every  year,  and  on  the  following  day  and  days  if  the  sale 
shall  exceed  one  day,  and  at  no  other  time ;  and  the  person  who  shall  be 

'  *  8co  cam  as  to  a  marrici  woman  pawning  in  her  own  name,  and  hutband  dalmxng ; 
Vauffhan,  0  M.  and  W.  492;  fltli  Juno  1841,  Twcddel. 
>  '1^0  owner  may  rcdcom  anj  tinie.bcfore  the  sale ;  1820,  Walter ;  5  B.  and  ▲.  43^. 
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employed  to  sell  the  same  by  auction  shall,  and  he  is  hereby  required  to  cause 
the  same  to  be  exposed  to  public  view,  and  catalogues  thereof  to  be  published, 
and  an  advertisement  giving  notice  of  such  sale,  and  containing  the  name  or 
names  of  the  pawnbroker  or  pawnbrokers  with  whom  the  said  goods  were  in 
pledge,  to  be  inserted  two  several  days  in  some  public  newspaper  three  days 
at  the  least  before  the  first  day  of  sale,  upon  pain  of  forfeiting  to  the  owner 
or  owners  of  the  said  goods  for  every  oifence  in  the  premises,  any  sum  not 
exceeding  five  pounds,  nor  less  than  forty  shillings. 

XIX.  Three  Months  further  allowed  bei^nd  the  Year  for  Redemption. — That  iir 
case  any  person  or  persons  entitled  to  redeem  goods  or  chattels  in  pledge, 
shall,  before  or  upon  the  expiration  of  the  said  one  year  from  the  time  of 
pawning  the  same,  give  notice  in  writing,  or  in  the  presence  of  one  witness, 
to  the  person  or  persons  having  the  same  in  pledge,  or  leave  the  same  at  his, 
her,  or  their  usual  place  of  abode,  not  to  sell  the  same  at  the  end  of  the  said 
one  year,  then  and  in  every  such  case,  such  goods  or  chattels  shall  not  be 
sold  or  disposed  of  by  the  person  or  persons  having  the  same  in  pledge  until 
after  the  expiration  of  three  calendar  months,  to  be  computed  from  the  ex- 
piration of  the  said  year,  during  which  said  term  of  three  calendar  months, 
the  owner  or  owners  of  the  said  goods  and  chattels  shall  have  liberty  to 
redeem  the  same,  upon  the  terms  stipulated  and  provided  by  this  Act.  (See 
note  to  sec,  17.) 

XX.  Account  of  Sales  to  be  entered  by  the  Pawnbrokers  in  a  Book. — That  all 
and  every  person  or  persons  with  whom  any  goods  or  chattels  shall  have 
been  pawned  or  pledged,  shall  from  time  to  time  enter  in  a  book  or  books, 
to  be  kept  by  him,  her,  or  them  for  that  purpose,  a  true  and  just  account  of 
the  sale  of  all  goods  and  chattels  pawned  with  him,  her,  or  them  for  up- 
wards of  ten  shillings,  which  shall  be  sold  as  aforesaid,  expressing  the  day 
of  the  month  when  such  goods  were  pledged,  and  the  name  of  the  person 
pledging  the  same,  according  to  the  entry  made  at  the  time  of  receiving  the 
same  in  pawn  ;  and  also  the  day  when,  and  the  money  for  which  such  goods 
or  chattels  pawned  were  sold,  together  with  the  name  and  place  of  abode  of 
the  auctioneer  by  whom  the  same  were  sold,  according  to  the  information 
thereof  from  the  auctioneer ;  and  in  case  any  such  goods  or  chattels  shall  be 
sold  for  more  than  the  principal  money  and  profit  aforesud  due  thereon  at 
the  time  of  such  sale,  the  overplus  shall,  by  every  such  pawnbroker,  be  paid 
on  demand  to  the  person  by  whom  or  on  whose  account  such  goods  or  chat- 
tels were  pawned,  his,  her,  or  their  executors,  administrators,  or  assigns,  in 
case  such  demand  shall  be  made  within  three  years  afler  such  sale,  the  neces- 
sary costs  and  charges  of  such  sale  being  first  deducted ;  and  such  person 
or  persons  who  pawned  or  pledged  such  goods  or  chattels,  or  for  whom  such 
goods  or  chattels  were  so  pawned  or  pledged,  his,  her,  or  their  executors, 
administrators,  or  assigns,  shall  for  his,  her,  or  their  satisfaction  in  this  mat- 
ter, be  permitted  to  inspect  the  entry  to  be  made  as  aforesaid  of  every  such 
sale,  paying  for  such  inspection  the  sum  of  one  penny  and  no  more ;  and  in 
case  any  person  or  persons  shall  refuse  to  permit  any  such  person  or  per- 
sons who  pawned  or  pledged  such  goods  or  chattels,  or  who  is  or  are  en- 
titled to  such  overplus  money,  to  inspect  such  entry  as  aforesaid  in  any  such 
book  or  books  (such  person  or  persons  if  an  executor  or  executors,  admini- 
strator or  administrators,  assignee  or  assignees,  at  such  time  producing  his, 
her,  or  their  letters  testamentary,  letters  of  administration  or  assignment), 
or  in  case  the  goods  or  chattels  were  sold  for  more  than  the  sum  entered  in 
any  such  book  or  books,  or  if  any  such  person  or  persons  shall  not  make 
such  entry  as  aforesaid,  or  shall  not  have  honafide^  according  to  the  direc- 

3  a 
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tions  of  this  Act,  sold  the  same,  or  shall  refuse  to  pay  such  overplus,  upon 
demand,  to  the  pawner  or  pawners,  owner  or  owners,  his,  her,  or  thdr 
executors,  administrators,  or  assigns  (he,  she,  or  thej  producing  such  their 
letters  testamentary,  letters  of  administration  or  assignment),  every  such 
person  or  persons  so  offending  shall,  for  every  such  offence,  forfeit  the  som 
of  ten  pounds,  and  treble  the  sum  such  goods  and  chattels  shall  origimdlj 
have  been  pawned  for,  to  the  person  or  persons  by  whom  or  on  whose  ac- 
count such  goods  or  chattels  were  pawned,  his,  her,  or  their  executors,  ad- 
ministrators, or  assigns,  to  be  levied  by  distress  and  sale  of  the  offenderf 
goo<ls  and  chattels,  by  warrant  under  the  hands  and  seals  of  any  two  Jusdoes 
of  the  peace  for  the  county,  riding,  division,  city,  town,  liberty,  or  plaee 
where  the  offence  shall  be  committed. 

XXI.  Pawnbrokers  not  to  Furc/tase  Goods, — ^That  from  and  after  the  com- 
mencement of  this  Act,  no  person  or  persons  having  any  goods  or  chattete 
in  pledge  shall,  under  any  pretence  whatsoever,  either  by  himself  or  herself 
or  by  any  other  person  for  him  or  her,  purchase  any  such  goods  or  chattels 
so  being  in  pledge  with  him  or  her,  during  the  time  the  same  shall  remain  id 
his  or  her  custody  as  such  pledge,  save  and  except  at  such  public  auction  as 
aforesaid,  nor  shall  suffer  the  same  to  be  redeemed  with  a  view  or  intentioD 
to  purchase  the  same ;  nor  shall  any  such  person,  taking  or  having  any  goods 
or  chattels  in  pledge,  make  or  cause  to  be  made  any  contract,  or  agreement 
with  any  person  or  persons  offering  to  pledge  or  pledging  the  same  with  the 
owner  or  owners  of  the  pledge  for  the  purchase,  sale,  or  disposition  of  the 
said  goods  and  chattels  before  the  expiration  of  one  whole  year  from  the 
time  of  pawning  or  pledging  the  same ;  nor  shall  any  pawnbroker  purchase, 
or  receive,  or  take  any  goods  or  chattels  in  pledge  of  or  from  any  person 
or  persons  who  shall  appear  to  be  under  the  age  of  twelve  years,  or  to 
be  intoxiciited  with  liquor ;  or  purchase  or  take  in  pawn,  pledge,  or  ex- 
change, the  note  or  memorandum  aforesaid  of  any  other  pawnbroker ;  nor 
buy  any  goods  or  chattels  in  the  course  of  his,  her,  or  their  trade  or  business, 
before  the  hour  of  eight  of  the  clock  in  the  forenoon,  or  after  the  hour  of 
seven  of  the  clock  in  the  evening,  throughout  the  year;  nor  employ  anj 
servant  or  apprentice,  or  any  other  person,  under  the  age  of  sixteen  years, 
to  take  in  any  pledge  or  pledges ;  nor  receive  or  take  in  any  goods  or  chattels 
by  way  of  pawn,  pledge,  or  in  exchange,  before  eight  of  the  clock  in  the 
forenoon,  or  after  eight  of  the  clock  in  the  evening  between  Michaelmas  Daj 
and  Lady  Day  following;  or  before  seven  of  the  clock  in  the  forenoon,  or 
after  nine  of  the  clock  in  the  evening  during  the  remainder  of  the  year,  ex- 
cepting only  until  eleven  of  the  clock  on  the  evenings  of  Saturday  through- 
out the  whole  year,  and  the  evenings  preceding  Good  Friday  and  Christmas 
Day,  and  every  Fast  or  Thanksgiving  Day  to  be  appointed  by  his  Majesty;* 
nor  shall  any  person  or  persons  exercise  or  carry  on  the  trade  or  business  of 
a  pawnbroker  on  any  Sunday,  Good  Friday,  Christmas  Day,  or  on  any  Fast 
Day  or  Tlianksgiving  Day  to  be  appointed  as  aforesaid. 

XXII.  Pawnbrokers  to  place  in  View  the  Table  of  Profits^  etc. — That,  upon 
and  from  and  after  the  commencement  of  this  Act,  all  and  every  person  and 
persons  who  shall  follow  and  carry  on  the  trade  and  business  of  a  pawn- 

I  By  the  Act  9  and  10  Vict.  c.  P8  (1846),  pawnbrokers  are  prohibited  from  receiTing  mvm 
before  eight  in  the  morning  or  after  seven  in  the  evening,  between  29th  September  ana25Ui 
March,  or  before  seven  in  the  morning  or  after  eight  o'clock  in  the  evening,  during  the  r»- 
mainder  of  the  year,  except  until  eleven  oVlock  on  the  evenings  of  Saturdays  throughoat  tlM 
year,  and  on  the  evening»  next  preceding  Good  Friday  and  Cbristmas  Day,  or  of  any  Fast  or 
Thankitgiving  Day  appointed  by  Her  Majestv  ;  and  the  penalty  for  offending  it  made  not  IflM 
than  20s.  nor  exceeding  L.5,  recoverable  before  the  jnstiees. 
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broker,  shall  cause  to  be  painted  or  printed,  in  large  legible  characters,  the 
rate  of  profit  allowed  by  this  Act  to  be  taken  by  him,  her,  or  them,  and  also 
the  various  prices  of  the  notes  or  memorandums  to  be  given  by  him,  her,  or 
them,  according  to  the  rates  aforesaid,  and  an  account  of  what  notes  or 
memorandums  are  to  be  delivered  gratis^  and  of  the  expense  of  obtaining  a 
second  note  or  memorandum  where  the  former,  one  has  been  lost,  mislaid, 
destroyed,  or  fraudulently  obtained,  and  place  the  same  in  a  conspicuoas 
part  or  parts  of  the  shop  or  other  place  wherein  he,  she,  or  they,  shall 
carry  on  such  trade  or  business,  so  as  to  be  visible  to,  and  legible  by,  the 
persons  pledging  goods  and  chattels  standing  in  the  several  boxes  or  places 
provided  for  such  persons  coming  to  pawn  or  redeem  goods  and  chattels  at 
such  shop. 

XXIII.  Pawnbroker's  Names  and  Business  to  he  placed  over  his  Door^  on 
Penalty  of  Z.IO. — And,  for  the  better  manifesting  by  whom  the  trade  or 
business  of  a  pawnbroker  shall  hereafler  be  carried  on,  be  it  further  enacted, 
That  from  and  after  the  commencement  of  this  Act,  all  and  every  person  or 
persons  who  shall  follow  or  carry  on  the  trade  or  business  of  a  pawnbroker, 
shall  cause  to  be  painted  or  written,  in  large  legible  characters,  over  the 
door  of  each  shop  or  other  place  by  him,  her,  or  them  respectively  made  use 
of  for  carrying  on  that  trade  or  business,  the  Christian  and  surname  or 
names  of  the  person  or  persons  so  carrying  on  the  said  trade  or  business, 
and  the  word  "  pawnbroker,"  or  "  pawnbrokers,"  as  the  case  may  be, 
following  the  same,  upon  pain  of  forfeiting  the  sum  of  ten  pounds  for  every 
shop  or  place  which  shall  be  so  made  use  of  for  the  space  of  one  week, 
without  having  such  name  or  names,  and  the  said  word,  so  painted  or  written 
as  aforesaid,  to  be  recovered  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  by  warrant  under  the  hands  and  seals  of  any  two  justices  of  the 
peace  acting  within  the  respective  county,  riding,  division,  city,  town, 
liberty,  or  place  (which  warrant  such  justices  are  hereby  authorized  and 
required  to  grant),  upon  the  confession  of  the  parly  or  parties,  or  upon  the 
information  of  any  credible  witness  or  witnesses,  upon  oath  or  affirmation, 
as  the  case  may  be ;  and  in  case  sufficient  distress  shall  not  be  found,  or 
such  penalty  shall  not  be  forthwith  paid,  it  shall  be  lawful  for  such  justices, 
and  they  are  hereby  required,  by  warrant  under  their  hands  and  seals,  to 
cause  the  offender  or  offenders  to  be  committed  to  the  county  gaol  or  house 
of  correction,  there  to  remain,  without  bail  or  mainprise,  for  any  time  not 
exceeding  three  calendar  months  nor  less  than  fourteen  days,  unless  the 
said  penalty,  and  all  reasonable  charges,  shall  be  sooner  paid  and  satisfied.^ 

XXIV.  Penalty  on  Pawnbrokers  Selling  Goods  before  limited  Time. — That 
if,  in  the  course  of  any  proceedings  before  any  justice  or  justices  of  the 
peace  in  pursuance  of  or  under  this  Act,  it  shall  appear  or  be  proved  to  the 
satisfaction  of  the  justice  or  the  justices,  upon  oath  or  solemn  affirmation, 
that  any  of  the  goods  and  chattels  pawned  as  aforesaid  have  been  sold  before 
the  time  allowed  by  this  Act,  or  otherwise  than  according  to  the  directions 
of  this  Act,  or  have  been  embezzled  or  lost,^  or  are  become  or  have  been 

'  ^  The  courts  of  common  law  in  England  held  that  a  contract  of  partnership  of  pawnbroking, 
where  some  of  the  partners*  names  were  concealed,  was  not  void,  but  the  parties  were  only 
liable  to  the  penalty;  Armstrong,  4  M.  and  8. 1.  But  the  Court  of  Chancery  held  such  con- 
tract void ;  Armstrong,  3  M.  and  K.  45.  The  Court  of  Session  held  the  contract  good;  Feb. 
22, 1843,  Gordon.  But  the  decision  was  reversed  in  the  House  of  Lords,  Aprih28, 1845,  and 
the  Court  of  Session  followed  that  decision;  Jan.  17, 1852,  Eraser.  But  which  was  reveiaed 
on  the  special  circumstances;  12th  April  1853  (H.  L.) 

*  It  ban  been  questioned  whether  loss  by  accidental  firecon.es  within  this  clause;  Curding, 
4  B.  and  Add.  Vj9, 
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rendered  of  less  value  than  the  same  were  at  the  time  of  pawning  or  pledg- 
ing thereof,  by  or  through  the  default,  neglect,  or  nvilful  miflbehavioar*  of 
the  person  or  persons  with  whom  the  same  were  so  pledged  or  pawned,  hU) 
her,  or  their  executors,  administrators,  or  assigns,  agents  or  senrants,'  then 
and  in  any  such  case  it  shall  be  lawful  for  every  such  justice  and  justices, 
and  he  and  they  is  and  are  hereby  required  to  allow  and  award  a  reasonible 
satisfaction  to  the  owner  or  owners  of  such  goods  or  chattels  in  respect 
thereof,  or  of  such  damage ;  and  the  sum  or  sums  of  money  so  allowed  or 
awarded,  in  case  the  same  shall  not  amount  to  the  principal  and  profit 
aforesaid,  which  shall  appear  to  be  due  to  any  person  or  persons  with  whoo 
the  same  were  so  pledged  or  pawned,  his,  her,  or  their  executors,  adminis- 
trators, or  assigns,  shall  be  deducted  out  of  the  said  principal  and  profit;  and 
in  all  cases  where  the  goods  and  chattels  pawned  as  aforesaid  sb^H  hare 
been  damaged  as  aforesaid,  it  shall  be  sufficient  for  the  pawner  or  pawners, 
his,  her,  or  their  executors,  administrators,  or  assigns,  to  pay  or  tender  tiie 
money  due  upon  the  balance,  after  deducting  out  of  the  principal  and  profit 
as  aforesaid  for  the  goods  or  chattels  pawned,  such  reasonable  satisfaction  in 
respect  to  such  damage  as  any  such  justice  or  justices  shall  order  or  award,  . 
and  upon  so  doing  the  justice  or  justices  shall  proceed  as  if  the  pawner  or  1 
pawners,  his,  her,  or  their  executors,  administrators,  or  assigns,  had  paid  or  | 
tendered  the  whole  money  due  for  the  principal  and  profit  aforesaid ;  and  if 
the  satisfaction  to  be  allowed  and  awarded  to  the  owner  or  owners  of  sodi 
goods  or  chattels  shall  be  equal  to  or  exceed  the  principal  and  profit  afo^^ 
said,  then  and  in  such  case  the  person  or  persons  to  whom  the  same  were 
80  pledged  or  pawned,  his,  her,  or  their  executors,  administrators,  or  assigns, 
shall  deliver  the  goods  and  chattels  so  pledged  to  the  owner  or  ownea 
thereof,  without  being  paid  any  thing  for  principal  or  profit  in  respect 
thereof,  and  shall  also  pay  such  excess  (if  any)  to  the  person  or  persons  en- 
titled thereto,  under  the  penalty  of  ten  pounds,  to  be  recovered  and  appM 
in  manner  hcreinailcr  mentioned.^ 

XXV.  Pawnbrokers  to  produce  their  Books  when  necessary. — ^That  it  shaD 
be  lawful  for  any  Justice  of  the  Teace,  upon  complaint  made  to  him  on  the 
oath  or  affirmation  of  one  or  more  credible  witness  or  witnesses,  wherein  any 
information  shall  be  laid  against  any  pawnbroker  for  having  offended  against 
this  Act,  or  respecting  any  dispute  between  any  pawnbroker  and  person 
having  pawned  goods,  or  the  owner  or  owners  of  goods  pawned,  or  respecting 
any  felony  or  other  matter,  or  on  any  other  occasion  whatsoever,  which  in  the 
judgment  of  any  Justice  or  Justices  shall  make  the  production  of  any  book, 
note,  voucher,  memorandum,  duplicate,  or  other  paper  necessary,  which  shall 
or  ought  to  be  in  the  hands,  custody,  or  power  of  any  pawnbroker,  to  som- 
mon  such  pawnbroker  before  him  to  attend,  with  all  and  every  or  any  book, 
note,  voucher,  memorandum,  duplicate,  or  paper,  which  he  or  she  may  or 
ought  to  have  in  his  or  her  custody  or  power  relating  to  the  same,  which  he 
or  she  is  hereby  required  to  produce  before  such  Justice  or  Justices  in  the 
state  the  same  was  or  were  made  at  the  time  the  pawn  or  pledge  was  re- 
ceived, without  any  alteration,  erasement,  or  obliteration  whatsoever ;  and 
in  case  such  pawnbroker  shall  neglect  or  refuse  to  attend,  or  to  produce  the 
same  in  its  true  and  perfect  state,  such  pawnbroker  shall,  in  case  he  or  she 
doth  not  show  good  cause  for  such  neglect  or  refusal,  to  the  satbfaction  of 

1  These  words  apply  to  all  the  circumstances  previously  mentioned,  as  well  as  depndatisa 
in  value  ;  Cording,  tupra. 

s  The  refusal  to  deuver  by  a  servant,  is  good  evidence  against  bis  master ;  Jones^  2  Fslk. 
441. 

*  The  Justices  have  no  power  to  commit  under  this  section ;  Cording, 
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sach  Justice  or  Justices,  forfeit  any  sum  not  exceeding  ten  pounds  nor  less  than 
five  pounds,  to  be  levied  and  applied  in  the  manner  hereinafter  mentioned. 

XXVI.  Penalty  on  Pawnbrokers  offending, — ^That  in  case  any  pawnbroker 
shall,  from  and  after  the  commencement  of  this  Act,  in  any  wise  offend 
against  this  Act,  every  such  pawnbroker  shall,  for  every  such  offence  in 
neglecting  to  make  or  cause  to  be  made,  in  a  fair  and  regular  manner,  in 
such  book  or  books  as  aforesaid,  any  such  entry  as  is  required  to  be  made 
by  him,  her,  or  them  by  this  Act,  forfeit  such  sum  of  money  as  to  the  Jus- 
tice or  Justices  before  and  by  whom  any  information  thereon  shall  be  heard 
and  determined  in  his  or  their  discretion  shall  seem  reasonable  and  fit,  not 
exceeding  the  sum  of  ten  pounds ;  and  for  every  other  offence  against  this 
Act,  where  no  forfeiture  or  penalty  is  provided  or  imposed  on  any  parti- 
cular or  specific  offence,  against  any  part  of  this  Act,  not  less  than  forty 
shillings  nor  more  than  ten  pounds  ;^  and  that  all  forfeitures  incurred 
by  any  offence  committed  against  this  Act,  shall  and  may  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders,  by 
warrant  under  the  hand  and  seal  or  hands  and  seals  of  any  Justice  or  Jus- 
tices of  the  Peace  for  the  county,  riding,  division,  city,  liberty,  town,  or 
place  where  the  offence  shall  be  committed ;  and  the  Justices  shall  award 
one  moiety  of  the  said  penalties  to  the  party  complaining,  and  the  remain- 
der of  the  aforesaid  penalty  or  penalties,  not  otherwise  disposed  of  and  ap- 
plied by  this  Act,  is  to  be  paid  and  applied  to  and  for  the  use  of  the  poor  of 
the  parish  or  place  where  the  offence  shall  have  been  committed,  and  shall 
be  paid  to  the  overseers  of  the  poor  of  such  parish  or  place  for  that  purpose.' 

XXVII.  Limiting  the  Time  of  prosecuting  by  Information, — ^That  no  person 
or  persons  using  or  exercising  the  trade  or  business  of  a  pawnbroker^  shall  be 
subject  or  liable  to  any  prosecution  or  informationbeforeany  Justice  or  Jus- 
tices of  the  Peace  by  virtue  of  this  Act,  for  any  offence  or  offences  against 
this  Act,  unless  information  shall  be  given  of  such  offence  or  offences  within 
twelve  calendar  months  next  after  the  offence  or  offences  committed,  and  that 
all  and  every  such  information  and  informations  shall  be  given  and  prose- 
cuted before  such  Justice  or  Justices  of  the  Peace  as  shall  act  as  such  Justice 
or  Justices  near  to  the  place  where  such  offence  or  offences  shall  have  been 
committed,  unless  the  same  shall  have  been  committed  within  the  city  or  li- 
berties of  London, 

XXVin.  Churchwardensy  etc,,  to  prosecute,  c<(?.-*-That  the  churchwardens 
and  overseers  of  the  poor  of  any  parish  or  place  where  any  offence  shall  be 
supposed  to  have  been  committed  by  any  pawnbroker  against  this  Act,  or 
some  or  one  of  such  officers,  at  the  discretion  or  direction  of  any  Justice  of  the 
Peace,  on  having  notice  from  such  Justice  of  the  Peace  of  such  offence  being 
supposed  to  have  been  committed,  shall,  and  they,  or  some,  or  one  of  them 
to  be  nominated  by  such  Justice  as  aforesaid,  are  and  is  hereby  required  to 
prosecute  every  offender  for  every  offence  so  to  be  suggested  by  such  Justice 
to  have  been  committed  against  this  Act,  at  the  expense  of  the  respective 
parish  whereof  they  or  he  are,  is,  or  shall  be  for  the  time  being  such  officers 
or  officer.^ 

1  In  practice  this  clanse  has  heen  held  to  reach  the  offence  of  exacting  higher  rates  of  interest 
than  allowed  by  the  second  section.    So  hdd  in  England  ;  R.  v.  Beard,  12  East,  673. 

>  It  was  found  incompetent  to  proceed  before  the  Justices  in  their  small-debt  court  for 
complaints  under  the  Pawnbrokers*  Act ;  Not.  21,  1840,  M'Connel.  See  Jan.  18,  1834, 
Henderson. 

'  The  kirk-session  formerly,  and  now  the  inspector  of  the  poor,  may  prosecute  under  this 
Act ;  but  in  practice  the  person  aimieved  is  allowed  to  prosecute  for  redress  and  penalty. 
The  30th  Geo.  II.  c  24,  s.  16,  prondes  the  means  of  compelling  attendance  of  the  aoenaed  and 
the^witnesses,  and  the  complamt  is  said  to  be  on  oath,  andapparently  by  any  one  informing. 
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XXIX.  Convicted  persons^  etc,  not  to  prosecute. — ^That  no  person  who  has 
heen  convicted  of  any  fraud,  or  of  obtaining  money  under  false  pretences,  or 
of  any  felony  whatsoever,  shall  be  allowed  to  prosecute  or  inform  against 
any  person  or  persons,  for  any  offence  or  offences  committed  against  this 
Act. 

XXX.  Act  not  to  extend  to  Persons  lending  Money, — ^That  nothing  in  this 
Act  contained  shall  extend  or  be  construed  to  extend  to  any  person  or  per- 
sons whomsoever  who  shall  lend  money  to  any  person  or  persons  whomsoever 
upon  pawn  or  pledge,  at  the  rate  of  five  pounds  per  centum  per  annum  in- 
terest, without  taking  any  further  or  greater  profit  for  the  loan  or  forbearance 
of  such  money  lent,  on  any  pretence  whatsoever. 

XXXI.  The  Act  to  extend  to  Executors, — ^That  all  and  every  the  provisions, 
regulations,  and  clauses  contained  in  this  present  Act,  shall,  from  and  after 
the  end  of  this  present  session  of  Parliament,  extend  to  and  include  the 
executors,  administrators,  and  assigns  of  all  and  every  deceased  pawnbroker, 
in  the  same  manner  as*  the  same  extend  to  and  include  the  pawnbroker  then 
living,  save  and  except  that  no  such  executor  or  administrator  of  any  such 
deceased  pawnbroker  shall  be  answerable  for  any  penalty  or  forfeiture  per- 
sonally, to  be  paid  out  of  his,  her,  or  their  own  monies  or  estate,  unless 
the  same  shall  be  incurred  and  forfeited  by  his,  her,  or  their  own  act  or 
neglect. 

XXXTT.  Persons  sued  may  plead  the  General  Issue, — ^That  if  any  person  or 
persons  shall  at  any  time  or  times  be  sued,  molested,  or  prosecuted  for  any 
thing  by  him,  her,  or  them,  done  or  executed  in  pursuance  of  this  Act,  or  of 
any  clause,  matter,  or  thing  herein  contained,  such  person  or  persons  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence  for  his,  her, 
or  their  defence  ;  and  if,  upon  the  trial,  a  verdict  shall  pass  for  the  defen- 
dant or  defendants,  or  the  plaintiff  or  plaintiffs  shall  become  non -suited,  then 
such  defendant  or  defendants  shall  have  double  costs  awarded  to  him,  her, 
or  them  against  such  plaintiff  or  plaintiff-<.^ 

XXXTII.  Inhabitants  of  any  Place  where  Offences  committed  deemed  earn- 
petent  Witnesses, — ^That  in  all  actions,  suits,  informations,  trials,  and  other 
proceedings  in  pursuance  of  this  Act,  or  in  relation  to  any  matter  or  thing 
herein  contained,  any  inhabitant  of  the  parish,  town,  or  place  in  which  any 
offence  or  offences  shall  be  committed  contrary  to  the  true  intent  and 
meaning  of  this  Act,  shall  be  admitted  to  give  evidence,  and  shall  be  deemed 
a  competent  witness,  notwithstanding  his  or  her  being  an  inhabitant  of  the 
parish,  town,  or  place  wherein  any  such  offence  or  offences  shall  be  supposed 
to  have  been  committed.' 

XXXIV.  Form  of  Conviction, — That  the  jiistice  or  justices  before  whom 
any  person  shall  be  convicted  in  manner  prescribed  by  this  Act,  shall  cause 
such  respective  conviction  to  be  drawn  up  in  the  form,  or  to  the  effect  fol- 
lowing (that  is  to  say)  : — 

Be  it  remembered.  That  on  this  day  of  in  the 

year  of  His  Majesty's  reign,  A,B,  is  convicted  before 
of  His  Majesty's  justices  of  the  peace  for  the  said  county  of 
^or  for  the  riding  or  division  of  the  said  county  of 

,  or  for  the  city,  liberty,  or  town  of  as  the  case  shaU  happen 


to  wii.    } 


1  Pleading  the  general  issue  and  double  and  treble  costs,  are  abolished  by  5  and  6  Vici. 
C.97. 

*  This  is  made  general  law  by  the  Act  3  and  4  Vict.  c.  26  (1840),  found  to  apply  to  Scot- 
land ;  19th  July  1850,  Parish  of  Strathmiglo.  But  interest  is  no  longer  an  objection  to  the 
admissibility  of  a  witness  ;  1.5  Vict.  c.  27. 
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to  be]  for  and  the  said  do  adjudge  him 

for  her]  to  pay  and  forfeit  for  the  same  the  sum  of  Given  under 

the  day  and  year  aforesaid." 

And  the  said  justice  or  justices  before  whom  such  conviction  shall  be  had, 
shall  cause  the  same,  so  drawn  up  in  the  form  or  to  the  efifect  aforesaid,  to 
be  fairly  written  upon  parchment,  and  transmitted  to  the  next  general  or 
general  quarter-session  of  the  peace  to  be  held  for  the  county,  riding,  divi- 
sion, city,  town,  liberty,  or  place  wherein  such  conviction  was  had,  to  be 
filed  and  kept  amongst  the  records  of  the  said  general  or  quarter*  session  ; 
and  in  case  any  person  or  persons  so  convicted  shall  appeal  from  the  judg- 
ment of  the  said  justice  or  justices  to  the  said  general  or  quarter-session,  the 
justices  in  such  general  or  quarter-session  are  hereby  required,  upon  receiv- 
ing the  said  conviction,  drawn  up  in  the  form  or  to  the  effect  aforesaid,  to 
proceed  to  the  hearing  and  determination  of  the  matter  of  the  said  appeal  at 
such  next  se&sion  and  not  afterwards,  according  to  the  directions  of  this  Act, 
any  law,  custom,  or  usage  to  the  contrary  notwithstanding;  and  no  certiorari 
shall  be  granted  to  remove  any  conviction  or  other  proceedings  had  thereon 
in  pursuance  of  this  Act. 

XXXV.  Appeal. — ^And  it  is  hereby  further  enacted, .That  if  any  person 
convicted  of  any  offence  or  offences  punishable  by  this  Act,  shall  think  him- 
self or  herself  aggrieved  by  the  judgment  of  the  justice  or  justices  before 
whom  he  or  she  shall  have  been  convicted,  such  person  shall  have  liberty  to 
appeal  to  the  justices  at  the  next  general  or  quarter-session  of  the  peace 
which  shall  be  held  for  the  county,  riding,  division,  city,  liberty,  town,  or 
place  where  such  judgment  shall  have  been  given,  and  that  the  execution  of 
the  said  judgment  shall  in  such  case  be  suspended,  the  person  so  convicted 
entering  into  a  recognizance  at  the  time  of  such  conviction,  with  two  suffi- 
cient sureties,  in  double  the  sum  which  such  person  shall  have  been  adjudged 
to  pay  or  forfeit,  upon  condition  to  prosecute  such  appeal  with  effect,  and  to 
be  forthcoming  to  abide  the  judgment  and  determination  of  the  justices  in 
their  said  next  general  or  quarter-session,  and  to  pay  such  costs  as  the  said 
justices  in  such  session  shall  award  on  such  occasion,  which  recognizance 
the  said  justice  or  justices  before  whom  such  conviction  shall  be  had  is  and 
are  hereby  empowered  and  required  to  take ;  and  the  justice  in  the  said 
general  or  quarter-session  are  hereby  authonzed  and  required  to  hear  and 
finally  determine  the  matter  of  the  said  appeal,  and  to  award  such  costs  as 
to  them  shall  appear  just  and  reasonable  to  be  paid  by  either  party ;  and  if, 
upon  the  hearing  of  the  said  appeal,  the  judgment  of  the  justice  or  justices 
before  whom  the  appeUant  shall  have  been  convicted  shall  be  affirmed,  such 
appellant  shall  immediately  pay  the  sum  which  he  or  she  shall  have  been 
adjudged  to  forfeit,  together  with  such  costs  as  the  justices  in  the  said  ge- 
neral or  quarter-session  shall  award  to  be  paid  for  defraying  the  expenses 
sustained  by  the  defendant  or  defendants  in'  such  appeal,  or  in  default  of 
making  such  payment,  shall  suffer  the  respective  pains  and  penalties  by  this 
Act  infiicted  upon  persons  respectively  who  shall  neglect  to  pay,  or  shall 
not  pay  the  respective  sums  or  forfeitures  by  this  Act  to  be  paid  by  or 
imposed  upon  persons  respectively  who  shall  be  convicted  by  virtue  of  this 
Act. 

Note. — Certain  special  police  acts  contain  clauses  with  reference  to  pawn- 
brokers in  order  to  supply  the  deficiencies  of  the  General  Act ;  and  the 
General  Burgh  Police  Act  for  Scotland,  13  and  14  Vict.  c.  33  (sects.  191- 
204),  contains  excellent  regulations  on  the  subject.  See  Af-Glashan^i 
Digest  of  the  Laws  of  Paumhroiinp,  1844. 
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PAYMENT.  A  creditor  is  not  bound  to  accept  partial  pmymenta — ^An  indefinite 
payment  is  applied  according  to  certain  rules  (See  InMrniie  PaymetU.)  A  pay- 
ment made  in  good  faitb,  though  to  a  person  not  then  autnorized  to  iecnTe»  such  as 
a  factor  without  notice  or  knowledge  of  withdrawal  of  his  factorj,  is  a  pood  pay- 
ment ;  21st  Nov.  1823,  Somerville.  But  not  so,  if  to  a  party  never  poasesamg  power 
to  receive ;  15th  Nov.  1821,  Thomson.  Payment  to  an  officer  of  the  law  in  posses- 
sion of  diligence  is  not  good,  unless  he  be  specially  authorized,  or  unless  the  money 
has  been  accounted  for  to  the  creditor.  Possession  of  a  bill  of  exchange  by  a  factor 
does  not,  per  se,  give  a  title  to  uplift  the  principal;  and  a  debtor  paying  to  a  fiictor, 
who  regularly  drew  interest  on  the  loan,  was  held  liable  in  second  payment,  except  so 
fSfir  as  the  money  could  be  shown  to  have  been  in  rem  venum  of  the  creditor.  Don- 
can,  17th  March  1853,  (H.  L.)  25  Jur.  331.  Payment  of  rents  and  fen-dutin 
made  before  the  term  of  payment,  does  not  prevent  creditors  arresting^  and  obtain- 
ing second  payment ;  1611,  Wilson,  Mor.  10,022.  Where  the  voucher  of  the  debt  is 
found  with  the  debtor,  payment  is  presumed.  But  this  presumption  may  be  re- 
moved by  evidence  to  the  contrary,  such  as  fraudulent  acquirement  of  the  voodicr ; 
26th  June  1823,  Edward.  Where  a  third  party  pays,  the  payment  is  piesamedto 
be  made  with  the  debtor's  money,  unless  the  contrary  appear ;  9th  Dec  1825, 
Jackson.  Where  the  debt  is  vouched  by  writing,  the  payment  must  in  general  be 
proved  by  writing,  except  where  it  was  part  of  the  written  agreement  that  payment 
was  to  be  made  by  work^  furnishings,  or  such  like,  when  witnesses  may  be  admit- 
ted, or  where  payment  is  made  by  another  person  than  the  debtor.  The  oath  of 
the  creditor  is  always  admissible.  Payment  of  goods  purchased  and  pud  in  cash  at 
the  time  may  be  proved  b^  witnesses  to  any  extent ;  17th  Feb.  1831»  Stewait. 
Debts  originally  not  exceeding  L.8,  6s.  8d.  (L.lOO  Scots),  may  be  proved  paid  in 
the  same  way ;  but  payment  of  a  sum  of  less  amount  towards  a  debt  oi  greater,  cu- 
not  be  so  proved  ;  13th  July  1836,  Walker. 

PEACE.    See  OatUion--Justice — Lawburrows^Rwt. 

PEDE  PULYEROSUS— defined  by  Skene  **  a  vagabond,  especially  a  meidiant 
or  Gremar,  who  has  no  certain  dwelling-place,  where  the  dust  may  be  mcht  firom  Ins 
feet,  to  whom  justice  should  be  sunmuurily  ministered  within  three  flowiogs  and  ebb- 
ings  of  the  sea." 

PEDELLUS— the  beadle  of  a  burgh.    Siene. 

PEDIGREE.  <*  In  pedigree  cases,  if  one  link  be  assumed,  any  two  penooi 
may  be  proved  to  be  related,  and,  therefore,  in  such  cases  the  difficultv  nsuafiy  con- 
sists in  properly  weighing  and  considering  the  evidence  relating  to  the  connecting 
link.  In  pedigree  cases  it  is  a  rule  of  evidence  that  the  declarations  of  decMsea 
members  of  the  family,  post  litem,  are  inadmissible,  and  anterior  declarations 
are  little  to  be  regarded,  unless  corroborated  by  other  circumstances.  Where  wit- 
nesses are  once  impressed  witb  the  belief  of  their  relationship  to  a  given  indvidnal, 
they  are  apt  in  time,  by  talking  and  discussing  the  matter,  to  bring  themselves  over 
to  conscientious  belief  of  family  conversations  and  declarations,  tending  to  support 
that  relationship,  but  which  never  took  place.  Evidence  of  conversations  with  de- 
ceased persons  is  not  ^iven  under  the  ordinary  worldly  sanction,  from  the  difficulty 
in  such  a  case  of  convicting  the  witness  of  perjury  ;  the  absence  unexplained  of  the 
baptismal  certificates  of  the  party  forming  the  material  link  of  the  pedigree,  while 
those  of  the  other  heirs  arc  carefully  and  regularly  entered,  forms  a  difficulty  al- 
most insuperable  in  substantiating  the  alleged  pedigree.  The  evidence  of  experts 
as  to  the  ap:e  of  a  document,  and  the  character  of  the  hand-writing,  may  in  some 
cases  be  valuable;"  Grouch  v.  Hooper,  16  Beav.  182. 

PEERS.  The  trial  of  Scotch  Peers  is  regulated  bv  6  Anne,  c.  23,  and  6  Geo.  IV. 
c.  6G.  All  offences  which  amount  to  felony  can  only  be  tried  before  the  Peers  in 
the  court  of  the  Lord  High  Steward  of  Great  Britain;  Peers  are  exempted  from 
serving  as  jurors;  2  Hume,  246.  The  Statutes  which  regulate  the  election  of  the 
sixteen  Scotch  Peers  are  10  and  11  Vict.  c.  62  (1847)  ;  14  and  15  Vict.  c.  87  (1861); 
and  15  and  16  Vict.  c.  35  (1862.)  Peers  are  not  exempt  from  being  sworn  as  witnesses, 
but  on  trials  before  the  High  Gourt  of  Parliament  the  verdict  is  given  upon  honour. 

PEJORATIONS,  DETERIORATIONS,  terms  used  in  contradistinction  to 
meliorations  on  land.    See  29th  June  1831,  Graham  (House  of  Lords.) 

PENAL  AGTIONS,  require  the  utmost  care  in  stating  the  particolan  of  time. 
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place,  and  persons  connected  with  the  offence.  They  do  not  transmit  against  the 
heir  of  the  defender  for  the  penalties,  though  the  claim  for  civil  reparation  and 
damages  may  so  attach  ;  Ersk.  B.  3,  T.  1,  S.  16.     See  Criminal  Prosecution, 

PENAL  BONDS  m  England.  Bondbs  are  granted  for  double  the  amount  of 
the  debt,  conditional  that  if  the  debt  be  paid,  the  bond  is  thereby  fully  discharged. 
In  Scotland,  a  fifth  part  further  is  generally  added  nominally  as  liquidate  penaJty, 
but  restricted  to  actual  expense. 

PENAL  IRRITANCIES  may  be  purged  at  any  time  before  decree,  whilst  irri- 
tancies not  penal,  such  as  forfeiture  of  a  purchase  because  of  non-payment  or  failing 
to  find  caution,  are  inciured  by  the  simple  lapse  of  the  time  stipulated ;  Ersk.  B.  2, 
T.  8,  S.  14. 

PENAL  STATUTES  receive  strict  interpretation.     See  Statute, 

PENALTIES.  Generally  a  fifth  part  of  the  sum  stipulated  to  be  paid  is  declared 
in  obligations  as  liquidated  penalty  to  be  incurred  on  failure,  to  pay,  but  it  is  re- 
stricted to  the  actual  expenses  occasioned.  But  penal  rents  in  leases  are  held 
conventional  and  are  not  so  restricted;  25th  Feb.  1813,  Eraser.  But  it  is  not  in 
the  power  (unless  expressly  given)  of  the  tenant  to  do  the  forbidden  act,  or  reftise 
that  commanded,  on  payment  of  the  stipulated  penalty;  13th  Dec.  1811,  M*Kenzie. 

PENDENTE  LITE  NIHIL  INNOVANDUM.  The  rule  in  law  which  pre- 
vents individual  creditors  obtaining  preferences  after  a  subject  is  made  litigious  by 
a  process  for  the  general  behoof,  such  as  sequestration  in  bankruptcy ;  Ersk.  B.  2, 
T.  12,  S.  65. 

PENSIONS  from  the  Grown  are  deemed  alimentary  and  not  arrestable.  See 
Arrestment, 

PENSIONERS.  Out-pensioners  of  Ghelsea  Hospital  are  paid  under  the  Acts 
55  Geo.  III.  c.  125,  and  136 ;  7  Geo.  IV.  c.  16 ;  and  5  and  6  Vict.  c.  70  (1842)  ; 
and  they  are  embodied  for  service  under  the  Statutes  6  and  7  Vict.  c.  95  (1843)  ; 
9  and  10  Vict.  c.  9  (1846)  ;  and  U  and  12  Vict.  c.  84  (1848.) 

PENURIA  TESTIUM.  Formerly  witnesses  who  were  excluded  by  reason  of 
relationship  were  admitted  cum  nota  in  domestic  and  occult  cases.  But  the  ad- 
missibility of  relations  and  parties  allowed  by  the  recent  Statutes  3  and  4  Vict, 
c.  59 ;  15  and  16  Vict.  c.  27  ;  and  16  Vict.  c.  20 ;  has  rendered  this  rule  now  of  little 
practical  application.     See  Proof, 

PERAMBULATION.  Brieves  under  this  name  were  authorized  by  the  Act 
1597,  c.  79,  to  settle  disputed  marches,  but  they  are  now  in  desuetude,  the  question 
of  property  being  settled  under  the  action  of  declarator,  and  that  of  possession 
under  that  of  interdict. 

PERDUELLION.     Treason. 

PEREMPTORY  defences  on  the  merits,  distinguished  from  preliminary  or 
dilatory  defences,  wliich  go  only  to  exclude  the  particular  action.  See  Criminal 
Prosecution, 

PERICULUM.  The  risk  and  loss  of  an  article  falls  on  its  owner  (res  peril  sua 
domino)  ;  but  though  the  property  of  an  article  bought  is  not  transferred  until  de- 
livery, the  loss  of  that  article  without  the  seller's  fault,  or  mora  in  making  delivery, 
falls  on  the  buyer  (periculum  rei  vendUas  nondam  traditai  est  emptoris.)  This 
rule  has  place  only  where  a  particular  article  is  sold,  and  not  generally  where  a 
quantity  of  a  commodity,  as  so  many  quarters  of  grain;  1st  Feb.  1809,  Milne  and 
Co.  Delivery  to  a  particular  person,  according  to  instructions,  or  without  such  to 
the  usual  carrier,  transfers  the  risk.  But  if  transmitted  by  sea,  due  notice  must  be 
given  that  the  purchaser  may  insure;  6th  Dec.  1810,  Andrew;  2d  June  1815, 
Johnstone.     See  Culpa. 

PERJURY  is  the  afiSrmation  on  oath  of  a  plain  and  obvious  falsehood,  and  as  to 
a  material  matter ;  for  if  made  by  mistake,  or  in  a  non-essential  matter,  or  if  it  can 
be  reconciled  with  innocent  intention,  the  crime  is  not  committed.  Mere  opinion  or 
belief,  or  want  of  recollection  even  in  recent  matters,  will  not  found  groimd  of 
charge.  Affirmations,  where  allowed  under  certain  statutes,  are  held  in  this  respect 
identical  with  oaths.  But  the  statement  in  either  way  must  be  made  in  strict  rorm 
and  manner  before  a  magistrate;  and  voluntary  oaths  (now  prohibited)  will  not 
form  matter  of  criminal  charge.  Generally,  where  oaths  are  in  writing,  tne  writing 
is  the  only  evidence  of  the  matter  sworn ;  but  in  courts  where  writing  is  dispensed 
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with,  the  jndge's  notes  or  the  testhnon j  of  witneaBes  is  allowed.  Where  the  magis- 
trate, in  any  such  case,  doubts  the  truth  of  toe  statcoient,  and  the  likelihood  of 
its  being  made  matter  of  inquiry,  he  ought,  after  cantioDiiig  «r  wanung  the  wit- 
ness, to  take  a  special  note  iu  writing  of  the  words,  and  read  it  over  to  the  pnty 
deponing;  29th  Jan.  and  15th  March  1844,  Felix  Monaghan;  2  Broun,  82-131. 
This  will  often  be  found  to  have  a  salutary  influence,  and  presenres  undoubted 
eridence  of  the  exact  words  spoken.  On  the  trial,  it  must  not  merely  be  estab- 
lished that  the  matter  sworn  was  untrue,  but  that  its  falsehood  behoved  to  be  in 
the  knowledge  of  the  person  when  swearing.  The  Statute  1555,  e.  47,  made 
the  punishment,  confiscation  of  moveables,  infamy,  and  piercing  the  tong^ue — 
the  immediate  guilty  member.  But  imprisonment  is  now  the  usual  punishment 
nnce  the  abolition  of  the  piilor>%  which  at  one  time  was  the  commonly  adopted 
punishment.  (See  Pillory  A  l*he  infamy  was  permanent,  and  not,  as  in  other  con- 
Tictions  of  crime,  removeable  under  the  Act  1  Will.  IV.  c.  37,  by  suffering  the 
punishment  of  the  offence.  But  this  exception  appears  removed  by  the  Act  15  Vict, 
c  27  (1852.)  Perjury,  in  elections,  was  visited  by  incapacity  of  voting,  if  the  action 
commenced  within  two  years  of  the  offence ;  2  Geo.  II.  c.  24,  ss.  6  and  11.  But 
see  17  and  18  Vict.  c.  102  ( Election  Law.)  Subornation  of  peijury,  or  enticing 
others  to  the  crime,  is  punishable  as  perjury  itself ;  1555,  c  47.  The  cfftnon  art 
BAILABLE,  and  may  be  tried  before  the  Justiciary,  Court  of  Session,  and  by  Sheriff' 
Courts,  but  not  without  a  jury.  The  Justices  cannot  try  for  this  offence,  but 
may  punish  by  fine  or  imprisonment  the  lesser  offence  of  prevarication  or  wilfol 
contradiction  on  oath  whilst  giving  evidence  (M*Laurin's  Criminal  Cases,  No.  22)  ; 
1  Hume,  666 ;  1  Alison,  464. 

PERMIT,  or  warrant  to  pass  excisable  articles,  and  without  which  they  are 
liable  to  seizure.     See  Excise, 

PERMUTATION,  or  BARTEIt— a  contract  whereby  one  moveable  is  exchanged 
for  another ;  Ersk.  B.  3,  T.  3,  S.  13. 

PERSONA  STANDI  IN  JUDICIO.  The  right  to  sue  or  defend  ;  from  whidi 
•re  excepted  outlaws,  pupils  or  cognosced  persons  (their  tutors  being  the  proper 
parties),  minors  without  their  curators,  and  married  women  without  their  hmmndif 
consent. 

PERSONAL  EXCEPTION.  A  party  may  be  unable  to  set  up  a  pka^  in  it- 
self good,  because  of  certain  acts,  such  as  homologation  or  consent,  by  which  he  is 
said  to  be  htirred  personali  exceptione  from  availing  himself  of  the  plea  or  objection. 

PERSONAL  PROTECTION  is  granted  under  the  Seouestration  or  BtaJkruptcj 
Acts.  On  the  award  of  the  sequestration,  it  may  be  granted  as  matter  of  course  until 
the  first  meeting  of  the  creditors  to  elect  trustee  ;  but  it  does  not  operate  as  a 
liberation  from  prison,  which  will  require  a  special  craving  in  the  original,  or  by  a 
separate  petition,  and  the  giving  an  opportunity  to  the  iucarcerator  of  being  heard. 
Under  the  Act  16  and  17  Vict.  c.  53,  the  Court  may,  on  granting  the  sequestration, 
refuse  to  give  protection.  At  the  above  mentioned  meeting  the  renewal  of  the 
protection  may  be  voted  by  a  majority  of  the  creditors  for  such  time  as  they  may 
think  fit ;  ana  on  the  application  to  the  sheriff  (to  whom  the  further  procedure  in 
sequestration  is  remitted)  by  the  trustee,  it  is  granted ;  and  so  it  may  be  renewed 
from  time  to  time  at  the  meeting  which  takes  place  after  the  bankrupt's  examina- 
tion, or  at  any  meeting  called  for  the  purpose  during  the  subsistence  of  the  sequestra- 
tion.    This  protection  of  coiu^e  will  not  protect  from  criminal  or  fugse  warrants. 

PERSONAL  RIGHT,  or  JUS  AD  REM,  gives  a  party  a  personal  claim  to  com- 
pel from  the  seller  delivery  of  an  article  sold  and  not  delivered,  while  a  real  right,  or 
JUS  in  r«,  gives  the  owner  a  right  to  recover  the  article  from  any  possessor.  Dia- 
ponees  and  heirs  in  heritage,  until  infeflment,  have  only  a  personal  right,  so  that  a 
second  conveyance  with  a  first  infeftment  is  preferable  to  the  first  disposition  ;  and 
the  heir  unentered  may  be  passed  over,  and  sasine  taken  to  the  remoter  proprietor, 
but  subject  to  the  onerous  debts  and  deeds  of  the  interjected  person,  if  three  years  in 
possession;  1665,  c.  24  ;  Ersk.  B.  2,  T.  7,  S.  26. 

PERSONAL  SERVICES,  as  parts  of  feudal  rights  and  customs,  are  abolished 
by  the  Jurisdiction  Act  1  Geo.  1.  c.  64 ;  but  this  enactment  does  not  interfere  with 
purely  agricultural  services  ;  Ersk.  B.  2,  T.  5,  S.  2. 

PERSONALITY  and  REALITY,  in  English  law,  are  nearly  synonymous  terma 
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with  those  of  Heritable  and  Moveable  in  Scotch  law.  Personal  estate  is,  in  the 
former,  divided  into  chattels,  real  and  personal.  Real  includes  interests  and  profits 
of  landed  estates,  or  whatever  right  in  land  is  limited  to  a  certain  time.  Personal 
are  proper  moveables.  Leases  and  mortgages,  in  England,  are  chattels  real,  but 
nevertheless  personal,  and  so  descend  to  executors.  But,  in  Scotland,  similar 
securities  are  heritable,  and  descend  to  the  heir  in  heritage.  See  Heritable  and 
Moveable. 

PERSONATING.     See  Forgery^Fraud. 

PETARIA,  TURBARIA — the  privilege  of  taking  peats  and  turfs  from  mosses 
and  rauirs ;  Stair,  B.  2,  T.  3,  S.  76.     See  Comnwnty. 

PETITORY  ACTIONS  are  those  in  which  a  decree  is  asked  personally  against 
the  defender  to  pay  or  perform ;  Ersk.  B.  4,  T.  1,  S.  47.     See  Actions. 

PETITION  AND  COMPLAINT  is  the  form  of  summary  action  in  the  Court  of 
Session,  complaining  of  crime,  offence,  or  misconduct.  See  Criminal  Prose- 
ct/tion, 

PHYSICIANS — their  fees  are  actionable,  but  are  presumed  paid,  unless  for 
deathbed  attendance,  and  where  the  practice  of  the  place  is  not  to  pay  at  each  visit ; 
Ersk.  B.  3,  T.  7,  S.  17.  Physicians  are  exempt  from  serving  on  juries.  See 
Jury,. 

PICKERY — petty  thefts,  such  as  of  fruit  or  wood,  which,  contrary  to  the  general 
rule  in  theft,  may  be  punished  by  fine ;  1  Hume,  87 ;  1  Alison,  275. 

PIGEON.     See  Dovecot. 

PILLORY,  a  mode  or  instrument  of  punishment.  It  has  been  defined,  «  machina 
ad  ludibrium  mapis  quam  ad  poenam."  The  ancient  name,  collistrigium  or  stretch- 
neck,  shows  that  it  was  intended  for  corporal  pain.  By  the  Act  56  Geo.  III.  c.  138 
(1816),  it  was  abolished,  except  for  the  crime  of  Perjury  and  Subornation  of  Per- 
jury, and  except  for  any  offence  which  by  law  was  punishable  only  by  pillory.  By 
the  1  Vict.  c.  23  (1837),  this  mode  of  punishment  is  absolutely  abolished. — Ersk. 
B.  4,  T.  4,  S.  104. 

PILOTS.  In  England,  the  several  Acts  were  consolidated  by  6  Geo.  IV.  c.  125 ; 
9  Geo.  IV.  c.  86  ;  amended  by  16  and  17  Vict.  c.  129,  which  did  not  extend  to 
Scotland,  but  are  of  new  consolidated  by  the  Act  17  and  18  Vict.  c.  120.  The 
Trinity  House  of  Leith,  by  royal  charter,  has  authority  to  license  pilots  for  the  seas 
and  firths  along  the  coasts  and  islands  of  the  Northern  and  German  Oceans.  But 
the  city  of  Edinburgh  has  similar  powers  for  the  harbour  and  roads  of  Ijeith  ;  22d 
Mav  1821,  Ogiivie.  A  pilot  must  be  had  wherever  regulation  or  custom  renders 
such  necessary.    See  Merchant  Seamen. 

PINCHING  THE  NOSE— an  ancient  punishment— the  last  sentence  of  this 
kind  on  record  is  in  1728  f  2  Hume,  488. 

PIRACY.  A  crime  against  the  law  of  nations — an  unauthorized  hostility  or 
robbery  at  sea.  Formerly  the  trial  for  this  crime  was  in  the  Court  of  Admiralty,  and 
since  its  abolition  only  in  the  Justiciary ;  Act  1  Will.  IV.  c.  69  (1830.)  The  punish- 
ment is  capital,  and  therefore  the  crime  is  not  bailable.  The  Act  1  Vict.  c.  88 
(1837),  relates  to  the  punishment  of  Piracy.  A  charge  of  plundering,  pillaging,  or 
destroying  goods  belonging  to  a  wrecked  or  stranded  vessel  was  sustained  ;  27th 
June  1842,  Balfour  ;  1  Broun,  372  ;  1  Hume,  480;  1  Alison,  639. 

PLAGIUM  (Crimen  Plagii.)  The  stealing  of  human  creatures  is  punishable 
by  death,  and  therefore  not  bailable  ;  1  Hume,  82,  84  ;  1  Alison,  280.  See  Child 
Stealing. 

PLAGUE.  The  Act  1466,  c.  57,  provides  rules  in  time  of  plague.  The  houses 
were  ordered  to  be  shut  up,  and  if  the  inmates  refused  to  be  confined,  they  were  to 
be  put  out  of  town  ;  Justices  of  the  Peace  were  instructed  to  enforce  the  rules  by 
Acts  1617  and  1661.  The  first  English  Statute  is  1  Jas.  I.  c.  31.  See  Quarantine 
— Nuisance. 

PLAN.  A  plan  may  be  made  binding  on  feuars  bv  a  clause  in  the  feu-right ; 
17th  Nov.  1814,  Young ;  5th  June  1812,  Dirom  ;  but  the  mere  showing  a  plan  does 
not  bind  to  its  being  carried  out  in  every  particular,  but  only  in  the  main  and  ma- 
terial points;  9th  Feb.  1819,  Gordon  (House  of  Lords.^  Plans  are  good  evidence 
if  authenticated  by  witnesses,  but  of  themselves  are  only  adminicles,  or  explanatory 
of  evidence ;  6th  Nov.  1828,  Oswald ;  5  Mur.  9. 
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PLANTING  AND  ENCLOSING.  In  order  to  encoiirage  planting,  and  pre- 
rent  and  punish  any  attempt  to  destroy  trees,  the  Justices  of  the  Peace  were  in- 
trusted with  the  execntion  of  various  statutes,  most  of  which  are  now  in  desuetude. 
See  Acts  1457,  c.  80  (ordering  servants  to  plant  woods  and  trees,  to  make  hedges, 
and  sow  broom);  1467,  c.  83  (forbidding  dry  stake-hedges) ;  1603,  c.  74 ;  1534,  c 
10  ;  and  1636,  c.  10 ;  1667,  c.  30 ;  1587,  c.  82  (by  which  those  who  wilfully  cut  and 
destroy  young  trees  were  to  be  punished  to  tne  death  as  thieves) ;  1607,  c  3 ; 
1641,  c.  46  ;  1686,  c.  39  ;  1686,  c.  11 ;  1698,  c.  16.  By  the  Statute  1579,  c.  84,  the 
precedin<;^  Acts  are  ratified  ;  and  it  is  fiuther  declared,  that  whoever  breaks  into 
yards  or  orchards  is  liable,  in  all  cases,  beside  the  damage,  in  a  penalty  for  the  first 
offence  in  L.IO  Scots  ;  for  the  second  in  L.20  Scots  ;  for  every  subsequent  offence 
in  L.40  Scots ;  all  payable  to  the  owner.  The  General  Act  of  Instructions,  1661, 
c.  38  (ante  Justices),  authorizes  justices  to  put  into  execution  Acts  against  cutters 
and  destroyers  of  planting,  etc. 

The  Act  1661,  c.  41,  "  for  planting  and  enclosing  of  ground,"  is  partly  in  obfierr. 
ance,  and  enacts — 

That  every  heritor,  liferenter,  and  wodsetter  (according  to  the  qaali6ca- 
tions  under-written),  within  the  ancient  kingdom  of  Scotland,  with  one  thou- 
sand pounds  of  yearly  valued  rent,  shall  inclose  four  aikers  of  land  yearly  at 
least,  and  plant  the  same  about  with  trees  of  oak,  elme,  ash,  plain,  saach,  or 
other  timber,  at  three  yards  distance.  And  that  all  other  heritors  of  greater 
or  lesse  rent  nor  the  said  sum  of  one  thousand  pounds  money  foresaid,  do 
plant,  inclose,  and  ditch  yearly,  moe  or  fewer  aikers,  according  to  their  re- 
spective rents,,  for  the  space  of  ten  years  next  ensuing ;  and  that  of  such 
lands  as  the  heritors  shall  think  most  fit  for  planting  and  capable  for  inclos- 
ing, to  be  also  planted,  ditched  or  inclosed  in  manner  foresaid ;  and  that  the 
saids  heritors  begin  to  plant,  ditch,  and  inclose,  the  said  ground  at  the  feast 
of  Michaelmesse  next  to  come,  and  uphold  the  same  in  time  coming.^  And 
for  the  further  incouragement  of  the  saids  heritors,  wodsetters  and  li^renters, 
to  go  about  the  ready  observance  of  the  said  Act,  liberty  and  power  is  granted 
to  them,  at  the  sight  of  the  sheriffs,  Stewarts,  lords  of  regalities,  barrens,  and 
justices  of  peace  in  their  respective  bounds,  to  cast  about  the  high>-wajes  to 
their  conveniency,  providing  they  do  not  remove  them  above  two  hundred 
ells  upon  the  whole  ground ;  excepting  alwayes  herefrom,  burrough  and  in- 
corporate aikers,  which  are  no  wayes  to  be  parked. or  inclosed,  nnlesse  the 
heritors  thereof  shall  think  it  meet  and  expedient.  And  where  there  are 
liferenters  upon  lands,  it  is  hereby  declared,  that  the  same  shall  be  done 
upon  the  equal  charges  and  expenses  of  the  liferenter  and  heritor.  And  in 
case  of  proper  wodsets,  it  is  also  hereby  specially  declared,  that  the  same 
shall  be  done  by  the  wodsetter,  and  the  charges  thereof  is  and  shall  be 
added  to  the  reversion,  and  no  wayes  redeemable,  while  they  make  paiment 
thereof,  as  well  as  of  the  suras  for  which  the  lands  are  wodset.  And  for  the 
better  incouragement  of  heritors,  and  for  preserving  of  the  said  planting  and 
inclosures,  it  is  statute  and  ordained,  that  whosoever  shall  cut  or  break  any 
of  the  saids  trees  (not  being  the  heritors  themselves)  shall  pay  unto  the 
heritors  or  persons  wronged,  twenty  pounds  for  every  tree ;  or  if  he  be  not 
able  to  pay  the  said  twenty  pounds,  it  shall  be  in  the  power  of  the  party 
thereby  wronged  to  make  him  work  six  weeks,  giving  him  meat  and  drink 
allanerly.  And  further  it  is  ordained,  that  whosoever  shall  break  down  the 
hedges  or  dikes  of  the  said  parks  or  inclosures,  or  be  found  within  the  same, 
being  a  stranger,  shall  be  holden  and  repute  a  breaker  down  thereof,  and  paj 
five  pounds  for  every  fault ;  or  if  he  be  not  able  to  pay  the  said  five  pounds, 

1  The  above  portion  of  the  Act  has  long  been  in  desuetade,  and  ne?er  was  within  tha  jaria- 
diction  of  the  justices. 


PLANTING  AND  ENCLOSING  (Acts  1669-1685.)    749 

to  work  ten  dayes  to  the  owner  of  the  saids  grounds,  for  meat  and  drink  as 
said  is.  And  for  the  greater  encouragement  of  all  persons,  who  shall  be 
virtuously  inclined  to  ditch,  inclose,  or  plant  their  ground  in  manner  fore- 
said, his  Majesty,  with  consent  above  specified,  hath  declared,  and  by  thir 
presents  declares  such  parts  and  portions  of  their  said  ground  as  shall  be  so 
inclosed  and  planted,  to  be  free  of  all  manner  of  land-stents,  taxations,  or 
impositions,  of  whatsoever  nature,  or  quarterings  of  horse  in  the  saids  in- 
closures,  for  the  space  of  nineteen  years  next  after  the  date  hereof;  and 
that  at  the  proportioning  of  the  saids  burthens,  the  same  inclosures  shall 
be  exempted  and  made  free  thereof  accordingly.  And  also  for  the  better 
preserving  of  the  saids  inclosures,  and  of  the  trees  and  planting  to  be  set 
about  the  same,  it  is  statute  and  ordained,  that  ilk  heritor,  tenant,  and  cottar 
keep  their  cattel  and  goods  out  of  their  neighbour's  inclosures  at  all  times, 
that  their  trees,  planting,  and  ditching  be  no  wayes  damnified  or  prejudged, 
under  the  penalty  of  ^vq  pounds  for  ilk  contravention,  toties  qitottes,  to  be  paid 
to  the  party  damnified.  And  further  statutes  and  ordains.  That  where 
inclosures  fall  to  be  upon  the  border  of  any  person's  inheritance,  the  next  ad- 
jacent heritor  fihali  be  at  equal  pains  and  charges  in  building,  ditching,  and 
planting  that  dike  which  parteth  their  inheritance.  And  recommends  to  all 
lords,  sheriffs,  and  baylies  of  regalities,  Stewarts  or  stewartries,  and  Justices 
of  Peace,  baylies  of  burroughs,  and  other  judges  whatsoever,  to  see  this  Act 
put  in  execution,  and  to  grant  processe  at  the  instance  of  the  parties  dam- 
nified and  prejudged,  and  to  see  them  repaired,  after  the  form  and  tenor  of 
this  Act  above- written,  in  all  points. 

The  Act  1669,  c.  17,  enacts— 

That  whensoever  any  person  intends  to  inclose  by  a  dike  or  ditch  upon 
the  march  be|^ixt  his  lands  and  the  lands  belonging  to  other  heretors  con- 
tiguous thereunto,  it  shall  be  Icisom  to  him  to  require  the  next  sheriffs  or 
bailiffs  of  regalities,  Stewarts  of  stewartries,  Justices  of  Peace,  or  other  judges 
ordinar,  to  visit  the  marches  alongst  which  the  said  dike  or  ditch  is  to  be 
drawn,  who  are  hereby  authorized,  when  the  said  marches  are  uneven  or 
otherwayes  uncapable  of  ditch  or  dike,  to  adjudge  such  parts  of  the  one  or 
the  other  heretor's  ground,  as  occasion  the  inconveniency  betwixt  them,  from 
the  one  heretor  in  favours  of  the  other,  so  as  may  be  least  to  the  prejudice  of 
either  party ;  and  the  dike  or  ditch  to  be  made,  to  be  in  all  time  there- 
afler  the  common  march  betwixt  them ;  and  the  parties  so  adjudged  respec- 
tive  from  the  one  to  the  other,  being  estimat  to  the  just  avail  and  com- 
pensed  pro  tarUo,  to  decern  what  remains  uncompensed  of  the  price,  to  the 
party  to  whom  the  same  is  wanting :  And  it  is  hereby  declared,  that  the 
parts  thus  adjudged  hinc  inde,  shall  remain  and  abide  with  the  lands  or  ten- 
nandries  to  which  they  are  respective  adjudged,  as  parts  and  pendicles  thereof 
in  all  time  coming. 

The  Act  1685,  c.  39,  ratifies  and  renews  the  Act  1661,  c.  41,  and  declares — 
That  hereafter  no  person  shall  cut,  break,  or  pull  up  any  tree,  or  peel  the 
bark  of  any  tree,  under  the  pain  of  ten  pounds  Scots  for  each  tree  within  ten 
years  old,  and  twenty  pounds  Scots  for  each  tree  that  is  above  the  said  age 
of  ten  years,  and  that  the  havers  or  users  of  the  timber  of  any  tree  that  shall 
be  so  cut,  broken,  or  pulled  up,  shall  be  liable  to  the  same  penalty,  except 
he  can  produce  the  person  from  whom  he  got  it ;  and  if  the  person  that  shall 
be  so  convicted  be  not  able  to  pay  the  fine,  then  he  shall  be  decerned  to  work 
a  day  for  each  half  merk  contained  in  the  said  fine  to  the  heritor  whose 
planting  shall  be  so  cut  or  broken  :    As  likewise,  statutes  and  ordains,  That 
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no  person  shall  break  down  or  fill  up  any  ditcb,  hedge,  or  dyke,  whereby 
ground  is  inclosed,  and  shall  not  leap,  or  suffer  their  horse,  nolt,  or  sheep,  to 
go  over  any  ditch,  hedge,  or  dyke,  under  the  pain  of  ten  pounds  Scots, 
totiea  quoties,  the  half  whereof  to  be  applied  to  the  heritor,  and  the  other  luJf 
for  the  mending  and  repairing  of  bridges  and  highways  within  the  parodi, 
at  the  sight  of  the  shenif,  Stewart,  or  Justices  of  Peace,  before  whom  the  ood- 
traveeners  shall  be  pursued. 

The  Statute  1686,  c  11,  is  in  the  following  terms  : — 

Our  Sovereign  Lord,  considering  the  prejudice  and  damage  which  the 
lieges  do  sustain  in  their  planting  and  enclosures,  through  the  not  herding 
of  nolt,  sheep,  and  other  bestial,  in  the  winter  time,  whereby  the  young 
trees  and  hedges  are  eaten  and  destroyed,  doth,  with  advice  and  consent  of 
his  Estates  of  Parliament,  statute  and  ordain,  That  all  heritors,  liferenters, 
tenants,  cottars,  and  other  possessors  of  lands  or  houses,  shall  cause  herd 
their  horses,  nolt,  sheep,  swine,  and  goats  the  whole  year,  as  well  in  winter 
as  summer,  and  in  the  night  time  shall  cause  keep  the  same  in  houses,  folds, 
or  enclosures,  so  as  they  may  not  eat  or  destroy  their  neighbour's  ground, 
woods,  hedges,  or  planting ;  certifying  such  as  shall  contraveen,  they  shall 
be  liable  to  pay  haJf  a  merk  toties  guotiea,  for  ilk  beast  they  shall  have  going 
on  their  neighbour's  ground,  by  and  attour  the  damage  done  to  the  grass  or 
planting ;  and  declares.  That  it  shall  be  lawful  to  the  heritor,  or  possessor 
of  the  ground,  to  detain  the  said  beasts,  until  he  be  payed  of  the  said  half 
merk  for  ilk  beast  found  upon  his  ground,  and  of  his  expenses  in  keepiag 
the  same ;  and  this  but  prejudice  of  any  former  Acts  of  Parliament  made 
against  destroyers  of  planting  and  inclosures. 

The  Statute  1695,  c.  23,  and  c.  38,  has  reference  to  the  divi&ion  of  conmiontiei 
and  of  lands  lyinpr  runrig.     See  Runrig,  '  w 

The  Statute  1698,  c.  16,  '*  for  preserving  of  planting,"  is  in  these  words — 

Our  Sovereign  Lord,  with  advice  and  consent  of  the  Estates  of  Parlia- 
ment, ratifies  and  approves  all  former  laws  and  Acts  of  Parliament,  made  for 
planting  and  enclosing  of  ground  ;  and  for  making  the  samen  more  eflfectual, 
statutes  and  ordains,  That  all  tenants  and  cottars  shall  preserve  and  secure 
all  growing  wood  and  planting  that  is  upon  the  ground  they .  possess,  that 
none  of  it  shall  be  cut,  broke,  or  pulled  up  by  the  roots,  or  the  bark  pieled 
off  any  tree,  and  that  under  the  pain,  to  be  exacted  by  their  masters 
allenarly,  of  ten  pounds  Scots  for  each  tree  within  ten  years  old,  and  twenty 
pounds  Scots  for  each  tree  that  is  above  the  said  age  of  ten  years,  unless 
the  samen  be  done  by  warrant  and  order  of  the  said  master  and  heritor  of 
the  ground,  and  ordains  the  tenant  to  be  liable  for  his  wife,  children,  and 
servants,  or  any  others  within  his  family  that  shall  contraveen  this  present 
Act. 

There  are  several  British  statutes  on  this  subject.  But  only  one  has  been 
thought  applicable  to  Scotland ;  namely,  The  Statute  1  of  Geo.  I.  c.  48,  wbidi 
enacts — 

That  if  any  person  or  persons  whatsoever,  from  and  after  the  24th  day  of 
June,  in  the  year  of  our  Lord  1716,  shall  maliciously  break  down,  cut  up, 
pluck  up,  thrown  down,  bark,  or  otherwise  destroy,  deface,  or  spoil  any  tim- 
ber tree  or  trees,  fruit  tree  or  trees,  or  any  other  tree  or  trees,  the  person  or 
persons,  body  politick  or  corporate,  that  is,  are,  shall,  or  may  be  damaged  by 
the  same,  shall  receive  such  satisfaction  and  recompense  of  and  from  the  in- 
habitants of  the  parish,  town,  hamlet,  vili,  or  place,  where  such  tree  or  trees 
shall  be  so  maliciously  broken  down,  cut  up,  pluckt  up,  thrown  down,  bwrk- 
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ed,  destroyed,  defaced,  or  spoiled,  and  to  be  viewed,  and  damages  and  costs 
to  be  recoverable  and  recovered  against  such  paribh,  town,  hamlet,  vill,  or 
place,  by  the  person  or  persons  whose  tree  or  trees  shall  be  so  maliciously 
broke  down,  cut  up,  pluckt  up,  thrown  down,  barked,  destroyed,  defaced,  or 
spoiled,  in  the  same  manner  and  form  as  hedges  and  dykes  overthrown  by 
persons  in  the  night,  in  and  by  an  Act  of  Parliament  made  in  the  13tl)  year 
of  the  reign  of  King  Edward  the  First,  intituled.  Lords  may  approve  against 
their  neighbours :  usurpations  of  commons  during  the  estate  of  particular 
tenants,  are  to  be  levied,  and  damages  yielded ;  and  where  such  offence  or 
offences  shall  be  committed  in  that  part  of  Great  Britain  called  Scotland,  to 
be  recoverable  and  recovered  by  way  of  summar  action,  and  in  the  same 
manner  and  form  as  damages  in  other  cases  of  riot  are  to  be  recovered  by 
the  laws  there,  unless  the  party  or   parties  so  oiFending  shall,  by  such 
parish,  town,  hamlet,  vill,  or  place,  be  convicted  of  such  offence,  within  the 
space  of  six  months  from  the  committing  such  offence  or  offences ;  any  law, 
or  construction  to  the  contrary  in  any  wise  notwithstanding.     And  be  it 
further  enacted  and  declared,  by  the  authority  aforesaid,  That  it  shall  and 
may  be  lawful  to  and  for  any  two  or  more  justices  of  the  peace  of  the  county, 
riding,  division,  stewartry,  regality,  city,  town,  borough,  or  corporation, 
wherein  any  such  offence  or  offences  shall  be  committed,  or  the  justices  in 
open  sessions,  upon  complaint  to  them  made  by  any  inhabitant  of  the  afore- 
said parish,  hamlet,  vill,  or  place,  or  of  the  owner  of  such  tree  or  trees,  or  of 
any  other,  to  cause  such  offender  or  offenders  to  be  apprehended  for  the 
trespasses  and  offences  aforesaid,  or  any  of  them,  and  to  hear  and  finally 
determine  and  adjudge  all  and  every  the  offence  and  offences  aforesaid;^ 
and  if  such  justices  shall  convict  any  person  or  persons  of  all  or  any  the 
trespasses  or  offences  aforesaid,  then  such  justices,  immediately  after  such 
conviction,  shall  commit  such  offender  and  offenders  to  the  house  of  correc- 
tion, there  to  continue  and  to  be  kept  to  hard  labour  for  the  space  of  three 
months,  without  bail  or  mainprise;  and  where  there  are  no  houses  of  cor- 
rection, in  any  county,  riding,  division,  stewartry,  regality,  city,  town, 
or  borough,  where  such  offender  or  offenders  shall  be  convicted,  the  said 
justices  shall  commit  such  offender  or  offenders  to  such  prison  as  is  appointed 
for  other  criminals,  there  to  continue  for  the  space  of  four  months;  and  shall 
also  order  and  adjudge  that  such  offender  and  offenders  shall  be  publickly 
whipt  by  the  master  of  such  house  of  correction  once  every  month,  during 
such  three  months,  in  such  borough  or  corporation,  if  the  offence  be  com- 
mitted therein,  and  not  otherwise,  or  in  the  market-town  where  such  house 
of  correction  stands,   or  in  the  next  market-town  next  adjacent  to  such 
house  of  correction,  and  in  the  county  where  such  offence  shall  be  com- 
mitted, on  the  market-day  of  such  town,  between  the  hours  of  eleven  and 
two  of  the  clock ;  and  in  such  places  where  there  is  no  house  of  correction, 
the  said  justices  shall  order  and  adjudge  that  such  offender  or  offenders 
shall  be  publickly  whipt  by  the  hand  of  the  common  hangman  or'  execu- 
tioner once  every  month,  during  such  four  iftonths,  on  the  market-day  of 
any  borough  or  corporation  where  such  offender  shall  be  committed,  or  on 
the  market'day  of  some  town,  between  the  hours  of  eleven  and  two  of  the 
clock,^ 

And  it  is   hereby  further  enacted.   That  before   any  such  offender  or 
offenders  shall  be  discharged,  he,  she,  and  they  shall  find  suf&cient  sureties 

^  This  clause  was  held  not  to  ezclode  review  by  the  Court  of  Session ;  1754,  Buchanan, 
Mor.  7347. 
'  Whi[)ping  females  is  aboUslied  in  all  cases  by  1  Geo.  IV.  c.  57. 
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for  his,  her,  or  their  good  behaviour,  for  the  space  of  two  years  thence  next 
ensuing,  any  law,  custom,  or  construction  to  the  contrary  notwithstanding. 
And  whereas  divers  woods,  underwoods,  and  coppices  have  been  hereto- 
fore, and  lately  set  on  fire,  or  burnt,  to  the  great  discouragement  of  planting; 
be  it  therefore  enacted  and  declared  by  authority  aforesaid,  That  if  anj 
person  or  persons  shall,  from  and  after  the  said  twenty-fourth  day  of  June 
1716,  maliciously  set  on  fire,  or  bum,  or  cause  to  be  burnt,  any  wood, 
underwood,  or  coppice,  or  any  part  thereof,  such  malicious  setting  on  fire, 
burning,  or  causing  to  be  burnt,  shall  be,  and  is  hereby  declared  and  made 
felony,  and  the  offender  and  offenders  shall  suffer,  and  be  liable  to  all  the 
penalties  and  forfeitures,  as  other  felons  by  the  law  now  are :  and  where 
such  offences  are  committed  in  that  part  of  Great  Britain  called  Scotland, 
such  offender  and  offenders  shall  suffer  and  be  liable  as  wilful  fire-raisers, 
according  to  an  Act  passed  in  the  seventh  year  of  her  late  Majesty  Queen 
Anne,  intituled,  An  Act  for  improving  the  union  of  the  two  kingdoms ;  any 
thing  in  this  Act  contained,  or  in  any  other  law  or  statute  to  the  contrary 
in  anywise  notwithstanding. 

The  Statute  6,  of  Geo.  111.  c.  36,  <<  for  encouraging  the  cultivation,  and  for  the 
better  preservation  of  trees,  roots,  plants,  and  shrubs,"  as  well  as  6  Geo.  I.  c.  16, 
9  Geo.  III.  c.  41,  and  13  Geo.  III.  c.  33,  have  been  doubted  as  extending  to  Scot- 
land, and  have  not  been  acted  on  there.  Mr  Hutchison  is  of  opinion  tnat  these 
Acts  do  extend  to  Scotland ;  2  Hutch.  59.  But  Mr  Tait  is  of  an  opposite  opinion, 
366.     Swinton  expressed  a  doubt 

(Decided  Points.) 

1.  Held  that  the  Act  1661,  c.  41,  for  encouraging,  endodng,  and  allowing  heriton 
to  cast  about  a  highway,  is  perpetual,  though  other  parts  of  the  statute  were  tern- 
poraiT ;  1713,  Dunbar,  M.  10,477;  1724,  Justices  of  Midlothian.  Same  found  as  to 
the  obligation  to  pay  for  half  dykes;  1769,  Riddel,  M.  10,489. 

2.  Where  the  march  dyke  was  built  by  one  heritor,  without  calling  on  the  other 
to  concur,  the  latter  was  found  liable  only  to  the  extent  of  the  actual  benefit  be 
gained  thereby;  1679,  Seaton,  M.  10,476. 

3.  In  an  action  on  the  Act  1661,  for  the  expense  of  half  of  a  march  dyke,  where 
there  had  been  no  requisition  to  conciur  in  the  building,  the  defender  was  found 
liable  in  no  part  of  the  expense;  1738,  Ord.  M.  10,479. 

4.  Where  one  of  the  estates  was  under  entail,  the  Court,  under  the  Acts  1669 
and  1695,  declared  the  lands  got  in  exchange  to  be  under  the  fetters  of  entail,  or 
where  money  was  obtained  that  it  should  be  applied  on  land  to  be  entailed  ;  "  but 
the  clearest  way  in  such  entailed  estates,  is  by  excambion  of  land  for  land,  to  be 
subjected  to  the  same  burden  with  the  former;"  1702,  Sir  John  Ramsay,  M. 
10,477. 

5.  In  an  action  on  the  Act  1661,  for  payment  of  the  half  of  the  expense  of  build- 
ing a  march  dyke,  it  was  objected  that  the  march  was  not  a  dry  one,  but  a  bum. 
**  The  Lords  found  that  the  Act  applied,  and  ordained  the  strip  of  water  either  to  be 
wholly  within  the  dyke,  or,  if  the  defender  pleased,  that  it  run  a  space  within  the 
dyke,  and  a  space  without  the  dyke,  that  either  party  might  have  the  benefit  of 
watering  thereat;"  1669,  Earl  of  Crawford,  M.  10,476. 

6.  In  an  action  under  the  Act  1661  against  two  feuars,  whose  lands  did  not 
separately  amount  to  six  acres,  the  Court  found,  in  respect  of  the  small  extent  of  the 
defender's  grounds,  the  case  did  not  fall  under  the  Act  of  Parliament.  It  was  also 
the  opinion  of  the  Court,  that  neither  party  should  have  choice  of  the  kind  of  en- 
closure, but  that  the  judge  should  determine  the  kind,  according  to  circumstances ; 
1739,  Penman,  M.  10,481. 

7.  It  was  found,  that  under  the  Act  1695  for  straightening  marches,  three  acres 
and  a  half  of  ^und  might  be  taken.    ^  The  march  was  so  uneven  as  to  occasion 

Eeat  inconvenience  in  the  enclosing,  for  the  projected  piece  of  ground  ooold  not 
ve  been  endoeed  but  at  an  expense  exceeding  the  value  of  the  ground  ;**  1754, 
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'ewy  M.  10,484.    The  same  found  as  to  parcels  of  two  or  three  acres  lying  inter^ 
!ted ;  1756,  Chalmers,  M.  10,485. 

8.  in  an  action  to  repair  or  rebuild  a  march  dyke,  not  original^  erected  under 
e  Act  1661,  the  Act  was  found  to  apply,  and  that  it  must  follow  at  common  law, 
dependent  of  the  Act,  that  each  heritor  should  contribute  equally  to  uphold  and 

^^j^pair  their  common  property ;  1758,  Lockhart,  M.  10,488. 

^^,.     9.  It  was  objected  that  the  defender's  lands,  though  of  large  extent,  were  moun^ 
'  tainous  and  barren,  and  yielded  but  a  small  rent.    The  Court  sustained  the  defencep 

'^'holding  that  the  Act  1661  ought  to  be  interpreted  as  respecting  cases  in  which 
-v  mutual  though  not  therefore  equal  advantage  were  to  accrue  to  the  conterminoua 

SE.I:' tenements,  and  in  no  instance  authorizing  an  act  of  oppression  or  of  injustice  to 

^1  •»!  individual;  1784,  Earl  of  Peterborough,  M.  10,497.    By  the  Court — **It  is  only 

^  where  the  advantage  is  mutual  that  the  one  heritor  can  be  required  to  ioin  in  the 

expense  with  the  other.    The  nature  and  situation  of  the  places  where  the  proper* 

'  ties  touch  each  other,  the  facilities  for  building  and  repairing,  and  the  utilit^r  ex* 

^i  pected  to  be  derived  from  the  proposed  fence,  ought  always  to  be  taken  into  view* 

fc'  28th  Feb.  1809,  Earl  of  Cassillis. 

^  10.  A  tenant  who  was  under  a  stipulation  to  jnreserve  the  fences,  was  found  liable 
at  the  instance  of  a  neighbouring  tenant  to  repaur  the  march  fence.  It  was  observed 
by  the  Court,  ''that,  independently  of  the  Statutes  1661  and  1669,  a  tenant  was 

"P   bo\|iid  at  common  law  to  uphold  the  march  fence,  and  must  be  held  to  have  takea 

**    his  farm  under  that  burden,  whether  the  fence  existed  at  his  entering  to  the  fana 

■*    or  not ;"  23d  Nov.  1813,  Dudgeon. 

'*         1 1.  In  an  action  against  a  tenant  under  the  Act  1698,  natural  growing  trees  in  a 

^  glen  in  use  to  be  pastured,  and  of  small  value,  were  found  not  to  be  such  as  tenants 
were  bound  to  preserve  and  secure.  Also  found,  that  growing  timber  cut  or  de* 
stroyed  in  a  tenant*s  possession,  is  presumed  cut  and  destroyed  by  the  tenant,  unless 
the  tenant  will  instruct  that  the  same  was  done  by  a  third  party ;  1734,  Ferguson, 

L  M.  10,479.  In  a  subsequent  case,  the  Court  considered  the  Act  1685  not  to  apply 
exclusively  to  planted  trees,  but  as  likewise  relating  to  natural  wood;  1784^ 
Buchanan,  M.  10,497.  A  similar  decision  was  again  given,  but  held  a  sufficient 
defence  against  the  penalties,  that  the  defender  acted  or  believed  he  acted  with  th« 
proprietor's  consent ;  3d  Dec.  1824,  Gillies. 

^  12.  It  was  held  that  firuit- trees  in  orchards  were  protected  by  the  Act  1689,  and 

that  a  tenant  was  liable,  though  it  was  not  proved  that  damage  was  done  by  any 
of  his  family ;  and  that  the  reason  of  the  additional  clause  subjecting  him  for  his 
servants,  was  to  show  that  he  was  not  free,  though  the  actual  delinquents  were  dis* 
covered;  1743,  Robertson,  M.  10,484.  Same  found  1775,  Logan.  But  where  a  libel 
charged  the  tenant  with  actually  cutting  the  trees,  an  amendment  was  not  allowed, 
after  the  proof  to  charge  the  statutory  hability;  1775,  Moir,  M.  10,495. 

13.  The  Act  1686  was  held  to  apply  to  damage  done  to  com  as  well  as  to  grass 
or  planting,  and  that  although  the  defender  kept  a  herd,  and  the  cattle  were  not 
poinded  ;  1794,  Qovan,  M.  10,499.  Same  found  2d  March  1809,  Shaw  ;  23d  Feb. 
1809,  Tumbull. 

Aote. — Where  the  cattle  are  poinded,  immediate  notice  must  be  sent  to  the 
owner,  and  the  cattle  properly  cared  for  in  the  meantime ;  and  if  not  te^ 
deemed,  an  application  must  be  made  to  the  sheriff  car  justices  for  their  sale. 
Where  there  is  any  dispute  as  to  the  payment,  it  is  more  expedient  to  restore 
the  cattle,  or  pay  under  protest,  and  make  the  matter  the  subject  of  a  small- 
debt  action,  where,  as  it  is  generally  the  case,  the  amount  admits  of  bdng  sa 
decided  on. 

14.  The  penalties  of  the  Act  1686  were  held  exigible  where  the  trespass  was  over 
a  march  fence,  and  though  the  defender  kept  herds;  1799,  Loch,  M.  10,501. 

15.  A  tenant  was  found  not  entitled  to  cut  willow  trees  of  large  size,  but  to  use 
the  trees  growing  in  hedge  rows  for  all  purposes  of  the  farm  ;  and  found  that  the 
penalties  under  the  Act  1698  were  subject  to  modification ;  18th  Jan.  1805,  Cooper* 
But  see  as  to  modification,  case  3d  June  1854,  Whatman,  1  Irvine*  483. 

16.  It  was  foimd  that  a  heritor  was  bound  to  ^  prune  his  trees  in  such  a  manner 
as  they  may  not  hang  over  a  mutual  wall,  and  thereby  be  of  pr^udice  to  his  neigh* 
hour's  fhiit  and  garden ,-"  1781,  Halkerston,  M.  10,496. 

3  B 
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17.  The  inhabitants  of  Water  of  Leith  were  found  liable  under  the  Act  1  Geo.  I. 
c.  68,  for  damages  for  destruction  of  an  heritor's  trees;  1719,  Nasmyth,  M.  10,478. 
See  1754,  Buchanan,  M.  7347. 

The  following  is  a  short  note  of  the  English  law  on  this  subject : — 

The  unlawfully  and  maliciously  cutting,  breaking,  throwing  down,  or  otherwise 
destroying  ani/  fetice,  of  any  description  whatsoever,  or  any  wall,  stile,  or  gate,  or 
any  part  thereof  respectively,  is  punishable,  on  conviction  before  one  justice,  for  a 
first  offence  (besides  the  amount  of  injury)  by  a  penalty  not  exceeding  five  pounds  ; 
and  for  a  second  offence  imprisonment  with  labour,  not  exceeding  twelve  calendar 
months ;  and  if  the  second  conviction  be  before  two  justices,  the  offender  may  be 
once  or  twice  publicly  or  privately  whipped,  after  four  days  from  such  conviction ; 
7  and  8  Geo.  IV.  c.  30,  s.  23. 

The  unlawfully  and  maliciously  cutting,  breaking,  barking,  rooting  up,  or  other- 
wise destroying  or  damaging  any  tree,  sapling,  or  shrub,  or  underwood — if  growing 
in  any  park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  any  ground  belonging 
to  any  dwelling-house,  in  case  the  injury  done  shall  exceed  one  pound,  and  if  grow- 
ing elsewhere,  if  the  injury  done  shall  exceed  five  pounds,  is  declared  to  be  felony  by 
7  and  8  Geo.  IV.  c.  30,  s.  19 ;  or  wheresoever  growing  (if  the  damage  shall  amoimt 
to  one  shilling),  for  a  first  offence,  on  conviction  before  one  justice,  a  penalty  is  im- 
posed not  exceeding  five  pounds — for  a  second  offence,  imprisonment,  with  labour, 
not  exceeding  twelve  calendar  months ;  and  if  the  second  conviction  be  beforcL  two 
justices,  whipping  may  be  ordered  ;  and  a  subs^uent  offence  is  declared  felony.^ 

Unlawfully  and  maliciously  destroying,  or  damaging  with  intent  to  destroy,  any 
plant,  root,  fruit,  or  vegetable  production,  growing  in  any  garden,  orchard,  nursery 
ground,  hothouse,  greenhouse,  or  conservatory,  on  conviction  before  one  justice,  is 
punished  by  imprisonment,  with  or  without  labour,  for  a  period  not  exceeding  six 
calendar  months,  or  by  penalty  (above  the  amount  of  injury)  not  exceeding  twenty 
pounds — and  a  subsequent  offence  is  declared  felony. 

The  unlawfully  and  maliciously  destroying,  or  damaging  with  intent  to  destroy, 
any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or 
for  distilling,  or  dyeing,  or  for  any  manufacture,  growing  in  any  land,  open  or  en- 
closed, not  being  a  garden,  orchard,  or  nursery  ^ound,  on  conviction  before  one 
justice  for  a  first  offence,  is  punished  by  imprisonment,  with  or  without  labour,  for  a 
period  not  exceeding  one  calendar  month,  or  penalty  (above  the  amount  of  injury) 
not  exceeding  twenty  shillings  ;  and  in  default  of  payment,  with  costs  (if  ordered), 
imprisonment  not  exceeding  one  calendar  month,  unless  sooner  paid — and  for  a  second 
offence,  imprisonment  with  labour,  for  a  period  not  exceeding  six  calendar  months ; 
and  if  the  second  conviction  be  before  two  justices,  whipping  may  be  ordered. 

Breaking  a  pound  (poundbreach)  for  the  purpose  of  rescuing  cattle,  etc.,  distrained 
for  rent  or  damage  feasant,  and  which  have  been  actually  impounded,  is  a  misdemea- 
nour, punishable  by  fine  or  imprisonment,  or  both.  So  it  is  for  rescuing  cattle  found 
in  the  parish  lanes,  and  which  the  officer  appointed  by  the  leet  is  in  the  act  of  driving 
to  the  pound ;  R.  v.  Bradshaw,  7  C.  and  P.  233.  The  cattle  may  be  retaken  with- 
out a  breach  of  the  peace,  wherever  found,  upon  fresh  pursuit,  and  the  jury  will  judge 
as  to  the  reasonableness  of  the  time ;  6  J.  P.  365,  and  7  J.  P.  636. 

•If  any  person  shall  release  or  attempt  to  release  any  horse,  ass,  sheep,  swine,  or 
other  beast  or  cattle  lawfully  seized  for  the  purpose  of  being  impounded  in  conse- 
quence of  having  been  found  wandering,  straying,  lying,  or  being  depastured  on  any 
enclosed  land  without  the  consent  of  the  owner  or  occupier  thereof,  from  the  pound 
or  place  where  the  same  shall  be  so  impounded,  or  on  the  way  to  or  from  any  such 
pound  or  place,  or  shall  pull  down,  damage,  or  destroy  the  pound  or  any  part  thereof, 
he  is  subject  to  a  penalty  not  exceeding  five  pounds,  recoverable  before  two  justices, 
with  reasonable  charges  and  expenses ;  or  in  default,  imprisonment,  with  labour,  for 
a  term  not  exceeding  three  calendar  months,  nor  less  than  fourteen  days,  unless 
sooner  paid  (6  and  7  Vict.  c.  30,  sec.  1).  Justices  are  not  to  interfere  when  a  ques- 
tion of  title  or  right  arises. 

1  It  has  been  Celd  sufficient  to  bring  the  case  under  the  Statute,  that  a  tree  is  materially 
injured,  though  not  totally  destroyed  ;  Taylor,  R.  and  R.  373.  Tenants  are  liable  to  be  pro- 
ceieded  against,  if  the  trees  be  excepted  in  their  lease,  or  where  they  have  no  riirht  to  cut 
them  down  ;  Mills,  M.  and  P.  242.  '^ 
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Under  1  and  2  W.  and  M.  c.  12,  sec.  2,  no  person  can  take  for  impounding  more 
than  fourpence  for  any  one  whole  distress,  under  the  pain  of  five  pounds  to  the  partj 
grieved.  Cattle  taken  damage  feasant  cannot  at  common  law  be  sold,  but  must  be 
kept  as  a  pledge  until  the  damage  done  be  paid ;  but  under  5  and  6  Will.  IV.  c.  59, 
sec.  4,  distresses  may  be  sold ;  the  distrainer  can,  however,  only  retain  out  of  the  pro- 
ceeds the  value  of  the  food  and  expenses  of  sale,  and  not  the  amount  of  the  damage. 
Where  a  sale  takes  place,  he  must  therefore  bring  an  action  for  the  damage ;  Mason 
V.  Newland,  9  C.  and  P.  675. 

Cattle  found  wandering,  straying,  lying,  or  being  depastured  on  any  highway  or 
the  sides  thereof  without  a  keeper  (except  on  such  parts  of  any  road  as  lead  or  pass 
through  or  over  any  common  or  waste  or  unenclosed  grounds),  may  be  seized  and 
impounded  by  any  surveyor,  or  any  person  authorized  by  him,  and  there  detained 
until  the  owner  pay  not  exceeding  one  shilling  for  each  beast,  and  not  exceeding 
twenty  shillings  altogether  above  the  expense  of  impounding  and  keeping  the  same, 
as  settled  by  two  justices,  with  power  of  selling  the  cattle  after  five  days,  on  notice^ 
being  given  as  there  mentioned ;  but  this  provision  is  declared  not  to  tate  away  any 
right  of  pasturage  on  the  sides  of  the  highway.  And  for  releasing  any  cattle  so 
impounded  before  the  same  shall  be  discharged  by  due  course  of  law,  or  damaging 
the  pound,  there  is  imposed,  on  conviction  before  two  justices,  a  penalty  not  ex- 
ceeding twenty  pounds,  and  in  default  of  payment,  imprisonment  with  labour  for  a 
period  not  exceeding  three  calendar  months  ;  5  and  6  Will.  IV.  c.  50. 

Anv  person  impounding  any  cattle  or  animal,  is  required  to  provide  sufficient  food, 
and  the  value  thereof  is  recoverable  before  a  justice ;  or  the  person,  after  seven  clear 
days  from  the  time  of  impounding,  may  sell  openly  at  any  public  market,  after  having 
given  three  days'  public  printed  notice  thereof,  and  any  person  neglecting  to  pro- 
vide such  food  is  liable  to  pay  five  shillings  for  every  day;  5  and  6  Will.  IV* 
c.  59. 

PLANTS.  The  law  of  Scotland  (differing  from  the  common  law  of  England), 
holds  that  these  may  be  stolen,  and  the  thief  punished,  I  Hume,  79. 

PLATE — making  and  dealing  in  gold  and  silver  are  regulated  by  13  Geo.  III.  c. 
52  ;  24  Geo.  III.  c.  53  ;  55  Geo.  III.  c.  135 ;  9  Geo.  IV.  c.  49. 

PLAYHOUSES.  The  Statute  of  12  Anne,  c.  23,  included  all  players  as  rogues 
and  vagabonds.  This  was  explained  by  the  Act  10  Geo.  II.  c.  28,  which  imposed  a 
penalty  of  L.50  on  persons  acting  without  license  or  legal  settlement  where  acting. 
This  enactment  was  repealed  by  the  5th  Geo.  IV.  c.  83.  In  England  it  has  been 
held  that  players  may  be  prosecuted  as  g^lty  of  a  nuisance  for  acting  obscene  plays. 
It  has  also  been  held  there,  that  though  the  audience  may  express  disapprobation,  a 
number  of  persons  going  with  intention  of  making  a  disturbance  are  guilty  of  a  riot  i 
and  an  agreement  to  hiss  and  condemn  a  play  may  be  indicted  as  conspiracy ;  Gre- 
gory v.  IXuke  of  Brunswick ;  13  J.  L.  (N.  S.)  34  C.  P.  Theatres  are  now  regulated 
by  the  Act  6  and  7  Vict.  c.  68  (1843),  of  which  the  following  is  an  outline  : — 

The  justices  in  every  county,  borough,  etc.,  beyond  the  limits  of  the  Lord  Cham- 
berlain, shaU,  within  21  days  after  application  to  them  in  writing,  signed  by  the  party 
making  the  same,  and  countersigned  by  at  least  two  justices  for  the  division,  etc, 
delivered  to  the  clerk  of  the  justices,  hold  a  special  session  for  granting  licenses,  of 
which  seven  days'  notice  is  to  be  given  by  the  clerk  to  each  of  the  justices  within 
such  division  or  place  ;  and  every  such  license  shall  be  given  under  the  hands  and 
seals  of  four  or  more  of  the  justices  assembled  at  such  special  session,  and  be  signed 
and  sealed  in  open  court,  and  be  publicly  read  by  the  clerk,  with  the  names  of  the 
justices  subscribing  the  same.  The  licensee  must  be  the  actual  and  responsible  man- 
ager. A  fee  not  exceeding  5s.  for  each  calendar  month  during  which  the  theatre 
is  open,  to  be  paid  to  the  clerk  and  fixed  by  the  justices  ;  and  rules  for  insuring 
order  and  decency,  and  regulating  the  time  during  which  the  theatre  shall  be  open, 
to  be  made  at  some  special  licensing  session,  or  an  adjournment  thereof ;  and  a  bond 
is  to  be  given  by  the  manager  and  two  sureties  for  the  due  observance  of  the  rules^ 
and  for  securing  penalties. 

Any  person  who  shall  keep  any  house,  or  other  public  resort,  for  the  public  per- 
fiormance  of  stage  plays  without  authority  by  virtue  of  letters  patent,  or  license  from 
the  Lord  Chamberlain  or  justices,  is  liable  in  a  penalty  not  exceeding  L.  20  for  every 
day  during  which  such  house  or  place  shall  have  been  kept  open  without  legal  autho-. 
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ritj.  Any  person  who,  for  hire,  shall  act  or  present  any  part  of  a  stage  play  in  any 
place  not  being  a  patent  theatre,  or  duly  licensed,  is  liable  in  a  penalty  not  exceeding 
L.IO  for  every  day  on  which  he  shall  so  offend.  Performing  a  new  play  before  the 
same  is  allowed  by  the  Lord  Chamberlain,  or  after  the  same  is  disallowed,  imder  a 
penalty  not  exceeding  L.50,  and  license  declared  to  be  void.  When  money  or  other 
reward  is  taken  or  charged,  directly  or  indirectly,  or  when  the  purchase  of  any  article 
is  made  a  condition  for  admission,  and  in  every  case  where  the  play  is  performed  in 
any  place  in  which  distilled  or  excisable  liquor  is  sold,  every  actor  shall  be  deemed 
to  be  acting  for  hire. 

Stage  play  is  declared  to  include  tragedy,  comedy,  farce,  opera,  burletta,  interlude, 
melodbrama,  pantomime,  or  other  entertainment  of  the  stage ;  but  not  to  extend  to 
performances  in  booths  or  shows  allowed  by  justices,  or  other  persons  having  autho- 
rity, in  any  lawAil  fair,  feast,  or  customary  meeting  of  the  like  kind.  Prosecution  to 
.  be  commenced  within  six  calendar  months.  Penalties  may  be  recovered  by  action, 
or  before  two  justices,  and  may,  with  costs,  be  levied  by  dbtress ;  and  for  want  of 
distress,  the  offender  may  be  imprisoned  for  a  period  not  exceeding  six  calendar 
months.  Penalties  to  be  applied  towards  defraying  the  expenses  of  the  prosecutor, 
and  the  residue  (if  any)  to  the  Crown.    An  appeal  lies  to  quarter-sessions. 

Under  the  previous  Act,  10  Geo.  II.  c.  28,  the  justices  at  Glasgow  imposed  a 
penalty  of  L.50  against  the  manager  of  a  minor  theatre  for  performing  without  a 
ucense.  Without  appealing  to  the  quarter-sessions  an  advocation  was  brought,  and 
the  court,  by  a  majority,  and  without  deciding  whether  the  justices  had  jurisdic- 
tion in  the  matter,  found  the  advocation  incompetent  in  that  stage ;  Dec.  2,  1 8289 
Alexander.  But  the  reverse  was  found  under  Act  6  and  7  Vict. ;  15th  March  1849, 
Giles ;  1  Shaw  (Just.)  203.  An  assault  on  a  comedian  in  his  playhouse  was  held 
not  to  amount  to  hamesucken  ;  1  Hume,  313.  The  Dramatic  Copyright  Acts  arc 
3  and  4  Will.  IV.  c.  16 ;  and  5  and  6  Vict.  c.  46. 

PLEADING.     See  Criminal  Prosecution, 

PLEAS  OF  THE  CROWN.  The  four  pleas  of  the  Crown,  murder,  robbery, 
rape,  and  fire-raising,  can  only  be  criminally  prosecuted  before  the  Justiciary; 
2  Hume,  69. 

PLEAS  IN  LAW  were  first  introduced  into  Scotch  practice  by  the  6  Geo.  IV. 
e.  120.  They  are  appended  to  the  statements  of  fact  given  b^  a  party  in  a  process 
at  law,  in  order  to  show  the  legal  points  insisted  on,  and  which  ought  to  be  par- 
ticularized in  the  judgment  of  courts  as  having  been  either  sustained  or  repelled  ; 
but  inferior  courts  are  not  bound  to  decide  on  these  pleas  alone,  nor  are  parties 
there  foreclosed  from  raising  others ;  1  M'Laurin,  204 ;  M*Glashan  (1854),  157 
and  212. 

PLEA  OF  PANNEL.  The  proper  plea,  in  criminal  cases,  is  that  of  guilty  or 
not  guilty.  In  complaints  for  minor  offences  the  plea  is,  ^  admit,"  or  *^deny  the 
complaint ; ''  but  it  may  greatly  limit  the  proof  to  talke  down  any  explanation  volun- 
tarily given,  as  *<  admit  being  on  the  lands  libelled,  but  deny  trespass  in  pursuit  of 
game  ;*'  or,  ''admit  being  in  possession  of  articles  libelled,  but  deny  having  stolen 
Siem  ;"  or,  "  admit  having  struck  the  party,  but  in  self-defence,"  or,  "  after  provo- 
cation ;"  2  Hume,  279,  282  (Note  A.)    See  Criminal  Procedure. 

PLEDGE,  a  moveable  given  or  impledged  in  security  of  debt.  The  creditor  is 
liable  only  in  the  middle  degree  of  diligence  (see  Culpa)  ;  so  if  the  article  perish 
without  his  fault,  the  loss  &lls  on  the  pledger  as  the  owner.  The  sale  of  a  pledge 
ought  to  be  by  public  roup,  and  under  judicial  warrant ;  Ersk.  B.  3,  T.  1,  S.  33. 
See  Pawnbrokers, 

PLOUGH  GOODS.  By  Act  1503,  c.  98,  horses,  and  what  pertains  to  the 
plough,  cannot  be  poinded  in  time  of  debtor's  labour,  wherever  the  debtor  has 
other  goods.  Summer  fallow  is  excepted  from  labour.  If  other  goods  are  shown, 
and  the  plough  goods  taken,  the  officers  are  guilty  of  spulzie,  and  there  is  no  deforce- 
ment in  resisting  them  ;  1811,  Forgan,  1  Hume,  392.  The  offence  of  destroying 
plough  graith  in  time  of  tillage  was  made  theft  by  1687,  c.  82,  and  as  such  might 
be  punished  by  justices ;  Ersk.  B.  3,  T.  6,  S.  22 ;  B.  4,  T.  30,  S.  5 ;  1  Hume,  392. 
PLOUGHGATE  or  CARRUCATA,  is  an  ancient  measure  of  land.  It  forms 
the  landed  qualification  under  the  Game  Act  1621,  c.  32,  and  is  the  standard  of  as- 
sessment in  most  of  the  local  acts  for  conversion  of  statute  service  on  county  roads. 
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The  antiquity  of  this  mode  of  measurement  of  land  is  seen  by  reference  to  the 
Scripturesy  where,  in  the  time  of  Saul,  the  space  of  a  conflict  is  stated  to  have  been 
'^within,  as  it  were,  a  half  acre  of  land,  which  a  yoke  of  oxen  might  plow;** 
1  Samuel,  chap.  xiv.  ver.  14.    According  to  the  Roman  computation,  there  were 
9ixtt/  English  acres  and  a  firaction  of  land  in  a  ploughgate.     The  exact  quantity, 
according  to  Scotch  law,  is  not  well  ascertained.     Sir  James  Balfour,  in  his 
<*Practics"  (p.  441),  written  about  the  year  1580,  mentions  that  it  was  ordained 
that  "ane  pleuch  sould  contene  viii  oxengang — the  oxengang  sould  contene  xii 
aikeris,  the  aiker  sould  contene  iii  or  iv  rudis,  the  rude  sould  contene  40  fallis,  the 
fall  sould  contene  vi  elnis,  the  elne  sould  contene  iii  feet  or  xxxvi  inches."    Sir 
John  Skene,  writing  about  the  year  1598,  states,  '<  an  oxengate  of  land  suld  conteine 
thretene  acker,  and  four  oxengate  of  land  extendis  to  ane  pund  land  of  auld  extent.** 
Balfour  makes  the  oxengate  to  consist  of  twelve  acres,  and  Skene  makes  it  thirteen 
acres.     According,  therefore,  to  the  former,  the  ploughgate  contains  96  acres,  but 
according  to  Skene,  104,  making  a  difference  of  eight  acres.     According  to  Skene, 
a  two-pound  land,  or  eight  oxengate,  would  be  equal  to  a  ploughgate.     Chalmers 
in  his  Caledonia  (vol.  i.  p.  807),  agrees  with  Skene,  but  mentions  the  practice  as 
being  very  different  in  various  parts  of  the  country.      In  Munro's  "  Histo^  of 
Stirlingshire,"  edited  by  the  late  learned  M'Gregor  Stirling,  minister  of  Fort, 
thirteen  acres  are  stated  to  amount  to  an  oxengate,  thereby  agreeing  with  Skene. 
The  authorities  in  English  law  make  the  ploughgate  only  sixty  acres,  thereby  adopt- 
ing the  Koman  measurement.     In  county  rc^  Acts  there  is  generally  a  rule  for 
ascertaining  the  value  of  the  ploughgate.     Thus,  according  to  the  Act  for  Perth- 
shire, the  ploughgate  is  held  equivalent  to  such  portion  of  land  as  shall,  in  the 
occupation  of  a  tenant,  yield  an  actual  gross  rent  equal  in  value  to  120  bolls  of  oat- 
meal by  weight,  converted  into  money  according  to  the  average  of  the  county  fiars 
for  seven  years  preceding.     In  some  counties,  L.70  of  rent  is  taken  as  the  estimate 
of  the  value  of  each  ploughgate. 

PLUMPER,  where  a  voter,  with  more  than  one  vote,  gives  only  one  to  a  favourite 
candidate.     See  Election  Laws. 

PLUNDERING  OF  WRECKS,  not  theft,  but  punishable  arbitrarily.  The 
Statute  26  Geo.  II.  c.  19,  does  not  extend  to  Scotland  ;  1  Hume,  485. 

PLURIS  PETIT  10,  where  more  is  asked  than  is  due,  and  a  decree  given  to  a 
greater  extent  than  asked,  though  really  due,  is  invalid,  at  least  as  to  the  excess. 
Justices  should  be  careful  to  examine  the  prayer  or  the  conclusions  of  complaints, 
that  the  sentence  be  within,  in  every  respect,  what  is  asked  or  concluded  for.  Espe- 
cially in  criminal  complaints  and  for  penalties,  strict  attention  should  be  given  that 
the  sentence  is,  in  every  particular  as  to  fine  and  imprisonment,  not  only  strictly 
consistent  with  the  Statute,  but  with  the  complaint.  See  Criminal  Prosecutions, 
Med.  Ftiffoe— (Warrant  to  Commit,) 

POINDING  is  diligence  directed  against  moveables. 

Istf  Real  Poinding,  or  Poinding  o/*  the  Ground,  proceeds  on  a  heritable  debt 
(debitum  fundi),  and  attaches  the  moveables  only  on  the  lands  within  the  security 
and  nowhere  else.  It  is  applicable  to  the  case  where  the  debtor  himself  is  in  pos- 
session. Where  the  lands  are  let,  the  action  of  "  Mails  and  Duties"  is  the  more 
proper  form.  The  diligence  is  commenced  by  a  summons,  which  contains  no  per- 
sonal conclusion,  but  only  concludes  for  execution  against  moveables.  The  decree 
requires  no  precept  or  charge  to  follow  thereon  ;  17th  Feb.  1852,  Kennedy.  The 
moveables  of  tenants  can  only  be  attached  to  the  extent  of  their  respective  rents  ; 
1469,  c.  36.  The  poinding  of  the  superior  is  preferable  to  that  of  other  real 
creditors  ;  and,  with  regard  to  them,  they  are  preferable  according  to  the  priority 
of  their  decrees.  Several  questions  have  arisen  between  the  real  poinder  and  the 
trustee  in  mercantile  sequestrations ;  Jan.  13, 1835,  Campbell's  Trustees.  By  the 
Sequestration  Act  2  and  3  Vict.  c.  41,  s.  95,  it  is  provided,  that  poindings  of  the 
ground  carried  into  execution,  and  decrees  of  mails  and  duties  charged  on  sixty 
days  at  least  before  the  date  of  sequestration,  shall  give  no  further  preference, 
except  to  the  extent  of  the  interest  on  the  debt  for  the  current  term,  and  for  the 
arrear  of  one  year  immediately  before  the  commencement  of  that  term  ;  Ersk.  B.  4, 
T.  1,  S.  11. 

2d,  Personal  Poinding  may  follow  on  decrees  after  the  necessary  charge  to  pay 
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has  expired.  In  ancient  practice  no  charge  was  necessary,  but  this  is  rendered 
necessary  under  pains  of  spulzie  by  1669»  c.  4.  Poinding  must  be  begun  between 
sunrise  and  sunset,  although  when  begun  it  may  be  continued  and  finished  after 
sunset ;  11th  Feb.  1695,  Douglas  ;  8th  July  1701,  Porteous.  The  Roman  law, 
which  prohibited  the  attachment  of  plough  horses,  oxen,  and  the  instruments  of 
tillage,  IS  introduced  into  our  law  by  1503,  c.  98,  but  limited  to  time  of  labouring 
the  ground,  and  where  the  debtor  has  other  moveables ;  7th  Dec.  1692,  Turner; 
20th  July  1703,  Lawson.  Growing  crop  may  be  poinded,  but  not  clover-grass,  nor 
crop  only  brairded,  and  incapable,  therefore,  of  ap))raisement ;  Jul^  5, 1833,  Elders; 
nor  the  contents  of  trunks  not  enumerated  ;  Jan.  27, 1835,  M^Knight.  A  poinding 
is  preferable  to  a  previous  arrestment.  By  the  ancient  common  law  of  England,  a 
man*s  tools  and  the  utensils  of  his  trade,  the  axe  of  the  carpenter,  the  books  of  the 
scholar,  and  the  like,  were  privileged,  because  the  taking  them  away  would  disable 
the  owner  from  serving  the  public  in  his  station.  The  poinding  must  be  reported 
to  the  Sheriff  within  eight  days  (or  thereafter  on  cause  snown),  who  grants  warrant 
to  sell  at  a  place  and  time  not  sooner  than  eight,  nor  later  than  twenty  days  after 
the  date  of  publication  of  the  sale,  the  manner  of  which  publication  he  orders.  If 
there  be  no  offerers  to  purchase,  the  articles  are  delivered  over  to  the  poinding 
creditor  at  their  appraised  value,  and  the  sale  or  delivery  is  reported  to  the  Sheriff 
within  eight  days,  and  thereafter  approved  of,  and  until  which  the  diligence  is  not 
l^Uy  completed ;  Feb.  17,  1835,  Miller.  Any  person  interfering  with  the  poinded 
eSectB  is  liable  to  restore,  or  to  pay  double  of  the  appraised  values,  and  is  subject 
to  imprisonment;  29th  May  1849,  Brown;  21  Jur.  407.  Where  a  fiarty  had  exe- 
cuted a  poinding,  and  obtained  a  warrant  of  sale,  certain  of  his  creditors  executed 
arrestments  in  the  hands  of  his  debtor,  proprietor  of  the  poinded  effects,  who,  there- 
upon, applied  for  interdict  against  the  sale,  but  interdict  was  refused,  the  Court 
being  '^of  opuiion  that  no  case  had  been  made  out  for  interdicting  the  sale,  because 
that  only  placed  the  proceeds  in  the  hands  of  the  clerk  of  Coml,  without  prejudicing 
the  claims  of  the  arresting  creditors,  which  could  be  discussed  after  consignation;" 
Anstruther,  22d  Feb.  1851 ;  23  Jur.  343.  The  whole  procedure  is  now  regulated 
by  the  Personal  Diligence  Act  1  and  2  Vict.  c.  114  (1838.) 

3dj  Poinding  of  Cattle  in  trespass.     See  Planting  and  Enclosing, 

POISON.  By  the  Act  1450,  c.  30,  the  importers  of  poison  were  punished 
capitallv,  but  the  Statute  is  now  in  desuetude.  Administering  poison  with  intent 
to  murder  or  to  disable,  is  made  a  capital  offence  by  10  Geo.  IV.  c.  38  (1829.) 
The  Act  14  Vict.  c.  13  (1851),  was  passed  "  to  regulate  the  sale  of  arsenic.'^  By 
sect.  1st,  the  seller  is  required  to  keep  a  register  of  his  sales  of  arsenic,  according 
to  a  form  contained  in  an  annexed  schedule,  and  therein  to  enter  the  pailiculars, 
to  be  subscribed  by  the  seller  and  the  purchaser  where  he  can.  Sect.  2  prohibits 
sale  of  arsenic  to  any  person  unknown  to  the  seller,  unless  in  presence  of  a  witness 
known  to  both  seller  and  purchaser,  and  who  is  also  required  to  subscribe  the  entry. 
Sect.  3  requires  arsenic  to  be  mixed  before  the  sale  with  soot  or  indigo,  in  cert  am 
proportions,  unless  where  such  mixture  would  render  it  unfit  for  certain  piurposes, 
and  then  sold  in  quantities  not  less  than  ten  pounds  at  one  time.  Sect.  4,  Pendty 
for  breach  of  the  Act  in  any  particular,  not  exceeding  L.IO,  to  be  recovered  upon 
summary  conviction  before  the  Sheriff  or  two  Justices.  Sect.  5  excepts  arsenic 
in  medicine  prepared  under  medical  prescription.  Sect.  6,  all  colourless  prepara- 
tions of  arsenic  are  included  under  the  Act.  By  the  Act  14  and  15  Vict.  c.  19 
(1851),  but  which  does  not  extend  to  Scotland,  the  administering  of  chloroform,  or 
other  drug,  with  intent  to  commit  a  felony,  is  made  felony. 

POLL.     See  Election  Laws, 

POLICE.  Besides  the  Police  Acts  for  certain  towns,  there  was  the  General 
Burgh  Police  Act  3  and  Will.  IV.  c.  46,  commonly  known  by  the  name  of  Mr 
Loch's  Act,  now  superseded  by  the  Lord  Advocate's  (Rutherfurd)  Act  13  and  14 
Vict.  c.  33  (1850.)  There  is  no  general  police  statute  for  counties.  Renfrewshire 
has  obtained  a  special  police  Act  (ante,  5G2.)  There  are  no  such  acts  in  Scotland 
as  are  in  England  (see  ante,  183),  for  the  regulation  of  the  county  police  now  so 
generally  adopted  under  the  Act  2  and  3  Vict.  c.  65  (1839),  ante^  173.  The  fol- 
lowing regulations  for  the  management  of  the  Perthshire  police,  were  framed  by 
the  chief  constable,  revised  by  the  sheriff-substitutes^  and  approved  of  by  the  late 
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Sheriff  Whigham  and  the  police  committee  of  that  comity,  and  have  beenfomid 
suitable  in  practice.  In  the  absence  of  any  statutory  mrections,  they  may  be 
found  useful,  as  containing  an  outline  of  the  general  powers  and  duties  of  police  in 
country  districts. 

RULES  FOR  THE  CONSTABULARY  OP  THE  COUNTY  OF  PERTH. 

Introduction, — ^The  provisions  of  the  Statute,  2  and  3  Vict.  c.  65,  having 
been  for  some  years  adopted  in  the  county  of  Perth,  by  the  establishment 
of  a  constabulary  force,  the  chief  constable,  under  the  sanction  of  the  sheriff 
and  committee  of  management,  promulgates  the  following  code  of  orders  and 
regulations  for  the  constables,  subject  to  such  alterations  as  from  time  to 
time  may  be  deemed  proper. 

I.  Object, — The  constabulary  should  distinctly  understand  that  the  prin- 
cipal object  to  be  attained  by  their  exertions,  is  the  prevention  of  vagrancy 
and  crime,  and  to  this  great  end  their  most  strenuous  efforts  must  be  con- 
stantly directed.  The  security  of  person  and  property,  the  preservation  of 
public  tranquiUity,  and  all  the  other  objects  of  a  constabulary  establishment, 
will  thus  be  better  effected  than  by  the  detection  and  punishment  of  those 
who  may  have  actually  violated  the  law. 

n.  General  Instruction. — ^It  is  impossible  to  give  precise  directions  for  the 
execution  of  every  duty  which  the  constabulary  may  be  called  upon  to  per- 
form, or  to  anticipate  every  difficulty  which  they  may  have  to  encounter ; 
and  therefore  each  member  of  the  force  should  endeavour  to  make  himself 
thoroughly  acquainted  with  the  general  nature  of  the  duties  which  he  may 
be  called  upon  to  execute,  and,  by  individual  zeal,  discretion,  and  intelli- 
gence, to  make  every  effort  to  supply  the  unavoidable  deficiency  of  special 
instructions. 

in.  General  Instructions. — ^The  chief  constable  is  particularly  anxious  to 
impress  upon  all  the  members  of  the  constabulary,  how  incumbent  it  is  on 
them  to  discharge  their  duties  with  mildness  and  perfect  civility  towards  all 
classes  of  her  Majesty's  subjects,  and  that  upon  no  occasion,  nor  under  any 
circumstances,  should  they  permit  their  feelings  to  get  the  better  of  their 
discretion,  or,  in  the  performance  of  their  duties,  conduct  themselves  harshly 
or  rudely  to  any  one. 

IV.  Amount  of  Force, — The  constabulary  of  Perthshire,  as  at  present  con- 
stituted, consists  of 

1  Chief  constable,  with  1  clerk  acting  also  as  a  constable. 
1  Serjeant  major  and  6  Serjeants. 
27  Constables. 

V.  Obedience  to  Orders, — The  chief  constable  has  the  power  of  appoint- 
ment and  dismissal,  of  censure  and  fine,  and  of  the  direction  of  the  force. 
He  may  shift  the  stations  of  constables,  and  promote  to  the  office  of  Serjeant, 
or  reduce  to  that  of  constable,  whenever  he  deems  it  proper  for  the  public 
service,  and  required  by  the  conduct  of  the  members  of  the  force. 

VI.  Obedience  to  Orders, — ^Every  member  of  the  constabulary  is  to  receive 
the  lawful  commands  of  his  superior  with  deference  and  respect,  and  execute 
them  to  the  best  of  his  ability ;  and  no  one  will  be  continued  on  the  force 
who  does  not  at  all  times,  and  under  all  circumstances,  pay  implicit 
obedience  to  the  orders  of  his  superiors.  At  the  same  time,  the  chief 
constable  fully  expects  that  all  placed  in  command  will  communicate  their 
oi'ders  and  instructions  in  firm  but  temperate  language.  Every  serjeant 
and  constable  is  to  observe  that,  in  the  absence  of  the  chief  constable,  the 
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whole  of  the  duty  or  charge  entrusted  to  that  superior,  devolves  upon  the 
next  in  rank. 

VIL  CMhinff. — ^In  addition  to  their  pay,  the  following  articles  of  clothing 
will  he  supplied  to  the  constables  : — 

1  Frock  coat  every  year. 

1  Hat  do.        do. 

1  Pair  trousers  every  eight  months. 

1  Watch  coat  every  three  years. 

1  Military  stock  every  two  years. 

1  Pair  boots  every  six  months. 
VIIL  Equipments. — ^The  following  articles  of  equipment  will  also  be  sup- 
plied to  the  constables,  for  which  they  will  be  held  strictly  accountable : — 

1  Belt. 

I  Cape  and  cape*strap. 

1  Baton. 

1  Dark  lanthom. 

1  Button-stick,  and  brush. 

1  Pair  handcuffs,  with  a  leather  pouch  to  contain  them. 
These  articles  are  understood  to  last  three  years. 

IX.  Property  thereof, — No  part  of  the  above  clothing  or  equipment  is  to 
be  considered  at  any  time  as  belonging  to  the  constable;  and  he  shall 
always  wear  his  uniform  when  on  duty,  except  when  it  may  be  directed,  or 
when  the  constable  may  deem  it  proper,  that  he  should  appear  in  plain 
clothes  ;  but  he  shall  at  no  time  be  without  his  baton,  either  in  his  pocket, 
or  in  his  hand. 

X.  Plain  Clothes. — ^Each  constable  shall  provide  himself  with  a  good  suit 
of  plain  clothes. 

XL  Damage  of  Clothes j  etc, — Every  constable  dismissed,  or  who  may 
resign  his  situation,  must  deliver  up  every  article  of  dress  and  equipment 
which  has  been  supplied  to  him.  If  any  of  the  articles  have,  in  the  opinion 
of  the  chief  constable,  been  improperly  used  or  damaged,  a  deduction  shall 
be  made  (at  the  discretion  of  the  chief  constable)  from  any  pay  or  monies 
due  to  the  individual,  sufficient  to  make  good  the  damage,  or  supply  a  new 
article,  as  the  case  may  be.  And  if  there  be  no  such  monies,  he  shall  be 
otherwise  liable. 

Xn.  Additioncd  Pay. — ^Where  a  constable  is  necessarily  employed  out  of 
his  district,  he  shall,  on  the  chief  constable  being  satisfied  of  the  necessity, 
be  allowed  in  addition — 

If  employed  for  a  day. 
If  for  a  day  and  night  of  24  hours, 
If  employed  on  criminal  duty,  or  as  a  wit- 
ness, for  every  24  hours, 
For  an  assistant,  when  necessary,  for  a  day, 

XIII.  Notice  to  Leave. — No  constable  to  be  allowed  to  quit  the  service 
without  giving  at  least  three  months  previous  notice  to  the  chief  constable ; 
and  if  he  do  leave  without  giving  that  notice,  the  whole  of  the  pay  then  due 
to  him  shall  be  forfeited,  in  addition  to  any  penalty  the  law  may  award  for 
breach  of  engagement.  A  breach  of  this  rule  endangers  the  constable's  con* 
tributions  to  the  superannuation  fund.^ 

*  This  fond,  in  January  1855,  amounted  to  L.828,  ariring  from  tmall  weekly  contributions 
lipom  the  oonstables,  and  fines.  Retiring  allowances  bad  been  paid  from  the  fund  to  the 
extent  of  L.95. 
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XIV.  Ahsiaming/rom  Party. — ^Every  member  of  the  constabulary  must 
abstain  from  the  expression  of  any  political,  religious,  or  party  opinions, 
which  may,  in  the  slightest  degree,  be  calculated  to  give  ofience  to  any  per- 
son ;  nor  shall  he  belong  to  any  political  or  secret  society,  or  attend  any 
meeting  called  on  any  matter  of  controversy.  Where  danger  is  appre- 
hended from  any  such  society  or  meeting,  notice  shall  be  duly  given  to  the 
chief  constable  and  other  authorities. 

XV.  JVot  to  inter/ere  in  Elections, — No  constable  shall  vote  at  any  election 
of  a  member  to  serve  in  parliament,  or  for  town  councillors ;  or  interfere  by 
canvassing,  or  in  any  way,  with  any  elector  giving  his  vote,  on  pain  of  in- 
stant dismissal. 

XVI.  Not  to  he  in  Business, — ^No  Serjeant  or  constable  shall  be  concerned, 
directly,  or  indirectly,  in  any  business  or  traffic. 

XVIL  Extent  of  Duty. — He  shall  devote  his  whole  time  (even  during 
night,  when  necessary),  to  the  duties  of  his  office  ;  serve  and  reside  where- 
ever  he  is  appointed  to  remove  to  ;  obey  promptly  all  the  orders  which  he 
may  receive  from  those  placed  in  authority  over  him ;  and  conform  to  all 
farther  regulations  which  may  be  made  from  time  to  time  by  competent 
authority. 

XVni.  To  Receive  no  Money. — Upon  no  occasion,  and  under  no  pretence, 
shall  he  take  money  from  any  person,  even  as  a  reward  for  service ;  and 
he  shall  always  refuse  ardent  spirits,  if  offisred  even  as  refreshment.  He 
shall  beware  of  contracting  debt ;  and  shall,  in  order  to  prevent  this,  deal 
as  far  as  possible  for  ready  money  only. 

XIX.  Absence  from  Duty. — ^If  absent  from  duty  by  sickness,  or  any  other 
cause,  he  shall  be  placed  under  such  stoppages  of  pay  as  the  chief  con- 
stable shall  deem  necessary.  But  in  the  especial  case  of  sickness,  the 
pay  may  be  continued,  if  previous  good  conduct  shall  warrant  such  in- 
dulgence. 

XX.  Serjeants. — On  the  zeal,  activity,  and  intelligence  of  the  Serjeants, 
much  will  depend.  It  is  therefore  necessary  that  they  be  of  strictly  cor- 
rect, orderly,  and  moral  habits ;  and  they  must  neither  spare  themselves 
nor  their  men,  when  the  public  service  requires  their  assistance.  They 
must  exact  a  ready  observance  of  orders  in  the  first  instance ;  and  if  any 
of  the  men  complain  of  any  order,  the  Serjeants  are  immediately  to  report 
the  same  to  the  chief  constable.  Serjeants  have  districts  assigned  to  them, 
within  which  they  are  to  act  as  constables. 

XXI.  Serjeants. — The  conduct  of  seijeants  towards  their  superiors  must 
be  respectful  and  obedient,  whilst  to  the  often  under  their  command,  they 
are  to  be  civil  and  obliging. 

XXII.  Serjeants. — One  of  the  most  important  duties  of  Serjeants,  is  to 
watch  over  the  conduct  of  the  constables  under  their  superintendence ;  to 
visit  them  frequently  ;  to  examine  their  books,  clothes,  and  equipments ;  and 
immediately  to  report  every  irregularity,  neglect  of  duty,  or  bi*each  of  dis- 
cipline, which  they  may  commit,  to  the  chief  constable. 

XXIII.  Constables*  Duties  Generally. — No  constable  can  be  promoted  to 
the  rank  of  serjeant  who  cannot  write  a  good  hand,  and  make  out  a  correct 
report,  no  matter  how  exemplary  his  conduct  may  be ;  and  therefore  it  is 
the  interest  of  every  constable  to  devote  all  the  time  that  can  be  spared 
from  his  duty,  to  reading  and  writing,  and  the  general  improvement  of  his 
mind.  His  whole  time  must  be  devoted  to  the  service ;  and  he  should 
always  appear  neat  in  his  person,  and  correctly  dressed  in  uniform,  except 
when  the  public  service  may  require  him  to  appear  in  plain  clothes.     He 
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mast  pnnctuallj  obey  the  orders  and  instructions  of  the  Serjeants.  If  any 
order  given  appear  either  unlawful  or  improper,  he  may  a^rwards  com- 
plain to  the  chief  constable  (through  the  prescribed  channel) ;  but  any  re- 
fusal, in  the  meantime,  to  perform  the  commands  of  his  superiors,  or 
negligence  in  doing  so,  will  not  be  passed  over. 

XXIV.  General  Duties  of  Constable. — Every  constable,  on  his  first  arrival 
at  his  station,  is  to  wait  on  the  resident  magistrates,  and  receive  their  in- 
structions. He  will  immediately  report  to  them,  as  well  as  to  the  chief 
constable  and  procurators-fiscal,  all  outrages,  or  other  matters  connected 
with  the  tranquillity  of  his  district ;  and  visit  all  scenes  of  outrage  as  soon 
as  possible  after  it  shall  have  occurred,  without  reference  to  districts  or  di- 
visions, unless  he  shall  have  reason  to  know  that  the  matter  has  been 
already  inquired  into  by  competent  authority. 

XXV.  To  know  thxr  Districts. — Every  constable  should  make  himself 
thoroughly  acquainted  with  all  parts  of  the  district,  of  which,  with  all  its 
roads  and  byways,  as  well  as  its  inhabitants  generally,  he  may  in  time,  by 
diligence  and  activity,  acquire  a  perfect  knowledge. 

XXVI.  Intercourse  between  Constables, — Constables  should  be  on  cordial 
terms  with  each  other,  and  join  in  everything  that  may  tend  to  the  further- 
ance of  the  public  service ;  and  any  man  of  a  discontented  or  irritable 
temper,  jealous  of  and  prone  to  quarrel  with  his  comrades,  will  be  con- 
sidered unfit  to  remain  in  the  constabulary. 

XXVn.  Communications  between  ConstcMes, — ^Members  of  the  constabulary 
should  communicate  confidentially  with  each  other  on  all  subjects  in  which 
the  public  peace  is  concerned ;  and  when  any  crime  has  been  committed 
and  the  offenders  escape,  constables  should  communicate  with  those  of  the 
adjoining  divisions,  and  of  the  neighbouring  counties,  transmitting  a  de- 
scription of  persons  suspected  or  property  stolen,  together  with  such  infor- 
mation as  may  lead  to  the  apprehension  of  the  offenders,  or  the  recovery 
of  the  stolen  property. 

XXVni.  Respect  to  Magistrates, — Constables  are  required  to  make  them- 
selves acquainted  with  the  persons  of  magistrates  and  other  resident  gentle- 
men, to  whom  they  will  pay  respect  by  saluting  them. 

XXES[.  Duty  Book, — Every  seijeant  and  constable  is  furnished  with  a 
book,  in  which  he  shall,  every  night,  distinctly  insert  how  he  was  occupied 
during  the  day,  the  time  spent,  and  the  distance  patrolled  on  the  public  ser- 
vice ;  as  also  he  shall  record  all  vagrants  met  with,  and  how  disposed  of ; 
and  all  offences  and  offenders  of  which  he  has  heard,  and  what  he  has  done 
in  reference  thereto.  These  bocJks  every  constable  shall  submit  to  his  Ser- 
jeant when  they  meet,  who  shall  examine  their  contents,  and  make  all  ne- 
cessary inquiries  as  to  the  entries.  The  Serjeants  shall,  in  their  books,  be- 
sides die  ordinary  matter,  enter  their  visits,  and  inspection  of  the  constables 
under  their  charge,  with  any  remarks  on  the  performance  of  their  several 
duties.  The  books  both  of  constables  and  serjeant  shall  be  submitted  to  the 
chief  constable  whenever  he  meets  them,  or  sends  for  the  books ;  and  all 
magistrates  and  heritors  and  principal  farmers  shall  be  asked  to  enter  the 
hour  and  day  of  the  call,  and  any  remarks  they  niay  have  as  to  the  perfor- 
mance of  the  constable's  duty,  and  the  state  of  the  district  in  reference  to 
crime  and  vagrancy ;  and  they  are  invited  to  send  any  information  which 
they  might  find  delicate  so  to  record  direct  to  the  chief  constable  at 
Perth. 

XXX.  Weekly  Reports, — Constables  shall,  on  every  Saturday,  fill  up  their 
weekly  schedules^  according  to  the  forma  which,  from  time  to  time,  shall  be 
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issued  to  them,  detailing  the  proceeding  of  the  week  as  appearing  from  their 
duty-books.  But  in  cases  of  offences  requiring  immediate  notice,  this  shall 
not  supersede  the  necessity  of  special  report  as  hereinbefore  provided  for ; 
but  these  cases  shall  be  nevertheless  repeated  in  the  weekly  reports,  and  the 
fact  of  a  special  report  being  made  shall  be  therein  noticed,  and  the  time  and 
manner  in  which  it  was  made. 

XXXI.  Attending  Church  and  Sabbath  profanation. — Constables  shall,  when 
called  upon,  prevent  the  disturbing  of  public  worship,  whether  in  the 
Established  Church,  or  in  any  congregation  of  dissenters ;  and  he  should 
prevent  all  gaming,  or  playing,  fishing,  or  the  like  violations  of  the  Sabbath. 
He  ought,  whenever  not  engaged  in  the  public  service,  regularly  to  attend 
divine  worship  ;  and  where  he  has  a  family,  he  must  see  that  they  do  also 
regularly  attend. 

XXXII.  Houses  for  Constables, — In  order  to  facilitate  the  shifling  of  con- 
stables, the  chief  constable  may  hire  a  suitable  house  or  apai'tment  at  any 
station,  and  the  rent  thereof  shall  be  reckoned  in  the  constable's  pay ;  but 
he  shall  not  be  considered  the  tenant  thereof,  and  shaU  be  bound  to  remove 
therefrom  within  twenty-four  hours  after  he  leaves  the  service,  and  shall  be 
liable  in  ten  shillings  for  every  day  he  remains  thereafter. 

XXXIII.  Complaints  by  Constables. — Any  constable  who  thinks  he  has  just 
cause  of  complaint  against  any  individual  of  the  constabulary,  must  make 
his  complaint  in  writing  to  his  Serjeant  (if  not  the  party  complained  on),  who 
will  read  it  to  the  accused  party,  and  carefully  inquire  into  its  truth ;  and 
state  in  his  communication  upon  the  subject-,  whether  its  truth  has  been 
acknowledged  or  denied,  together  with  such  information  or  observation 
as  he  may  think  necessary,  and  forward  it  without  delay  to  the  chief 
constable. 

XXXIV.  Groundless  Complaints. — ^Any  constable  preferring  a  frivolous  or 
groundless  complaint,  will  be  deemed  guilty  of  an  offence  against  discipline, 
and  dealt  with  accordingly. 

XXXV.  Improper  Interference. — Constables  must  be  particularly  cautious 
not  to  interfere  idly  or  unnecessarily ;  but  when  it  is  necessary  to  act,  they 
should  do  so  with  decision  and  boldness,  with  the  assurance  that,  on  all  oc- 
casions, they  will  receive  the  fullest  support  in  the  proper  exercise  of  their 
duty.  In  no^  case  are  they  to  use  their  batons  unless  in  self-defence,  or  when 
their  use  is  absolutely  necessary  to  enforce  the  execution  of  the  law. 

XXXVI.  Vagrancy. — ^AU  constables,  but  particularly  those  stationed  on 
the  borders  of  the  county  and  in  the  rural  districts,  must  exert  themselves 
to  the  utmost  to  prevent  intrusion  into  their  districts  of  vagrants,  sturdy 
beggars,  gipsies,  travelling  tinkers,  hawkers  without  license,  and  those  whose 
apparent  object  is  to  plunder  and  impose  upon  the  public ;  or  who  cannot 
give  a  good  account  of  themselves,  and  who,  from  their  appearance,  have  no 
means  of  honest  livelihood,  and  have  no  certificates  or  other  evidence  of 
their  character,  and  object  of  travelling,  and  have  no  money  to  enable  them 
to  travel  without  stealing  or  begging  by  the  way. 

XXXVII.  Rides  for  Prevention  of  Vagrancy. — ^The  first  object  of  the  con- 
stables placed  on  the  borders  of  the  county,  is  firmly  to  oppose  the  entrance 
into  the  county  of  all  beggars  and  vagrants  from  other  counties  who  can  es- 
tablish no  cause  for  their  entrance,  and  who  clearly  fall  within  the  character 
of  vagrants.  If  they  have  entered  they  must  be  pursued,  and,  when  over^ 
taken  or  met  with,  the  same  means  must  be  used  to  get  them  speedily 
returned  to  their  proper  county  by  the  nearest  road.  If  they  refuse  and 
resisti  or  if  they  return  to  the  county,  they  must  be  apprehended  and  taken 
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before  the  nearest  magistrate  for  his  instructions.  If  thej  have  offered 
violence  to  the  constable  or  any  of  the  inhabitants,  or  have  demanded  money 
or  food  under  threats,  they  ought  to  be  conveyed,  by  the  constable  appre- 
hending them,  before  the  nearest  magistrate,  or  to  Perth  or  Dunblane,  for 
punishment.  If  there  be  any  sufficient  ground  to  suspect  forgery  or  firaud 
in  any  pass  or  certificate,  the  persons  should  be  taken  to  the  fiscal,  or  nearest 
magistrate.  Where  the  pass  is  genuine,  the  constable  will  see  if  the  persons 
be  keeping  their  direct  road  and  getting  on  with  due  speed,  and  he  should 
accompany  them  as  far  as  possible  on  the  way,  and  mark  on  the  pass  the 
hour  and  day  when,  and  where,  he  parted  company  with  them,  and  any 
remark  for  the  guidance  of  other  constables.  In  removing  and  passing 
vagrants,  constables  shall,  wherever  it  is  possible,  pass  them  from  one  to 
another,  and  prevent  them  begging  by  the  road.  If  persons  are  found  con- 
stantly returning  with  passes,  then  it  may  be  presumed  that  these  are  got  to 
cover  vagrancy,  and  the  persog  should  be  taken  before  the  nearest  magis- 
trate, and  notice  given  to  the  persons  who  are  pretended  to  have  subscribed 
the  pass  of  the  fact  In  all  cases  of  doubt,  whether  the  pass  is  genuine  or 
has  been  got  on  true  grounds,  such  notice  should  be  inmiediately  given,  by 
post,  to  the  persons  who  are  represented  to  have  issued  it.  When  con- 
stables meet,  they  shall  inform  each  other  of  all  vagrants  who  have  been 
put  out  of  their  several  districts. 

XXXVni.  Hauikeri  Act. — ^The  Hawkers'  Act  exempt,  from  the  necessity 
of  license,  any  person  '^  selling,  within  twenty  miles  of  his  or  her  usual  re- 
sidence, any  printed  papers,  licensed  by  authority,  or  any  fish,  fruit,  or  vic- 
tuals ;  or  any  worker  or  maker  of  goods,  wares,  or  manufactures  of  Great 
Britain ;  or  his  or  her  children,  apprentices,  or  known  agents  or  servants 
(usually  residing  with  the  said  workers  or  makers  only)  carrying  abroad,  or 
exposing  to  sale,  or  selling  by  retail,  or  otherwise,  any  of  the  said  goods, 
wares  or  manufactures  of  his,  her,  or  their  own  making,  m  an^  market  or  four 
and  in  any  city  or  market  townJ*  It  is  a  common  opinion  that  persons  may 
sell  wares  of  their  own  manu&cture  anywhere,  but  it  will  be  seen  bj  the 
foregoing  quotation  that  it  is  only  in  <^  any  market  or  fair,"  and  in  ^'  any 
city  and  market  town,"  and  that  they  are  not  allowed  to  trade  throughout 
the  country.  Hawkers  are  bound  to  show  their  license  under  a  penalty, 
and  may  be  apprehended  and  taken  before  a  magistrate  if  they  refuse.  Con- 
stables ought  to  treat,  with  great  tenderness,  persons  trading  within  their 
parishes  or  districts,  and  not  begging  or  misbehaving,  and  against  whom  no 
complaint  is  made  by  the  resident  inhabitants.  But  all  strangers,  especially 
fix>m  other  counties,  selling  wares  without  license,  or  begging,  should  be 
prevented  travelling,  and  immediately  removed  from  the  county,  and,  if  re- 
fusing, taken  into  custody. 

XXXIX.  Crimes  and  Offences, — On  information  of  a  serious  crime  or 
offence,  it  is  the  duty  of  the  constable  to  make  immediate  inquiry  into  the 
£suits.  If  the  delinquent  has  fied,  the  constable  must  instantly  take  measures 
to  secure  his  apprehension,  by  obtaining  a  trace,  going  promptly  aflter  him, 
and  sending  information  to  the  chief  constable,  and  procurators-fiscal,  the 
seijeant  of  the  district,  and  the  constables  in  the  adjoining  districts,  and  to 
the  police  of  towns  where  it  is  thought  he  may  have  gone. 

XL.  JReports  of  Crime  and  Offences. — ^In  all  cases  of  crime,  a  report  must 
be  made  to  the  procurators-fiscal  and  chief  constable  (stating  at  the  same 
time  th^^  the  procurators-fiscal  have  been  made  acquainted  with  it.)  If 
the  information  supplied  in  the  first  instance  be  incomplete,  the  constable 
will  continue  to  pursue  his  inquiries  and  investigaUon,  until  it  ia  in  his 
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power  to  make  a  full  and  particular  report,  and  he  must  avoid,  either  in  his 
report,  or  subsequently  in  his  examination,  making  the  case  appear  stronger 
than  can  be  fully  borne  out  bj  evidence. 

XLI.  Death  under  Suspicious  Ctrcumstances, — ^Where  persons  have  dis- 
appeared, and  there  are  grounds  for  suspecting  that  death  has  ensued,  the 
constable  shall  give  his  aid  in  the  search,  and  report  the  case.  If  a  dead 
body  be  found,  the  constable  shall  see  if  there  be  any  marks  of  injury  or 
other  grounds  to  suspect  that  death  has  been  the  result  of  violence.  In 
all  which  cases,  an  express  must  be  sent  to  the  fiscal,  and  the  body  ought 
to  be  kept  in  the  state  in  which  found,  until  an  inspection  has  been  made 
by  medical  persons  acting  under  authority.  The  body  may  be  removed 
to  some  secure  place  of  which  the  constable  should  have  the  key,  and,  if 
circumstances  require  it,  he  should  himself  watch  until  the  arrival  of  the 
authorities. 

XLII.  Aggravated  Crimes, — When  crimes  of  a  highly  aggravated  nature, 
such  as  murder,  fire-raising,  rape,  house-breaking,  highway  robbery,  cattle, 
horse,  or  sheep  stealing,  etc.,  shall  have  been  committed,  the  constable  must 
immediately  repair  to  the  spot,  without  reference  to  districts  or  divisions, 
unless  he  shall  have  reason  to  know  that  the  matter  has  already  been 
inquired  into  by  some  other  officer  or  constable,  and  with  the  aid  of  some 
intelligent  person,  take  notes  of  such  marks  and  appearances  as  may  either 
tend  to  prove  the  case  or  lead  to  the  apprehension  of  the  criminals,  and,  in 
case  where  such  appears  necessary,  an  express  ought  to  be  sent  instantly  to 
the  procurators-fiscal. 

XLin,  Foot-Marks^  etc, — ^If  there  be  any  foot-marks,  he  should,  along 
with  an  intelligent  witness,  take  the  most  accurate  descriptions  of  them  by 
measurement  and  otherwise.  Whenever  it  is  practicable  to  do  so  without 
injury  to  the  impression,  the  foot-marks,  or  any  other  mark  of  a  peculiar 
kind,  should  be  carefully  taken,  or  a  cast  taken,  on  wax,  putty,  or  tallow, 
and  kept  in  some  place  of  security  until  required  for  production,  before  thq 
proper  authorities.  In  case  of  foot-marks,  the  marks  should  be  examined 
and  compared  with  the  feet  (if  a  naked  impression),  or  with  the  shoes  of  all 
suspected  persons.  But  care  must  be  taken  not  to  place  any  thing  on  the 
original  marks,  by  way  of  comparison.  The  additional  impression  should 
be  made  in  the  soil  adjacent,  made  sufficiently  moist  for  the  purpose.  Let 
the  length  and  breadth  and  peculiar  marks  of  the  shoes  be 'noticed,  and 
arrangement  and  number  of  the  nails,  and  whether  there  be  any  awanting  ; 
and  this  inquiry  may  be  best  done  by  an  intelligent  and  trust-worthy  shoe* 
maker,  if  at  hand,  or  other  tradesman,  accustomed  to  measure  and  compare 
articles. 

XUV.  Clothes  of  Suspected  Persons. — ^It  is  desirable  that  the  clothes 
which  a  delinquent  wears  when  apprehended  should  be  preserved,  so  that 
he  may  wear  them,  if  necessary,  both  at  his  examination  and  trial ;  and  he 
should  not  be  allowed  to  make  any  decided  alteration  in  his  appearance,-^ 
such  as  cutting  his  hair  or  shaving  his  whiskers.  In  cases  of  supposed 
murder,  all  marks  of  blood,  or  other  marks,  or  torn  places  on  clothes,  or 
other  articles,  should  be  particularly  noticed  and  described. 

XLV.  Power  to  Arrest  Suspected  Persons, — A  constable  has  power  to 
arrest  a  party  whom,  from  his  situation  and  character,  there  is  just  cause  to 
suspect  to  be  about  to  commit  an  offence.  Thus,  when  a  lunatic  or  drunken 
person,  or  a  man  in  a  passion,  threatens  the  life  of  another,  or  to  do  him 
some  grievous  bodily  harm,  or  to  bum  his  house  or  destroy  his  property,  the 
oonstable  ^oold  interfere  and  arrest,  and  keep  him  in  proper  restraint  until 
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the  danger  is  over,  or  until  he  is  properlj  secured  or  taken  care  of  as  the 
law  directs. 

XL VI.  Power  to  Arrest, — A  constable  should  arrest  any  person  whom  he 
finds  under  such  circumstances  as  give  just  cause  to  suspect  that  he  is  about 
to  break  into  any  dwelling-house  or  other  premises,  especially  if  he  has  in 
his  possession  any  implement  adapted  to  that  purpose;  or  any  person  armed 
with  any  gun,  or  offensive  weapon,  with  intent  therewith  to  commit  any 
felonious  act. 

XL VII.  Power  to  Arrest. — Constables  must  arrest  any  one  whom  they 
see  in  the  act  of  committing  felony,  or  any  one  whoqi  another,  present  at 
the  time,  positively  charges  with  having  recently  committed  a  felony,  or 
whom  another  suspects  of  committing  felony,  if  the  suspicion  appears  to 
be  well  founded,  and  provided  the  person  so  suspecting  go  with  the  con- 
stable, and  that  the  person  suspected  is  not  likely  to  be  afterwards  found. 
Though  no  charge  be  made,  yet,  if  the  constable  has  good  reason  to  suspect 
ia  person  to  have  recently  committed  a  felony,  he  should  arrest  him;  but  the 
constable  must  be  very  cautious  in  thus  acting  upon  his  own  suspicion. 

XLVm.  Persons  earring  Articles  under  Suspicious  Circumstances. — If  the 
constable  shall  see  any  one  carrying  or  conveying  any  goods  in  such  a 
way  as  shall  make  it  appear  to  him  that  there  is  probable  cause  to  suspect 
they  have  been  stolen,  he  should  apprehend  the  person,  and  detain  him, 
with  the  goods;  but  he  should  judge  from  circumstances,  such  as  the 
appearance  and  manner  of  the  party,  his  account  of  himself  and  the  like, 
whether  he  has  really  got  stolen  goods,  before  he  actually  takes  him  into 
custody. 

XLIX.  Suspected  Persons. — ^In  these  and  such  like  cases  the  constable 
may  judge  from  the  situation  and  behaviour  of  the  party  what  his  intention 
is.  In  some  cases  no  doubt  can  exist,  as  when  the  party  is  a  notorious 
thief,  or  acting  with  those  who  are  thieves ;  or  when  the  party  is  seen  to 
try  people's  pockets  in  a  crowd,  or  to  attempt  to  take  any  property  secretly 
from  another.  The  constable  will  not  act  hastily,  in  case  the  intention  is 
not  clear,  but  content  himself  with  watching  closely  the  suspected  party, 
that  he  may  discover  and  prevent  his  design,  or  apprehend  him  if  he  suc- 
ceeds therein. 

L.  Arrest  of  Offenders. — Constables  must  make  every  exertion  to  effect 
the  arrest.  If  the  felon,  or  party  accused  of  felony,  flee,  he  may  be  imme- 
diately followed ;  and  if  he  take  refuge  in  a  house,  the  constable  may  break 
open  the  doors,  if  absolutely  necessary  to  enable  him  to  get  in,  first  stating 
distinctly  who  he  is,  and  his  object  for  requiring  access,  and  reading  his 
warrant  where  he  has  one.  But  the  breaking  open  outer  doors  is  a  pro- 
ceeding that  the  constable  never  should  resort  to,  except  in  extreme  cases, 
and  when  an  immediate  arrest  is  necessary  to  the  ends  of  justice.  In  cases 
of  lesser  offences,  the  constable  should  watch  the  house  until  he  report  the 
case  to  the  proper  authorities  and  get  a  warrant. 

LI.  Breaking  open  Doors. — ^There  are  some  cases  in  which  a  constable  may 
and  ought  to  break  into  a  house,  although  no  felony  has  been  committed, 
when  the  necessity  of  the  case  will  not  admit  of  delay,  as  when  persons  are 
fighting  furiously  in  a  house,  or  when  a  house  has  been  entered  by  others 
with  a  felonious  intent,  and  a  crime  will  probably  be  committed,  unless  the 
constable  interfere,  and  there  are  no  other  means  of  entering.  Except  in 
such  cases,  it  is  better  in  general  that  the  constable  should  wait  till  he  has  a 
warrant  from  the  magistrate  for  the  purpose. 

LU.  Calling  on  Persons  to  Aid. — ^If  the  constable  find  his  exertions  insuffi- 
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cient  to  effect  the  arrest,  he  ought  to  produce  his  baton,  and  require  all 'per- 
sons present  to  assist  him,  and  thej  are  bound  to  do  so  under  a  penalty,  of 
which  duty  and  obligation  he  ought  to  warn  them. 

UIL  Arrest  of  Persons. — ^A  constable  may  arrest  any  one  assaulting  him 
in  the  execution  of  his  duty;  but,  in  doing  so,  he  must  be  able  to  prove  some 
specific  act  of  interference,  and  not  mere  threats  of  such,  or  uncivU  language, 
which  he  should  always  treat  with  silent  contempt. 

LIV.  Removal  of  Intruders  from  Houses. — ^If  a  person  forcibly  enter  the 
house  of  another,  the  constable  may,  at  the  request  of  the  owner,  turn  him 
out  directly.  If  he  has  entered  peaceably,  and  the  owner  request  the  con- 
stable to  turn  him  out,  the  constable  should  first  order  him  to  go  out,  and 
unless  he  do  so,  he  should  turn  him  out,  in  either  case  using  no  more  force 
than  is  necessary  for  that  purpose. 

LV.  Execution  of  Wmrant. — The  constable  must  execute  all  warrants  him- 
self, and  never  delegate  his  duty,  and,  where  he  requires  assistance,  he  must 
be  actually  present.  Upon  all  occasions  he  ought  to  state  his  authority  (if 
it  be  not  generally  known),  and  show  his  warrant,  and  read  it  when  required 
to  do  so,  but  he  should  never  part  with  the  possession  of  his  warrant.  If  the 
accused  person  goes  into  another  county,  the  constable  should  immediately 
get  the  warrant  endorsed  by  a  magistrate  thereof,  and  then  pursue  the  ac- 
cused, who  may  be  apprehended  either  by  the  constable,  or  by  a  constable 
of  said  other  county,  having  the  warrant  endorsed  as  before  mentioned. 

LVL  Carrying  Prisoner  before  a  Magistrate. — Upon  any.  arrest  being  made, 
the  prisoner  is  to  be  taken  before  the  nearest  magistrate  without  delay,  and 
if  not  at  home,  then  to  the  next.  When  the  prisoner  is  brought  before  a 
magistrate,  he  still  remains  in  custody  until  his  discharge  or  committal,  or 
until  the  constable  receive  the  order  of  the  magistrate  to  liberate  the  ac- 
cused. 

LVIL  Search  for  Stolen  Goods. — The  constable  may  enter  a  house  to  search 
for  stolen  goods,  having  got  a  search-warrant  from  a  magistrate  for  that  pur- 
pose. He  should,  when  it  is  possible,  execute  it  in  the  day-time.  If  he  find 
the  goods  mentioned,  he  should  retain  them  in  his  own  custody,  take  them 
to  a  magistrate  to  be  identified,  and,  when  the  warrant  so  directs,  he  must 
take  the  person  also  in  whose  possession  they  are  found.  To  avoid  mistakes, 
the  owner  of  the  goods  ought,  if  possible,  to  attend  at  the  search  to  identify 
them ;  and  the  constable  should,  at  the  first,  put  on  some  private  mark  by 
which  he  can  know  them  again,  such  as  his  initials.  The  constables  ought 
to  warn  persons  wherever  property  is  exposed  to  depredation,  such  as  clothes 
left  out  by  the  highway  at  night,  poultry-houses  left  unsecured,  and  bothies 
left  with  doors  open ;  and  see  that  as  much  as  possible  opportunity  to  steal 
may  be  lessened. 

LVni.  Offences  against  Public  Decency. — The  constable  ought  to  arrest, 
and  take  before  a  magistrate,  any  person  walking  about  and  exposing  to 
view  any  obscene  print  or  exhibition ;  or  any  person  wilfully,  openly,  and 
obscenely,  in  any  street  or  place  of  public  resort,  exposing  his  person  with 
the  intent  to  insult  any  female,  or  offend  public  decency. 

LIX.  Wanderers. — "When  insane  persons,  or  children,  are  found  wander- 
ing on  the  roads,  unable  to  give  an  account  of  their  residence,  they  are  to  be 
taken  care  of  by  the  constable.  Information  of  the  fact  is  to  be  immediately 
given  in  the  neighbourhood  where  the  party  is  found ;  and  if  the  party  be 
not  soon  claimed,  application  is  to  be  made  to  the  nearest  magistrate  for  his 
advice  and  orders,  and  notice  sent  to  the  procurators-fiscal  and  minister  of 
the  parishi  and  to  any  place  from  which  it  may  be  gathered  from  the  person. 
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or  papers  on  him,  he  has  come  from.  When  a  person  is  found  so  drank  as 
to  be  unable  to  take  care  of  himself,  the  constable  should  see  him  taken 
proper  care  of,  and  prevent  him  falling  amongst  persons  who  may  rob  or 
maltreat  him.  When  such  is  suspected,  his  money  and  other  valuables 
ought  to  be  taken  possession  of  for  safety,  first  being  shown  and  counted  over 
before  witnesses. 

LX.  Searching  Prisoners. — Prisoners  must  be  carefully  searched  as  soon 
afler  apprehension  as  possible  by  the  constable  who  may  have  taken  him 
into  custody,  and  by  no  other ;  but  another  intelligent  person  should  be  pre- 
sent as  a  witness.  The  more  minute  examination  of  the  person  of  females, 
and  which  is  often  necessary,  must  be  done  by  females  alone. 

LXI.  Identification  of  Effects, — The  accumulation  of  unnecessary  evidence 
is  to  be  avoided ;  and  in  cases  where  it  may  be  necessary  to  produce  and 
swear  to  the  identity  of  property,  such  property  should  never  for  an  instant 
be  suffered  to  pass  from  the  custody  of  the  constable  into  whose  possession 
it  has  first  fallen  until  he  can  deposit  it  in  a  proper  place  of  security,  or  have 
it  so  marked  as  by  the  marks  he  can  recognise  and  swear  thereto  at  any  dis- 
tance of  time. 

LXn.  Property  of  Prisoners. — When  prisoners  are  committed  to  prison, 
any  money  or  property  belonging  to  them,  and  not  required  to  be  produced  in 
evidence  against  them,  must  be  given  in  charge  of  the  keeper  for  the  purpose 
of  being  restored  to  them  on  their  discharge  from  confinement ;  and  the  con- 
stable should  receive  an  acknowledgment  for  the  same  from  the  keeper  of  the 
prison  ;  and  no  constable  must,  on  any  account,  retain  any  such  money  or 
effects. 

LXm.  Detention  of  Prisoners. — When  a  prisoner  is  unavoidably  detained 
in  the  lock-up,  or  any  house,  for  a  night,  and  needs  refreshment,  he  must^  if 
he  have  the  means,  be  made  to  pay  for  it  himself;  but  in  cases  when,  from 
poverty,  the  prisoner  is  absolutely  unable  to  procure  provisions  for  himself^ 
he  must  be  supplied  at  the  public  expense,  at  a  cost  not  exceeding  sixpence 
in  the  twenty-four  hours.  On  no  account  whatever  should  malt  liquor  or 
spirits  be  supplied  to  a  prisoner,  confined  in  the  lock-up,  or  detained  in  con- 
stable's house  or  elsewhere.  Accused  persons  must  not  be  detained  longer 
than  absolutely  necessary ;  but  when  drunk,  may  be  kept  until  sober,  before 
bringing  them  before  a  magistrate. 

LXIV.  Treatment  of  Prisoners. — Prisoners  are  to  be  treated  by  the  con- 
stabulary with  every  humane  consideration  which  their  situation  and  safety 
can  admit  of,  and  no  unnecessary  restraint  or  harshness  practised  towards 
them.  It  behoves  the  constables,  however,  to  be  vigilant  in  the  performance 
of  their  duty,  as  they  are  responsible  for  the  safe  custody  of  all  prisoners  en- 
trusted to  their  charge,  and  liable  to  severe  punishment  should  they  permit 
an  escape.  Constables  may  hear  and  should  attend  to  and  report  what 
statements  persons  in  custody  make  concerning  the  matter  for  which  they 
are  in  custody ;  but  on  no  account  must  they  seek  to  draw  the  accused  into 
confessions,  or  ensnare  them  with  questions,  or  make  to  them  promises  of 
lesser  punishment  if  they  confess,  or  give  them  any  advice  as  to  how  they 
ought  to  conduct  themselves  in  the  matter  or  at  their  trial. 

LXV,  Handcuffing  Prisoners. — Prisoners  should  only  be  handcuffed  when 
they  be  charged  with  any  serious  offence,  of  if  they  be  persons  of  notoriously 
bad  or  suspicious  characters,  or  if  there  be  any  reasonable  grounds  to  appre- 
hend an  escape  or  rescue.  Female,  or  old  and  infirm  prisoners,  are  not  to 
be  handcuffed. 

LXVI.  Oonvej^anoe  ef  Pritanera* — ^Prisoners  shoald  be  made  to  walk. 
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wherever  they  can,  to  the  magistrate,  or  to  prison  ;  and  where  they  cannot, 
a  cart  (not  a  vehicle  of  a  higher  class)  should  be  hired  at  the  cheapest  rate, 
not  according  to  mileage,  but  at  a  certain  sum  each  day,  at  the  ordinary 
rates  of  the  country.  But  where  conveyance  by  a  public  coach  may  be  got 
as  cheap,  it  may  be  preferred,  and  should,  in  that  case,  be  taken  as  an 
economy  of  time.  The  constables  ought  to  arrive  with  their  prisoners  at 
Perth  or  Dunblane,  and  to  give  information  to  the  procurators-fiscal  with 
the  least  possible  delay.  Where  the  constable  has  seen  the  offence,  or  can 
give  the  information  necessary  to  trying  the  case,  he  ought  to  accompany 
the  accused  wherever  he  can  do  so  without  detriment  to  the  public  service; 
but  where  this  cannot  be  done,  the  accused  should  be  delivered  to  the  next 
constable. 

LXVII.  Intercourse  between  Parties  and  Witnesses. — Great  care  must  be 
taken  to  prevent  all  intercourse  between  parties  suspected  of  any  offence, 
or  with  persons  who  may  be  witnesses ;  and  witnesses  should  not  be  al- 
lowed to  make  any  remarks  in  presence  of  the  accused,  or  of  each  other. 
It  should  be  noticed  if  persons  accused,  of  theft  more  especially,  drop  any 
article,  or  give  it  to  any  bystander,  and  if  so,  the  article  should  be  instantly 
secured. 

LXVIII.  Obstructions  on  Roads, — If  a  constable  observ%,  in  any  street 
or  road  any  thing  likely  to  occasion  danger  or  public  inconvenience,  or 
any  thing  which  seems  irregular  and  offensive,  he  should  report  the 
circumstance  to  the  nearest  magistrate,  and  take  his  directions  on  the  sub- 
ject. 

LXIX.  Fires. — In  case  of  a  fire  taking  place,  the  constables  should  re 
pair  to  the  spot,  and  render  every  assistance  in  their  power,  and  especially 
in  protecting  the  effects  of  the  inmates ;  and  wherever  there  is  a  rumour 
and  suspicion  that  the  fire  has  been  the  act  of  an  incendiary,  or  wilful, 
he  must  instantly  report  the  case,  and,  in  the  meantime,  inquire  into 
all  circumstances  connected  with  its  origin,  and  take  measures  to  discover 
if  any  combustible  or  other  article  can  be  found  in  or  about  the  premises 
which  was  likely  to  be  used  in  bringing  about  the  conflagration. 

LXX.  Public-Houses. — A  constable  should  pay  particular  attention  to 
all  public-houses  within  his  district,  and  observe  and  report  whether  they 
appear  to  be  kept  in  an  orderly  manner ;  and  shall  observe  all  orders  issued 
by  the  Justices  for  the  management  of  licensed  houses.  On  no  pretence 
shall  he  enter  any  public-house  or  tap-room,  except  in  the  execution  of  his 
duty.  No  liquor  of  any  sort  shall  be  taken  by  him  from  a  publican,  with- 
out paying  for  it  at  the  time.  On  no  occasion,  nor  under  any  circum- 
stances, will  drunkenness  in  a  constable  be  pardoned. 

LXXL  Letters. — All  ofBcial  letters  and  reports  must  be  written  in  a 
legible  hand,  and  expressed  in  clear  and  concise  terms,  and  commence  in 
the  first  person  as,  "  I  have  to  report." 

LXXII.  Special  Reports. — Reports  relating  to  outrages  upon  persons  or 
property,  or  to  the  peace  of  the  country,  although  expressed  in  concise 
terms,  should  embrace  a  full  statement  of  the  facts,  and  of  such  particulars 
as  may  enable  the  chief  constable  and  procurators-fiscal  to  form  a  correct 
opinion  upon  the  case.  Both  the  hour  of  the  day,  and  the  day  of  the  week, 
and  the  month ;  the  names,  trades,  and  residences,  and  parish  of  such  re- 
sidence, of  all  the  parties  and  witnesses,  must  be  given,  and  care  taken  to 
get  the  correct  spelling  of  names,  and  persons,  and  places.  Persons  should 
be  desired  to  write  their  own  names  where  there  is  any  doubt  thereon. 
The  maiden  name  of  married  females  should  also  be  given  ;  and  the  names 

So 
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of  the  parent  or  masters,  or  persons  with  whom  young  persons,  or  persons 
not  householders,  reside. 

LXXIU.  Answers  to  Communications. — All  communications  from  mag:is- 
trates,  the  procurators-fiscal,  and  the  chief  constable,  or  other  constables, 
are  to  be  considered  as  confidential,  and  not  to  be  spoken  of,  and  they 
should  be  replied  to  with  punctuality  and  despatch ;  and  constables  are 
enjoined  to  be  punctual  in  their  correspondence  with  each  other,  and  with 
all  persons  who  may  address  them  officially.  They  ought,  where  it  can 
be  done  without  prejudice  to  the  service,  to  wait  the  arrival  of  the  post,  in 
case  it  may  bring  letters  requiring  immediate  notice ;  and  they  ought  to 
mark  on  the  letter  the  day  and  hour  of  receiving  the  same. 

LXXIV.  Reports, — As  it  is  of  great  importance  that  tlie  chief  constable 
and  procurators- fiscal  should  receive  immediate  and  correct  information  of 
whatever  circumstances  affect  the  peace  of  the  county,  every  occurrence 
involving  the  safety  of  persons  and  property,  or  the  public  peace,  must  be 
immediately  reported  to  them ;  and,  therefore,  if  any  newspaper  or  other 
account  of  an  outrage  shall  precede  the  constable's  report  thereof,  the  con- 
stable, in  whose  district  such  outrage  may  have  occurred,  shall  be  deemed 
guilty  of  neglect,  and  will  be  dealt  with  accordingly. 

All  communications  to  the  chief  constable  are  to  be  addressed  thus — 

O.  H.  M.  S. 
To  the 

CHIEF  CONSTABLE, 

County  Constabulary  Force^ 

PERTH. 

And  they  must  be  posted  and  paid  at  the  nearest  office  by  the  constable 
himself.  In  all  cases  of  crime,  a  copy  of  the  same  report  must  be  despatched 
by  the  same  post  to  the  procurators-fiscal,  and  on  the  addresses  of  both  let 
the  day  and  the  hour  of  being  posted  be  marked  by  the  constable. 

LXXV.  Weights  and  Measures. — Constables  shall  give  information  of  any 
false  weights  and  measures  used  by  any  person,  or  of  weights  and  measures 
not  imperial,  and  they  shall  attend  and  assist  the  inspector  of  weights  and 
measures  in  his  annual  inspection  and  adjustment. 

LXXVI.  Harbouring  Vagrants, — ^AU  persons  who  harbour  or  give  lodg- 
ings to  vagabonds,  and  idle  and  strong  beggars,  are  by  law  punishable 
with  fine  or  imprisonment,  and  may  be  ordained  to  find  security  for  good 
behaviour.  The  constable  will,  therefore,  regularly  report  to  the  chief 
constable  the  names  of  those  who  keep  such  houses  in  his  district,  in  order 
to  this  law  being  punctually  enforced,  and  he  should  frequently  visit  such 
at  night,  and  carefully  note  down  all  the  persons  he  finds  therein,  and 
their  description  and  character,  and  he  shall  give  notice  of  such  houses  to 
the  proprietor  of  the  estate,  and  to  the  minister  of  the  parish. 

LXXVII.  Game  Laws,  etc. — Constables  are  not  to  act  in  such  a  way  as 
to  appear  as  gamekeepers,  neither  shall  they  act  in  the  service  of  sum- 
monses as  to  civil  debts  or  otherwise,  for  the  payment  or  recovery  of  any 
such  debts,  or  in  any  other  civil  matters,  or  in  the  execution  of  civil  dili- 
gence, either  against  person  or  property,  nor  shall  they  act  as  assistant 
excise-officers  in  the  search  for  contraband  commodities  or  for  smugglers. 
But  whenever  it  is  absolutely  necessary  to  aid  the  civil  power,  or  to  assist 
gamekeepers  in  the  apprehension  of  poachers,  or  officers  of  excise  in  the 
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apprehension  of  excise  offenders,  and  especially  where  rosistanct)  is  oftW«d 
or  reasonably  apprehended,  then  the  constables  shall  givo  prompt  and 
effective  aid  to  support  the  authority  of  the  law«  and  carry  into  execution 
its  warrants.  The  county  constables  have  been  soniotinuvi  sent  from  i\)mot« 
districts  with  poachers  to  prison,  convicted  on  private  prosecutions*  leaving 
their  districts  for  a  while  unprotected,  it  is  recommended  that  they  never  bo 
so  employed  where  the  ordinary  constables  of  the  district,  usmdiy  employed 
in  such  matters,  can  be  had.  Whenever  the  constable  hoars  of  any  act  of 
contravention  of  the  excise,  game,  or  salmon-fishing  statutes  which  has  boon 
committed,  or  about  to  be  committed,  ho  shall  give  instant  information  to 
the  proper  quarters. 

LXXVIII.  Fairs. — Constables  shall  attend  all  fairs  and  public  marketH 
held  within  their  districts,  and  Serjeants  shall  arninge,  in  case  of  largo  fairo 
and  markets,  that  more  than  one  may  so  attend.  They  shall  see  to  tho 
preservation  of  strict  order,  and  the  prevention  of*  all  disturbance.  1'hoy 
shall  look  strictly  after  all  suspicious  and  disorderly  charactc^rs.  Constabloo 
shall,  on  such  occasions,  be  particularly  guarded  against  partaking  of  any 
liquor,  aud  shall  keep  by  themselves,  perambulating  tho  market  throughout 
the  day. 

LXXIX.  Offences  against  Road  Law.  —  Constables  shall  give  special 
attention  to  the  infringement  of  the  rules  as  to  carters  on  all  roads,  llio 
names  of  offenders  shall  bo  reported  every  week  in  a  schodulo  provided  fbr 
that  purpose.  The  particular  place  of  the  road  denoted  by  tho  mile-stone 
shall  be  mentioned.  As  ignorance  may  exist  as  to  tho  rules,  the  (ronsiablo 
shall  not  inform  against  a  person  until  he  has  once  cautioned  hirn,  unless  in 
aggravated  cases,  and  where  any  insolence  or  refusal  to  conform  to  tho  law 
b  given. 

LXXX.  Constable  as  Witness. — In  all  trials  wherein  a  constable  mny  bo 
a  witness,  he  should  apf^ear  in  his  uniform  peculiarly  neat  and  cloan-— 
give  his  testimony  in  a  manly,  straightforward  manner,  without  ap]iearing 
anxious  about  its  effect,  as  tending  either  to  tho  conviction  or  acquittal  w 
the  accused.  He  should  promptly  and  briefly,  in  a  loud  and  distinct  tonOf 
answer  all  questions  put  to  him  without  comment  or  remark,  and  mmi 
carefully  avoid  giving  either  a  disrespectful  or  intemperate  reply  to  any 
questions  from  whatever  quarter,  making  no  distinction  in  the  manner  ho 
answers  questions  put  by  the  prisoner,  or  by  the  agent  #/f  the  accuse^]  % 
and  must  not  volunteer  any  statement,  but  confine  himself  t/i  answering  tho 
questions  put  to  him.  In  order  that  hb  evidence  mav  \ni  full  and  eompleie, 
he  shoold  tarn  over  in  his  own  mind,  previous  Uf  %ffiuy^  bf;fore  a  magiHratA 
or  a  court  of  justice,  all  tliat  he  has  Uf  say,  and  by  reffrren/'^  Ur  hb  b^r^f^k,  tio 
able  at  once  to  state  the  day  of  the  week,  and  the  month,  and  tfio  htrnti 
also,  in  the  frequent  injitanceo  of  it  being  important  to  know  tfie  amorint  of 
light,  be  able  to  say  when  the  son  and  m*j4fn  tffMi  and  set  on  that  #]ay  an4 
night,  and  whether  it  was  clear  or  cloudy,  WhiUt  und«T  examinatf//nf  \m 
should  stand  in  an  erect  ymuhn  (ntstOi^  Xtmhunufi^  n/>r  leading  #/v#!T  IImi 
witnesa-hox).  allow  nothing  to  divert  hU  attctition  from  the  nn^^'Mf  Mf^A 
observe  not  to  sp«ak  /plck^  than  hb  words  can  be  taLtrci  down,  wI»^a  ntt^ 
b  the  mod«  of  proeednre ;  and,  wLat^v«tr  he;  the  import  an/l  tA^d^rmry  ^4  hU 
evidenee,  Le  mast  nev^r  laa;;^  or  join  oclt^r^  tn  Izn^'ms^  w\h^fMf9%  ^U 
dcnee ;  and  to  whac^^^tr  rrr/vt'-'exAtMMktUjiri  \^.  b  %nhystiM^  l*^  mnH  ft^^tt 
koe  Lb  tempf^.  or  ;c;t^  a  r;^  <»r  Ijucj  %rurM*if, 

LXXXI.   X'-*    CiWe^^JH   ^-mmmH   OMfUtf^ — WL^tth   X  '^JXAtSk.H^  %^.u    tt^  Mvf 
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county  of  Perth,  if  done  by  another  constable,  he  shall  be  entitled  to  no 
such  charge. 

LXXXII.  To  Subscribe  Rules. — Before  any  constable  is  appointed  and 
sworn,  he  shall  read  and  study  these  rules,  and  such  others  as  may 
herea^r  be  promulgated  and  in  observance  at  the  time ;  and  afler  being 
examined  on  them  so  as  to  discover  if  he  thoroughly  understands  their 
import  and  his  duties,  he  shall  subscribe  a  copy  thereof  in  token  of  his 
being  fully  bound  to  the  observance  of  all  things  therein  contained  ;  and  he 
shall  always  carry  with  him  his  printed  copy,  and  show  them  when 
required,  and,  when  necessary,  to  justify  him  in  the  discharge  of  his 
duties. 

LXXXIII.  Reports  of  Chief  Constable, — ^The  chief  constable  shall,  on  the 
first  lawful  day  of  each  month,  make  a  short  written  report  to  the  Sheriff, 
of  the  state  of  the  constabulary,  and  of  any  particular  transactions  which 
may  have  occurred  during  the  preceding  month,  accompanied  with  any 
observations  he  may  have  to  make,  or  asking  instructions  on  any  particular 
matter.  The  chief  constable  shall  make  a  full  report,  in  Spring  and  Autumn, 
of  the  police  transactions  for  the  last  six  months^  and  the  then  state  of  the 
force. 

The  police  constable's  return  contains  schedules  of  the  particulars  of  all  offences, 
one  of  which  they  send  by  post  to  the  chief  constable,  and  a  duplicate  to  the  fiscal. 
The  following  is  the  form  of  the  schedule  applicable  to  a  charge  of  Theft.  Other 
schedules  are  prepared  for  other  offences. 

Ist^  The  time  or  times  when  stolen,  as  near  as  possible. 

2d,  Here  state  the  Christian  names  and  surnames,  with 
the  trade  and  usual  residences  and  parishes  of  the  offenders 
particularly  and  accurately,  or  if  these  be  unknown,  their 
description  in  personal  appearance  and  dress,  and  where 
supposed  to  have  come  from,  and  where  gone  to. 

3(i,  The  place  or  places,  and  parish  where  stolen  from,  to 
be  minutely  and  accurately  described. 

4M,  The  mode  in  which  stolen,  and  if  by  housebreaking 
or  from  lockfast  places — the  particular  mode  of  entry  to  be 
carefully  described. 

5M,  Specify  and  describe  particularly  the  articles  stolen, 
and  which,  if  recovered,  must  be  so  marked  as  to  be  again 
easily  identified  or  known  by  the  constable. 

6^  The  names  of  the  owners  and  of  the  possessors  of  all 
and  each  article,  with  their  trades  and  usual  places  of  resi- 
dence and  parish. 

7th  Anything  known  as  to  the  previous  residence  and  char- 
acters of  the  suspected  persons.;  whether  ever  before  convicted 
of  thefl,  or  if  habit  and  repute  thieves. 

8^  The  Christian  names  and  surnames,  with  the  trades, 
usual  residences,  and  parishes  of  all  the  witnesses,  and  their 
probable  ages,  and  what  each  can  say,  and  any  remarks  as 
to  the  character  of  any  of  them,  or  anything  particular  as  to 
whether  deaf  or  without  the  knowledge  of  English. 

Lastlt/y  State  any  other  circumstances  which  may  be 
thought  useful  to  be  known  by  the  authorities. 

P.  C,  No. 
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The  following  is  the  number  of  police  in  Scotland  in  the  under-noted  years,  ac- 
cording to  a  Parliamentary  return  (1852)  :-~ 


In  1835 
1836 
1837 
1838 
1839 
1840 


614 
629 
665 
684 
750 
659 


In  1841 
1842 
1843 
1844 
1845 
1846 


1086 
1091 
1100 
1086 
1095 
1122 


In  1847 
1848 
1849 
1850 
1851 


1146 
1148 
1170 
1170 
1824 


The  Act  13  and  14  Vict.  c.  87  (1850),  provides  for  certain  penalties  being  paid  to 
a  police  superannuation  fund,  but  the  Act  does  not  extend  to  Scotland. 

(Decided  points  on  Police,) 

1.  An  action  of  damages  was  held  relevant,  without  alleging  malice,  where  the 
pursuer  averred  he  had  been  illegally  apprehended  and  detained  by  a  constable,  and 
afterwards  under  warrant  of  justices;  21st  Dec.  1826,  MilhoUan.  See  1st  Jtme 
1832,  Richardson. 

2.  A  verdict  was  given  in  favour  of  a  magistrate  and  police  officers,  and  a  new 
trial  refused.  The  grounds  of  action  were  illegal  apprehension  and  detention. 
Per  Lord  Chief  Commissioner, — '*  It  is  trite  law  that  a  magistrate  seeing  persons 
under  suspicious  circumstances  is  not  to  wait  for  a  warrant  to  apprehend  them,  and 
the  law  will  not  presume  malice;"  7th  March  1828,  Hosie;  4  Mur.  416.  (See 
1808,  M'Arthur,  Buc.  Rep.  60.) 

3.  An  action  was  held  relevant  against  a  superintendent,  commissioners,  and 
officers  of  police,  for  illegal  apprehension ;  but  verdict  for  defenders.  Per  Lord 
Justice  Clerk  (Boyle\ — '*  It  is  pled  that  the  superintendent  is  liable  for  the  conduct 
of  the  officers  imder  nim.  The  idea  is  altogether  extravagant.  Police  officers  are 
liable  if  they  have  abused  their  office,  but  if  not,  they  must  have  the  protection  of 
the  law  and  of  their  fellow-citizens.  There  is  no  proof  of  wilful  oppression,  or  of 
culpable  negligence ;"  17th  July  1832,  Nimmo  (Jury  Court.) 

4.  An  action  of  damages  for  causing  the  pursuer  to  be  illegally  apprehended  by 
the  police,  was  found  relevant  without  allegmg  malice  and  want  of  probable  cause ; 
6th  Dec.  1844,  and  8th  Feb.  1845,  Strachan.  But  the  reverse  was  found  26th 
Jan.  1849,  Sheppheard.  Per  Lord  Justice-Clerk  (Hope), — **  Criminal  justice  could 
not  be  carried  on  unless  the  accuser  could  in  all  cases  prove  the  guilt  of  the  party 
accused,  whenever  the  latter  chose  to  bring  an  action  of  damages  against  him. 
If  such  were  the  law,  criminal  justice  woidd  be  constantly  defeated.  A  person 
who  gives  information  to  the  public  prosecutor  is  entitled  to  be  protected.  See 
also  where  the  act  complained  of  was  done  in  England ;  20th  June  1849,  Callender  ; 
and  in  reference  to  a  committal  of  a  witness  for  not  taking  the  oath  according  to  the 
form  usual  with  Roman  Catholics  ;  25th  Feb.  1842,  Mone. 

5.  It  was  held  a  relevant  ground  of  action,  and  a  verdict  of  L.50  was  given  against 
a  Superintendent  of  police,  that  he  had  sent  a  person  as  a  prisoner,  without  a  war- 
rant, beyond  the  bounds  within  wliich  he  was  authorized  to  act ;  1st  Nov.  1843, 
Hollands. 

6.  An  action  of  damages  against  police-ofiBcers  for  illegal  apprehension  was  held 
excluded  by  the  lapse  of  the  three  months  limited  by  the  Statute.  Per  Lord 
Cunninghame, — "  Holding  the  whole  statement  in  the  summons  as  true,  I  am  not 
prepared  to  find  that  the  defenders  did  not  suppose  and  believe  themselves  to  be 
actmg  in  the  bona  fide  and  necessary  discharge  of  their  duty  under  the  Act,  and  if 
so,  the  protective  clause  of  the  Act  clearly  applies."  Lord  Jeffirey  expressed  an 
opinion  that  the  Superintendent  was,  ^  at  common  law,  responsible  to  others  for  the 
acts  of  his  subordinates  as  well  as  to  his  superiors  ;**  22d  May  1847,  Melvin.  See 
19th  Jan.  1837,  Ewing  ;  1st  Feb.  1838,  Mitchell;  2d  Feb.  1839,  Lawson;  26th 
Nov.  1846,  Taylor. 

7.  A  Suspension  and  Liberation  was  passed  where  a  person  charged  with  assault 
had  been  detained  in  a  lock-up  house  for  sixty-five  hours  without  being  brouglit  before 
a  magistrate.  ''Lord  Justice- Clerk  held  the  powers  of  a  constable  had  been  far 
exceeded;"  8th  Dec.  1851,  M'Donald  (Stuart's  Reports.) 

8.  Parties  were  assoilzied  from  an  action  of  damages  laid  upon  the  destruction  of 
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a  quantity  of  rags  during  the  prevalence  of  cholera.  ^  As,  in  the  drcumatanoes  of 
the  case,  and  in  consideration  of  the  state  of  alarm  for  cholera  then  preyailing  in  the 
country,  it  was  the  duty  of  the  owner  to  have  taken  measures  for  the  removal  of  the 
rags,  and  that  the  conduct  of  the  defender  was  sufficiently  warranted  hy  a  due  and 
prudent  regard  to  the  public  safety ;"  6th  March  1835,  Davidson. 

9.  Damages  were  awarded  for  deprivation  of  property  seized  under  warrant  on  the 
allegation  of  thefl;  16th  Jan.  1852,  Grieve  v.  Earl  of  Fife's  Trustees. 

10.  A  servant  suing  for  dami^^es  for  being  charged  by  her  master  of  theft,  cm 
which  two  police  officers  were  called  in,  but  she  was  not  given  in  charge  to  them,  held 
not  bound  to  prove  malice.  Per  Lord  Justice-Clerk, — **  I  do  not  think  that  in 
this  case,  a  case  of  privilege  was  made  on  the  record ;  so  I  do  not  think  that  malice 
required  to  be  stated.  There  can  be  no  doubt  a  case  of  theft  was  made  against  this 
woman,  but  it  was  not  carried  out  as  a  charge.  Accusations  of  theft  are  not  to  be 
lightly  made  and  bandied  about ;  and  this  statement  of  it  to  two  police  officers, 
ifnot  intended  to  be  taken  up,  should  not  have  been  lightly  made ;"  20th  Dec  1853, 
A.  V.  B.  and  C. 

11.  In  an  action  for  assault  and  wrongously  giving  in  charge  to  police  officers,  held 
that  privilege  was  not  raised  in  the  record,  so  as  to  require  the  pursuer  to  prove  ma- 
lice and  want  of  probable  cause ;  9th  March  1853,  and  31st  Jan.  1854,  Smith  v. 
Green. 

See  Criminal  Prosecution — Justice  of  Peace — Wrongous  ImprisontMnU 
POOR  LAW.  The  ancient  poor  law  of  Scotland  is  contained  in  several  Statutes 
and  Royal  Proclamations,  of  which  the  following  is  an  outline : — 

I.  The  Act  1579,  c.  74,  ordained,  that  all  persons  above  14  and  below  70  years  of 
age,  who  shall  ^  be  taken  wandering  and  misordenng  themselves ;"  all  idle  persons 
**  ganging  about,  using  unlawful  plays,"  Egyptians  and  seers,  and  ^  all  persons  being 
haill  and  starke  in  bodie  and  abill  to  worke,  alleging  them  to  have  been  berried  or 
burnt ;"  ^  uthers  nouther  havand  land  nor  maisters,"  nor  lawful  occupation,  who  "  can 
give  na  reckoning  how  they  lawfully  get  their  living ;"  and  all  sangsters,  etc.  ^  all 
common  labourers,  being  persons  able  m  bod^,  living  idle  and  fleeing  labour,"  etc, 
should  be  taken,  adjudged,  esteemed,  and  punished,  as  Strang  beggars  and  vagabonds. 
They  were  to  be  apprehended,  imprisoned,  and  tried  within  six  days,  and  on  convic- 
tion to  be  adjudged  to  be  scourged,  and  if  convicted  a  second  time,  to  be  punished  as 
thieves.  While  imprisoned  they  were  to  be  maintained  by  the  parishes  where  ap- 
prehended ;  <*  allowing  to  each  person  ane  pund  of  ait  bread  and  water  to  drink." 
Any  person  harbouring  such  vagabonds  to  be  fined  not  more  than  L.5  (Scots)  to  the 
use  of  the  poor.  '<  And  seeing  charity  wald  that  the  pure,  aged,  and  impotent  per- 
sons, suld  be  as  necessarily  provided,  as  the  vagabonds  and  strong  beggars  repressed, 
and  that  the  aged,  impotent,  and  pure  people  suld  have  lodging  and  abiding  places :" 
inquisition  is  to  be  taken  of  ^  all  aged,  pure,  impotent,  and  decayed  |>ersons  "  bom 
within  each  parish,  and  who  had  **  their  maist  common  resort  in  the  said  parish  the 
last  seven  years  bycpast — quilkes  of  necessitie  mon  live  bee  almes," — and  that  all 
such  return  to  their  parishes  and  there  settle  under  pain  of  being  treated  as  vaga- 
bonds. A  catalogue  is  to  be  made  of  their  names,  birthplaces,  whether  married  or 
not,  and  if  so,  when,  and  by  whom,  their  children  were  baptized,  their  own  and  their 
children's  trade,  whether  diseased  or  able  in  body,  and  what  they  get  commonly  by 
the  day,  and  to  see  what  *'such  as  mon  necessarilie  live  by  almes,"  —  may  be 
made  content,  of  their  own  consent,  to  accept  daily  to  live  unbeggand  ;  and  *'  quhat 
their  needful  sustentation  will  extend  to  every  week,"  to  be  raised  by  assessment  **be 
the  gude  discretions  of  the  said  provests,  bailies,  and  judges,  in  the  parochines  to 
landwert,  and  sik  as  they  shall  call  to  them  to  that  effect,  to  taxe  and  stent  the  haill 
inhabitants  within  the  parochin,  according  to  the  estimation  of  their  substance,  with- 
out exception  of  persons,  to  sik  weeklie  charge  and  contribution  as  sail  be  thocht 
expedient,  and  sufficient  to  sustaine  the  saidis  pure  people  ;—  and  the  names  of  the 
inhabitants  stented,  togiddir  with  their  taxation  to  bee  likeTidse  registrate,"  with 
power  to  appoint  overseers  and  collectors,  in  each  parish,  "for  the  haill  year." 
*'  And  at  the  end  of  the  year  that  the  taxation  and  stent  roll  be  always  made  of  new, 
for  the  alteration  that  may  be  throw  death,  or  be  incres  or  diminution  of  mennes 
gudes  and  substance."  "  And  gif  the  aged  and  impotent  persons,  not  being  so  dis- 
eased, lamed,  or  impotent,  but  that  they  may  work  m  some  manner  of  work,  sail  be 
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by  the  overseers  in  ony  burgh  or  parochin  appointed  to  work,  and  zit  refuses  the 
same,  then  first  the  refuser  to  be  scourged  and  put  in  the  stockkes,  and  for  the  second 
fault  to  be  punished  as  vagabonds,  as  said  is.  Any  of  the  lieges  might  take  into 
their  service  beggars'  children  above  the  age  of  five  and  below  fourteen  and  retain 
them  till  twenty-four  in  males  and  eighteen  in  females.  Sheriffs  were  ordered  to 
see  the  Act  carried  into  execution. 

II.  The  Act  1597,  c.  272,  transferred  the  power  of  executing  the  Act  1579,  in 
landward  parishes,  "  to  the  particular  session  of  the  kirk." 

III.  The  Act  1597,  c.  280,  declares  *^  that  it  shall  not  be  leasum  to  the  provest 
and^ bailies  of  burghs,  nor  na  stenters  within  the  same,  to  stent  ony  persons  therein, 
according  to  their  livings  and  rents  lyand  outwith  burgh ;  but  only  according  to  their 
rents  and  balding  within  burgh." 

IV.  The  Act  16G1,  c.  38,  described  the  poor  who  are  to  receive  relief  as  "  such 
poor  aged,  sick,  lame,  and  impotent  inhabitants  of  the  said  paroch,  who  (of  them- 
selves), have  not  to  maintain  them,  nor  are  able  to  work  for  their  living ;  as  also, 
all  orphans,  and  other  poor  children  within  the  said  paroch,  who  are  left  destitute  of 
all  help."  No  persons  should  be  received  into  the  list  of  the  poor,  '*  who  are  any 
way  able  to  gain  their  own  living." 

y.  The  Act  1663,  c.  16,  imposes  a  tax  on  **  the  parocbes  where  such  vagabonds  or 
idle  persons  as  shall  be  found  begging  were  bom,  or  in  case  the  place  of  their  na- 
tivity be  not  known,  the  paroches  where  they  have  any  residence,  haimt,  or  most  re- 
sort for  the  space  of  three  years,  immediately  preceding  their  being  apprehended,  who 
thereby  are  relieved  of  the  burden  of  them ;"  and  authorizes  an  assessment  for  the 
piu^se  of  putting  down  vagabonds — the  one  half  thereof  to  be  paid  by  the  heritors, 
and  the  other  half  by  the  possessors  and  inhabitants,  according  to  their  means  and 
substance. 

VI.  The  Act  1672,  c.  18,  appoints  lists  to  be  made  up  of  the  poor,  stating  "  their 
age  and  condition,  if  they  be  able  or  unable  to  work,  bv  reason  of  age,  infirmity,  or 
disease,  and  where  they  were  bom,  and  in  what  parisiies  they  have  most  haunted 
during  the  last  three  years."  And  associates  the  heritors  with  the  kirk-session  in 
the  administration  of  the  poor  law,  and  authorizes  the  erection  of  houses  of  cor- 
rection. 

VII.  The  Proclamation  of  11th  August  1692,  appoints  the  heritors  and  session 
to  make  lists  of  all  the  poor  within  their  parish,  and  to  cast  up  the  **  quota  of  what 
may  entertain  them  according  to  their  respective  needs,"  and  to  assess  therefor ;  and 
order  half-yearly  meetings  of  the  heritors,  minister  and  elders  of  every  parish, 
one  on  the  1st  Tuesday  of  February,  and  the  other  on  the  1st  Tuesday  of  August 
(see  also  new  Act,  sec.  30,  p.  27, 1.  22) ;  and  appoints  the  heritors,  mmisters,  and 
elders  (in  landward  parishes),  to  cast  the  quota  of  assessment,  "  the  one-half  upon 
the  heritors,  and  the  other  half  upon  the  householders  of  the  parish;"  "and  if 
any  of  the  poor  of  the  parish  are  able  to  work,  the  heritors  of  the  parish  are  here- 
by authorized  and  required  to  put  them  to  work,  according  to  their  capacities, 
either  within  the  parish,  or  to  any  adjacent  manufactory,  as  they  shall  find  expe- 
dient, furnishing  them  always  witn  meat  and  clothes,"  and  correction-houses  arc 
ordered  to  be  established. 

VIII.  The  Proclamation  of  29th  August  1693,  "requires  and  commands  the 
magistrates  of  burghs  royal  to  meet  and  stent  themselves,  conform  to  such  order 
and  custom  used  and  wonted  in  laying  on  stents,  annuities,  or  other  public  bur- 
dens, in  the  respective  burghs,  as  may  be  most  effectual  to  reach  all  the  inhabitants. 
And  Uie  heritors  of  the  several  vacant  parishes  likewise  to  meet  and  stent  them- 
selves, for  the  maintenance  of  their  said  respective  poor ;  and  to  appoint  the  ingather- 
ing, uplifting,  and  applying  of  the  same,  for  the  uses  foresaid,  sicklike,  and  in  the 
same  manner  as  the  heritors  and  elders  are  appointed  bv  former  proclamation  ;"  and 
ordains  that  half  of  the  sums  collected  at  parish  churches,  and  dues  received  by  the 
kirk-session,  shall  be  paid  over  into  "the  several  funds  for  support  of  the  poor." 
See  proclamation  to  same  effect,  31st  July  1694. 

The  various  Proclamations  were  ratified  by  Acts  1696,  c.  43;  1696,  c.  29 ;  1698, 
c.  21. 

IX.  By  the  Act  2  and  3  Vict.  c.  51,  pensions  to  persons  for  service  in  the  army, 
navy,  royal  marines,  or  ordnance,  may  be  assigned  to  parishes,  who  may  make  ad- 
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ranees  for  their  support.  The  assignment  is  exempt  from  stamp  duty  ;  a  form  of 
which  is  given  in  the  Statute,  and  must  be  transmitted  imder  cover  to  the  proper 
quarter  within  seven  days  after  the  same  has  been  executed.  Any  two  or  more 
Justices  may  order  payment  to  parish  of  certain  portions  of  the  pensions  of  persons 
suffering  their  wives  or  families  to  become  chargeable  to  the  parish.  One-Juil/is 
allowed  for  wife  or  child — two-thirds  for  wife  and  child,  or  for  two  or  more  children. 
The  order  to  be  transmitted  in  like  manner  as  the  assignment. 

The  new  Poor  Law  Amendment  Act  is  the  8th  and  9th  Vict.  c.  83>  and  is  here 
given  at  length. 

An  Act  for  the  Amendment  and  better  Administration  of  the  Laws  relating 
to  the  Relief  of  the  Poor  in  Scotland.     [4th  August  184^.] 

Whereas  it  is  expedient  that  the  laws  relating  to  the  relief  of  the  poor  in 
Scotland  should  be  amended,  and  that  provision  should  be  made  for  the  better 
administration  thereof:  Be  it  enacted,  etc.  That  the  following  words  and  ex- 
pressions, when  used  in  this  Act^  shall  in  the  construction  thereof  be  inter- 
preted as  follows,  except  where  the  nature  of  the  provision  or  the  context  of 
the  Act  shall  exclude  or  be  repugnant  to  such  construction  ;  (that  is  to  say,) 

(1)  the  word  ^'  Burgh"  shall  include  and  apply  to  cities,  burghs,  and  towns 
which  are  royal  bur^^hs,  or  which  send  or  contribute  to  send  a  member  to 
Parliament ;  (2)  "  SherilT*  shall  include  and  apply  to  Sheriff-substitute  and 
Stewart-substitute;  (3)  the  words  ^' Lands  and  Heritages"  shall  extend 
to  and  include  all  lands,  fishings,  fresh  waters,  ferries,  quays,  wharfs,  docks, 
canals,  railways,  mines,  minerals,  quarries,  coal  works,  lime  works,  brick 
works,  iron  works,  gas  works,  factones,  and  manufacturing  establishments, 
bouses,  tenements,  shops,  warehouses,  mills,  cellars,  stalls,  stables,  gardens, 
yards,  and  all  buildings  and  pertinents  thereof ;  (4)  the  word  "  Oath "  shall 
include  the  affirmation  of  a  Quaker,  Separatist,  or  Moravian  :  (5)  ^^  Owner" 
shall  apply  to  liferenters  as  well  as  fiars,  and  to  tutors,  curators,  com  mis- 
sioners,  trustees,  adjudgcrs,  wadsetters,  or  other  persons  who  shall  be  in  the 
actual  receipt  of  the  rents  and  profits  of  lands  and  heritages  ;  (6)  "  Persons" 
shall  extend  to  a  body  politic,  corporate,  or  collegiate  ;  and  (7)  every  word 
importing  the  singular  only,  shall  extend  to  several  persons  or  things  as  well 
as  one  person  or  thing ;  and  (8)  every  word  importing  the  plural  shall  be 
applied  to  one  person  or  thing  as  well  as  several  persons  or  things  ;  and  (9) 
every  word  importing  the  masculine  gender  shall  extend  to  a  female  as  well 
as  a  male. 

II.  Board  of  Supervision, — That  a  Board  of  Supervision  shall  be  and  is 
hereby  established  for  the  purposes  of  this  Act,  and  the  said  Board  shall  con- 
sist of  the  following  persons  ;  {videlicxt)^  (1)  the  Lord  Provost  of  Edinburgh^ 

(2)  the  Lord  Provost  of  Glasgow^  (3)  the  Solicitor -General  of  Scotland^  (4) 
the  Sheriff-depute  of  the  county  of  Perth^  (5)  the  Sheriff-depute  of  the  county 
of  Renfrew^  (6)  the  Sheriff-depute  of  the  county  of  Boss  and  Cromarty^  all  for 
-the  time  being,  (7)  together  with  three  other  persons,  whom  it  shall  be  law- 
ful for  Her  Majesty,  her  heirs  and  successors,  by  warrant  under  the  sign 
manual,  to  appoint ;  and  it  shall  also  be  lawful  for  Her  Majesty,  her  heirs 
and  successors,  to  supply  any  vacancies  which  may  occur  in  the  said  Board 
by  removal,  by  death,  or  otherwise  of  any  of  the  said  three  persons  ;  and 
the  said  Board  shall  be  styled  "  the  Board  of  Supervision  for  Relief  of  the 
Poor  in  Scotland;**  and  the  said  Board  may  sit  from  time  to  time  and  at 
such  places  as  they  shall  deem  expedient. 

in.  Memben  to  derive  no  Emolument, — That  the  members  of  the  said  Board 
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shall  derive  no  profit  or  emolument  for  the  discharge  of  the  duties  of  their 
office,  except  as  hereinafter  mentioned,  and  shall  not  be  personally  respon- 
sible for  anything  done  bona  fide  in  the  execution  of  this  Act,  of  in  the  exer- 
cise of  the  powers  therein  contained  :  Provided  always,  that  any  necessary 
expenses  incurred  by  the  Board  or  by  members  thereof,  or  committees  or 
commissioners  authorized  or  appointed  by  the  Board  as  hereinafter  provided, 
shall  be  deemed  as  part  of  the  incidental  expenses  attending  the  execution 
of  this  Act,  and  be  paid  accordingly  ;  and  an  account  of  all  expenses  of  the 
said  Board  sliall  be  annually  laid  before  Parliament. 

IV.  Salaries, — ^That  it  shall  be  lawful  for  Her  Majesty,  her  heirs  and 
successors,  (1)  to  nominate  one  of  the  three  members  of  the  said  Board  of 
Supervision  to  be  appointed  by  Her  Majesty  as  aforesaid,  who  shall  be  paid, 
and  (2)  also  to  appoint  a  fit  person  to  be  Secretary  to  the  said  Board,  who 
shall  also  be  paid,  and  to  supply  any  vacancy  which  may  occur  in  the  said 
office  of  Secretary  ;  and  such  paid  member  of  the  Board  of  Supervision  and 
such  Secretary  siiall  each  receive  an  adequate  salary  of  such  amount  as  shall 
from  time  to  time  be  regulated  and  approved  by  the  Lord  High  Treasurer 
or  the  Commissioners  of  Her  Majesty's  Treasury  of  the  United  Kingdom  of 
Great  Britain  and  Ireland^  or  any  three  or  more  of  them ;  and  such  Secre- 
tary shall  find  sufficient  security  for  his  intromissions  and  management  to 
the  satisfaction  of  the  said  Board,  and  shall  be  liable  to  be  removed  by  Her 
Majesty  on  the  recommendation  of  the  said  Board  ;  and  the  Sheriffs  of  the 
said  three  sheriffdoms  of  Perth,  Renfrew,  and  Ross  and  Cromarty  shall  each 
receive  the  sum  of  one  hundred  pounds  sterling  per  annunif  in  addition  to 
their  present  salaries,  so  long  as  they  continue  to  act  as  members  of  the 
said  Board. 

V.  Stated  Meetings, — That  the  said  Board  of  Supervision  shall  meet  at 
Edinburgh,  in  the  Court  Room  of  the  First  Division  of  the  Court  of  Session, 
upon  the  twentieth  day  of  August  next,  or  upon  the  first  convenient  day 
•within  ten  days  thereafter,  of  which  due  notice  shall  be  given  by  the  Secre- 
tary to  each  of  the  members,  and  shall  thereafter  hold  two  general  meetings 
in  each  year,  one  upon  the  first  Wednesday  in  February,  and  the  other  upon 
the  first  Wednesday  in  August ;  and  at  such  first  meeting,  and  at  all  other 
meetings  to  be  held  in  pursuance  of  this  Act,  three  shall  be  sufficient  to  act; 
and  the  said  Board  shall  have  power  to  adjourn  for  such  time  and  to  such 
place  as  they  shall  see  fit;  and  it  shall  be  lawful  for  the  said  Board  to  hold 
special  or  pro  re  nata  meetings,  which  may  be  called  by  the  Secretary,  pro- 
vided that  such  notice  shall  be  given  in  writing  by  the  Secretary  as  the 
Board  shall  direct;  and  that  all  notices  of  special  or  pro  re  nata  meetings 
shall  specify  the  business  or  matter  on  which  such  meetings  are  called ;  and 
it  shall  be  the  duty  of  the  paid  member  of  the  said  Board  not  only  to  attend 
at  the  general  and  the  special  or  adjourned  meetings,  but  to  give  regular 
attendance  for  the  purpose  of  conducting  the  business  of  the  said  Board ; 
and  the  Board  shall  have  chambers  in  Edinburgh  at  which  the  ordinary 
business  of  the  Board  shall  be  conducted,  and  at  which  the  meetings  of  the 
Board  may  be  held. 

VI.  Committees, — That  the  said  Board  shall  have  power,  as  often  as  they 
may  deem  fit,  to  appoint  any  two  or  more  of  their  number  as  a  committee 
for  the  purposes  of  this  Act,  and  if  more  than  two  to  fix  the  number  of  such 
committee  that  shall  be  sufficient  to  transact  business;  and  it  shall  be  lawful 
for  such  committee,  in  transacting  the  business  committed  to  them,  to  exer- 
cise all  the  powers  necessary  for  that  purpose  which  are  by  this  Act  given 
to  the  Board  of  Supervision ;  and  such  committee  shall  be  bound  to  report 
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to  the  Board  at  such  time  or  times  as  the  Board  shall  direct,  and  foiling 
such  direction  shall  report  to  the  said  Board  at  its  next  general  statutory 
meeting. 

VII.  General  Rules. — Thai  it  shall  be  lawful  for  the  said  Board  from  time 
to  time,  as  they  shall  see  occasion,  to  make  general  rules  and  regulations 
for  conducting  the  business  of  the  said  Board,  and  for  exercising  the  powers 
and  authorities  thereof,  and  to  alter  such  rules  and  regulations :  Provided 
always,  that  such  rules  and  regulations  and  alteratibns,  or  a  copy  thereof, 
shall  be  transmitted  to  one  of  Her  Majesty's  Principal  Secretaries  of  State, 
for  his  sanction  and  approval,  and  for  such  additions  or  alterations  as  he 
may  deem  necessary ;  and  no  rules  or  regulations  or  alterations  as  aforesaid 
shfldl  be  effectual,  except  such  as  shall  have  been  approved  of  by  the  said 
Secretary  of  State,  who  shall  be  understood  to  have  approved  of  all  such 
rules  and  regulations  and  alterations  aforesaid  as  shall  iiave  been  transmitted 
for  his  sanction  and  approval,  if  no  intimation  to  the  contrary  be  made  to 
the  Board  of  Supervision  within  twenty-one  days  from  the  date  of  such 
transmission ;  and  a  copy,  signed  and  certified  by  the  Seci^etary  of  the  Board 
of  Supervision,  of  the  rules  and  regulation  and  alterations  approved  as  afore- 
said, shall  be  evidence  of  such  rules,  regulations,  and  alterations  in  any 
court  of  law  or  justice. 

Vm.  Record  of  Proceedings, — ^That  the  said  Board  of  Super\'ision  shall 
make  a  record  of  their  proceedings,  in  which  shall  be  entered  minutes  of  all 
meetings  held  by  them,  or  any  committee  appointed  by  them,  and  all 
resolutions  passed  and  orders  made  by  them,  and  all  other  matters  which 
the  Board  may  judge  proper ;  and  the  said  Board  shall  once  in  every  year 
submit  to  one  of  Her  Majesty's  Principal  Secretaries  of  State  a  general 
report  of  their  proceedings,  which  report  shall  contain  in  particular  a  iiiU 
statement  as  to  the  condition  and  management  of  the  poor  throughout 
Scotland,  and  the  funds  raised  for  their  relief;  and  every  such  report  shall 
be  laid  before  both  Houses  of  Parliament  within  six  weeks  after  the  receipt 
of  the  same  by  such  Principal  Secretary  of  State,  if  Parliament  be  then 
sitting,  or  if  Parliament  be  not  sitting,  then  within  six  weeks  of  the  next 
meeting  thereof. 

IX.  Powers  of  the  Board, — That  it  shall  be  lawful  for  the  said  Board  of 
Supervision  to  inquire  into  the  management  of  the  poor  in  every  parish  or 
burgh  in  Scotland,  and  for  this  purpose  the  said  Board  is  hereby  empowered 
to  make  inquiries,  and  require  answers  or  returns  to  be  made  to  the  said 
Board,  upon  any  question  or  matter  connected  with  or  relating  to  the  relief 
of  the  poor,  and  also  by  a  summons,  signed  by  one  of  their  number,  or 
by  the  Secretary,  to  require  the  attendance  of  all  such  persons  as  they  may 
think  fit  to  call  before  them  upon  any  such  question  or  matter,  and  to 
administer  oaths  to  and  examine  upon  oath  all  such  persons,  and  to  require 
and  enforce  the  production,  upon  oath,  of  all  books,  contracts,  ajcreements, 
accounts,  and  writings,  or  copies  thereof  respectively,  in  anywise  relating  to 
any  such  question  or  matter,  or  in  lieu  of  requiring  such  oath  as  aforesaid, 
the  said  Board  may,  if  they  think  fit,  require  any  such  person  to  make  and 
subscribe  a  declaration  of  the  truth  of  the  matters  respecting  which  he  shall 
have  been  or  shall  be  so  examined. 

X.  Special  Inquiries, — That  it  shall  and  may  be  lawful  for  the  said 
Board,  w^henever  it  may  seem  fitting  to  them,  to  authorize ^nd  empower 
for  a  limited  time  one  of  the  members  thereof  to  conduct  any  special 
inquiry  in  any  part  of  Scotland,  and  to  report  thereon  to  the  Board ;  and 
such  member,  so  authorized  and  empowered,  shall  be  entitled  to  summon 
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and  examine  on  oath'witnesses  and  bavers,  and  to  exercise  all  sach  other  of 
the  powers  by  this  Act  given  to  the  Board  of  Supervision  as  may  be  neces- 
sary for  conducting  such  inquiry,  and  such  member  shall  be  reimbursed  by 
the  said  Board  for  all  expenses  necessarily  incurred  by  him  in  conducting 
such  inquiry,  and  such  expenses  shall  be  deemed  part  of  the  expenses 
attending  the  execution  of  this  Act,  and  be  paid  accordingly. 

XI.  Commissioiiers, — ^That  it  shall  and  may  be  lawful  for  the  said  Board 
of  Supervision,  whenever  it  may  seem  fitting  to  them,  with  the  consent  of 
one  of  Her  Majesty's  Principal  Secretaries  of  State,  or  of  Her  Migesty's 
Advocate  for  Scotlatidy  or  whenever  the  said  Board  may  be  thereunto  re- 
quired by  one  of  Her  Majesty's  said  Secretaries  of  State,  or  Her  Majesty's 
said  Advocate,  to  appoint  some  person,  not  being  a  member  of  the  Board, 
but  (1 )  being  a  member  of  the  Faculty  of  Advocates,  or  (2)  a  duly  qualified 
medical  practitioner,  or  (3)  an  architect  or  surveyor,  or  two  or  more  of  such 
persons,  to  act  as  a  commissioner  or  commissioners  for  the  purpose  of  con- 
ducting any  special  inquiry  for  a  period  not  exceeding  forty  days,  and  to 
report  thereon  ;  and  the  said  Board  shall  delegate  to  every  person  so  ap- 
pointed for  the  purpose  of  conducting  such  inquiry,  all  such  of  the  powers  of 
the  said  Board  as  they  may  deem  necessary  or  expedient  for  summoning  or 
examining  witnesses  and  havers,  and  otherwise  conducting  such  inquiry; 
and  every  such  appointment  shall  be  subject  to  the  approval  of  one  of  Her 
Majesty's  said  Secretaries  of  State,  or  of  Her  Majesty's  said  Advocate ; 
and  every  person  so  appointed  as  aforesaid  to  conduct  any  special  inquiry 
shall,  before  he  enter  on  the  execution  of  his  duties,  take  an  oath  de 
fideU  administmtione  officii^  which  oath  may  be  administered  to  him  (1)  by 
any  member  of  the  Board,  or  (2)  any  one  of  the  Judges  of  the  Court  of 
Session,  or  (3)  the  Sheriff  of  any  county ;  and  it  shall  not  be  necessary 
to  notify  the  appointment  of  any  such  commissioner  otherwise  than  by 
intimating  the  same  by  letter  under  the  hand  of  the  Secretary,  or  of  any 
member  of  the  Board,  to  the  Sheriff  of  the  county  within  which  the  in- 
quiry in  question  is  to  be  made ;  and  every  such  commissioner  shall  be  re- 
imbursed by  the  said  Board  for  all  expenses  neoessarily  incurred  by  him  in 
conducting  such  inquiry,  and  shall  also  receive  such  reasonable  remunera- 
tion for  his  time  and  trouble  as  may  have  been  agreed  upon  between  him  and 
the  said  Board,  and  approved  of  by  Her  Msgesty's  said  Secretary  of  State 
or  Advocate ;  and  failing  of  any  such  agreement  the  amount  of  the  remune- 
ration shall  be  fixed  by  (1)  the  Lord  High  Treasurer,  or  (2)  the  Commis- 
sioners of  Her  Majesty's  Treasury,  or  (3)  by  such  person  or  persons  as  he 
or  they  shall  name. 

Xn.  Expenses  of  Witnesses.,  etc, — ^That  it  shall  be  lawful  for  the  said 
Board  of  Supervision,  in  any  case  where  they  see  fit,  to  order  and  allow 
such  expenses  of  witnesses,  and  such  expenses  of  or  concerning  the  produc- 
tion of  any  books,  contracts,  agreements,  accounts,  or  writings,  or  copies 
thereof^  to  or  before  the  said  Board  or  committee  thereof  or  commissioner, 
as  such  Board  may  deem  reasonable ;  and  such  expenses  so  ordered  and 
allowed  shall  be  deemed  part  of  the  incidental  expenses  attending  the  execu- 
tion of  this  Act,  and  be  paid  accordingly. 

Xni.  Penalties. — ^That  if  any  person,  upon  any  examination  on  oath 
under  the  authority  of  this  Act,  shall  wilfully  give  false  evidence,  he  shall 
be  deemed  guilty  of  perjury,  and  shall  be  liable  to  the  pains  and  penalties 
thereof;  and  in  case  any  person  shall  (1)  wilfully  refuse  to  attend  in  obedi- 
ence to  any  summons  of  the  said  Board  of  Supervision  or  committee 
or  member  or  commissioner  autliorized  or  appointed  by  the  Board 
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said,  or  (2)  to  give  eyidence,  or  (3)  shall  wOfiiDj  reline  to  pgodute  aij 
books,  contracts,  agreements,  accoants,  and  writings^  or  oopies  of  the  sme^ 
which  may  be  required  to  be  produced  before  the  said  Board  or  eonmuttoe) 
or  member  or  commissioner,  or  (4)  shall  wilihllj  neglect  or  diaobej  anj  of 
the  orders  of  the  said  Board  or  committee,  or  member  or  coauniasioDer,  or 
(5)  be  guiltjT  of  any  contempt  of  the  said  Board  or  committee,  or  monberor 
commissioner,  such  person  being  thereof  lawfhllj  convicted  shall  forfot  and 
pay,  for  the  first  offence,  any  sum  not  exceeding  five  poimds,  far  the  seeon 
and  every  subsequent  offence,  any  sum  not  exceeding  twenty  pogTMiy  nor 
less  than  five  pounds. 

XIV.  Clerks,  etc, — That  the  said  Board  of  Supervision  shall  be  and  is 
hereby  empowered  from  time  to  time  to  appoint  all  such  clerks,  messengen^ 
and  officers,  as  they  shall  deem  necessary,  and  from  time  to  time,  at  tlie 
discretion  of  the  said  Board,  to  remove  such  clerks,  messengers,  and  officen, 
or  any  of  them,  and  to  appoint  others  in  their  stead ;  provided  that  the 
amount  of  the  salaries  of  such  clerks,  messengers,  or  officers  shall  from 
time  to  time  be  regulated  by  (1)  the  Lord  High  Treasurer,  or  (2)  the  Com- 
missioners of  Her  Majesty's  Treasury,  or  (3)  any  three  or  more  of  them ; 
and  tlie  name  of  every  person  so  appointed  or  removed  as  aforesaid  shall 
forthwith  be  intimated  to  one  of  Her  Majesty's  Principal  Secretaries  of  Slate 
for  his  approval,  who  shall  be  understood  to  approve  of  such  appointment  (ff 
removal  if  no  notice  to  the  contrary  be  received  by  the  said  Board  within 
twenty-one  days  from  the  day  of  the  date  of  such  intimation. 

XV.  Meetings  of  Parochial  Boards. — ^Tbat  it  shall  be  lawful  for  any  of  the 
members  or  the  secretary  of  the  said  Board  of  Supervision,  or  for  any  clerk 
or  officer  of  the  said  Board,  provided  that  such  clerk  or  officer  shall  be  duly 
authorized  by  a  writing  signed  by  two  at  least  of  the  members  of  the  said 
Board  of  Supervision,  to  attend  and  be  present  at  the  meetings  of  any  Paro- 
chial Board  for  the  management  of  the  poor,  and  to  take  part  in  the  discus- 
sions, but  not  to  vote  at  such  Board. 

XVI.  Parishes  may  be  combined. — ^That  in  every  case  in  which  it  may 
appear  to  the  Board  of  Supervision,  (1)  on  application  by  the  Parochial 
Boards  of  any  one  or  more  adjoining  parishes,  or  (2)  from  a  regard  to  the 
relative  situation  of  two  or  more  such  parishes,  or  (3)  from  any  other  cir- 
cumstances, that  the  administration  of  the  affairs  of  the  poor  therein,  might 
be  carried  on  with  greater  advantage  to  the  said  parishes,  and  to  the  poor 
therein,  by  the  said  parishes  being  combined  for  the  purposes  of  this  Act, 
then  the  Parochial  Boards  of  such  parishes  shall  meet,  on  requisition  to  that 
effect  by  the  Board  of  Supervision,  for  the  purpose  of  considering  the  pro- 
posed combination ;  and  in  every  case  where  the  Parochial  Boards  of  two 
or  more  such  parishes  shall  resolve  that  it  is  expedient  and  proper  that  such 
parishes  shall  be  combined  for  all  purposes  connected  with  the  management 
of  the  poor,  and  the  administration  of  the  laws  relating  to  their  relief,  and 
for  the  purposes  of  raising  the  necessary  funds  for  the  relief  and  support  of 
the  poor,  and  also  for  the  purposes  of  settlement,  and  where  it  shall  be  es- 
tablished to  the  satisfaction  of  the  Board  of  Supervision  that  it  is  expedient 
and  proper  that  such  parishes  shall  be  so  combined,  it  shall  be  lawful  for  the 
said  Board  of  Supervision  to  resolve  and  declare  that  such  parishes  shall 
thenceforward  be  combined  for  the  purposes  aforesaid,  and  shall  be  con- 
sidered as  one  parish  so  far  as  regards  the  support  and  management  of  the 
poor,  and  all  matters  connected  therewith  ;  and  all  expenditure  in  respect  to 
the  poor  belonging  to  such  combination  of  parishes  shall  be  deemed  and  held 
to  be  the  common  expenditure  of  sQch  combination  of  parishes,  and  be 
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charged  upon  and  paid  out  of  the  common  and  general  fund  to  be  raised  for 
the  relief  of  the  poor  over  the  whole  of  such  parishes :  Provided  always, 
that,  upon  application  by  the  Parochial  Board  of  any  parish  adjacent  to  any 
such  combination,  it  shall  be  lawful  for  the  said  Board  of  Supervision,  if 
they  see  fit,  due  regard  being  had  to  the  circumstances  of  the  case,  to  resolve 
and  declare  that  such  parish  shall  be  for  the  purposes  of  this  Act  added  to 
Buch  combination  from  and  after  a  date  to  be  signified  in  the  resolution^of 
the  said  Board  of  Supervision,  and  such  parish  shall,  from  and  after  such 
date,  be  held  in  law  to  be  a  part  of  such  combination  in  all  matters  relative 
to  the  relief  of  the  poor,  and  subject  in  every  respect  to  the  provisions  and 
regulations  hereby  made  and  provided  in  relation  to  combinations  of  parishes ; 
and  such  resolution  shall  be  forthwith  published  in  such  manner  as  the  said 
Board  of  Supervision  shall  direct. 

XVII.  Burghal  Pcnishes. — That  in  every  burghal  parish  or  combination 
of  parishes  there  shall  be  a  Parochial  Board  of  managers  of  the  poor ;  and 
the  whole  administration  of  the  laws  for  the  relief  of  the  poor  shall  be 
under  the  direction  and  control  of  such  Parochial  Board,  on  whom  shall 
devolve  all  the  powers  and  authorities  hitherto  exercised  by  or  vested  in 
the  magistrates  of  burghs  in  that  behalf,  or  any  other  body  or  persons 
administering  or  entitled  to  administer  the  laws  for  the  relief  of  the  poor 
in  any  burgh  or  burghal  parish  ;  and  until  it  shall  have  been  resolved,  as 
hereinafVer  provided,  to  raise  the  funds  requisite  for  the  relief  of  the  poor 
of  such  parish  or  combination  by  assessment,  the  Board  shall,  in  the  case 
of  a  burghal  parish,  where  there  is  no  combination  of  parishes,  consist  of 
the  persons  who,  if  this  Act  had  not  been  passed,  would  have  been  entitled 
to  administer  the  laws  for  the  relief  of  the  poor  in  such  parish,  and  shall, 
in  the  case  of  a  combination  of  parishes,  consist  of  the  persons  who,  if  this 
Act  had  not  been  passed,  would  have  been  entitled  to  administer  the  laws 
for  the  relief  of  the  poor  in  the  several  parishes  of  which  the  combination 
is  composed,  or  of  such  committees  of  their  number  as  they  may  think 
proper  to  appoint;  and  when  in  any  burghal  parish  or  combination  in 
which  it  shall  have  been  been  resolved,  as  hereinafter  provided,  to  raise  the 
funds  requbite  for  the  relief  of  the  poor  by  assessment,  the  Parochial 
Board  of  such  parish  or  combination  shall  be  constituted  and  chosen  as 
follows ;  (that  is  to  say),  (1),  the  persons  assessed  for  the  support  of  the 
poor  within  the  parish  or  combination  shall  elect,  in  manner  after  men- 
tioned, to  be  members  of  the  Parochial  Board,  such  number  of  managers, 
not  being  more  than  thirty,  as  the  said  Board  of  Supervision,  having  due 
regard  to  the  population  and  other  circumstances  of  every  such  parish  or 
combination,  may  from  time  to  time  fix,  and  possessing  such  qualification 
by  the  ownership  or  occupancy  of  lands  and  heritages  of  a  certain  annual 
value  within  the  parish  or  combination  as  the  said  Board  of  Supervision, 
having  due  regard  to  the  population  and  other  circumstances  of  every 
such  parish  or  combination,  may  from  time  to  time  ^x,  such  qualification 
being  in  no  case  fixed  at  a  higher  annual  value  than  Mtj  pounds,  to  be 
ascertained  in  manner  hereinafter  provided  in  regard  to  the  qualification 
of  voters ;  and  (2),  the  magistrates  of  the  burgh  shall  nominate  four  per- 
sons to  be  members  of  the  Parochial  Board,  and  (3),  the  kirk-sessions  of 
each  parish  shall  nominate  not  exceeding  four  members  of  such  kirk-ses- 
sion to  be  members  of  the  Parochial  Board :  Provided  always,  that  those 
parishes  only  shall  be  held  to  be  separate  parishes  which  at  the  date  of 
this  Act  are  separate  parishes  for  the  purposes  of  settlement  and  relief  of 
the  poor ;  and  that  where  there  shall  be  in  any  such  parish  two  or  more 
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kirk-sessions,  the  members  of  such  several  kirk-sessions  shall  meet  together 
and  nominate  not  exceeding  four  of  their  number  to  be  members  of  the 
Parochial  Board. 

XVIII.  Election  of  Managers. — That  where  in  any  burghal  parish  or 
combination  it  shall  have  been  so  resolved  to  raise  the  funds  requisite  for 
the  relief  of  the  poor  by  assessment,  and  where  the  persons  from  whom 
sug^  assessment  is  to  be  levied,  and  the  amount  payable  by  each,  shall 
have  been  ascertained  or  determined  as  hereinafter  provided,  the  Board 
of  Supervision  shall  hn  a  day  for  the  persons  so  assessed  to  elect  such 
number  of  managers,  duly  qualified,  to  be  members  of  the  Parochial 
Board  as  shall  be  regulated  by  the  Board  of  Supervision  as  aforesaid,  and 
shall  also  ^n  a  day  or  days  for  the  Magistrates  and  the  kirk-session  or 
kirk-sessions  to  nominate  the  persons  to  be  by  them  respectively  nominated 
to  be  members  of  the  Parochial  Board ;  and  such  managers  and  members, 
being  elected  or  nominated  shall  be  entitled  to  act  for  the  period  of  one 
year,  and  may  be  re-elected  or  re-appointed. 

XIX.  Mode  of  Voting  in  Burghal  Parishes. — That  in  all  cases  of  the  elec- 
tion of  managers  of  the  poor  of  any  burghal  parish  or  combination  under 
this  Act  the  votes  shall  be  given  or  taken,  collected  and  returned,  in  such 
manner  and  under  such  regulations  as  the  Board  of  Supervision  shall  di- 
rect ;  and  in  every  such  election  every  person  assessed  for  the  support  of 
the  poor  in  such  parish  or  combination  shall  be  entitled  to  vote,  whether 
such  assessment  be  made  in  respect  of  ownership  or  occupancy  of  lands  and 
heritages,  or  in  respect  of  means  and  substance  ;  and  it  is  hereby  declared 
(1),  that  the  owners  of  lands  and  heritages,  the  annual  value  of  which  shall 
be  under  twenty  pounds,  shall  have  each  one  vote  ;  (2),  the  owners  of  lands 
and  heritages,  Uie  annual  value  of  which  shall  be  twenty  pounds  but  under 
forty  pounds,  two  votes ;  (8),  the  owners  of  lands  and  heritages  the  annual 
value  of  which  shall  be  forty  pounds  but  under  sixty  pounds,  three  votes ; 
(4),  the  owners  of  lands  and  heritages,  the  annual  value  of  which  shall  be 
sixty  pounds,  but  under  one  hundred  pounds,  four  votes ;  (5),  the  owners 
of  lands  and  heritages,  the  annual  value  of  which  shall  be  one  hundred 
pounds  but  under  five  hundred  pounds,  ^ve  votes ;  (6),  the  owners  of  lands 
and  heritages,  the  annual  value  of  which  shall  be  five  hundred  pounds  and 
upwards,  six  votes ;  and  that  all  persons  assessed  as  the  occupants  of  lands 
and  lieritages,  or  assessed  on  means  and  substance,  shall  each  have  the 
same  number  of  votes  as  an  owner  of  lands  and  heritages  assessed  to  the 
same  amount  for  the  support  of  the  poor  would  have ;  and  when  any  oc- 
cupant shall  also  be  the  owner  of  lands  and  heritages,  and  assessed  in  both 
CMpacities,  he  shall  be  entitled  to  vote  as  well  in  respect  of  his  ownership 
as  of  his  occupancy ;  and  when  any  person  who  is  assessed  on  his  means 
and  substance  shall  also  be  an  owner  of  lands  and  heritages,  and  assessed 
as  such,  he  shall  be  entitled  to  vote  as  well  in  respect  of  his  ownership  as 
of  his  means  and  substance :  Provided  always,  that  no  person  shall  for 
himself  have  more  than  six  votes  in  all,  and  that  no  person  shall  be  en- 
titled to  vote  who  shall  have  been  exempted  from  payment  of  his  rates  or 
assessment  for  relief  of  the  poor  on  the  ground  of  inability  to  pay,  or  who 
shall  not  have  paid  all  such  rates  and  assessments  assessed  upon  and  due 
from  him  at  the  time  of  so  voting. 

XX.  Division  of  Burghal  Parishes, — ^That  for  the  purpose  of  conducting 
the  election  of  managers  of  the  poor,  it  shall  be  lawful  for  the  Board 
of  Supervision  to  divide  any  burghal  parish  or  combination  into  such 
and  so  many  wards  or  divisions  as  they  may  deem  expedient,  and  to  de- 
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termine  and  apportion  the  number  of  managers  to  be  elected  by  every 
such  ward  or  division,  having  due  regard  to  the  population  and  the  value 
of  property  therein  :  Provided  always,  that  no  person  shall  be  entitled  to 
vote  for  the  managers  of  the  poor  in  any  such  ward  or  division  unless  he 
reside  therein,  or  have  a  right  to  vote  in  respect  of  his  ownership  or  occu- 
pancy of  lands  and  heritages  within  such  ward  or  division ;  nor  shall  any 
person  give  in  any  one  ward  or  division,  in  respect  of  ownership  or  occu- 
pancy of  lands  and  heritages,  a  greater  number  of  votes  than  he  is  entitled 
to  in  respect  of  lands  and  heritages  in  such  ward  or  division ;  nor  shall 
any  person  give  in  the  whole  of  the  wards  or  divisions  into  which  a  parish 
may  be  divided  a  greater  number  of  votes  than  he  would  be  entitled  to 
have  given  if  the  parish  had  not  been  so  divided. 

XXI.  Right  of  Voting, — ^That,  for  the  purpose  of  ascertaining  the  num- 
ber of  votes  to  which  each  person  is  entitled,  the  books  of  the  collector  of 
the  assessment  for  the  poor  shall  be  taken  as  the  evidence  of  the  annual 
value  of  the  lands  and  heritages  assessed,  and  of  the  amount  for  which  each 
person  is  assessed. 

XXII.  Faris/tes  not  Barghcd,  —  That  in  every  parish  not  being  a 
burghal  parish,  and  not  being  part  of  any  combination  as  aforesaid,  there 
shall  be  in  like  manner  a  Parochial  Board  for  the  management  of  the 
poor  of  such  parish,  and  the  whole  administration  of  the  laws  for  the 
relief  of  the  poor  shall  be  under  the  direction  and  control  of  such  Pa- 
rochial Board,  who  shall  have  and  exercise  all  the  powers  and  authorities 
hitherto  exercised  by  or  vested  in  the  heritors  and  kirk-session,  or  in  the 
heritors,  kirk-session,  and  magistrates,  or  any  other  body  or  persons  ad- 
ministering or  entitled  to  administer  the  laws  for  the  relief  of  the  poor  in 
such  parish,  by  virtue  of  any  law  or  usage ;  and  such  Parochial  Board  shall 
be  constituted  as  follows  ;  (that  is  to  say),  in  every  such  parish  as 
aforesaid  in  which  the  funds  requisite  for  the  relief  of  the  poor  shall  be 
provided  without  assessment,  the  Parochial  Board  shall  consist  of  the  per- 
sons who,  if  this  Act  had  not  been  passed,  would  have  been  entitled  to  ad- 
minister the  laws  for  the  relief  of  the  poor  in  such  parish ;  and  in  everj 
such  parish  as  aforesaid  in  which  it  shall  have  been  resolved,  as  herein- 
afler  provided,  to  raise  the  funds  requisite  for  the  relief  of  the  poor 
by  assessment,  the  Parochial  Board  shall  consist  (1)  of  the  owners  of  lands 
and  heritages  of  the  yearly  value  of  twenty  pounds  and  upwards,  and  (2) 
of  the  provost  and  bailies  of  any  royal  burgh,  if  any,  in  such  parish,  and 
(3)  of  the  kirk-session  of  such  parish,  and  (4)  of  such  number  of  elected 
members,  to  be  elected  in  manner  after-mentioned,  as  shall  be  fixed  by  the 
Board  of  Supervision :  Provided  always,  that  no  provost  or  bailie  or  elder 
of  the  kirk-session  shall,  as  such,  be  a  member  of  such  Parochial  Board 
unless  he  is  assessed  for  the  poor ;  and  provided  also,  that  not  more  than 
six  members  of  the  kirk-session  shall,  as  such,  be  members  of  such  Paro- 
chial Board ;  and  if  the  kirk-session  shall  consist  of  more  than  six  mem- 
bers, it  shall  be  lawful  for  such  kirk-session  from  time  to  time  to  nominate 
six  of  its  members  to  be  members  of  the  Parochial  Board,  for  such  time  as 
to  the  kirk-session  shall  seem  fit ;  and  it  shall  be  competent  for  any  heri* 
tor,  being  a  member  of  the  Parochial  Board,  to  appoint,  as  heretofore,  bj 
a  writing  under  his  hand,  any  other  person  to  be  his  agent  or  mandatory 
to  act  and  vote  for  him  at  such  Board  ;  and  such  appointment  shall  r^maiu 
in  force  till  recalled ;  and  such  writing  of  appointment  is  heroby  doclannl 
to  be  valid  and  lawful,  although  the  paper  whereon  it  is  wriltfN)  «hottU  ifetti 
ibe  stamped. 
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XXni.  Elected  Members, — ^That  in  every  such  parish  as  aforesaid  in  which 
it  shall  have  been  resolved  to  raise  the  funds  for  relief  of  the  poor  bj 
assessment,  and  in  which  the  persons  from  whom  such  assessment  is  to  be 
levied,  and  the  amount  payable  by  each,  have  been  ascertained  or  deter- 
mined as  hereinafter  provided,  it  shall  and  may  be  lawful  for  the  persons 
so  assessed,  not  (1)  being  owners  of  lands  and  heritages  of  the  yearly 
value  of  twenty  pounds,  or  (2)  provost  or  bailies  of  any  royal  burgh  in 
such  parish,  or  (8)  members  of  the  kirk-session,  and  as  such  members  of 
the  Parochial  Board,  to  elect  so  many  of  their  own  number  to  be  members 
of  the  Parochial  Board  of  such  parish  as  shall  be  regulated  and  fixed  from 
time  to  time  by  the  Board  of  Supervision,  due  regard  being  had  to  the 
amount  of  the  population,  the  number  and  residence  of  the  other  members 
of  the  Parochial  Board,  and  the  special  wants  and  circumstances  of  each 
particular  parish  ;  and  the  said  Board  of  Supervision  shall  also  fix  a  day 
for  the  said  persons  to  meet  and  choose  such  number  of  elected  members 
of  the  Parochial  Board  as  shall  have  been  fixed  by  the  Board  of 
Supervision  as  aforesaid  ;  and  such  elected  members  being  so  appointed, 
shall  be  entitled  to  act  for  the  period  of  one  year,  and  may  be  re- 
elected :  Provided  always,  that  no  person  shall  be  entitled  to  act  as  an 
elected  member  unless  he  be  assessed  to  the  poor,  and  pay  assessment  to  the 
parish. 

XXIV.  Elected  Members^  how  appointed, — That  on  the  day  so  to  be  fixed 
by  the  Board  of  Supervision  as  aforesaid,  and  on  the  same  day  in  each 
succeeding  year,  or  on  a  day,  as  soon  thereafter  as  may  be,  to  be  fixed  by 
the  Board  of  Supervision,  the  persons  assessed  as  aforesaid  shall  meet  for 
the  purpose  of  appointing  elected  members  of  the  Parochial  Board  ;  and  if 
they  shall  not  agree  in  the  choice  of  elected  members,  then  it  shall  and  may 
be  lawful  (1)  for  the  inspector  of  the  poor,  appointed  in  manner  after  men- 
tioned, or  (2)  in  case  of  his  absence  or  inability  for  any  person  appointed 
by  the  Parochial  Board  to  act  for  the  occasion,  to  take  in  writing  and  col- 
lect the  votes  of  the  persons  entitled  to  vote  at  such  meeting,  and  to  declare 
(according  to  the  number  prescribed  by  the  Board  of  Supervision)  those 
persons  to  be  elected  members  who  shall  appear  to  have  the  majority 
of  votes,  and  in  the  event  of  an  equality  the  person  paying  the  largest 
amount  of  assessment  shall  be  preferred;  and  at  every  such  meeting,  (1) 
owners  of  lands  and  heritages  within  the  parish  under  twenty  pounds  of 
yearly  value  shall  each  have  one  vote,  and  (2)  tenants  or  occupants  of 
lands  and  heritages,  and  persons  assessed  upon  means  and  substance,  if 
assessed  to  an  amount  less  than  is  assessed  upon  an  owner  of  lands  and 
heritages  of  the  yearly  value  of  twenty  pounds,  shall  each  have  one  vote  ; 
and  (3)  if  assessed  to  an  amount  equal  to  that  assessed  upon  an  owner  of 
lands  and  heritages  of  the  yearly  value  of  twenty  pounds,  but  under  forty 
pounds,  shall  each  have  two  votes ;  and  (4)  if  equal  to  that  assessed  on  an 
owner  of  lands  and  heritages  of  the  yearly  value  of  forty  pounds,  but 
under  sixty  pounds,  shall  each  have  three  votes ;  and  (5)  if  equal  to  that 
assessed  on  an  owner  of  lands  and  heritages  of  the  yearly  value  of  sixty 
pounds,  but  under  one  hundred  pounds,  shall  each  have  four  votes ;  and 
(6)  if  equal  to  that  assessed  on  an  owner  of  lands  and  heritages  of  the 
yearly  value  of  one  hundred  pounds,  but  under  five  hundred  pounds,  shall 
each  have  five  votes  ;  and  (7)  if  equal  to  that  assessed  on  an  owner  of  lands 
and  heritages  of  the  yearly  value  of  five  hundred  pounds  or  more,  shall 
each  have  six  votes ;  and  the  books  of  the  collector  of  the  assessment  in  each 
parish  shall  be  binding  and  conclusive  for  the  purpose  of  ascertaining  the 
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number  of  votes  to  which  any  person  shall  be  entitled  in  respect  of  the 
ownership,  occupancy,  or  means  and  substance  upon  which  he  is  assessed ; 
and  where  any  person  who  is  assessed  as  owner  is  assessed  also  as  occupier, 
or  on  means  and  substance,  he  shall  be  entitled  to  vote  as  well  in  respect  of 
such  occupancy,  or  means  and  substance,  as  of  his  being  such  owner :  Pro- 
vided always,  that  no  person  shall  have  more  than  six  votes,  and  that  no 
owner  of  lands  and  heritages  of  the  yearly  value  of  twenty  pounds  or 
upwards,  and  no  provost,  bailie,  or  member  of  the  kirk- session,  being  a 
member  of  the  Parochial'Board,  and  no  person  who  shall  have  been  exempted 
from  the  payment  of  his  rates  or  assessments  for  the  relief  of  the  poor  on  the 
ground  of  inability  to  pay,  or  who  shall  not  have  paid  all  such  rates  and 
assessments  assessed  upon  and  due  from  him,  shall  be  entitled  to  vote ;  and 
for  the  purpose  of  conducting  the  election  it  shall  be  lawful  for  the  Board 
of  Supervision  to  divide  any  parish  into  such  and  so  many  districts  or 
divisions  as  they  may  deem  expedient,  and  to  determine  and  apportion  the 
number  of  elected  members  to  be  elected  by  every  such  district  or  divi- 
sion, subject  to  the  like  conditions  and  restrictions  as  are  hereinbefore 
provided  in  regard  to  the  election  of  managers  in  burghal  parishes  or  com- 
binations. ^ 

XXV.  Corporations  or  Joint- J^ck  Companies. — That  in  cases  of  lands  and 
heritages  being  (1)  owned  or  occupied  by  any  corporation,  or  (2)  any  joint- 
stock  or  other  company,  or  (3)  by  joint  owners  or  joint  occupants,  no  mem- 
ber of  such  corporation  or  proprietor  of  or  interested  in  such  joint-stock  or 
other  company,  and  no  such  joint  owner  or  joint  occupant,  shall,  as  such,  be 
entitled  to  vote  at  the  election  of  any  member  of  a  Parochial  Board  of  any 
parish  or  combination ;  but  any  member  or  officer  of  such  corporation, 
joint-stock  or  other  company,  or  any  one  of  such  joint  owners  or  joint 
occupants  whose  name  shall  be  entered  by  order  of  such  corporation  or 
company,  or  the  governing  body  thereof,  or  of  such  joint  owners  or  joint 
occupants,  in  the  books  of  the  parish  or  combination,  in  the  manner  that 
may  be  directed  by  the  Board  of  Supervision,  and  who  shall  have 
x^omplied  with  the  regulations  regarding  voting,  shall  be  entitled  to  vote 
in  the  same  manner  as  if  he  were  the  owner  or  occupant  of  such  lands  and 
heritages. 

XXVI.  Husbands, — That  in  all  meetings  and  matters  under  this  Act,  the 
husbands  of  owners  of  lands  and  heritages  shall  be  entitled  to  vote  and  act 
in  right  of  their  wives. 

'  XXVII.  Disputes  as  to  Elections, — That  any  dispute  which  may  arise  as 
to  the  validity  of  the  election  of  any  person  to  be  a  member  of  the  Parochial 
Board  of  any  parish  or  combination  shall  be  determined  by  the  Sheriff  of  the 
county  in  which  such  parish  or  combination,  or  the  greater  portion  of  them, 
may  be  situate,  upon  petition  in  a^  summary  manner ;  and  the  said  Sheriff 
shall  hear  the  parties,  and  investigate  the  matter  in  such  way  as  he  may 
think  proper,  and  shall  have  power  to  call  for  such  evidence,  and  for  the 
production  of  such  documents,  as  he  may  think  necessary,  provided  that  no 
written  pleadings  shall  be  allowed,  and  no  record  shall  be  made  of  the  pro- 
ceedings ;  and  the  decision  by  the  said  Sheriff  shall  be  final,  and  shall  not  be 
liable  to  appeal,  or  to  suspension,  advocation,  or  reduction  or  any  other  form 
of  review ;  and  it  shall  be  lawful  for  the  said  Slieriff  to  order  the  expenses 
of  all  such  proceedings  to  be  paid  by  such  parties  and  in  such  manner  as  to 
him  may  seem  equitable :  Provided  always,  that  it  shall  not  be  lawful  for 
any  person  to  question  the  validity  of  any  election  under  this  Act,  unlescT  a 
notice  in  writing  of  his  intention  so  to  do  be  served  on  the  returning  officer 


786  POOR  LAW  (8  and  9  Vict.) 

at  the  time  of  making  the  return,  or  within  forty-eight  hours  from  the  time 
when  such  return  shall  have  heen  made.^ 

XXVIII.  Pcarty  returned, — ^That  in  the  event  of  any  disputed  election  <rf 
any  Parochial  Board,  or  of  any  member  or  members  of  any  Parochial  Board, 
the  persons  whose  names  are  returned  by  the  returning  officer  as  having  the 
majority  of  votes  shall  be  entitled  to  sit  and  act  as  elected  members  of  such 
board  in  the  meantime  and  until  the  question  regarding  the  validity  of  their 
election  shall  have  been  tried  and  determined ;  and  all  acts  and  deeds  done 
by  them  in  their  character  of  members  of  such  board  or  managers  for  the 
poor  shall  be  valid  and  effectual ;  and  no  defect  in  the  qualification,  election, 
or  appointment  of  any  person  acting  in  the  character  of  a  member  of  a  Pa- 
rochial Board  shall  vitiate  or  make  void  any  proceedings  of  such  board  in 
which  he  may  have  taken  a  part. 

XXIX.  Penalty  on  Officer. — That  if  any  returning  officer  be  guilty  of  wil- 
fully making  a  false  return  he  shall  be  liable  to  a  penalty  of  fifty  pounds,  to 
be  recoverable  by  action  in  the  Court  of  Session,  and  payable  to  the  party  or 
parties  aggrieved  by  such  false  return. 

XXX.  Meetings  of  Parochial  Boards  and  Committees, — ^That  it  shall  be  law- 
fuF  for  every  Parochial  Board  to  fix  certain  days  and  places  on  and  at  which 
the  general  meetings  of  the  board  shall  bAield,  and  to  adjourn  such  meet- 
ings from  time  to  time  and  to  such  places  as  they  shall  see  fit :  Provided 
always,  that  every  Parochial  Board  shall  be  bound  to  hold  at  least  two 
general  meetings  in  every  year,  one  on  the  first  Tuesday  of  February,  or 
as  soon  thereafter  as  may  be,  and  the  other  on  the  first  Tuesday  of  August, 
or  as  soon  thereafter  as  may  be,  or  at  such  other  stated  times  as  may  be 
approved  of  by  the  Board  of  Supervision,  and  at  such  meetings  to  revise 
and  adjust  the  roll  of  paupers  and  their  allowances;  and  it  shall  also  be 
lawful  for  every  Parochial  Board  to  hold  special  meetings  as  occasion  may 
require,  upon  summonses  to  be  issued  by  the  inspector  of  the  poor  or  by 
the  chairman  of  the  board ;  and  it  shall  be  lawful  for  every  Parochial 
Board  to  nominate  and  appoint  committees  to  act  on  behalf  of  the  whole 
board,  and  such  committees,  in  transacting  the  business  committed  to  them, 
shall  exercise  all  the  powers  necessary  for  that  purpose  which  belong  to 
the  Parochial  Board. 

XXXI.  Chairman, — ^That  every  Parochial  Board  shall  annually  elect  one 
of  their  number  to  be  chairman  for  the  year  ensuing,  and  such  chairman 
shall  preside  at  all  meetings  of  the  board,  and  shall  have  both  an  original 
and  a  casting  vote  in  case  of  equality  ;  and  in  the  event  of  the  absence  of 
the  chairman  of  the  board  at  any  meeting,  the  members  present  shall  elect 
a  chairman  pro  tempore^  who  shall  act  as  chairman  of  the  meeting,  and  such 
chairman  shall  have  a  casting  as  well  as  an  original  vote. 

XXXII.  Roll  of  the  Poor^  and  Inspector. — That  each  Parochial  Board  shall, 
on  the  third  Tuesday  in  September  in  this  present  year,  or  on  such  day 
thereafter  as  may  be  fixed  by  the  Board  of  Supervision,  meet  for  the  purpose 

(1)  of  making  up  or  causing  to  be  made  up  a  roll  of  the  poor  persons 
claiming  and  by  law  entitled  to  relief  from  the  parish  or  combination,  and 

(2)  of  the  amount  of  relief  given  or  to  be  given  to  each  of  such  persons, 
(8)  for  the  purpose  of  appointing  an  inspector  or  inspectors  of  the  poor  in 
such  parish  or  combination,  and  (4)  fixing  the  amount  of  remuneration  to 
be  given  to  every  such  inspector ;  and  such  meeting  shall  make  up  or  cause 

*  Parties  interdicted  from  acting  as  members  of  a  Parochial  Board,  because  of  their 
not  having  the  statutory  qualification,  were  held  liable  in  expenses ;  18tb  Feb.  1852, 
Oilmonr. 
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to  be  made  up  such  roll  as  aforesaid  with  tbe  least  possible  delay,  and  shall 
(5)  nominate  and  appoint  a  fit  and  qualified  person  or  persons  to  be  inspec- 
tor or  inspectors  of  the  poor  in  such  parish  or  combination,  and  (6)  shall 
fix  the  amount  of  the  remuneration  to  be  given  to  every  such  inspector,  and 
(7)  shall  forthwith  report  to  the  Board  of  Supervision  Uie  name  and  address 
of  such  inspector,  and  the  amount  of  the  remuneration  to  be  given  to  him, 
and  (8)  shall  at  the  same  or  at  another  meeting,  to  be  held  on  a  day  not 
more  than  fourteen  days  thereafter,  consider  and  determine  as  to  the  mode 
of  raising  the  funds  requisite  for  the  relief  of  the  poor  in  the  parish  or 
combination. 

XXXIU.  Assessment — That  it  shall  be  lawful  for  the  Parochial  Board  of 
any  parish  or  combination  assembled  (1)  at  such  meeting,  or  (2)  at  any 
adjournment  thereof,  or  (3)  for  the  Parochial  Board  of  any  parish  or  combi- 
nation at  any  meeting  of  such  board  called  for  that  purpose,  and  of  which 
due  notice  shall  have  been  given,  by  letter,  advertisement,  or  otherwise,  to 
all  the  persons  entitled  to  attend,  to  resolve  that  the  funds  requisite  for  the 
relief  of  the  poor  persons  entitled  to  relief  from  the  parish  or  combination, 
including  the  expenses  connected  with  the  management  and  administration 
thereof,  shall  be  raised  by  assessment ;  and  if  the  majority  of  such  meeting 
shall  resolve  that  the  funds  shall  be  raised  by  assessment,  such  resolution 
shall  be  final,  and  shall  be  forthwith  reported  to  the  Board  of  Supervision^ 
and  it  shall  not  be  lawful  to  alter  or  depart  from  such  resolution  without 
the  consent  and  authority  of  the  Board  of  Supervision  previously  had  and 
obtained. 

• 

XXXIV.  Modes  of  Assessment. — ^That  when  the  Parochial  Board  of  any 
parish  or  combination  shall  have  resolved  to  raise  by  assessment  the  funds 
requisite,  such  board  shall  either  (I)  at  the  same  meeting  or  (2)  at  an  ad- 
journment thereof,  or  (3)  at  a  meeting  to  be  called  for  the  purpose,  resolve 
as  to  the  manner  in  which  the  assessment  is  to  be  imposed ;  and  it  shall  be 
lawful  for  any  such  board  to  resolve  (1)  that  one  half  of  such  assessment 
shall  be  imposed  upon  the  owners,  and  the  other  half  upon  the  tenants  or 
occupants  of  all  lands  and  heritsges  within  the  parish  or  combination  rate- 
ably  according  to  the  annual  value  of  such  lands  and  heritages,  or  (2)  to  re- 
solve that  one  half  of  such  assessment  shall  be  imposed  upon  the  owners  of 
all  lands  and  heritages  within  the  parish  or  combination  according  to  the 
annual  value  of  such  lands  and  heritages,  and  the  other  half  upon  the  whole 
inhabitants,  according  to  their  means  and  substance,  other  than  lands  and 
heritages  situated  in  Great  Britain  or  Ireland,  or  (3)  to  resolve  that  such  as- 
sessment shall  be  imposed  as  an  equal  per  centage  upon  the  annual  value  of 
all  lands  and  heritages  within  the  parish  or  combination,  and  upon  the 
estimated  annual  income  of  the  whole  inhabitants  from  means  and  sub- 
stance, other  than  lands  and  heritages  situated  in  Great  Britain  or  Ireland ; 
and  when  the  Parochial  Board  shall  have  resolved  on  the  manner  in  which 
the  assessment  is  to  be  imposed,  such  resolution  shall  be  forthwith  reported 
to  the  Board  of  Supervision  for  approval ;  and  if  the  manner  of  assessment 
so  resolved  upon  shall  be  approved  by  the  Board  of  Supervision,  the  same 
shall  be  adopted  and  acted  upon  in  such  parish  or  combination,  and  shall 
not  be  altered  or  departed  from  without  the  sanction  of  the  Board  of  Super- 
vision ;  and  if  the  Board  of  Supervision  shall  disapprove  of  the  manner  of 
assessment  so  resolved  upon  as  aforesaid,  the  Parochial  Board  shall,  upon 
such  disapproval  being  intimated,  forthwith  meet  and  resolve  upon  another 
mode  of  imposing  the  assessment  consistent  with  law,  and  shall  report  such 
resolution  to  the  Board  of  Supervision ;  and  the  manner  of  imposing  the 
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assessment  so  resolved  upon  shall  be  adopted  and  acted  upon  in  sncli  parish 
or  combination,  and  shall  not  be  altered  or  departed  from  without  the  sanc- 
tion of  the  Board  of  Supervision. ' 

XXXV.  Local  Act  or  established  Usage, — ^That  if  at  the  date  of  this  Act 
an  assessment  for  the  poor  shall  in  any  parish  or  parishes  be  imposed  (1) 
according  to  the  provisions  of  any  local  act,  or  (2)  according  to  any  esta- 
blished usage,  it  shall  be  lawful  for  the  Parochial  Board  or  Boards  of  such 
parish  or  parishes  to  resolve  that  the  assessment  in  such  parish  or  parishes 
shall  be  imposed  according  to  the  rule  established  by  such  local  act  or 
usage ;  and  such  resolution,  if  approved  of  by  the  Board  of  Supervision, 
shall  continue  to  be  acted  upon  in  such  parish  or  parishes,  and  shall  not  be 
altered  or  departed  from  without  the  sanction  of  the  Board  of  Supervision. 

XXXVI.  Classtjlcaiion  of  Lands. — That  where  the  one  half  of  any  assess- 
ment is  imposed  on  the  owners,  and  the  other  half  on  the  tenants  or  occu- 
pants of  lands  and  heritages,  it  shall  be  lawful  for  the  Parochial  Board, 
with  the  concurrence  of  the  Board  of  Supervision,  to  determine  and  direct 
that  the  lands  and  heritages  may  be  distinguished  into  two  or  more  sepa- 
rate classes,  according  to  the  purposes  for  which  such  lands  are  used  and 
occupied,  and  to  fix  such  rate  of  assessment  upon  the  tenants  or  occupants 
of  each  class  respectively,  as  to  such  Boards  may  seem  just  and  equitable. 

XXXVII.  Annual  Value. — ^That  in  estimating  the  annual  value  of  lands 
and  heritages,  the  same  shall  be  taken  to  be  the  rent  at  which  one  year 
with  another  such  lands  and  heritages  might  in  their  actual  state  be  reason- 
ably expected  to  let  from  ye^r  to  year,  under  deduction  (1)  of  the  probable 
annual  average  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  such  lands  and  heritages  in  their  actual  state,  and  (2) 
all  rates,  taxes,  and  public  charges  payable  in  respect  of  the  same :  Pro- 
vided always,  that  no  mine  or  quarry  shall  be  assessed  unless  it  has  been 
worked  during  some  part  of  the  year  preceding  the  day  on  which  the  assess- 
ment may  be  ordered  to  be  levied.* 

XXXVm.  Roll  of  Assessment. — ^That  when  the  Parochial  Board  of  any 
parish  or  combination  shall  (1)  have  resolved  as  aforesaid  to  raise  by  assess- 
ment the  funds  requisite,  and  (2)  when  the  manner  in  which  the  assessment 
is  to  be  imposed  shall  have  been  fixed,  and  (3)  the  sum  so  to  be  raised  for 
the  year  or  half  year  then  ensuing  shall  have  been  ascertained,  such  Parochial 
Board  shall  make  up  or  cause  to  be  forthwith  made  up  a  book  containing  a 
roll  of  the  persons  liable  in  payment  of  such  assessment,  and  of  the  sums  to 
be  levied  from  each  of  such  persons,  distinguishing  the  sums  assessed  in 
respect  of  ownership  or  occupancy,  or  means  and  substance  ;  and  the  book 
or  roll  so  made  up  shall  be  the  rule  for  levying  the  assessment  for  the  year 

*  Held  that  a  Parochial  Board  might  modify  a  previous  rule  of  assessment  as  to  the  mode 
of  taking  tho  rental,  without  again  obtaining  the  approval  of  the  Board  of  Supervision  ;  25th 
May  1852,  Murray. 

s  1.  Found  that  fou-duties  are  not  assessable  where  the  subjects  were  fully  assessed,  with'* 
out  deduction  of  feu-duties  ;  12th  Nov.  1833,  South  Lcith,  15  Shaw,  204.  2.  A  person  as- 
sessed on  means  and  substance  was  held  entitled  to  deduct  interest  on  debts  secured  on  Iand4 
in  other  parishes ;  18th  Feb.  1848,  M*Ncil.  3.  Coal  and  salt  works  were  found  assessable; 
28th  May  1794,  Inveresk  ;  and  the  rule  was  held  to  be  the  actual  rent  or  lordship  paid  by 
tenant;  20th  May  1841,  Mcintosh.  4.  A  suspension  on  the  ground  of  over- valuation  was  re- 
fused. Per  Lord  Cockburn — "  The  rate-payers  have  the  remedy  in  their  own  hands.  If 
they  are  dissatisfied  with  the  board,  they  can  appoint  another.  There  is  here  no  ground  for 
saying  that  there  is  a  serious  error  in  point  of  principle^  or  any  wilful  resolution  to  do  in- 
justice ;"  26th  June  1851,  Pollock.  6.  ^*  Annual  value  of  lands**  is  not  to  be  absolutely  limited 
to  the  actual  rent  paid  by  tenants ;  25th  May  1852,  Murray.  But  real  rent  was  held  the 
criterion  where  there  existed  6ona  ^t/«  leases  ;  12th  July  185 1,  Ainslie.  See  English  Case 
7th  Nov.  1854  ;  Baker  v.  Marsh,  Exch.  (D.  v.  R.) 
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or  half  year  then  ensuing;  and  the  Parochial  Board  shall  appoint  one  or 
more  fit  and  qualified  persons  to  be  collector  or  collectors  of  the  assessments,^ 
and  shall  fix  the  amount  of  remuneration  to  be  given  to  every  such  collector; 
and  it  shall  be  competent  to  nominate  and  appoint  the  same  person  who  is 
an  Inspector  of  the  poor  to  be  collector  of  the  assessment,  and  to  fix  tho 
amount  of  remuneration  to  be  given  to  such  person  for  the  performance  of 
the  additional  duties  of  collector  of  the  assessment. 

XXXIX.  Notice  of  Assessment — That  as  soon  as  may  be  after  such  book 
or  roll  is  made  up  as  aforesaid,  the  collector  shall  intimate  to  each  person 
the  amount  of  the  sum  to  be  levied  from  him,  and  the  time  when  the  same  ia 
payable. 

XL.  Assessment^  and  Roll  of  Rate-payers, — ^That  before  the  expiration  of 
one  year  from  the  date  at  which  the  first  assessment  under  the  provisions  of 
this  Act  shall  have  been  imposed  as  aforesaid  in  any  parish  or  combination, 
and  yearly  or  half-yearly  thereafter,   the  Parochial  Board  of  every  such 
parish  or  combination  shall  fix  and  determine  the  amount  of  assessment  for 
the  year  or  half  year  then  next  ensuing,  and  shall  make  up  or  cause  to  be 
made  up  a  book  containing  a  roll  of  the  persons  liable  in  payment  of  such 
assessment,  and  of  the  sums  to  be  levied  from  each  of  such  persons ;  and 
the  roll  so  made  up  shall  be  the  rule  for  levying  the  assessment  for  the 
year  or  half  year   then   next  ensuing ;    and  the  collector  shall  forthwith 
intimate  to  each  person  the  amount  of  the  sum  to  be  levied  from  him,  and 
the  time  when  the  same  is  payable  :  Provided  always,  that  it  shall  be  lawful 
for  the  Parochial  Board  of  any  such  parish  or  combination,  if  there  shall 
have  been  found  to  exist  any  error  in  the  sum  or  sums  to  be  levied  by  way 
of  assessment,  or  any  omissions  or  surcharges  in  respect  of  the  persons  liable 
\o  pay  the  same,  to  cause  such  error,  omission,  or  surcharge  to  be  corrected 
at  their  next  or  any  subsequent  meeting   after  such  error,  omission,  or 
surcharge  shall  have  been  discovered :  Provided  also,  that  nothing  herein 
contained  shall  preclude  any  person  who  considers  himself  aggrieved  by 
such  assessment  from  his  remedy  by  law  in  the  like  form  and  on  the  same 
grounds  as,  at  the  date  of  the  passing  of  this  Act,  was  competent  to  any 
party  who  considered  himself  aggrieved  by  assessment  imposed  under  the 
statutes  then  in  force  for  relief  of  the  poor,  but  to  the  extent  and  effect  only 
of  exempting  himself  from  payment  of  any  surcharge  which  may  have  been 
made  upon  him. 

XLI.  Additional  Assessments, — ^That  if  the  assessment  imposed  for  any  year 
or  half-year  shall,  from  any  unforeseen  or  other  circumstances,  prove  in- 
sufiicient,  it  shall  be  lawful  for  the  Parochial  Board  of  such  parish  or  com- 
bination to  meet  and  impose  such  further  and  additional  assessment  as  may 
be  sufiicient  to  raise  the  sum  required. 

XLn.  Inability. — That  it  shall  be  lawful  for  the  Parochial  Board  of  any 
parish  or  combination  to  exempt  from  payment  of  the  assessment  or  any 
parts  thereof,  to  such  an  extent  as  may  seem  proper  and  reasonable,  any 
person  or  class  of  persons  on  the  ground  of  inability  to  pay.^ 

XLIII.  Tenants, — That  where  the  one  half  of  any  assessment  is  imposed 
on  the  owners,  and  the  other  half  on  the  tenants  or  occupants,  of  lands 
and  heritages,  it  shall  be  competent  for  the  collector  of  such  assessment  to 
levy  the  whole  thereof,  from  the  tenants  or  occupants,  who  shall  be  entitled 

1  Held  illegal  under  this  and  tho  4Rtb  section  to  charge  four  per  cent,  on  incomes  aboTO 
L.llO,  and  a  iroaller  rate  below  that  auni,  and  above  L.50,  and  to  exempt  altogether  incomes 
under  the  last  named  amount  •,  20th  Nov.  1850,  Walkinshaw. 
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to  recover  one-half  thereof  from  the  owners,  or  to  retain  the  same  out  of 
their  rents,  on  production  of  a  receipt  granted  bj  the  collector  of  such 
assesAment. 

XLIV.  Long  Lease  Holders. — That  in  all  landward  as  well  as  all  burghal 
parishes  and  combinations  where  houses  have  been  or  shall  be  built  bj  the 
tenant  of  any  land  hdd  under  a  building  lease  upon  such  land,  the  tenant 
and  his  heirs  and  assignees  in  such  lease  shall  for  the  purposes  of  this  Act 
be  deemed  and  taken  to  be  the  owners  of  such  houses. 

XLV.  Canals  and  Railtcays, — That  in  case  where  any  canal  or  railway 
shall  pass  through  or  be  situate  in  more  than  one  parish  or  combination, 
the  proportion  of  the  annual  value  thereof,  on  which  such  assessment  shall 
be  made  for  each  such  parish  or  combination,  shall  be  according  to  the 
number  of  miles  or  distance  which  such  canal  or  railway  passes  through  or 
is  situated  in  each  parish  or  combination  in  proportion  to  the  whole 
length.^ 

XLVI.  Two  Parishes. — That  the  owners  and  occupiers  of  lands  and  heri- 
tages shall  not  be  liable  to  be  assessed  in  respect  of  such  lands  and  heri- 
tages for  the  relief  of  the  poor  in  more  than  one  parish  or  combinatioD. 
(See  sec,  91,  and  Case  \ith  July  1849,  Allan,) 

XLVII.  Companies  or  Individuals, — ^That  if  in  any  parish  or  combination  in 
which  an  assessment  is  imposed  on  means  and  substance  any  company  or 
any  individual  shall  (1)  occupy  any  lands  and  heritages,  or  (2)  shall  carry 
on  any  trade  or  business  in  any  premises  within  such  parish  or  combina- 
tion, such  company  and  the  partners  thereof,  and  such  individual,  shall  be 
liable  to  be  assessed  in  such  parish  or  combination  on  their  or  his  means 
and  substance  derived  from  or  relating  to  such  occupancy,  trade,  or  basi- 
,  ness,  although  none  of  the  partners  of  such  company,  nor  such  individual, 
should  be  actually  resident  in  such  parish  or  combination ;  and  such  com- 
pany and  partners,  and  such  individual,  shall  not  be  liable  to  be  assessed 
on  the  same  means  and  substance  in  any  other  parish  or  combination,  and 
if  any  person  shall  be  assessed  in  any  parish  or  combination  upon  his 
means  and  substance,  other  than  means  and  substance  derived  from  or  re- 
lating to  the  occupancy  of  lands  and  heritages  within  such  parish  or  com- 
bination, or  the  carrying  on  of  trade  or  business  in  premises  within  snch 
parish  or  combination,  such  person  shall  not  be  assessed  upon  the  same 
means  and  substance  in  any  other  parish  or  combination ;  and  if  any  per- 
son shall  reside  in  and  be  liable  to  be  assessed  as  an  inhabitant  of  more 
than  one  parish,  it  shall  be  optional  to  such  person  to  determine  in  which 
of  such  parishes  he  shall  be  assessed  on  his  means  and  substance,  other 
than  means  and  substance  derived  from  and  relating  to  the  occupancy  of 
lands  and  heritages,  or  the  carrying  on  of  trade  or  business  in  premises 
within  any  particular  parish.^ 

^  A  canal  company  were  held  liable  both  as  heritors  and  occupants,  but  deduction  was 
allowed  for  capital  and  tenant's  profits  ;  and  house  property  at  the  terminus  held  Uable  ex- 
dusively  to  the  parish  in  which  situated  ;  12th  Jan  1847,  Anderson.  A  water  company  was 
held  liable,  both  as  owners  and  occupiers  for  the  ground  in  which  pipes  were  laid ;  13th  July 
1850,  Hay  (affirmed  13th  Feby.  1854.) 

'  1.  A  partner  of  a  mercantile  company  trading  in  a  burgh,  where  he  attended  daily  for 
the  greater  part  of  the  year,  was  by  a  majority  of  the  Court  held  liable  to  be  assessed  as  an 
inhabitant,  though  his  residence  was  in  another  parish  ;  21  st  Feb.  1827,  Buchanan,  A  simi- 
lar decision  was  given,  29th  Nov.  1850,  Walkinshaw.  2.  The  reverse  was  found  in  the  case 
of  a  sheriff-clerk  occoWoito/Zjif  visiting  his  office  in  a  burgh;  11th  Dec.  1840,  Morris.  3.  It 
was  found  that  the  same  individual  might  be  assessed  both  in  a  burgh  and  a  landward  parish 
as  a  heritor  and  inhabitant ;  22d  Nov.  1798.  Buchanan  ;  noticed  in  Hutchison's  Justice,  see 
Feb.  1 1,  1823,  Cochrane ;  21st  Feb.  1827,  Buchanan.    4.  Held  by  a  minority  of  the  whole 
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XLVIII.  Means  and  Substance. — ^That  no  person  shall  be  liable  to  be  as- 
sessed in  any  parish  or  combination  on  his  means  and  substance,  unless  the 
estimated  annual  value  thereof  in  whole  shall  exceed  thirty  pounds. 

XLIX.  Stipends, — That  clergymen  shall  be  liable  to  be  assessed  for  the 
poor  in  respect  of  their  stipends.^ 

li.  Privileges, — ^That  the  privileges  of  exemption  from  payment  of  assess- 
ments in  the  city  of  Edinburgh^  possessed  and  enjoyed  by  members  of  the 
college  of  justice  and  officers  of  the  Queen's  household,  shall  not  be  appli- 
cable to  assessments  imposed  and  levied  for  the  relief  of  the  poor  under  the 
authority  of  this  Act 

LI.  Eiror  or  Misnomer, — That  where  any  assessment  shall  have  been  im- 
posed by  the  Parochial  Board  of  any  parish  or  combination,  such  assess- 
ment shall  be  payable  at  the  time  or  times  and  in  the  proportions  to  be 
appointed  by  the  Parochial  Board ;  and  no  assessment  shall  be  rendered 
void  or  affected  by  reason  of  any  mistake  or  variance  in  the  Christian  or 
surname  or  designation  of  any  person  chargeable  therewith,  but  all  assess- 
ments shall  be  valid  and  effectual  against  the  person  intended  to  be  charged, 
and  bona  fide  liable  in  payment  of  the  same. 

LI  I.  Parish  Property  vested, — That  where  any  property  whatsoever,  whether 
herkable  or  moveable,  or  any  revenues,  shall  at  the  time  of  the  passing  of 
this  Act  belong  to  or  be  vested  in  (1)  the  heritors  and  kirk-session  of  any 
parish,  or  (2)  the  magistrates,  or  (3)  magistrates  and  town-council  of  any 
bnrgh,  or  (4)  commissioners,  trustees,  or  other  persons  on  behalf  of  the 
said  heritors  and  kirk-session,  or  magistrates,  or  magistrates  and  town- 
council,  (5)  under  any  Act  of  Parliament,  or  (G)  under  any  law  or  usage, 
or  (7)  in  virtue  of  gift,  grant,  bequest,  or  otherwise,  for  the  use  or  benefit  of 
the  poor  of  such  parish  or  burgh,  it  shall,  from  and  after  a  time  to  be  fixed 
by  the  Board  of  Supervision,  be  lawful  for  the  Parochial  Board  of  each 
such  parish,  or  of  the  combination  in  which  such  parish  or  burgh  may  be 
respectively,  to  receive  and  administer  such  property  and  revenues,  and 
the  right  thereto  shall  be  vested  in  such  Parochial  Board ;  and  the  said 
heritors  and  kirk-session,  magistrates,  town-council,  commissioners,  trus- 
teeS)  or  other  persons  are  hereby  authorized  and  required  either  to  continue 
to  hold  all  such  property  and  revenues  for  the  behoof  of  such  Parochial 
Board,  or  to  make,  grant,  subscribe,  and  deliver  such  dispositions,  assigna- 
tions, and  conveyances  of  all  such  property  and  revenues  as  may  be  neces- 
sary to  enable  such  Parochial  Board  to  administer  the  same  for  behoof  of  the 
poor  of  such  parish  or  combination. 

LIIL  Funds  to  be  Invested, — That  all  and  every  sums  or  sum  of  money  or 
other  funds  which  have  been  or   may  hereafter   be  given,  mortified,  or 

CSourt,  that  under  the  47th  section,  where  a  manufacturing  company  had  their  works  in  one 
pariah,  and  their  counting-house  in  another,  both  parishes  were  entitled  to  assess  proportion- 
ally ;  I8th  Dec.  1851,  Adams.  5.  A  burgh  minister  was  held  rightly  assessed  in  the  parish  of 
which  he  is  minister,  though  not  resident  therein  ;  18th  Dec.  1851,  Gillan.  6.  A  procurator- 
fiacal  waa  held  assessable  in  the  parish  in  which  his  chambers  were  situated ;  18th  Dec.  1851, 
Balmond.  7.  A  tradesman  was  ticld  liable  to  be  assessed  in  the  parish  where  his  employers 
carry  on  business,  and  not  in  that  of  his  residence  ;  18th  Dec.  1851,  Napier.  8.  Opinion  of 
the  Court,  that  an  assessment  on  a  company  cannot  be  divided  amongst  the  partners;  11th 
Feb.  1852  ;  Ferguson.  9.  The  master  and  part  owner  of  a  vessel  was  held  not  liable  to  be 
assessed  in  the  parish  from  which  the  vessel  sailed,  but  in  which  he  was  not  resident ;  28th 
March  1853,  Greig. 

1  In  the  case  of  parish  of  Cargill  (29th  Feb.  1816),  it  was  found  that  a  clergyman  did  not 
fall  within  auy  of  the  classes  liable  to  be  assessed  on  means  and  substance.  It  was  held,  not- 
withstanding the  definition  of  owner  in  the  first  clause,  that  a  clergyman  could  not  be  as- 
sessed on  his  manse  and  glebe ;  10th  Dec.  1850,  Forbes.  Affirmed,  14th  June  1852.  A 
Free  Church  minister  assessed  on  means  and  substance  in  parish  of  residence,  held  not  liable 
to  be  assessed  in  the  parish  in  which  his  church  was  situated ;  9d  Dec.  1869,  Landsboffough. 
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-bequeathed  for  the  use  of  the  poor,  and  which  shall  become  vested  in  the 
Parochial  Board  of  any  parish  or  combination,  and  whereof  the  annual 
proceeds  are  to  be  applied  for  the  behoof  of  the  poor,  shall  if  not  speciallj 
directed  to  be  otherwise  invested,  be,  without  delay,  either  lodged  in  a 
chartered  bank,  or  placed  at  interest  on  Government  or  heritable  security, 
or  in  the  stock  of  one  or  more  of  the  chartered  banks  in  Edinburgh;  and  the 
Board  of  Supervision  is  hereby  authorized  and  empowered  to  require  returns 
to  be  made  to  them  from  time  to  time,  as  they  shall  deem  expedient,  as  to 
all  such  money  or  funds. 

LIV.  Church  Collections. — ^That  in  all  parishes  in  which  it  has  been  agreed 
that  an  assessment  should  be  levied  for  the  relief  of  the  poor,  all  monies 
arising  from  the  ordinary  church  collections  shall,  from  and  after  the  date 
on  which  such  assessment  shall  have  been  imposed,  belong  to  and  be  at  the 
disposal  of  the  kirk-session  of  each  parish :  Provided  always,  that  nothing 
lierein  contained  shall  be  held  to  authorize  the  kirk-session  of  any  parish  to 
apply  the  proceeds  of  such  church  collections  to  purposes  other  than  those 
to  which  the  same  are  now  in  whole  or  in  part  legally  applicable,  or  to  de- 
prive the  heritors  of  their  right  to  examine  the  accounts  of  the  kirk-session, 
and  to  inquire  into  the  manner  in  which  the  funds  have  been  applied :  Pro- 
vided also,  that  the  session-clerk  or  other  officer  to  be  appointed  by  the 
kirk-  session  shall  be  bound  to  report  annually,  or  oflener  if  required,  to  the 
Board  of  Supervision,  as  to  the  application  of  the  monies  arising  from  church 
collections,  and  if  such  session-clerk  or  other  officer  shall  refuse  to  make 
such  report  when  required  he  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds. 

LV.  Inspector, — That  the  Inspector  of  the  poor  in  each  parish  or  division 
of  a  parish  for  which  he  may  be  appointed  shall  (1)  have  the  custody  of 
and  be  responsible  for  all  books,  writings,  accounts,  and  other  documents 
whatsoever  relating  to  the  management  or  relief  of  the  poor  in  such  parish 
or  division  of  a  parish,  and  (2)  it  shall  be  the  duty  of  the  said  Inspector  to 
inquire  into  and  make  himself  acquainted  with  the  particular  circumstances 
of  the  case  of  each  individual  poor  person  receiving  relief  from  the  poor 
funds,  and  (3)  to  keep  a  register  of  all  such  persons,  and  of  the  sums  paid 
to  them,  (4)  and  of  all  persons  who  have  applied  for  and  been  refused 
relief,  and  the  grounds  of  refusal,  and  (5)  to  visit  and  inspect  personally, 
at  least  twice  in  the  year,  or  oflener  if  required  by  the  Parochial  Board 
or  Board  of  Supervision,  at  their  places  of  residence,  all  the  poor  persons 
belonging  to  the  parish  or  division  of  the  parish  in  the  receipt  of  parochial 
relief,  provided  that  such  poor  persons  be  resident  within  five  miles  of  any 
part  of  such  parish  or  division  of  a  parish,  and  (6)  to  report  to  the  Paro- 
chial Board  and  to  Board  of  Supervision  upon  all  matters  connected  with 
the  management  of  the  poor,  in  conformity  with  the  instructions  which  he 
may  receive  from  the  said  Boards  respectively,  and  to  perform  such  other 
duties  as  the  said  Boards  may  direct :   Provided  always,  that  in  populous 
and  extensive  parishes  or  divisions  of  parishes  the  duties  of  inspecting  and 
visiting  the  poor  may  be  performed  by  Assistant-inspectors  or  other  com- 
petent persons,  to  be  appointed  and  paid  by  the  Parochial  Board  for  these 
duties,  and  for  whose  conduct  and  accuracy  the  Inspector  of  the  poor  shall 
be  responsible  to  the  Board  of  Supervision.^ 

LVI.  Inspectors  may  he  Dismissed, — That  if  any  Inspector  of  the  poor 
shall  fail  or  neglect  or  refuse  to  perform  the  duties  of  his  office,  or  shall,  in 

^  The  Statute  authorizes  the  appointment  of  only  one  Inspector  for  a  parish  or  division  ; 
Ist  Feb.  1850,  Board  of  Supervision  (Glasgow.) 
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the  opinion  of  the  Board  of  Supervision,  he  unfit  or  incompetent  to  discharge 
the  duties  of  his  office,  then  it  shall  and  may  he  lawful  for  the  said  Board 
of  Supervision,  hy  a  minute  or  order,  to  suspend  or  dismiss  such  Inspector; 
and  the  Parochial  Board  of  the  parish  or  combination  for  which  such  person 
is  Inspector  shall  forthwith  proceed  to  appoint  another  person  to  perform 
the  duties  of  Inspector  of  the  poor  in  the  room  of  the  Inspector  so  suspended 
or  dismissed. 

LVIL  Inspectors  may  Pursue  and  Defend. — That  in  case  it  shall  be 
necessary  to  commence  or  institute  any  action  by  or  on  behalf  of  any  parish 
or  combination,  or.  Parochial  Board  for  the  relief  of  the  poor,  such  action 
may  be  brought  in  the  name  of  any  Inspector  of  the  poor  of  such  parish  or 
combination  as  pursuer ;  and  in  any  action  to  be  brought  against  any  Paro- 
chial Board  it  shall  not  be  necessary  to  call  the  individual  members  of  the 
Parochial  Board  as  defenders,  but  it  shall  be  lawful  for  the  pursuer  in  such 
action  to  call  any  Inspector  of  the  po«r  of  any  such  parish  or  combination, 
and  such  Inspector  shall  be  bound  to  appear  and  answer  on  behalf  of  the 
Parochial  Board ;  and  all  summonses,  notices,  diligences,  decree,  or  other 
proceedings  served  or  obtained  or  had  against  any  Inspector  of  the  poor 
shall  be  binding  on  and  conclusive  against  the  Parochial  Board  of  the  parish 
or  combination  for  which  he  is  an  Inspector;  and  the  Parochial  Board  shall 
have  the  entire  direction  and  control  of  every  such  action,  although  the  same 
may  be  carried  on  in  name  of  the  Inspector.^ 

LVIIL  Actions  Transferred. — That  all  actions  brought  by  or  against  any 
Inspector  of  the  poor  in  his  official  character  shall  be  continued  by  or  against 
his  successors  in  office,  notwithstanding  the  death,  resignation,  suspension, 
or  removal,  of  such  Inspector,  upon  notice  given  to  such  successor,  without 
any  action  of -transference. 

LIX.  Lunatic  Paupers, — ^That  in  every  case  in  which  any  poor  person 
who  shall  have  become  chargeable  in  any  parish  or  combination  shall  be 
insane  or  fatuous,  the  Parochial  Board  of  such  parish  or  combination  shall, 
within  fourteen  days  from  the  time  when  such  person  is  declared  or  known 
to  be  insane  or  fatuous,  provide  that  such  insane  or  fatuous  person  be  con- 
veyed to  and  lodged  in  an  asylum  or  establishment  legally  authorized  to 
receive  lunatic  patients ;  and  the  Inspectors  of  the  poor  in  every  parish  or 
combination  shall  and  are  hereby  required  to  report  without  delay  to  the 
Board  of  Supervision  all  cases  of  insane  or  fatuous  persons  chargeable  as 
paupers  in  their  respective  parishes ;  and  the  said  Board  of  Supervision  is 
hereby  authorized  and  empowered,  on  any  Parochial  Board  refusing  or 
neglecting  to  provide  for  the  removal  of  an  insane  or  fatuous  poor  person 
to  an  asylum  or  establishment  as  aforesaid  within  the  time  hereinbefore 
specified,  to  take  such  measures  as  may  be  necessary  for  removing  such 
insane  or  fatuous  poor  person  to  a  lunatic  asylum  or  establishment ;  and 
the  whole  expense  of  such  removal  and  all  subsequent  expenses  shall  be 
recoverable  from  and  defrayed  by  such  Parochial  Board :  Provided  always, 
that  under  special  circumstances  in  particular  cases  it  shall  be  lawful  for 
the  Parochial  Board,  with  the  consent  of  the  Board  of  Supervision,  to  dis- 
pense with  the  removal  of  insane  or  fatuous  poor  persons  to  a  lunatic  asylum 
or  establishment,  and  to  provide  for  them  in  such  other  manner  and  under 
such  regulations  as  to  inspection  and  otherwise  as  shall  be  sanctioned  by  the 
Board  of  Supervision. 

LX.  Poorhouses, — And  whereas  for  more  effectually  administering  to  the 

*  An  Inspector  was  held  entitled  to  sue  for  arrears  of  poor's  rates  imposed  before  the  pre- 
sent Act  came  into  operation  ;  14th  Not.  1846,  Meek. 
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wants  of  the  aged  and  other  friendless  impotent  poor,  and  also'  for  provid- 
ing for  those  poor  persons  who  from  weakness  or  &cilitj  of  mind,  or  bj 
reason  of  dissipated  and  improvident  habits,  are  unable  or  unfit  to  take 
charge  of  their  own  affairs,  it  is  expedient  that  poorhouses  should  be  erected 
in  populous  parishes ;  be  it  enacted,  That  in  every  case  in  which  a  parish 
or  combination  of  parishes,  contains  more  than  five  thousand  inhabitants, 
according  to  the  enumeration  of  the. population  then  last  published  bj  au- 
thority of  Parliament,  it  shall  be  lawful  for  the  Parochial  Board  of  any 
such  parish  or  combination  to  take  into  consideration  the  propriety  of  erect- 
ing a  poorhouse  for  such  parish  or  combination,  or  of  altering  or  enlarging 
any  existing  poorhouse ;  and  if  after  full  time  and  opportunity  given  for 
deliberate  consideration,  the  said  Parochial  Board  shall  be  satisfied  of  the 
propriety  of  erecting  a  poorhouse,  or  of  enlarging  any  existing  poorhouse, 
and  shall  come  to  a  resolution  to  that  effect,  such  resolution  shall  be  forth- 
with reported  to  the  Board  of  Supervision,  and  if  approved  of  by  the  Board 
of  Supervision,  the  same  shall  be  carried  into  execution  by  the  said  Paro- 
chial Board. 

LXI.  Parishes  may  Unite. — That,  with  the  concurrence  of  the  Board  of 
Supervision  had  and  obtained  thereto,  it  shall  be  lawful  for  the  Parochial 
Boards  of  any  two  or  more  contiguous  parishes  to  agree  to  build  a  common 
poorhouse  for  such  two  or  more  parishes ;  and  the  expense  of  maintaining 
and  erecting  such  poorhouse  shall  be  borne  by  such  parishes  in  such  propor- 
tions as  shall  be  agreed  on  by  the  Parochial  Boards  of  the  said  parishes 
respectively  :  Provided  always,  that  if  any  such  agreement  for  the  purpose 
of  building  a  poorhouse  has  once  been  effected,  it  shall  not  be  lawful  for  any 
one  or  more  of  the  parishes  to  withdraw  from  such  agreement  without  the 
consent  of  the  Board  of  Supervision  previously  had  and  obtained. 

LXII.  Power  to  borrow  Money, — That  for  the  purpose  of  erecting  new 
poorhouses,  and  for  enlarging,  altering,  or  repairing  any  existing  poorhouse, 
the  Parochial  Board  in  any  parish  or  combination  is  hereby  authorized 
and  empowered  to  borrow  money ;  and  for  the  more  effectually  securing 
the  repayment  of  the  sum  borrowed,  with  interest,  it  shall  be  lawful  for 
the  said  Parochial  Board  to  burden  or  charge  the  future  as^ssments  for 
the  poor  in  such  parish  or  combination  with  the  amount  of  the  money  so 
borrowed :  Provided  always,  that  the  principal  sum  so  borrowed  shall  in 
no  case  exceed  three  times  the  amount  of  the  assessment  raised  for  the  re- 
lief of  the  poor  during  the  year  immediately  preceding  that  in  which  the 
money  is  borrowed ;  and  that  any  loan  of  money  borrowed  for  the  purposes 
aforesaid  shall  be  repaid  by  annual  instalments  of  not  less  in  any  one 
year  than  one-tenth  of  the  sum  borrowed,  exclusive  of  the  payment  of  the 
interest  on  the  same  :  Provided  also,  that  no  further  or  other  sum  shall  be 
borrowed  or  chargeable  on  the  poor  assessment  for  the  purposes  aforesaid 
until  the  whole  of  the  money  last  borrowed,  with  interest  on  the  same,  shall 
have  been  paid  off. 

LXI II.  Poorhouses, — That  from  and  afler  the  passing  of  this  Act  no  new 
poorhouse  shall  be  built,  nor  shall  any  existing  poorhouse  be  enlarged  or 
altered,  nor  shall  it  be  lawful  to  impose  an  assessment  or  borrrow  money 
for  such  purposes,  unless  the  plan  of  such  new  poorhouse,  or  of  such  pro- 
posed enlargements  or  alterations,  shall  have  been  submitted  to  and  ap- 
proved by  the  Board  of  Supervision,  and  signed,  subscribed  or  endorsed 
by  at  least  three  of  the  members  of  the  said  Board  in  attestation  of  their 
approval. 

LXIV.  Rules  for  Poorhouses, — ^That  in  every  case  in  which  a  poorhouse 
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already  exists,  or  shall  be  bnilt  or  enlarged  or  altered  under  the  provisions 
of  this  Act,  the  Parochial  Board  or  Boards  shall  frame  rules  and  regula- 
tions for  the  management  of  such  poorhouse,  and  for  the  discipline  and 
treatment  of  the  inmates  thereof,  and  for  the  admission  of  any  known 
minister  of  the  religious  persuasion  of  any  inmate  of  such  poorhouse  at  all 
reasonable  times,  on  the  request  of  such  inmate,  for  the  purpose  of  affording 
religious  assistance  to  such  inmate,  and  shall  submit  such  rules  and  regula- 
tions to  the  Board  of  Supervision  for  approval ;  and  no  rules  or  regulations 
shall  be  effectual,  or  shall  be  acted  upon,  except  such  as  shall  have  been  ap- 
proved by  the  Board  of  Supervision. 

LXV.  Persons  from  oilier  Parishes  may  he  received  into  Poorhonses. — And 
be  it  enacted,  That  it  shall  be  lawful  for  the  Parochial  Board  of  any  parish 
or  combination  in  vi^hich  a  poorhouse  has  been  or  shall  hereafter  be  erected 
to  receive  and  accommodate  in  such  poorhouse  poor  persons  belonging  to 
any  other  parish,  and  to  charge  such  rates  for  the  maintenance  of  such 
poor  persons  as  shall  be  approved  by  the  Board  of  Supervision,  and  such 
poor  persons  shall  be  in  all  respects  subject  to  the  same  discipline  and 
treatment  as  the  other  inmates  of  the  poorhouse  in  which  they  are  so  ac- 
commodated. 

LXVI.  Medical  Attendance. — That  in  all  cases  in  which  poorhouses  shall 
be  erected  or  enlarged  or  altered,  under  the  provisions  of  this  Act,  there 
shall  be  (1)  proper  and  sufficient  arrangements  made  for  dispensing  and 
8uppl3ring  medicines  to  the  sick  poor,  under  such  regulations  as  the  Paro- 
chial Board  shall  make,  and  the  Board  of  Supervision  shall  approve ;  and 
(2)  there  shall  be  provided  by  the  Parochial  Board  proper  medical  attend- 
ance for  the  inmates  of  every  such  poorhouse,  and  for  that  purpose  it  shall 
be  lawful  for  the  Parochial  Board  to  nominate  and  appoint  a  properly 
qualified  medical  man  who  shall  give  regular  attendance  at  such  poorhouse, 
and  to  fix  a  reasonable  remuneration  to  be  paid  to  him  by  such  Parochial 
Board :  Provided  always,  that  if  it  shall  appear  to  the  Board  of  Supervision 
that  such  medical  man  is  unfit  or  incompetent  or  neglects  his  duty,  it  shall 
be  lawful  for  the  Board  of  Supervision  to  suspend  or  remove  such  medical 
man  from  his  appointment  and  attendance. 

LXVII.  Hospitals, — That  it  shall  be  lawful  for  the  Parochial  Board  in 
any  parish  or  combination,  for  the  benefit  of  the  poor  of  such  parish  or 
combination,  to  contribute  annually,  or  otherwise,  such  sums  of  money  as 
to  them  may  seem  reasonable  and  expedient,  from  the  funds  raised  for  the 
relief  of  the  poor,  to  any  public  infirmary,  dispensary,  or  lying-in  hospital, 
or  to  any  lunatic  asylum  or  asylum  for  the  blind  or  deaf  and  dumb. 

LXVni.  Occasional  Poor. — ^That  from  and  after  the  passing  of  this  Act, 
all  assessments  imposed  and  levied  for  the  relief  of  the  poor  shall  extend  and 
be  applicable  to  the  relief  of  occasional  as  well  as  permanent  poor  :  Provided 
always,  that  nothing  herein  contained  shall  be  held  to  confer  a  right  to 
demand  relief  on  able-bodied  persons  out  of  employment. 

LXIX.^  Medical  Relief. — That  in  every  parish  or  combination  it  shall,  and 
may  be  lawful  for  the  Parochial  Board,  and  they  are  hereby  required,  out 
of  the  funds  raised  for  the  relief  of  the  poor,  to  provide  for  (1)  medicines, 
(2)  medical  attendance,  (3)  nutritious  diet,  (4)  cordials,  and  (5)  clothing 
for  such  poor,  in  such  manner  and  to  such  extent  as  may  seem  equitable 
and  expedient;  and  it  shall  be  lawful  for  the  Parochial  Board  to  make 
provision  for  the  education  of  poor  children  who  are  themselves  or  whose 
parents  are  objects  of  parochial  relief. 

LXX.  Destitute  Persons. — ^That  in  every  case  in  which  a  poor  person  in 
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any  parish  or  combination  shall  apply  for  parochial  relief,  the  Inspector  of 
the  poor,  or  other  officer  of  such  parish  or  combination  whose  doty  it  shall 
be  to  attend  to  such  applications,  shall  be  bound  to  make  inquiry  forthwith 
into  the  circumstances  of  the  applicant,  and  shall  notwithstanding  such  poor 
person  may  not  have  a  settlement  in  the  parish  or  combination,  if  he  be  in 
other  respects  legally  entitled  to  parochial  relief,  be  bound  to  furnish  him 
with  sufficient  means  of  subsistence  until  the  next  meeting  of  the  Parochial 
Board,  and  such  board  shall  continue  to  afford  to  such  poor  person  such  in- 
terim maintenance  as  may  be  adjudged  necessary  until  the  parish  or  combi- 
nation to  which  such  poor  person  belongs  be  ascertained,  and  his  claim 
upon  such  parish  or  combination  admitted  or  otherwise  determined,  or  until 
he  shall  be  removed ;  and  every  Inspector  of  the  poor,  or  other  officer  to 
whom  application  shall  be  made  by  or  on  behalf  of  any  poor  person  for  pa- 
rochial relief,  shall  be  bound  to  return  an  answer  to  such  application  within 
twenty-four  hours  from  the  time  when  it  was  made :  Provided  always,  that 
if  the  necessary  means  of  support  are  affi)rded  to  the  applicant  in  the  mean- 
time, such  Inspector  or  other  officer  may  delay  giving  a  final  answer  to  such 
application  for  any  period  which  to  him  may  seem  necessary  for  prosecuting 
his  inquiries :  Provided  also,  that  such  poor  person  shall  be  bound  to  give  to 
the  Inspector  and  Parochial  Board  of  the  parish  or  combination  to  which  he 
has  applied  for  relief  all  information  and  assistance  which  it  is  in  his  power 
to  give  for  the  purpose  of  ascertaining  the  parish  or  combination  to  which 
he  belongs,  and  every  other  matter  regarding  his  case  which  the  Inspector 
may  desire  to  ascertain,  and  shall  be  bound  to  answer,  upon  oath,  if  re- 
quired, all  such  questions  as  may  be  put  to  him  before  ^'any  Justice  of  the 
peace  or  magistrate,  and  in  case  of  false  swearing,  shall  be  liable  to  be  pro- 
secuted for  perjury.^ 

LXXI.  Expenses  may  he  Recovered, — ^That  where  in  any  case'relief  shall  be 
affi)rded  to  a  poor  person  found  destitute  in  a  parish  or  combination,  it  shall 
be  lawful  for  the  Parochial  Board  of  such  parish  or  combination  to  recover 
the  monies  expended  on  behalf  of  such  poor  person  from  any  parish  or  com- 
bination within  Scotland  to  which  he  may  ultimately  be  found  to  belong,  or 
from  his  parents  or  other  persons  who  may  be  legally  bound  to  maintain 
him  :  Provided  always,  that  in  all  cases  in  which  relief  shall  be  afforded  by 
one  parish  or  combination  to  a  poor  person  having  a  settlement  in  an- 
other parish  or  combination,  written  notice  of  such  poor  person  having  be- 
come chargeable  shall  be  given  to  the  Inspector  of  the  poor  of  the  parish  or 
combination  to  which  such  poor  person  belongs ;  and  the  parish  or  combi- 
nation affording  relief  shall  not  be  entitled  to  recover  for  any  charges  or  ex- 
penses incurred  in  respect  of  such  poor  person,  except  from  and  after  the 
date  of  such  notice.^ 

LXXn.  Removal  of  Poor. — ^That  if  within  a  reasonable^time  afler  notice 
the  parish  or  combination  to  which  such  poor  person  shall  as  aforesaid  have 
been  ascertained  to  belong  shall  not  remove  such  poor  person,  or  shall  not 

1  1.  Tt  U  improper  to  givo  relief  under  threat  of  an  immediate  removal  to  Ireland  ;  Jane  d, 
1848,  Willock.  2.  An  indictment  was  held  relevant  charging  an  Insoector  with  neglect  of 
dut^  in  reference  to  an  application  for  relief ;  1847,  Hardie,  Arkley,  247.  3.  An  inspector 
having  given  interim  relief  to  a  person  becoming  destitute  in  his  parish,  induced  her  to  remove 
to  another.  He  was  held  not  thereby  relieved,  but  bound  to  continue  relief  until  the  parish 
of  settlement  was  discovered  ;  Mav  29, 1851,  Brown.  4.  Where  a  pauper  applied  to  an  In- 
specter  for  relief,  and  was  refused,  no  application  was  thereon  made  to  the  Sheriff  but  to 
another  parish,  where  relief  was  given,  neither  parish  being  that  of  settlement ;  held  that  the 
last  parish  had  no  claim  of  relief  against  the  first ;  17th  Dec.  1850,  Williamson. 

*  4  olftlni  of  relief  held  barred  by  reason  of  no  notice  given  ;  20th  Jane  1850,  Hay. 
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make  provision  to  the  satisfaction  of  the  parish  or  combination  which  has 
given  the  notice  for  the  constant  weekly  subsistence  of  such  poor  person,  it 
shaU  be  lawful  for  the  parish  or  combination  which  has  given  the  notice  to 
cause  such  poor  person  to  be  removed  to  the  parish  or  combination  to  which 
he  belongs,  at  the  expense  of  such  last  mentioned  parish  or  combination,  un- 
less such  poor  person  shall,  owing  to  sickness  or  infirmity,  be  incapable  of 
being  removed,  in  which  case  the  parish  or  combination  in  which  he  is  shall 
be  bound  to  relieve  him,  and  shall  be  entitled  to  recover  from  the  parish  or 
combination  to  which  he  belongs,  the  amount  so  expended,  provided  that 
such  amount  does  not  exceed  the  rate  expended  for  relief  of  other  poor  per- 
sons in  the  parish  so  relieving  such  poor  person. 

LXXin.  Party  refused  may  apply  to  Sheriff, — That  if  relief  shall  be  refused 
to  any  poor  person  who  shall  have  made  application  for  relief,  it  shall  and 
may  be  lawful  for  such  poor  peraon  to  apply  to  the  Sheriff  of  the  county  in 
which  the  parish  or  combination  from  which  such  poor  person  has  claimed 
relief,  or  any  portion  of  such  parish  or  combination  is  situate,  and  the 
said  Sheriff  shall  forthwith,  if  he  be  of  opinion  that  such  poor  person  is,  upon 
the  facts  stated,  legally  entitled  to  relief,  make  an  order  upon  the  Inspector 
of  the  poor,  or  other  officer  of  such  parish  or  combination,  directing  him 
to  afford  relief  to  such  poor  persons  in  the  meantime,  until  such  Inspector  or 
other  officer  shall,  on  or  before  a  day  to  be  appointed  by  the  said  Sheriff, 
and  to  be  intimated  in  the  same  order,  give  in  a  statement  in  writing  show- 
ing the  reasons  why  the  application  of  such  poor  person  for  relief  was  re- 
fused, which  statement  the  said  Sheriff  shall  afterwards  appoint  to  be  an- 
swered, and  shall,  if  required,  nominate  an  agent  to  appear  and  answer  on 
behalf  of  such  poor  person,  and  shall  further,  if  necessary,  direct  a  record  to 
be  made  up,  and  a  proof  to  be  led  by  both  parties  ;  and  it  shall  be  lawful  for 
the  Sheriff,  if  he  shall  see  fit,  to  direct  the  interim  support  to  such  poor  per- 
son, to  be  continued  until  a  final  judgment  shall  have  been  pronounced  on 
the  merits  of  the  case :  Provided  always  that  nothing  herein  contained  shall 
be  construed  to  enable  the  said  Sheriff  to  determine  on  the  adequacy  of  the 
relief  which  may  be  afforded,  or  to  interfere  in  respect  of  the  amount  of  re- 
lief to  be  given  in  any  individual  case.  ^ 

LXXIV.  Proceedings  for  Inadequate  Relief — ^That  in  every  case  in  which 
.  any  poor  person  shall  consider  the  relief  granted  him  to  be  inadequate, 
such  poor  person  shall  lodge  or  cause  to  be  lodged  a  complaint  with  the 
Board  of  Supervision,  which  Board  shall  and  is  hereby  required,  without  de- 
lay, to  investigate  the  nature  and  grounds  of  the  complaint ;  and  if,  upon  in- 
quiry, it  shall  appear  that  the  grounds  of  such  complaint  are  well  found/ed, 
and  if  the  same  shall  not  be  removed,  then  the  said  Board  shall  by  a  minute 
declare  that  in  the  opinion  of  the  Board  such  poor  person  has  a  just  cause  of 
action  against  the  parish  or  combination  from  which  he  claims  relief,  and 
a  copy  of  such  minute,  certified  and  signified  by  the  secretary,  shall,  if  re- 
quired, be  delivered  to  such  poor  person,  and  upon  the  production  or  exhi- 
bition of  such  minute  or  certified  copy  thereof  such  poor  person  shall  forth- 
with, and  without  any  further  proceedings,  be  entitled  to  the  benefit  of  the 
poor's  roll  in  the  Court  of  Session ;  and  it  shall  be  lawful  for  the  Board  of 
Supervision,  after  any  action  has  actually  been  commenced  by  or  on  behalf 
of  such  poor  person,  to  award  to  him  such  interim  aliment  as  to  the  said 
Board  shall  seem  just  during  the  dependency  of  such  action,  which  award 
the  Parochial  Board  of  every  such  parish  orcombination  shall  be  bound  to  obey. 

^  The  form  of  procedure  is  regulated  by  Act  of  Sederunt,  i^fTa, 
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LXXV.  No  Action, — ^That  it  shall  not  be  competent  for  any  court 
of  law  to  entertain  or  decide  any  action  relative  to  the  amount  of  relief 
granted  by  Parochial  Boards,  unless  the  Board  of  Supervision  shall  pre- 
viously  have  declared  that  there  is  a  just  cause  of  action  as  hereinbefore 
provided. 

LXXVX  Settlement  by  Residence. — ^That  from  and  after  the  passing  of  this 
Act  no  person  shall  be  held  to  have  acquired  a  settlement  in  any  parish  or 
^combination  by  residence  therein,  unless  such  person  shall  (1)  have  resided 
for  five  years  continuously  in  such  parish  or  combination,  and  (2)  shall  have 
maintained  himself  without  having  recourse  to  common  begging,  either  by 
himself  or  his  family,  and  (3)  without  having  received  or  applied  for 
parochial  relief;  and  no  person  who  shall  have  acquired  a  settlement  hj 
residence  in  any  parish  or  combination  shall  be  held  to  have  retained  such 
settlement  if  during  any  subsequent  period  of  five  years  he  shall  not  have 
resided  in  such  parish  or  combination  continuously  for  at  least  one  year : 
Provided  always,  that  nothing  herein  contained  shall  be  held  to  affect  those 
persons  who,  previous  to  the  passing  of  this  Act,  shall  (1)  have  acquired  a 
settlement  by  virtue  of  a  residence  of  three  years,  and  (2)  shall  have 
become  proper  objects  of  parochial  relief.^ 

LXXVII.  Removal  of  English  and  Irish  Paupers, — ^That  if  any  poor  person 
born  in  England^  Ireland^  or  the  Isle  of  Man^  and  not  having  acquired  a 
settlement  in  any  parish  or  combination  in  Scotland^  shall  be  in  the  course  of 
receiving  parochial  relief  in  any  parish  or  combination  in  Scotland^  then  and 
in  such  case  it  shall  be  lawful  for  the  Sheriff  or  any  two  Justices  of  the  peace 
of  the  county  in  which  such  parish  or  any  portion  thereof  is  situate,  and  they 
are  hereby  authorized  and  required,  upon  complaint  made  by  the  Inspector 
of  the  poor,  or  other  ofiicer  appointed  by  the  Parochial  Board  of  such  parish 
or  combination,  that  such  poor  person  has  become  chargeable  to  such  parish 
or  combination  by  himself  or  his  family,  to  cause  such  person  to  be  brought 
before  them,  and  to  examine  such  person  or  any  witness,  on  oath,  touching 
the  place  of  the  birth  or  last  legal  settlement  of  such  person,  and  to  take 
such  other  evidence  or  other  measures  as  may  by  them  be  deemed  necessary 
for  ascertaining  whether  he  has  gained  any  settlement  in  Scotland  \  and  if  it 
shall  be  found  by  such  Sheriff  or  Justices  that  the  person  so  brought  before 
them  was  bom  either  in  England  or  Ireland  or  the  Isle  of  Man^  and  has  not 
gained  any  settlement  in  Scotland,  and  has  actually  become  chargeable  to  the 
complaining  parish  or  combination  by  himself  or  his  family,  then  such 
Sheriff  or  Justices  shall,  and  they  are  hereby  empowered,  by  an  order  of 
removal  under  their  hands,  which  order  may  be  drawn  up  in  the  form  of  the 
Schedule  (A)  hereunto  annexed,  to  cause  such  poor  person,  his  wife,  and 
such  of  his  children  as  may  not  have  gained  a  settlement  in  Scotland,  to  be 
removed  by  sea  or  land,  by  and  at  the  expense  of  the  complaining  parish,  to 
England  or  Ireland  or  the  Isle  of  Man  respectively,  according  as  such  poor 
person  shall  belong  to  England^  Ireland^  or  the  Isle  of  Man:  Provided  always, 
that  no  person  shall  be  so  removed  until  there  has  been  obtained  a  certifi- 
cate, on  soul  and  conscience,  by  a  regular  medical  practitioner,  setting  forth 

1  1.  Held  that  both  requisites  are  necessary  to  found  the  exception  ;  Uf,  residence  of 
three  years  ;  and  2c{,  being  a  proper  object  of  parochial  relief — previous  to  the  passing  of  the 
Act ;  16th  Feb.  1849,  Skene.  2.  Held  that  support  by  contributions  of  relations,  but  with- 
out parochial  relief,  did  not  constitute  a  person  **a  proper  object  of  parochial  relief**  under 
this  section  ;  6th  June  1851,  Forbes.  3.  Absence  for  m>wards  of  four  years  held  to  destroy 
the  previous  settlement  by  five  years*  residence  *,  7th  Feb.  1851,  Hay.  A  similar  decision 
given  I5th  Jan.  1852,  Hay. 
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that  the  health  of  such  person,  his  wife  and  children  as  aforesaid,  is  such  as 
to  admit  of  such  removal :  Provided  also,  that  nothing  herein  contained  shall 
prevent  any'^Parochial  Board  or  their  Inspector  from  making  arrangements  for 
the  due  and  proper  removal  of  such  poor  persons  either  bj  land  or  water^ 
provided  the  arrangement  be  made  with  the  consent  of  such  poor  persons 
themselves.^ 

LXXVm.  Removing  Officer. — ^That  every  officer,  constable,  or  other  per- 
son to  whom  any  such  order  of  removal  shall  be  delivered  for  the  purpose  of 
being  carried  into  execution,  shall  and  may  by  virtue  thereof  detain  and  hold 
in  safe  custody  every  poor  person  mentioned  in  any  such  order  until  such 
poor  person  shall  have  arrived  at  the  place  to  which  he  is  ordered  to  be 
removed,  and  shall  and  may  for  that  purpose,  in  every  county  and  place 
through  which  he  shall  pass  in  the  due  execution  of  such  order,  have  and 
exercise  the  powers  with  which  a  constable  is  by  law  invested,  notwith- 
standing such  person  may  not  otherwise  be  empowered  to  act  as  a  constable 
for  the  county  or  place  respectively  through  which  he  may  have  occasion  to 
pass  in  carrying  such  order  into  execution,  and  although  such  order  may  not 
have  been  granted  or  backed  by  any  Judge  or  magistrate  of  such  county  or 
place. 

LXXIX.  Persons  again  becoming  chargeable, — ^That  if  any  person  who  has 
been  removed  to  England  or  Ireland  or  the  Isle  of  Man  from  any  parish  or 
combination  in  Scotland,  under  any  order  of  removal,  shall  afterwards  return 
to  Scotland  and  apply  for  relief,  or  again  become  chargeable  by  himself  or 
his  family  to  the  same  parish  or  combination,  without  having  obtained  a 
settlement  therein,  such  person  shall  be  deemed  to  be  a  vagabond  under 
the  provisions  of  an  Act  of  the  Scottish  Parliament  passed  in  the  year  one 
thousand  five  hundred  and  seventy-nine,  c.  74,  entituled,  '*  An  Act  for 
Punishment  of  Strang  and  Idle  Beggars,  and  Reliefe  of  the  pure  and 
impotent,"  and  may  be  apprehended  and  prosecuted  criminally  before  the 
Sheriff  of  the  county  in  which  such  parish  or  any  portion  thereof  is 
situate,  at  the  instance  of  the  Inspector  of  the  poor  of  the  parish  to  which 
he  shall  have  so  applied  for  relief  or  become  chargeable,  and  shall  upon 
conviction  be  punishable  by  imprisonment,  with  or  without  hard  labour, 
for  such  a  period  as  the  said  Sheriff  shall  think  proper,  not  exceeding  two 
months. 

LXXX.  Punishment  for  Desertion  of  Wives,  etc. — ^That  every  husband  or 
father  who  shall  desert  or  neglect  to  maintain  his  wife  or  children,  being 
able  so  to  do,  and  every  mother  and  every  putative  father  of  an  illegitimate 
child,  afier  the  paternity  has  been  admitted  or  otherwise  established,  who 
shall  refuse  or  neglect  to  maintain  such  child,  being  able  so  to  do,  whereby 

1  The  powers  in  this  section  are  extended  by  Act  10  and  11  Vict.  c.  33  n847),  to  the 
followiDg  effect :  '^  That  it  shall  be  lawful  for  any  Inspector  of  the  noor,  or  other  officer  ap- 
pointed by  the  Parochial  Board  of  any  parish  or  combination  in  Scotland,  to  take  and  convey 
before  the  Sheriff  or  any  two  Justices  of  the  peace  of  the  county  in  which  the  parish  or  com- 
bination for  which  Buch  Inspector  or  officer  acts,  or  any  portion  thereof,  is  situated,  without 
previous  cnmplaint  or  warrant  in  that  behalf,  every  poor  person,  who  shall  be  in  the  course  of 
receiving  parochial  relief  in  any  parish  or  combination  in  Scotland,  and  who  he  may  have 
reason  to  believe  is  liable  to  be  removed  from  Scotland  under  the  secondly  recited  Act  (8  and 
9  Vict)  ;  and  the  SherifiT  or  Justices  before  him  any  such  person  shall  be  so  brought  shall 
make  such  examination,  and  proceed  in  the  same  manner  in  all  respects,  as  if  such  person 
had  been  brought  before  him'or  them,  under  and  in  the  manner  directed  by  that  Act.  That 
every  person  who  by  this  Act  is  authorized  to  take  and  convey  anv  poor  person  before  any 
Sherifior  Justices  shall,  in  the  execution  of  this  Act,  in  that  behalf  have  and  exercise  all  the 
rights,  privileges,  powers,  and  immunities  with  which  a  constable  is  by  law  invested."  Am  to 
removal  o/Seofch  poor  from  England,  tee  8  and  9  Vict.  c.  1 17,  «.  4  ;  9  and  10  Viet.  e.  66  ;  10 
11  Viet.  e.  9^ 
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such  wife  or  children  or  child  shall  become  chargeable  to  any  parish  or  com* 
bination,  shall  be  deemed  to  be  a  vagabond  under  the  provisions  of  the  afore- 
said Act  of  the  Scottish  Parliament,  passed  in  the  year  One  thousand  five 
hundred  and  seventy-nine  (c.  74),  and  may  be  prosecuted  criminally  before 
the  Sheriff  of  the  county  in  which  such  parish  or  combination  or  any  por- 
tion thereof  is  situate,  at  the  instance  of  the  Inspector  of  the  poor  of  such 
parish  or  combination,  and  shall  upon  conviction  be  punishable  by  fine 
or  imprisonment,  with  or  without  hard  labour,  at  the  discretion  of  the  said 
Sheriff.  {See  note  under  Mutiny  Act^  supra,  p.  676,-  and  Rules  6y  Sheriffs 
infra,y 

LXXXI.  Penalties,  how  Recovered. — ^That  every  penalty  or  forfeiture  im- 
posed by  this  Act,  the  recovery  of  which  is  not  otherwise  provided  for,  may 
be  recovered  by  summary  proceeding  upon  complaint  in  writing  made  in 
the  name  (1)  of  the  Secretary  to  the  Board  of  Supervision,  or  (2)  of  any  agent 
to  be  appointed  by  a  minute  of  the  said  Board  (1)  to  the  Sheriff  of  the  county 
in  which  the  offence  shall  have  been  committed,  or  (2)  to  the  Sheriff  of  any 
county  in  which  the  offender  may  be  found  ;  and  on  such  complaint  being 
made  such  Sheriff  shall  (1)  issue  a  warrant  for  bringing  the  party  complained 
against  before  him,  or  (2)  shall  issue  an  order  requiring  the  party  complained 
against  to  appear  on  a  day  and  at  a  time  and  place  to  be  named  in  such 
order ;  and  every  such  order  shall  be  served  on  the  party  offending  either 
in  person  or  by  leaving  with  some  inmate  at  his  usual  place  of  abode  a  copy 
of  such  order,  and  of  the  complaint  whereupon  the  same  has  proceeded : 
and  either  upon  the  appearance  or  upon  the  default  to  appear  of  the  party 
offending  it  shall  be  lawful  for  the  Sheriff  to  proceed  to  the  hearing  of  the 
complaint,  and  upon  proof  of  the  offence,  either  by  the  confession  of  the 
party  complained  against  or  other  legal  evidence,  and  without  any  written 
pleadings  or  record  of  evidence,  to  convict  the  offender,  and  upon  such  con- 
viction to  decern  and  adjudge  the  offender  to  pay  the  penalty  or  forfeiture 
incurred,  as  well  as  such  expenses  as  the  Sheriff  shall  think  fit,  and  to  grant 
warrant  for  imprisoning  the  offender  until  such  penalty  or  forfeiture  and  ex- 
penses shall  be  paid :  Provided  always,  that  such  warrant  shall  specify  the 
amount  of  such  penalty  or  forfeiture  and  expenses,  and  shall  also  specify  a 
period  at  the  expiration  of  which  the  party  shall  be  discharged,  notwith- 
standing such  penalty  or  forfeiture  or  expenses  shall  not  have  been  paid,  and 
shall  in  no  case  exceed  three  calendar  months. 

LXXXn.  Application  of  Penalties, — That  the  Sheriff  by  whom  any  penalty 
or  forfeiture  shall  be  imposed  by  virtue  of  this  Act,  the  application  whereof 
is  not  herein  otherwise  provided  for,  shall  award  such  penalty  or  forfeiture 
to  the  poor  of  the  parish  or  combiiation  in  which  the  offence  shall  have 
been  committed,  and  shall  order  the  same  to  be  paid  over  to  the  Inspector  of 
the  poor  or  other  officer  for  that  purpose  ;  provided  that  no  person  shall  be 
liable  to  the  payment  of  any  penalty  or  forfeiture  imposed  by  virtue  of  this 
Act  unless  such  penalty  or  forfeiture  shall  have  been  prosecuted  for  within 

1  The  following  returns  were  obtained  by  the  General  Board  of  Supervifiion  of  persons 
becoming  chargeable  to  parishes  in  consequelice  of  beini?  deserted  by  the  head  of  the  family, 
during  the  five  years  from  1849  to  1853  inclusive,  and  will  be  found  in  Report  on  Arrestment 
of  Wages,  by  John  Hill  Burton,  Esq.,  1854,  (p.  32)  :— 


City  Parish,  Glassrow,     -  -  4050 

Barony  Parish,  Glasgow.  -  2317 

Edinburgh  Parish,  (proper),  -  770 

Paisley,  -        -        -        -  -  620 

Abbey  Parish,  Paisley,  -  -  3a5 


Aberdeen,      *        -        -        -  242 

Dundee,          -        -        -        -  219 

Gorbals,  (Glasgow),          -        -  67 

Ayr,       -----  57 


POOR  LAW  (8  AXD  9  ViCT-)  801 

of  the  olleaoe  lor  whkh  it  has  b«an  ia* 


T.XXXni.  jgi^  prnm  j  am^titmt  TTibMsm.— Tluu  no  inkabituit  or  oOmt 
persoo  InUe  to  be  m't  ii  ir  I  for  tbe  rdi^  of  tbe  poor  in  anj  parisk  shall  he 
deemed  ui  incoapeieBt  witaesB  in  anj  proceeding  lor  the  nMOferr  of  any 
penaltj  or  §ariaamrt  inlKcted  or  impoeed  for  «nj  oiience  agminst  tht»  Act, 
noCirithatandm^  aoch  penaltr,  when  recovered,  shall  be  apphoable  a$  afooe* 
said.^ 

LXXXIV.  PtmJiy  m  Witmes$e$.—ThMt  if  anj  penm  who  shall  be  soia* 
moned  as  a  witaeas  to  give  evidence  before  anj  SheritiT  in  anr  matter  in 
which  such  Sherifr  shall  have  jurisdiction  under  the  provisions  of  this  Act 
shall,  without  reaaooable  excuse,  relbse  or  neglect  to  appear  at  the  time  and 
pbce  appointed  for  that  piupose,  or  appearing  shall  rsfose  to  be  examined 
upon  oath  or  to  give  evidence  before  snch  Sheriff,  every  such  per»n  shall 
forfeit  a  sum  not  exceeding  five  pounds  for  every  such  oflfence«  over  and 
above  any  other  punishment  to  which  such  person  oiay  by  law  be  liable  for 
every  sndi  refosaL 

LXXXV.  InformaRiia. — ^That  no  proceeding  for  the  recovery  of  penalties 
or  forfeitures  in  pursuance  of  this  Act  shall  be  set  aside  for  want  of  form,  or 
on  the  ground  of  no  record  having  been  made,  nor  shall  the  same  be  removed 
by  sospensiop,  advocation,  appeal,  or  otherwise  into  or  be  in  any  manner 
subject  to  review  or  reduction  by  any  superior  court. 

LXXXVL  Limiatkm  of  Actions. — That  all  actions  on  account  of  any 
thing  done  in  the  execution  of  this  Act  shall  be  brought  before  the  Sheriff 
Court,  and  every  such  action  shall  be  commenced  within  three  calendar 
months  after  the  feet  committed,  and  notice  in  writing  of  such  action,  and 
of  the  cause  thereof,  shall  be  given  to  the  defender  one  calendar  month  at 
least  before  the  commencement  of  the  action,  and  no  pursuer  shall  recover 
in  any  action  for  irregularity  or  wrongful  proceedings  if  tender  of  sufficient 
amends  shall  be  made  by  or  on  behalf  of  the  party  who  shall  have  committed 
or  caused  to  be  committed  any  such  irregularity  or  wrongful  proceedings  be* 
fore  such  action  shall  have  been  brought,  or  if  during  the  dependence  of  such 
action  a  tender  shall  be  made  of  sufficient  amends,  and  of  all  charges  and  ex- 
penses which  the  pursuer  may  already  at  the  time  of  such  tender  being  made 
have  incurred  in  prosecuting  such  action.^ 

LXXXVn.  jRefusal  or  Neglect  of  Parochial  JSoorcfo.— That  in  case  any 
Parochial  Board  shall  refuse  or  neglect  to  do  what  is  herein  or  otherwise  by 
law  required  of  them,  or  in  case  any  obstruction  shall  arise  in  the  execution 
of  this  Act,  it  shall  be  lawful  for  the  said  Board  of  Supervision  to  apply  by 
summary  petition  to  the  Court  of  Session,  or,  during  the  vacation  of  the  said 
Court,  to  the  Lord  Ordinary  on  the  bills,  which  Court  and  Lord  Ordinary  are 
hereby  authorized,  and  directed  in  such  case  to  do  therein  as  such  Court 
or  Lord  Ordinary  shall  deem  just  and  necessary. 

LXXXVllL  Assessments  may  he  recovered  summarily, — ^That  the  whole 

>  The  penalty  leviable  under  the  80th  section  being  for  a  criminal  ofTenoe  in  a  proseoutioa 
with  concouree  of  the  fiscal,  might  be  supposed  payable  to  the  Crown.  But  on  an  applica- 
tion to  the  Lord  Advocate  (Rutherfurd),  he  directed  a  fine  of  L.6  to  be  paid  to  an  Inspector 
tinder  the  82d  section.    {Parish  of  Blairgowrie,  Perthshire.) 

«  This  had  already  been  made  general  law  by  3  and  4  Vict,  c  26  (1840.)  8oo  20th  July 
1850,  Strathmiglo  ;  but  interest  is  no  longer  an  objection  to  the  admissibility  of  a  witness,  by 
15th  Vict.  0.27(1862.) 

'  An  action  of  reduction  oj  warrant  to  levy  was  found  competent,  notwithstanding  the 
clause  of  limitation  in  the  86th  section  ;  14th  Feb.  11^50,  Ferguson.  An  action  of  damages 
against  a  Collector  was  held  excluded,  because  of  no  notice  of  action  ;  llth  Fob.  1H.*2, 
Ferguson. 

an 
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[>owers  and  right  of  issuing  summary  warrants  and  proceedings,  and  all  re- 
medies and  provisions  enacted  for  collecting,  levying,  and  recovering  the 
land  and  assessed  taxes,  or  either  of  them,  and  other  public  taxes,  shall  be 
held  to  be  applicable  to  assessments  imposed  (gr  the  relief  of  the  poor  ;  and 
the  Sheriffs,  ^lagistrates.  Justices  of  the  Peace,  and  other  Judges  may  grant 
the  like  warrants  for  the  recovery  of  all  such  assessments  in  the  same  form 
and  under  the  same  penalties  as  is  provided  in  regard  to  such  land  and  as- 
sessed taxes  and  other  public  taxes  :  *  Provided  always.  That  it  shall  never- 
theless be  competent  to  prosecute  for  and  recover  such  assessments  by  action 
in  the  Sherifi''s  small  debt  court,^  and  all  assessments  for  the  relief  of  the 
poor  shall,  in  case  of  bankruptcy  or  insolvency,  be  paid  out  of  the  first  pro- 
ceeds of  the  estate,  and  shall  be  preferable  to  all  other  debts  of  a  private 
nature  due  by  the  parties  assessed. 

LXXXIX.  Parochial  Board  may  Botrow, — ^That  if  the  Parochial  Board 
of  any  parish  or  combination  shall  find  it  necessary  in  any  year  or  half-year 
to  make  disbursements  for  the  relief  of  the  poor  beyond  the  amount  received 
of  the  assessment  applicable  to  the  expenditure  of  such  year  or  half-year,  it 
shall  be  competent  for  such  Board  to  borrow  money  on  the  security  of  such 
part  of  the  assessment  as  is  still  due  and  unreceived,  but  not  to  an  amount 
greater  than  one-half  of  such  part  of  such  assessment ;  and  when  any  money 
has  been  so  borrowed  as  aforesaid  on  the  security  of  assessments,  it  shall  not 
be  competent  to  borrow  on  the  security  of  any  future  assessment  until  the 
money  borrowed  as  aforesaid  shall  have  been  paid  off. 

XC.  Notices, — That  in  all  cases  in  which,  by  the  provision  of  this  Act, 
notice  or  intimation  is  required  to  be  given  without  prescribing  the  particular 
form  of  the  notice,  or  the  manner  in  which  the  same  is  to  be  given,  it  shall 
be  lawful  for  the  Board  of  Supervision  from  time  to  time  to  fix  the  form  of 
such  notice  or  intimation,  and  the  manner  in  which  the  same  is  to  be  given. 

XCI.  Former  Acts  Repealed, — That  all  laws,  statutes,  and  usages  shall  be 
and  the  same  are  hereby  repealed,  in  so  far  as  they  are  at  variance  or  incon- 
sistent with  the  provisions  of  this  Act;^  provided  always,  that  the  same 
shall  continue  in  force  in  all  other  respects :  Provided  also,  that  nothing 
herein  contained  shall  be  held  to  affect  or  repeal  an  Act  passed  in  the  seventh 
year  of  Her  present  Majesty  (c.  6)  intituled,  "  An  Act  for  the  Liquidation 
of  the  Debt  owing  by  the  Charity  Workhouse  of  the  City  of  Edinburgh,** 
in  so  far  as  such  Act  relates  to  that  debt,  and  the  powers  thereby  conferred 
for  paying  off  the  same. 

SCHEDULE  to  which  the  foregoing  Act  refers. 

Schedule  (A.) 

Orders  for  removal  to  England^  etc, 
I,  A,  B,y  the  Sheriff  [or  we,  C.  D,  and  B.  i^.,  two  of  the  Justices  of  the 

^  The  Collector  and  not  the  Inspector  is  the  proper  officer  in  whose  name  diligence  should 
proceed  for  poor-rates ;  8th  Feb.  1851,  Leys.  Imprisonment  for  poor-rates  is  exempted  from 
the  Act  abolishing  imprisonment  for  small  debts  (L.8,  6s.  8d.)  The  Act  which  regulates  the 
recoyery  of  the  assesAed  taxes  is  52  Geo.  III.  c.  ^5,  ss.  13  and  14.  (See  forms  of  warrants 
annexed,  and  article  valuation.) 

*  This  clause  would  appear  to  authorize  an  action  for  a  greater  amount  than  L.12y 
although  the  decLiratory  words  to  that  effect  introduced  in  the  Salmon  Fishing  Act  are  here 
awanting.  * 

'  Held  that  lands  which  were  formerly  assessed  by  local  statute  in  two  parishes,  were  held 
liable  in  fature  to  the  parish  in  which  situated  ;  ]4to  July  1849,  Allan.    (See  sec.  46.) 
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Peace,]  of  the  county  of  do  hereby  order  and  adjudge  O.  iT., 

who  has  become  and  is  now  actually  chargeable  to  the  parish  of 

to  be  removed  with  J,  H,  his  wife,  and  K,  L,  M.  his  children,  and 
conveyed  to  England,  etc,y  in  pursuance  of  the  provisions  of  an  Act  made 
and  passed  in  the  eighth  and  ninth  years  of  the  reign  of  Queen  Victoria, 
intituled  [Title  of  this  Act.'] 

(Signed) — 

ACT  OF  SBDEBUNT  FOB  REGULATING  PROCEDURE  BEFORE  THE  SHERIFF  COURTS 
IN  APPLICATIONS  UNDER  THE  STATUTE  8tH  AND  9tH  VICT.  C.  83,  S.  73. 

Edinburgh^  \2th  February  1846. — Whereas  it  is  proper  that  proceedings 
before  Sheriffs  under  the  Statute  8th  and  9th  Vict.  c.  88,  intituled  "  An 
Act  for  the  Amendment  of  the  laws  relating  to  the  Belief  of  the  Poor  in 
Scotland,**  should  be  summary  and  uniform, — 

The  Lords  of  Council  and  Session  do  hereby  enact  and  declare — 

1.  That  where  relief  has  been  refused,  by  any  parish  or  combination,  to 
any  poor  person  who  shall  have  made  application  for  relief,  such  poor  person 
may  apply  to  the  Sheriff  of  the  county,  without  the  intervention  of  an  agent, 
and  either  verbally  or  in  writing.^ 

2.  That  the  Sheriff  shall  forthwith  proceed  to  consider  the  facts  stated  by 
such  poor  person ;  and  if  he  be  of  opinion,  upon  the  facts  so  stated,  that  such 
poor  person  is  not  legally  entitled  to  relief,  he  shall  at  once  pronounce  a  de- 
liverance to  that  effect. 

8.  That  if,  on  the  contrary,  the  said  Sheriff  shall  be  of  Opinion,  upon  the 
&cts  so  stated,  that  such  poor  person  is  legally  entitled  to  relief  then  he 
shall  forthwith  make  an  order  upon  the  Inspector  of  the  poor,  or  other  officer 
of  the  parish  or  combination,  directing  him  to  afford  relief  to  such  poor 
person  in  the  meantime,  until  such  Inspector  or  other  officer  shall,  on  or 
before  a  day  to  be  appointed  by  the  Sheriff  in  the  same  order,  and  to  be  in- 
timated, lodge,  with  the  Sheriff-derk  a  statement,  in  writing,  showing  the 
reason  why  the  application  of  such  poor  person  for  relief  was  refused. 

4.  That  it  shall  be  sufficient  intimation  of  such  order  to  the  said  Inspector 
or  other  officer,  that  a  certified  copy  thereof  be  transmitted  to  him  through 
the  post-office,  marked  on  the  back  with  the  words,  "  Sheriff's  office — poor- 
law  intimation — ^immediate."  And  it  shall  be  the  duty  of  the  Sheriff-clerk 
to  make  such  intimation.  And  the  Sheriff-clerk  shall  preserve  the  principal 
order  by  the  Sheriff,  and  likewise  enter  in  the  minute-book  of  court  the 
date  of  transmitting  the  copy  thereof  as  aforesaid. 

5.  That  if  after  such  intimation,  the  Inspector  or  other  said  officer,  shall 
not,  within  the  time  appointed  by  the  Sheriff,  lodge  a  statement,  in  writing, 
in  terms  of  the  Sheriff's  order,  the  Sheriff  shall  forthwith,  upon  a  certificate 
by  the  Sheriff-clerk  that  a  copy  of  such  order  was  duly  transmitted  as  afore- 
said, pronounce  a  deliverance  or  judgment,  definitively  finding  such  poor 
person  to  be  legally  entitled  to  relief,  and  ordaining  the  parish  or  combina- 
tion instantly  to  proceed  and  determine  the  question  of  amount. 

6.  That  where,  on  the  other  hand,  the  Inspector,  or  other  said  officer,  shall 

>  By  an  order  of  the  Board  of  Superviaion,  an  Inspector  ia  bound  to  give  to  an  applicant 
who  has  been  refused  relief,  "  Reasons  of  Refusal/^  in  writing,  which  may  be  laid  before  the 
Sheriff  on  making  the  application,  and  thereby  prevent  a  party  being  improperly  ordered 
interim  reliel^  which  formerly  was  imperative  on  the  applicant's  «>r|Nir^  statement. 
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duly  lodge  his  statement,  in  writing,  in  terms  of  the  Sheriff's  order,  the  Sheriff 
shall  appoint  the  same  to  be  answered  ;  and  he  shall,  if  required,  nominate 
an  agent  to  appear  and  answer  on  behalf  of  such  poor  person ;  and  shaU 
further,  if  necessary,  direct  a  record  to  be  made  up,  and  a  proof  to  be  led, 
by  both  parties ;  after  which  he  shall  proceed  to  pronounce  judgment  in 
the  cause,  finding  substantively  such  poor  person  to  be  legally  either  entided 
or  not  entitled  to  relief;  and,  in  the  former  case,  ordaining  the  parish  or 
combination,  as  before,  instantly  to  proceed  and  determine  the  question  of 
amount. 

7.  That  so  long  as  the  cause  shall  be  in  dependence  before  the  Sheriff,  and 
after  the  said  Inspector,  or  other  officer,  shall  have  given  in  his  statement, 
in  writing,  as  aforesaid,  it  shall  be  lawful  for  the  Sheriff  to  resume,  at  any 
time,  the  question  of  interim  support;  and  (if  he  shall  see  fit)  to  direct  such 
interim  support  to  be  continued  until  a  final  judgment  shall  have  been  pro- 
nounced on  the  merits  of  the  case;  And  it  shall,  on  the  other  hand,  be  law- 
ful for  the  Sheriff  (if  he  see  fit),  after  the  said  Inspector,  or  other  officer, 
shall  have  given  in  his  statement,  in  writing,  to  direct  such  interim  support 
to  be  at  any  time  discontinued — as  well  as  thereafter,  at  any  time,  to  ordain 
the  same  to  be  of  new  afforded,  as  he  may  see  cause. 

8.  Finally,  that  the  said  causes,  so  far  as  such  poor  person  applying  to 
the  Sheriff  is  concerned,  shall,  in  all  respects,  be  conducted  on  the  same 
footing, — ^in  regard  to  payment,  in  the  first  instance,  of  any  dues  of  Court, 
or  other  fees, — as  if  such  poor  person  had  been  admitted  to  the  benefit  of  the 
poor's  roll ;  that  is  to  say,  such  poor  person  shall  not  in  the  first  instance, 
be  liable  in  payment  either  of  any  dues  of  Court,  or  of  any  dues  to  the  clerk 
or  officers  of  Court,  or  of  fees  to  any  agent  who  may  have  been  appointed 
to  act  in  his  behalf,  as  aforesaid,  except  to  the  extent  of  actual  outlay ;  but 
in  the  event  of  such  poor  person  being  ultimately  found  entitled  to  expenses 
of  process,  it  shall  be  competent  to  such  poor  person  to  include  and  charge 
in  his  account  of  said  expenses,  as  against  the  parish  or  combination,  sdl 
ordinary  fees  of  Court,  including  clerk's  dues  and  dues  of  extract,  as  well  as 
fees,  at  the  usual  rate  of  charge,  to  his  agent,  and  any  officers  of  Court,  in. 
like  manner  as  if  he  had  been  an  ordinary  litigant;  and  on  the  said 
expenses  being  recovered,  the  amount  thereof  shall  be  accounted  for  by  such 
poor  person,  or  his  agent,  to  the  several  parties  interested.  And,  further, 
in  the  event  of  such  poor  person's  being  ultimately  subjected,  by  the 
Shcrifi^'s  judgment,  in  expenses  to  the  parish  or  combination,  the  expenses 
so  awarded  shall  be  held  to  include  all  the  usual  fees  and  dues,  payable,  and 
which  have  been  paid,  by  the  said  parish  or  combination  in  the  character  of 
an  ordinary  litigant. 

'  And  the  Lords  appoint  this  Act  to  be  inserted  in  the  books  of  sederunt, 
and  to  be  printed  and  published  in  common  form. 

D.  BOYLE,  LP.D. 

REGULATIONS  ADOPTED  BT  THIB   SHERIFFS,  REGARDING  PROSECUTIONS   UNDER 

SECTIONS  79  AND  80  OF  NEW  POOR  LAW  ACT. 

The  attention  of  the  Sheriffs,  at  a  meeting  held  in  Edinburgh  this  day, 
having  been  called  to  the  provisions  of  the  79th  and  80th  sections  of  the 
Poor  Law  Amendment  Act,  and  to  the  form  proper  to  be  adopted  in  prose- 
cutions under  these  sections:  They  are  of  opinion, — 

1.  That  the  most  convenient  form  of  prosecution,  where  the  conclusion 
of  the  libel  is  restricted  to  imprisonment  not  exceeding  sixty  days  or  a  fine 


POOR  LAW  (Regulations.)  805 

not  eoDceeding  L.10,  appears  to  be  that  prescribed  for  the  trial  of  offenders, 
summarilj,  under  the  Statute  9th  Geo.  IV.  c.  29. — Schedule  C,  annexed 
to  that  Act,  prescribes  the  form  of  libel  at  the  instance  of  a  private  partj, 
with  concurrence  of  the  Procurator-fiscal ;  and  though,  by  the  Poor  Law 
Amendment  Act,  the  Inspector  is  made  prosecutor,  the  prosecution  being 
described  as  a  criminal  one,  should  be  with  concourse  of  the  Procurator- 
fiscal. 

2.  The  Poor  Law  Amendment  Act  declares  imprisonment,  with  or  with- 
out hard  labour,  for  such  period  as  the  Sheriff  shall  think  proper,  not 
exceeding  two  monthsy  to  be  the  punishment  of  the  offence  mentioned  in 
section  79 ;  and  fine  or  imprisonment,  with  or  without  hard  labour,  at  the 
discretion  of  the  Sheriff,  to  be  the  punishment  for  the  offence  mentioned  in 
section  80.  But  if  the  summary  form  above  referred  to  be  adopted  in  either 
case,  of  course  the  conclusion  of  the  complaint  must  be  limited  to  a  fine  not 
exceeding  L.10,  or  imprisonment  not  exceeding  sixty  days, 

iV.i9.— Two  calendar  months  may  exceed  sixtj  days  ;  and,  therefore,  the  libel 
for  any  offence  under  either  of  the  sections,  should  be  limited  to  oxty  days, 
when  unprisonment  is  concluded  for.  On  the  other  hand,  two  caJenoar 
months  ma^  be  less  than  sixtjr  days,  if  the  month  of  Fdiruary  is  included 
(not  being  leap  year),  and  this  must  be  attended  to  in  prosecutions  under 
section  79. 

8.  If  the  conclusion  of  the  libel  under  section  80  be  for  such  fine,  or  such 
period  of  imprisonment  as  the  Sheriff  may  think  proper,  the  form  of  pro- 
cedure under  Act  9th  Geo.  IV.  will  not  be  applicable,  and  the  proof  will 
require  to  be  taken  down  at  length,  and  authenticated. 
\  4.  As  prosecutor  the  Inspector  must  be  personally  present  at  every  step 
of  the  procedure  under  the  complaint  at  his  instance. 

5.  A  party  accused  under  section  80,  as  well  as  under  section  79,  may  be 
apprehended  with  a  view  to  precognition  and  trial,  and  committed, — ^the  In- 
spector being  complainer,  with  concourse  of  the  Procurator-fiscal.^ 

JOHN  CAY,  Convener. 
EDDTBUfiOH,  18^  December  1845. 

FOBM  OF  LIBEL  IN  CASES  TO  BE  TBIED  T7NDEB  8E0.  80  OF  THE  STATUTE. 

Unto  the  Sheriff  of  the  county  of  A.  The  complaint  of  J?.  C,  Inspector 
of  the  poor  for  the  parish  [or  combination']  of  2>.,  with  concurrence  of  the 
Procurator-fiscal  of  Court — humbly  showeth,  That  it  is  enacted,  by  the 
Statute  8th  and  9th  Vict.  c.  83,  s.  80,  That  [here  take  in  the  section^ :  That 
E.  F.  has  been  guilty  of  a  breach  of  the  said  enactment.  In  so  fab  as  [here 
insert  the  narrative  of  the  particular  offence,  taking  care  to  observe  the  description 
in  the  Statute,  particularly  narrating,  \st.  That  the  party  is  Husband  or  Father^ 
or  Putative  Father,  or  the  Mother,  as  the  case  may  be;  2d,  The  desertion,  or  ne- 
glect, or  refusal  to  maintain,  being  able  to  do  so;  3d,  That  the  Wife  or  Child  has 
thereby  become  chargeable  on  the  parish  or  combination^]  That,  therefore,  the 
said  JS.  F,  ought  to  be  punished  in  terms  of  the  foresaid  enactment. 

May  it  therefore  please  your  Lordship  to  grant  warrant  to  apprehend  the 
said  JS.  F.,  and  bring  him  [or  her]  before  you  Qor,  "  to  cite  him  [j>r  her]  to 

>  ^  In  practice  it  has  been  found  expedient  first  to  apprehend  the  party  on  a  preliminary 
petition — take  a  declaration  and  commit  for  ftirther  examination,  whicn  gives  opportunity  for 
an  arrangement,  and  secures  the  best  evidence  as  to  ability  to  give  support.  Where  the  party 
is  at  once  brought  up  on  complaint,  it  appears  only  competent  to  ask  whether  he  pleads  guillgr 
or  not  guilty  of  the  charge.  See  Oinuiui/ Pt-OMCvfioiif,  Cases»  Nos.  32  and  37,  also  Mote 
Mutiny  Aot,  supra,  p.  676. 
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appear  before  you"]  to  answer  this  libel,  and  thereafter  to  ordain  him  [or 
her^  to  \Jiere  specify  the  punishment  concluded  for^  taking  cart  to  obterve  the 
above  suggestions,'] 

According  to  Justice,  etc. 

Grants  concurrence.  B.  C 

A.  H,,  Procurator-fiscal, 

JVbte.— The  abore  form  may  be  adapted  to  complaints  under  sec  79»  by  ob- 
serving and  inserting  the  provisions  of  that  section. 

RULES  AS  TO  THE  DUTIES  OF  INSPECTOR. 

1 .  The  Inspector  of  the  poor  shall  attend  all  meetings  of  the  Parochial 
Board,  and  make  an  accurate  minute  of  the  proceedings  at  every  meeting, 
and  enter  it  in  a  book,  and  submit  the  same  so  entered  to  the  succeeding 
meeting,  to  be  confirmed  by  the  Board,  and  authenticated  by  the  signatore  of 
the  chairman,  as  a  true  record  of  the  proceedings  of  the  Board. 

2.  The  Inspector  shall  attend,  if  required,  meetings  of  committees  of  the 
Parochial  Board,  and  keep  an  accurate  minute  of  the  proceedings  of  such 
committees  in  the  same  manner  as  is  above  directed  in  regard  to  meetings 
of  the  Parochial  Board. 

3.  The  Inspector  shall  conduct  the  correspondence  of  the  Parochial  Board, 
according  to  such  instructions  as  he  may  receive. 

4.  The  Inspector  shall  keep  all  the  accounts,  and  preserve  and  be  respon- 
sible for  all  books,  writings,  letters,  vouchers  and  other  documents  relating 
to  the  business  of  the  Parochial  Board,  and  produce  the  same  when  required 
to  the  Board  of  Supervision,  or  to  any  person  duly  authorized  by  that  Board 
to  receive  and  inspect  the  same. 

5.  The  Inspector  shall,  either  when  required  by  the  chairman  of  the  Pa- 
rochial Board,  or  at  his  own  instance  when  the  state  of  the  parish  business 
seems  to  require  it,  call  special  meetings  of  the  Parochial  Board. 

6.  All  notices  of  general  and  special  meetings  shall  be  given  by  the  In- 
spector in  terms  of  the  regulations  of  the  Board  of  Supervision. 

7.  The  Inspector  shall  make  such  investigations,  as  to  all  questions  or 
matters  connected  with,  or  relating  to,  the  administration  of  the  laws  for  the 

.relief  of  the  poor  in  the  parish,  as  the  Board  of  Supervision  may  require, 
and  prepare  and  transmit  all  returns  and  answers  relative  thereto,  in  such 
.manner  and  form  as  the  said  Board  of  Supervision  may  direct. 

8.  The  Inspector  shall,  from  time  to  time,  prepare  such  reports  as  to  the 
state  and  management  of  the  poor  within  the  parish,  as  may  be  required  by 
the  Parochial  Board. 

9.  The  Inspector  shall  inquire  into,  and  make  himself  acquainted  with 
the  circumstances  of  the  case  of  each  individual  poor  person  receiving  relief 
from  the  poor  funds  of  the  parish. 

1 0.  The  Inspector  shall  keep  an  accurate  list  or  register  of  all  persons 
receiving  relief,  and  of  the  sums  paid  to  each,  and  of  the  period  during 
which  such  relief  has  been  given  ;  and  he  shall  also  keep  a  list  of  all  those 
who  have  applied  for,  and  been  refused  relief,  and  in  such  cases  he  shall 
state  shortly  the  grounds  of  refusal. 

1  ] .  In  every  case  in  which  application  may  be  made  to  the  Inspector  for 
relief  (whether  the  applicant  has  a  settlement  in  the  parish  or  not),  it  shall 
be  the  duty  of  the  Inspector  to  make  immediate  inquiry  into  the  circum- 
stances of  the  case  by  visiting,  either  personally  or  by  an  assistant  Inspec- 
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tor  duly  appointed  by  the  Paroohial  Board,  the  home  of  the  applicant  if 
situated  within  his  parish,  and  by  making  all  necessary  inquiries  into  the 
state  of  health,  the  ability  to  work,  and  the  means  of  support  of  the  applicant, 
and  to  report  the  result  of  such  in£[uiries  to  the  Parochial  Board  at  their 
next  meeting. 

12.  The  Inspector,  in  addition  to  the  two  annual  visits  required  by  the 
statute,  must  from  time  to  time  visit  at  their  dwellings,  either  personally  or 
by  an  assistant  Inspector  duly  appointed,  paupers  recently  admitted  on  the 
roll,  especially  those  with  whose  habits  and  character  he  may  not  previously 
have  been  well  acquainted,  and  likewise  all  such  paupers  as  he  may  have 
reason  to  suspect  of  deception  or  of  misapplying  the  relief  given  by  the 
parish. 

13.  It  is  the  duty  of  the  Inspector,  and  of  each  assistant  Inspector,  to 
insert  in  a  book  kept  for  that  purpose,  the  date  of  his  visits  to  the  dwelling 
of  each  pauper,  and  any  observations  he  may  think  it  material  to  make  on 
the  conduct  and  condition  of  the  pauper. 

14.  The  Inspector  should  report  to  the  Parochial  Board  at  its  next  meet- 
ing, all  cases  of  misapplication  by  the  pauper,  of  the  relief  given  by  the 
parish,  and  should  make  it  known  to  all  the  paupers  that  he  is  required 
so  to  do. 

15.  The  Inspector  shall  return  an  answer  to  every  application  for  relief, 
within  twenty-four  hours  of  the  time  of  its  being  made.  If  on  such  inquiry 
as  he  shall  be  able  to  make  within  that  time,  he  shall  be  satisfied  that  the 
applicant  is  in  a  state  of  destitution,  and  a  fit  object  for  parochial  relief,  he 
shall  make  such  an  alimentary  allowance  as  in  the'  circumstances  shall  be 
reasonable,  until  the  next  meeting  of  the  Parochial  Board,  when  he  shall 
make  a  full  report  thereupon.  But  if  on  such  inquiry  he  shall  be  satisfied 
that  the  applicant  is  not  a  fit  object  for  relief,  he  shall  refuse  the  application, 
and  report  the  refusal,  with  his  grounds  for  refusing  it,  to  the  Parochial 
Board  at  their  next  meeting ;  or,  if  he  shall  be  unable  within  the  twenty-four 
hours  to  satbfy  himself  as  to  the  true  circumstances  of  the  case,  he  may 
delay  making  a  final  answer  for  any  period  which  may  appear  to  him  neces- 
sary for  completing  his  inquiries,  but  in  that  case  he  shall  give  such  tempo- 
rary relief  either  in  food  or  money,  as  may  seem  necessary,  until  his  final 
answer  is  made  to  the  applicant. 

16.  The  Inspector  must  also  provide  for  and  relieve  lunatics,  fatuous  per- 
sons, orphans,  foundlings,  and  generally  all  destitute  persons  within  the 
parish  in  cases  of  sudden  or  urgent  necessity,  whether  such  persons  have  a 
settlement  in  the  parish  or  not. 

17.  Whenever  any  poor  person,  who  shall  have  become  chargeable  on  the 
parish,  shall  be  insane  or  fatuous,  the  Inspector  must  forthwith  report  the 
same  to  the  Parochial  Board  ;  and  if  that  Board  shall  not,  within  fourteen 
days  from  the  time  when  he  is  declared  or  known  to  Im^  insane  or  fatuous, 
cause  him  to  be  conveyed  to,  and  lodged  in  a  lunatic  asylum,  or  other 
establishment  legally  authorized  to  receive  lunatic  patients,  it  will  be  the 
duty  of  the  Inspector  to  report  the  same  without  delay  to  the  Board  of 
Supervision,  and  to  state  the  reasons  why  he  has  not  been  so  removed  ;  ex- 
cept in  those  cases  in  which  the  Parochial  Board  shall  have  applied  for  the 
consent  of  the  Board  of  Supervision  to  dispense  with  his  removal. 

18.  The  Inspector  must  report  at  least  once  in  every  half-year,  to  the 
Board  of  Supervision  all  cases  of  insane  or  fatuous  persons  who  are  in  receipt 
of  relief  from  the  parish,  and  state  where  and  under  whose  protection 
arc  kept  and  lodged. 
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19.  In  all  cases  of  sickness  or  accident  befaUing  persons  entitled  to  paro- 
chial relief,  and  requiring  immediate  medical  or  surgical  assistance,  the 
Inspector  most,  upon  his  own  responsibility,  take  measures  for  procuring 
without  delay,  such  medical  aid  as  can  be  obtained  in  conformity  with  the 
provisions  which  may  have  been  made,  and  the  instructions  which  he  shall 
have  received  from  the  Parochial  Board. 

20.  In  every  case  of  sickness  or  accident,  of  any  person  in  the  receipt  of 
parochial  relief,  the  Inspector  must,  as  soon  as  may  be,  and  from  time  to 
time  afterwards,  visit  the  home  of  such  sick  person,  and  supply  him  with 
such  articles  as  may  seem  necessary,  until  the  case  shall  have  been  reported 
at  the  next  meeting  of  the  Parochial  Board. 

21.  If  an  Inspector  shall  have  relieved  a  poor  person  found  destitute,  and 
belonging  to  another  parish,  it  is  the  duty  of  such  Inspector,  immediately 
on  discovering  to  what  parish  such  poor  person  belongs,  to  send  a  no- 
tice in  writing,  with  a  statement  of  the  circumstances  to  the  Inspector  of 
that  parish. 

22.  In  all  cases  where  a  poor  person  is  removable  from  one  parish  to 
another  in  Scotland,  if  the  poor  person  himself  is,  or  alleges  that  he,  or  any 
member  of  his  family,  is,  from  sickness  or  infirmity,  incapable  of  being  re- 
moved, the  Inspector  shall  not  remove  him  without  having  previously  ob- 
tained a  medical  certificate,  stating  that  such  poor  person  and  his  family 
may  be  removed  to  the  parish  to  which  he  belongs  without  prejudice  to  his 
or  their  health. 

23.  When  a  poor  person  who  has  become  chargeable  on  a  parish  is  to  be 
removed  to  England,  Ireland,  or  the  Isle  of  Man,  the  Inspector  shall  in  every 
case  before  removal,  obtain  a  certificate  on  soul  and  conscience,  by  a  regular 
medical  practitioner,  setting  forth  that  the  health  of  such  person,  and  that  of 
his  family  (if  he  have  any),  is  such  as  to  admit  of  his  being  removed. 

24.  The  Inspector  shall  keep  full  and  regular  accounts  of  all  monies 
received  and  disbursed  by  him  on  account  of  the  relief  of  the  poor. 

25.  The  Inspector  is  bound  to  observe  and  execute  all  lawful  orders  and 
directions  of  the  Parochial  Board  applicable  to  his  office. 

W.  Shtthb,  Sec, 
Approved  by  the  Bight  Hon,  Sir  Jamu  Groham^  20(A  Oct.  1845. 

BULBS  IN  OASES  OF  PAUPERS  OOMPLAININO  OF  INADEQUATE  BELIEF. 

The  Board  of  Supervision,  by  virtue  of  the  powers  vested  in  it  by  sec,  7 
of  the  Act  8th  and  9th  Vict.  c.  83,  has  made  the  following  Rules  to  regulate 
the  form  and  manner  in  which  poor  persons  seeking  redress  for  inadequate 
parochial  relief  in  terms  of  the  Act,  sec.  74,  shall  transmit  their  complaints 
to  the  Board  of  Sugervision. 

1.  No  such  complaints  in  respect  of  which  the  rules  of  the  Board  of 
Supervision  shall  not  have  been  complied  with,  will  be  received  by  the 
Board.  • 

2.  The  Inspector  of  the  poor  in  each  parish  shall  at  all  times  be  provided 
with  printed  applications  and  schedules  for  the  use  of  poor  persons  desiring 
to  lodge  such  complaints  with  the  Board  of  Supervision. 

3.  The  Inspector  shall  deliver  a  copy  of  such  application  and  schedule  to 
each  poor  person  on  the  roll  of  the  parish  who  may  demand  it. 

4.  The  Inspector,  if  required  by  the  applicant  so  to  do,  shall  fill  up  the 
schedule  in  any  terms  the  applicant  may  desire. 
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5.  If  the  applicant  ehaU  prefer  to  have  the  schedule  flUed  up  b;  tatj  other 
than  the  Inspector,  he  ahall  be  at  liberty  to  do  bo. 

6.  Every  sacb' application  and  schedule,  before  being  transmitted  to  the 
Board  of  Supervision,  must  be  signed,  at  the  places  indicated  in  the  printed 
form,  bj  the  poor  person  comphuning,  with  his  or  her  name,  of  with  a  mark 
attested  hy  one  witness. 

7.  Every  such  schedule,  before  being  transmitted  to  the  Board  of  Super- 
vision, shall  be  delivered  open,  filled  up,  and  signed  as  above  directed,  to  the 
Inspector,  who  shall  thereafter' inscribe  upon  it  such  remarks  as  he  may 
have  to  make,  and  sign  them  with  his  name  at  the  place  indicated  for  his 
signature. 

8.  The  Inspector,  if  tequired  by  the  applicant  so  to  do,  ahall,  within 
twenty-four  hours  &om  the  time  when  the  schedule  shall  have  been  delivered 
to  him  for  that  purpose,  open,  filled  up,  and  duly  signed,  forward  it  to  the 
Board  of  Supervision,  with  such  remarks  as  he  may  have  to  make  inscribed 
apoD  it. 

9.  If  the  applicant  shall  prefer  to  transmit  the  schedule  to  the  Board  of 
Supervision  otherwise  than  through  the  Inspector,  ho  shall  be  nt  liberty  to  do 
so ;  and  in  that  case,  the  Inspector  shall  return  the  schedule  to  the  applicant, 
with  such  remarks  as  he  may  have  to  make  inscribed  upon  it,  within  twenty- 
four  hours  from  the  time  when  it  shall  have  been  delivered,  open,  filled  up, 
and  duly  signed,  to  the  Inspector. 

10.  The  applications  of  poor  persona  complaining  of  inadequate  relief,  and 
the  schedules  attached  to  these  applications,  which  are  to  be  filled  up  by  or  for 
them  shall  be  in  the  forms  annexed  to  the  rules  as  issued  by  the  Boajxl. 

FORMS  OP  WAREAHT  TO  LETT  ASSESSMENT.' 

1.  CoUeetor't  Certifieatt. 
1,  ■^-  B,,  collector  of  the  assessments  for  the  relief  of  the  poor  in  the  pariah  of 
,  do  hereby  certi^,  that  the  BCveral  persons  hereinafter  named,  re- 
siding at  the  places  hereinafter  written,  all  within  the  said  pariah,  were  duly  asaeBsed 
in  the  sum  annexed  to  their  respective  names,  for  the  relief  of  the  poor  in  the  psriBh 
of  ,  for  the  period  irom  Whitsunday  to  Whit- 

sunday ,  under  the  provisions  of  the  Act  8  and  9  Vict.  c.  83 : — 


Hd.  In 

ln«nn( 

., 

Book. 

A 1.       1 

1. 
2. 

C.  F.  Wight,                  Street, 
E.  F.,  No.  66,                Street, 

0 

0 

8 

Note. — To  prevent  errort,  tie  mmt  ouifht  to  be  loriaen  in  wonlt  at  mdt  at  ttaUd 
infyurea  in  the  money  eolumn. 

And  I  further  certify,  that  due  intimation  was  given  to  the  said  several  persons  of 
the  nuns  so  assessed  upon  them  for  the  reUef  of  the  poor  in  said  paiisb,  and  pay- 
ment of  the  siun  assessed  upon  each  of  them  was  duly  demanded  or  thtm  severallj, 
but,  notwithstanding,  the  said  several  persons  refuse  or  delay  to  make  payment  of  the 


I  Undn  the  Act  SS  Geo.  Ill,  c.  9B,  acca.  13  and  14,  i 
wvrmnti  of  kdv  one  of  the  coiumiauonora  for  taiGa,  oi 
I«*  Act) 


10  Sheriff.    (6«e  Seelion  86  ot  I'oor 
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taid  sum  so  assessed  upon  each  of  them.  In  witness  whereof,  I  subscribe  this  certi- 
ficate, written  on  this  and  the  preceding  pages,  at  this 

daj  of  1855. 

(Signed)        A.  B^  Collector, 

Note. — It  is  the  Collector  and  not  the  Inspector  who  under  the  sUUtUe  should  applj^ 
for  the  warrant  to  levy  the  assessment ;  8th  Feb.  1851»  Leys. 

2.  AppUeationfor  Warrant  to  Levy. 

To  the  Honourable  Her  Majestv^s  Justices  of  <ihe  Peace  for  the  county  of 
,  the  petition  of  ^.  B.,  collector  of  poors  rates  for  the  parish  of 

Humbly  showeth, — That  the  persons  enumerated  in  the  list  written  upon  the 

preceding  pages,  were  severally  duly  assessed  in  the  sums  annexed  to 

their  respective  names  for  the  relief  of  the  poor  in  the  said  parish,  for  the  period 

firom  Whitsunday  to  Whitsunday  imder  the 

provisions  of  the  Act  8  and  9  Vict.  c.  83. 

That  the  said  several  persons  had  due  notice  of  the  said  assessment  having  been 
so  imposed  on  them,  and  the  sums  in  which  they  were  respectively  so  assessed  were 
duly  demanded  from  them,  but,  notwithstanding,  the  said  persons  severally  have  re- 
vised, or  thejr  delay  to  make  payment  thereof,  and  the  sum  annexed  to  their  names 
respectively,  is  due  and  outstanmng,  owing  by  them  severally,  under  the  said  assess- 
ment, all  as  appears  from  the  certificate  before  written. 

The  petitioner,  therefore,  craves  warrant  to  poind  and  distrain  the  goods  and 
efiects  belonging  to  the  said  several  persons  for  payment  of  the  sum  annexed 
to  their  respective  names  as  aforesaid,  at  present  due  and  outstanding,  owing 
by  them  for  the  relief  of  the  poor  in  the  said  parish,  and  to  sell  the  effects  so 
poinded,  all  in  terms  of  the  provisions  of  the  foresaid  Act  8  and  9  Vict.  c.  83, 
and  of  the  provisions  of  the  Act  62  Geo.  HI.  c.  95. 

According  to  justice, 

(Signed)  A.  B. 

3.  Warrant  to  Levy, 

We,  O.  P.  and  R,  S,f  Esquires,  two  of  Her  Majesty's  Justices  of  the  Peace  for 
the  county  of  ,  having  considered  the  foregoing  petition  and  the  prefixed 

certificate  by  A.  B.^  collector  of  the  assessments  for  the  rdief  of  the  poor  in  the  said 
parish,  in  respect  that  it  appears  firom  the  said  certificate  that  the  several  persons 
therein  named  and  designea  were  duly  assessed  in  the  sum  annexed  to  their  names 
respectively,  for  the  relief  of  the  poor  in  the  parish  of  ,  for  the 

year  from  Whitsunday  to  Whitsundajr  ,  in  terms 

of  the  provisions  of  the  Act  8  and  9  Vict.  c.  83,  intituled,  "An  Act  for  the 
amendment  and  better  administration  of  the  laws  relating  to  the  relief  of  the  poor 
in  Scotland  ;*'  that  due  intimation  was  given  to  the  said  several  persons  of  the  sums 
so  assessed  upon  them,  was  dulv  demanded  of  them  severally,  and  that  the  said 
several  persons  have  refused  or  delayed  to  make  payment  of  the  sum  assessed  upon 
each  of  them,  and  that  the  same  is  still  outstanding  due  and  unpaid,  we  grant  war- 
rant to  constables  of  court, 
jointly  and  severally,  to  poind  and  distrain  the  goods  and  effects  belonging  to  the 
several  persons  named  in  the  said  certificate,  so  far  as  they  are  resident  within  the 
said  county,  for  payment  of  the  sums  due  hy  them  respectively,  which  goods  and 
effects  so  poinded  and  distrained,  shall  be  detained  and  kept  on  the  ground,  or  at  the 
house  where  the  same  shall  be  poinded  or  distrained,  or  in  such  other  place  of  which 
the  owner  shall  have  notice  near  to  the  said  house  or  ground,  as  the  constable  so 

Soinding  and  distraining  the  same  shall  think  proper,  for  the  space  of  four  days, 
uring  which  time  the  said  goods  and  effects  shau  remain  in  the  custody  of  the  said 
constable,  liable  to  the  payment  of  the  whole  assessment  in  arrear,  and  to  the  costs 
to  be  paid  to  the  constable  who  poinded  the  same,  unless  the  owner  shall  redeem  the 
same,  and  after  the  expiriktion  of  the  said  four  days,  the  said  goods  and  effects 
poinded  shall  be  valued  and  appraised  bjr  two  persons  to  be  appointed  by  the  said 
constable,  and  we  grant  warrant  to  the  said  constable  to  sell  and  dispose  of  the  said 
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goods  and  effects  at  a  sum  not  less  than  the  said  valuation  and  appraisement,  and 
that  by  public  roup,  at  or  near  to  the  ground  or  house  where  tne  same  were  so 
poinded  and  distrained,  the  time  and  place  of  the  said  roup  being  duly  intimated  to 
the  owner  of  the  goods  and  effects,  unless  the  owner  shall  redeem  the  same  by  payment 
of  the  appraised  value  within  four  days  after  the  valuation ;  and  the  proceeos  of  the 
said  sale  or  roup  shall  be  applied  in  the  first  place  to  the  satisfaction  and  payment 
of  the  amount  of  said  assessment  owing  by  the  person  whose  goods  are  so  pomded, 
and  in  the  second  place,  to  the  payment  for  the  trouble  of  the  constable  so  poinding 
at  the  rate  of  two  shillings  per  pound  of  the  assessment  for  which  the  soods  shaU 
be  so  poinded  and  distrained  ;  and  in  case  any  surplus  shall  remain  of  the  price  or 
value  after  payment  of  the  said  assessment,  and  after  payment  of  what  is  allowed  to 
be  retained  by  the  constable,  such  surplus  shall  be  returned  to  the  owner  from  whom 
the  goods  were  poinded  or  distrained.  All  in  terms  of  the  provisions  of  the  Statute 
62  Geo.  in.  c.  95,  and  of  the  Statute  8  and  9  Vict.  c.  83,  referred  to  in  the  fore- 
going petition. 

Given  under  our  hands  at  the 

day  of 

(Signed)  O.  P.,  /.  P, 

R.  S.,  J.  P, 

Note. — It  is  reeammended  that  the  Collector  and  Justices  subscribe  each  page 
of  the  roll  to  preserve  proof  of  identity. 

4.  Schedule  of  Poinding. 

I,  A,  B.,  constable,  by  virtue  of  a  warrant,  granted  bv  O.  P.  and  R,  S,f  two  of 
Her  Majesty's  Justices  of  the  Peace  for  shire,  dated  at  the 

day  of  ,  eighteen  hundred  and  ^ears,  granted  on  application  of 

,  collector  of  poor-rates  for  the  parish  of  ,  for  reco- 

very of  ,  as  arrears  of  poor-rates  for  said  parish  of  ,  for 

the  year  from  the  day  of  eighteen  hundred  and 

to  the  day  of  eighteen  hundred  and  ,  due  on 

the  day  of  eighteen  hundred  and  ,  and  not 

duly  paid :  Therefore  I,  by  virtue  aforesaid,  in  Her  Majesty's  name  and  autho- 
rity, and  in  name  and  autnority  of  the  said  Justices,  poind  and  distrain  from  you 
{name  and  design  the  defaulter)  the  goods  and  effects  after-mentioned,  for  pay- 
ment of  the  foresaid  sum  as  under-not^,  viz. :  (describe  the  effects  poinded.)  Tlus 
I  do  upon  the        day  of  eighteen  hundred  and  years. 

A.  B. 
Sum  assessed  for  poor-rates.  .        .        L.        :        : 

Charges,  10  per  cent,  tnereon,  :        : 


L.         : 

^ote. — If  the  above  sums  be  not  paid  within  four  days  from  this  date,  at  the 
office  of  ,  street  ,  the 

poinded  effects  will  be  appraised  and  sold  in  terms  of  the  Acts  of  Parliament. 

5.  Notice  of  Sale. 

Intimation  is  hereby  given  to  you  (name  and  design  the  defaulter),  that  the 
effects  poinded  from  you  on  the  warrant  for  recovery  of  poor^s-rates,  wiU  be  sold 
by  pubhc  roup  at  ,  on  first,  the  day  of  18 

Tears,  at  o'clock  ,  for  payment  of  said  rate  and  charges,  now  amount- 

uiff  together  to  L.  sterling — all  in  terms  of  the  Acts  of  Parliament  on  which 

said  warrant  proceeds.    Thb  intimation  of  sale  given  you  thb  day  of 

18        years. 

A.  B.,  Constable, 

Nate, — The  above  sum  must  be  paid  to  ,  at  his 

office,  street,  ,  before  the  day  of  sale,  to 

prevent  the  removal  and  sale  of  the  poinded  effects. 
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6.  DUigenee  ctgaimt  the  Penon. — EoBeeuHon  of  Searek. 
(No.        in  Assessment  Roll.) 

(Name),  constable  for  the  county  of  ,  maketli  oath,  that, 

in  virtue  of  a  warrant  to  that  effect,  he  hath  made  diligent  search  for,  bat  doth 
not  know  of,  nor  can  find  sufficient  goods  or  chattels  of  {name  and  deeign  defauUer, 
08  in  roll  of  assessment),  whereon  to  levj  the  sum  of 
being  poorVrates  for  the  parish  of  » due  bj,  the  said 

for  the  year  from  the  day  of  eighteen  hundred 

and  to  the  day  of  eighteen  hundred  and 

nable  OA  the  day  of  eighteen  hundred  and 

/  assessed  on  him  in  respect  of  his  means  and  substance  at  the  rate  of 

{Ofieer*s  signaiure.) 

Sworn  before  me,    one  of  the  JoBtices  of 

the  Peace  for  the  county  of  , 

the                  day  of  eighteen 
hundred  and                  yean. 

{Justices  eigmUurt,) 


:! 


7.  CerUficaie  by  Collector. 

^  ,  residing  at  ,  collector  of  poor's-rates  for  the 

parish  of  ,  do  hereby  certify,  That  abore- 

mentioned,  has  neglected  and  refused  to  pay  the  sum  of  poor^s 

rates  above-mentioned, 

Given  under  my  hand,  at  i  the  day 

dghteen  hundred  and  years. 


(CoUector^s  signature,) 


8.  Body  Warrant,^ 


To  {Name),  constable  for  the  county  of  »  Whereas,  it 

appears  by  the  foresaid  oath  and  certificate,  that  no  goods  or  effects,  sufficient  for 
payment  of  the  poor's  rates  before  mentioned,  can  be  found  to  be  poinded  or  dis- 
trained ;  and  that  the  said  hath  neglected  and  refused  to 
pay  the  same  :  Therefore  I,  O.  P.,  one  of  Her  Majesty's  Justices  of  the  Peace  of  the 
shire  of  ,  do  hereby  command  you  to  commit  the  said 
to  the  prison  at  ,  there  to  be  kept  until  payment  of  the  said  poor's 
rates,  and  fixed  by  us  as  the  costs  of  apprehending  and  conveying  him 
to  prison,  shall  be  made. 

Given  under  my  hand,  this  day  of  eighteen  hundred 

and  years. 

{Stgnaihire  of  Justice,) 

DECIDED  CASES. 

First.— Settlement. 

1.  Bt  Bibth. — The  parish  of  birth  is  liable  only  where  a  subsequent  settlement 
by  residence  has  not  been  obtained  ;  1745,  Parish  of  Dunse,  M.  10,553. 

2.  In  the  case  of  a  lawful  child,  the  parish  of  the  father^a  settlement  is  liable  ; 
1779,  Coldingham,  M.  10,582. 

3.  An  illegitimate  child  follows  the  settlement  of  the  mother;  6th  March  1844, 

^  Under  the  Act  52  Geo.  III.  c.  95,  a.  14,  the  Sheriff  or  any  one  of  the  oomniissioners  may 
grant  warrant  to  commit  for  non-payment  of  taxes.  The  88th  section  of  the  Poor  Law  Act 
authorizes  ^  Sheriffs,  magistrates,  Jtuticet  of  the  Peace,  and  other  magistrates,  to  grant  the 
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liasBWMle ;  and  where  the  mother  has  acquired  no  setUementy  then  that  of  her 
fitther ;  28th  Not.  1801,  Boecohie. 

4.  The  settlement  of  the  bastard  does  not  pass  to  that  of  the  man  who  afterwards 
marries  the  mother ;  23d  Nov.  1852,  Haj  v.  Scott. 

6.  The  parish  in  which  a  child  is  fomid  exposed  is  liable,  provided  the  parents 
and  parish  of  birth  be  unknown,  but  not  otherwise ;  17th  Nov.  1808,  Thomson. 

6.  A  child  under  fourteen  years  of  age  cannot  obtain  a  settlement  by  residence; 
26th  Jan.  1800,  Howie. 

7.  Residence  as  an  apprentice,  begun  at  fourteen  years  of  age,  though  his  wages 
were  never  sufficient  for  his  support,  found  to  ground  a  settlement ;  9th  June  1809, 
Ck)ckbumspath.     See  also  23d  Nov.  1852,  Hay  v.  Scott. 

8.  The  mother  of  a  lawful  posthumous  child  having  acquired  a  settlement  for 
herself  by  residence  after  her  husband's  death,  the  child  residing  with  her  was  found 
to  have  acquired  the  same  settlement;  19th  July  1842,  Crieff.  Same  found  13th 
June  1854,  Gibson. 

9.  Where  a  person  was  not  a  proper  object  of  relief  at  the  passing  of  the  Poor 
Law  Amendment  Act,  and  had  lost  his  settlement  by  non-residence,  held  the  parish 
of  his  birth  was  liable ;  22d  Dec.  1849,  Hume. 

10.  The  birth-settlement  of  a  lunatic  was  taken,  and  not  that  of  his  fictther;  19th 
July  1850,  Thomson.     Same  found  where^  father  deserted  his  children ;  26th  Feb. 

1851,  Thomson.    An  adult  son,  supported  by  his  father,  was  found  to  have  acquired 
a  settlement;  13th  Feb.  1851,  Thomson. 

11.  The  parish  of  children's  birth  was  held  liable  to  support  them,  where  father 
had  been  transported  on  conviction  of  crime,  and  had  no  settlement  but  bv  birth, 
and  though  mother  was  alive  and  able-bodied ;  but  opinion  expressed  that  the 
children  could  not  be  separated  firom  the  mother ;  2d  July  1851,  Barbour  v.  Adam- 
son.  But  the  decision  was  reversed  30th  May  1853.  Since  then  the  parish  of 
the  fiither^s  birth  has  been  held  liable  for  support  of  the  children ;  8th  July  1853, 
Dinwiddie ;  10th  July  1853,  Hay  v.  Oliphant ;  13th  June  1854,  Gibson ;  5th  July 
1854,  Roger. 

12.  Bt  Residence. — A  servant  who  had  been  for  upwards  of  three  years  in  a 
parish,  and  had,  during  that  time,  entered  into  engagements  of  service  in  other 
parishes^  but  after  entering  on  them  had  left  them  n-om  sickness,  and  returned  to 
first  parish,  and  had  been  partly  maintained  by  private  charity,  held  to  have  ac- 
quired a  settlement  in  that  parish ;  6th  June  1851,  Hay  v.  Cuming.  See  to  same 
effect,  6th  June  \^51,  Forbes. 

13.  A  blind  woman,  maintaining  herself  partly  by  her  own  labour  and  partly  by 
charitable  persons,  but  not  by  beting,  held  to  have  acquired  a  residence  ;  15th  Jan. 

1852,  Hay  v.  Ferguson;  a  similar  decision,  16th  Feb.  1853,  Webster;  19th  Nov. 

1853,  Thomson. 

14.  Persons  who  are  proper  objects  of  relief  held  to  acquire  no  settlement  by  re- 
mdence,  however  long ;  24th  Jan.  1784,  Runciman. 

15.  An  itinerant  dancing-master  was  held  to  have  acquired  a  settlement  by  re- 
ndence  for  four  months  in  each  of  fourteen  successive  years,  though  he  never  had 
taken  a  house  in  the  parish ;  3d  December  1800,  Dalmellington.  Same  found  in 
the  case  of  a  tailor ;  9th  July  1851,  Hay. 

16.  A  married  woman  follows  the  settlement  of  her  husband  though  he  has  de- 
serted her;  3d  March  1813,  Pennycuick.  (By  the  whole  Courts  5th  March  1847, 
Gray.  The  birth  parish  of  the  deceased  husband,  and  not  that  of  the  pauper  widow, 
is  liable  in  her  support ;  23d  June  1854,  Hay  v.  Thomson ;  12th  Dec.  1854,  Robert- 
son.    See  13th  June  1850,  Hay ;  28th  June  1850,  Thomson. 

17.  A  foreigner  may  acquire  a  settlement  by  residence;  9th  July  1824,  Higgins. 
Residence,  though  it  need  not  be  constant,  must  be  continuous,  and  for  the  full 
period — a  deficiency  of  a  fortnight  at  the  commencement  was  held  to  prevent  a 
settlement ;  19th  July  1842,  Crieff.  See  to  same  effect  23d  Nov.  1852,  Hay  v, 
Scott 

18.  The  support  of  a  person  accused  of  theft,  but  judicially  found  insane,  does  not 
&11  on  the  Grown  but  on  parish  of  settlement ;  House  of  Lords,  10th  March  1830, 
Wigtonshire. 

19.  Lunatics. — A  person  subject  to  occasional  attacks  of  insanity,  but  earning 
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ordinary  wtgci»  may  acquire  a  aetiiemeiit;  1^  Dee.  1837,  Haddington.   See  15th 
July  1864,  Scott. 

20.  The  parish  in  which  a  dangerons  lunatic  was  i^mrehended  was  held  liable  in 
the  meantime,  rather  than  parish  raich  he  chiefly  haunted ;  10th  July  1839,  Kilmoridi. 

Seoond. — ^Partibs  entitled  to  Relief. 

21.  An  extraordinary  assessment  was  authorized  by  the  narrowest  mi^rity  of  the 
Clourt,  for  relief  of  able-bodied  men  out  of  employment;  17th  Jan.  1804,  Pollock; 
but  the  authority  was  always  doubted,  and  the  reverse  is  now  provided  by  the  statute. 
After  a  hearing  by  the  whole  Court,  found,  1st,  that  an  able-bodied  man  out  of  em- 
ployment is  not  entitled  to  legal  relief ;  and,  2d,  that  neither  are  his  children ;  27th 
Feb.  1849,  Adams — Thomson.    Affirmed  on  appeal,  26th  March  1852. 

22.  A  woman,  who  was  able-bodied,  but  with  two  infant  diildren,  and  whose 
&ther-in-law  was  able  to  support  his  grandchildren,  found  to  have  no  daim  against 
the  parish,  except  for  interim  relief  during  the  dependence  of  the  action  against  the 
grandfather ;  28th  Feb.  1829,  Watson. 

23.  It  is  no  answer  to  a  pauper's  application  for  relief  to  send  him  to  rektives 
bound  to  aliment  him.  The  poor-law  authorities  must  first  sustain  him,  if  needful, 
leaving  them  to  seek  their  relief;  14  th  Feb.  1843,  Pryde. 

24.  A  grandfather  of  a  bastard  was  found  entitled  to  relief  firom  the  parish  from 
the  time  he  kept  the  child  ;  20th  Juue  1844,  Weepers. 

25.  An  able-bodied  woman,  deserted  by  her  husband,  also  able-bodied,  held  en- 
titled to  relief  for  herself  and  three  children ;  25th  June  1851,  Hay. 

26.  Offer  of  admittance  into  a  poor's  house  is  sufficient  offer  of  relief  though 
poor's  house  be  not  in  the  parish  ;  26th  Feb.  1853,  Watson. 

Third. — ^Relations  and  Funds  liable  in  Relief. 

27.  A  widow  was  found  entitled  to  an  annuity  of  L.15  from  a  property  of  L.30of 
yearly  value  left  by  her  husband ;  11th  March  1812,  Smith. 

28.  To  L.25  out  of  L.54  of  vearly  rental ;  23d  Jan.  1829,  Bowie. 

29.  To  L.20  for  herself,  and  L.IO  for  an  infant  child,  out  of  a  firee  rental  of  L.65; 
26th  Feb.  1830,  M*Conochy. 

30.  A  stepmother,  liferented  in  husband's  estate,  was  held  bound  to  support  hus- 
band's son  and  heir;  25th  July  1705,  Ayton,  M.  451. 

31.  Children  held  bound  to  aliment  their  parents;  20th  July  1710,  Brown,  M. 
448. 

32.  And  their  ascendants  by  both  parents ;  14th  Feb.  1824,  Ettrick. 

33.  But  if  a  party  b  unable  to  give  a  separate  allowance,  it  is  sufficient  to  receive 
the  pauper  into  his  own  house;  1817,  Greig;  (Dunlop,  372);  3d  Maix:h  1825, 
Jackson. 

34.  A  father  is  bound  to  support  a  son's  wife  during  the  life,  but  not  after  the 
death,  of  the  son ;  17th  Feb.  1810,  Duncan ;  27th  Jan.  1837,  Pagan. 

35.  The  father  of  a  bastard  may  be  prosecuted  by  kirk-session  for  relief  of  aliment, 
though  the  paternity  be  denied ;  6th  Feb.  1795,  Wigtoun,  Hume  453.  But  not 
where  a  claim  has  not  been  made  against  the  parish ;  14th  Feb.  1817,  Garvald. 

36.  The  father  is  bound  to  support  his  children  and  descendants,  according  to  his 
means ;  28th  Feb.  1802,  Tait.  But  sufficient  that  he  support  them  in  his  own  house ; 
14th  Feb.  1817,  M'Kissock,  Hume  6.  Unless  circumstances  render  this  inconve- 
nient ;  18th  Feb.  1825,  Wilson.  Where  father  has  made  ample  provision  for  child, 
there  is  no  claim  on  hb  representatives  on  subsequent  poverty;  13th  Dec  1822, 
Earl  of  Strathmore — affirmed  in  House  of  Lords ;  17th  June  1825. 

37.  The  father  of  a  bastard  b  liable  in  relief  for  hb  half  of  aliment,  though  not 
asked  until  dose  of  alimentary  period ;  7th  July  1809,  Finlayson.  But  there  b  no 
claim  of  relief  on  the  ascendants  of  either  parent  of  a  bastard;  19th  June  1832, 
Nicol. 

38.  The  heir  of  a  tenant,  with  L.70  of  income,  was  held  liable  in  L.12  to  hb 
mother,  and  L.9  to  each  of  two  sbters  until  they  were  eighteen  years  of  age ;  2l8t 
Feb.  1818,  M'Bostie,  Hume  9. 
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39.  The  father  of  an  infirm  adult  illegitimate  daughter  was  held  bound  to  relieve 
the  parish  of  her  sustenance;  lith  March  1848,  Anderson. 

Fourth. — ^Relations  who  abe  not  uable  in  Relief. 

40.  A  widow,  able  and  accustomed  to  work,  has  no  claim  against  her  husband's 
heirs,  or  from  a  property  of  L.12  yearly  value ;  20th  May  1809,  M*Cowan. 

41.  A  son  with  a  rerersionary  interest,  which  could  lie  sold,  was  held  to  have  no 
claim  against  his  mother,  though  wealthy ;  2oth  May  1816,  Mudment,  as  reversed 
27th  May  1818 ;  3d  Dec.  1831,  Drysdale. 

42.  A  son  held  to  have  no  claim  against  father  or  his  estate,  who  had  been  edu- 
cated and  put  into  business  with  a  large  capital,  and  was  in  good  health ;  25th  May 
1839,  Hunter's  Trustees. 

43.  A  brother  held  not  liable  to  support  his  sister,  though  succeeding  to  an  estate 
from  their  grandfather,  but  as  heir  of  entail;  19tb  Feb.  1799,  Clerk. 

Fifth. — Assessments. 

44.  Grown  property  was  held  liable  to  assessment,  21st  Nov.  1815,  Commissioners 
for  Barracks ;  but  the  reverse  was  found  27th  Jan.  1845,  Garioch  ;  22d  Jan.  1850, 
Edinburgh  Police ;  19th  Jan.  1852,  Parish  of  Paisley. 

45.  Assessment  ought  to  be  the  same  in  burgh  and  landward  part  of  its  parish  ; 
4th  July  1833,  Dunbar, — affirmed  in  the  House  of  Lords  10th  April  1835.  See 
26th  March  1852,  South  Leith  (House  of  Lords.) 

46.  Funds  applied  to  a  public  harbour  were  held  not  liable;  12th  Nov.  1833, 
Leith.  I 

47.  The  part  of  the  revenue  of  a  harbour  not  applied  to  payment  of  debt  and 
maintaining  the  harbour,  but  for  other  specified  purposes,  was  held  assessable ;  26th 
Nov.  1862,  Scotland  v.  Commissioners  of  Leith  Docks.    (But  reversed  Feb.  1855.) 

48.  That  portion  of  incorporation  funds  applied  to  the  support  of  poor  members 
was  held  not  liable;  6th  Dec.  1836,  Bakers  of  Paisley. 

49.  A  suspension  held  a  competent  mode  of  trying  questions  of  irregularity  in 
assessment,  but  payment  must  be  made  in  the  meantime ;  31st  May  1838,  Craw- 
ford  ;  7th  July  1849,  Watson ;  6th  Dec.  1851,  Glasgow  and  Neilston  Railway  Co. 
(The  whole  amount  need  not  be  paid,  this  being  in  the  discretion  of  the  Court.) 

50.  Held  competent  to  adopt  either  the  real  or  valued  rent;  19th  Jan.  1773, 
Scott ;  19th  June  1841,  Currie  ;  5th  May  1852,  Murray;  12th  July  1854,  Ainslie. 

51.  Cold  and  salt  mines  were  found  liable;  28th  May  1794,  Inveresk. 

52.  A  ferry  was  held  part  and  pertinent  of  an  estate  on  one  side,  and  assessed  to 
the  parish  of  that  estate ;  22d  March  1853,  Anderson. 

53.  Held,  1st,  That  a  railway  company  is  liable  to  be  assessed  both  as  owners  and 
occupants  ;  2d,  That  stations  are  to  be  held  as  part  of  the  line  ;  and,  3d,  That  the 
assessment  is  to  be  laid  on  in  each  parish  according  to  the  extent  of  the  line  therein  ; 
8th  March  1853,  Edinburgh  and  Glasgow  Railway  Co.  See  English  Case,  11th 
Nov.  1854,  South  Wales  Railway  Co.  (Q.  B.) 

54.  A  water  company  held  assessable  both  as  owners  and  occupiers  of  the  grounds 
in  which  their  pipes  were  placed ;  13th  Feb.  1854,  Edinburgh  Water  Co^  (House  of 
Lords.) 

55.  Inhabitants  of  a  biurgh  were  assessed  on  heritable  property  within  town,  and 
personal  property  wherever  situated  ;  2d  Dec.  1797,  Glasgow,  M.  10,587. 

56.  A  rate-payer  was  found  entitled  to  inspect  the  assessment-book ;  i6th  Dec. 
1800,  Ross,  M.  Ap.     See  Notes  to  Section  Z^  of  the  Act  antea. 

Sixth. — Jurisdiction. 

57.  Before  the  recent  Poor-Law  Act  it  was  held  that  Sheriffs  had  no  jurisdiction 
to  award  aliment,  or  determine  the  adequacy  thereof;  20th  Nov.  1772,  Paton ;  or 
to  review  the  proceedings  of  the  heritors  and  kirk-session  as  to  assessment,  but  only 
to  enforce  the  same.  But  he  was  entitled  to  see  that  the  proceedings  were  regular, 
and  the  party  liable  to  be  assessed  ;  8th  June  1833,  Calder.  The  Court  of  Session 
alone  had  the  power  to  review  the  assessment  on  the  merits  or  mode  of  assessment ; 
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diet  May  1838,  Crawford.  But  that  Court  would  not  sustain  a  declaratory  action 
as  to  the  rule  of  assessment ;  23d  Feb.  1827,  Boyd.  Sbmff  might  order  a  session 
to  meet,  and  to  give  a  deliverance  on  an  application ;  10th  July  1827,  Glassford. 
And  the  Sheriff  was  the  only  competent  judge  in  such  action  in  the  first  instance ; 
14th  Jan.  1831,  Morrison.  The  Session  were  bound  to  give  a  written  deliverance, 
which  might  be  advocated  in  the  Court  of  Session ;  29th  Nov.  1834,  Anderson.  The 
Sheriff  had  and  still  has  jurisdiction  to  determine  questions  of  settlement  and  relief 
between  parishes ;  28th  Nov.  1801,  Roscobie ;  and  in  actions  at  the  instance  of  third 
parties  for  relief  of  advances  to  a  pauper  ;  26th  Jan.  1800,  Howie;  14th  Feb.  1824, 
Ettrick.  The  proceedings  of  the  heritors  and  kirk-session  were  subject  to  review  by 
advocation;  9th  July  1824,  Higgins;  6th  March  1847,  Ounn.  The  Court  of  Ses- 
sion had  and  still  has  power  to  decide  as  to  the  adequacy  of  the  aUowance ;  14th 
Feb.  1843,  Pryde.  (But  see  Act,  sec.  76.)  The  Court  of  Session  found  allowances 
by  the  Session  inadequate ;  14th  Feb.  1843,  Pryde ;  11th  Jime  1844,  and  16th  Julj 
1845,  Halliday.  Justices  of  the  peace  may  grant  warrant  to  commit  the  father  of  a 
bastard  to  prison  until  he  finds  caution  to  relieve  the  parish  of  its  maintenance ;  hut 
of  course  he  must  be  first  heard  in  defence,  and  the  paternity  either  admitted  or 
proved;  12th  Nov.  1829,  Pollock.     (See  Note  under  Mutiny  Acly  p.  676.) 

Seventh. — Miscellaneous  Points. 

68.  The  respective  rights  of  administration  of  the  heritors  and  kirk-session  were 
determined  in  the  case  ;  16th  Feb.  1761,  Humbie,  M.  10,666. 

69.  The  expense  of  a  tent  for  field  preaching,  and  the  session-clerk's  salary,  were 
found  good  charges  against  the  poor's  money  ;  but  not  expenses  attending  the  com- 
munion, nor  salary  of  the  presbytery-clerk;  23d  Nov.  1762,  Hamilton,  M.  10,670. 

60.  Where  the  communion  had  not  taken  place,  the  sum  allowed  for  the  expense 
goes  to  the  poor's  fund  ;  29th  Nov.  1678,  Bimie. 

61.  Held  that  the  cost  of  building  a  poorhouse  might  be  raised  by  assessment; 
19th  Jan.  1773,  Scott.     (See  Aci^  sec.  60.) 

62.  A  sum  left  to  the  poor  of  the  parish  held  to  fall  under  the  administration  of 
the  heritors  and  kirk-session  ;  7th  June  1844,  Hope. 

63.  Proprietors  liable  in  poor's-rates  were  held  Heritors,  though  they  were  not  in 
the  cess-roll ;  23d  Feb.  1830,  Murdoch. 

64.  The  mother  of  a  male  bastard  was  held  entitled  to  the  custody  until  seven 
years  of  age;  7th  March  1778,  Oliver;  of  a  female  xxniiXten;  19th  Nov.  1782, 
Olendinning.     (See  Bastard) 

Q5,  Collections  at  dissenting  meeting-houses  held  to  be  at  the  disposal  of  the 
Managers  ;  19th  June  1739,  Hill.  But  those  at  chapels  connected  with  the  Esta- 
blishment were  held  to  be  applied  in  the  same  way  as  those  of  parish  churches ; 
30th  May  1839,  Panmure.  {But  see  Act  for  Division  of  Parishes,  4  and  5  Will, 
IV.  c.  41.) 

66.  Annexations  quoad  sacra  do  not  affect  the  civU  rights  of  the  inhabitants  as  to 
assessment  and  relief ;  17th  Nov.  1808,  Thomson. 

67.  Where  a  person  has  been  alimented  and  acquires  property,  the  parish  has  no 
claim  on  the  property  after  his  death,  unless  they  obtain  a  conveyance,  as  the  aliment 
does  not  constitute  a  debt;  26th  Jan.  1828,  M'Lachlan. 

68.  A  kirk-session  were  found  to  have  acquired,  by  immemorial  usage,  the  sole 
right  of  hiring  out  a  hearse  and  mortcloth,  for  the  benefit  of  the  poor's  funds  ;  18th 
Feb.  1783,  Dumfries. 

69.  A  suspension  of  a  Sheriff^s  decree  in  a  small-debt  action  for  poor's-rates  was 
held  competent ;  16th  July  1842,  Watt. 

70.  An  action  of  declarator,  at  the  instance  of  a  railway  company,  against  the 
various  parishes  through  which  the  railway  passed,  to  ascertain  the  shares  of  assess- 
able funds  in  each  parish,  was  held  competent ;  23d  Nov.  1849,  Edinburgh  and  Glas- 
gow Railway  Company.     (See  No.  63.) 

71.  A  parish  found  liable  in  relief  held  not  liable  in  the  expenses  of  other  parishes 
called  as  parties  ;  16th  Feb.  1863,  Hay  v.  Jack. 

72.  A  claim  of  relief  was  held  cut  on  by  mora  in  making  the  claim  ;  Hay  v.  Jack, 
supra.    See  16th  July  1854,  Scott. 

73.  A  fund  bequeathed  to  the  minister  and  kirk-session  of  a  parish,  for  behoof  of 
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the  poor,  does  not  pass  to  the  Pitrochial  EUnutiL  tnd  may  bo  udministOKK!  for  ihm 
occasonal  poor  who  haTe  no  legal  claim  of  relief;  14th  July  18«'>4>  Liddle  9.  Kirk- 
sessioii  of  Bathfate.    (Aflinned.) 

74.  A  kirk-sessioQ  was  found  entitled  to  the  fees  dcri\'od  from  proclamation  of 
banns  ;  9th  Feb.  1854,  Cunningham  (Parish  of  Crieff. ) 

75.  The  expense  of  investigating  a  claim  of  belief  found  to  bo  indudinl  in  ituch 
claim ;  28th  Jan.  1854,  Uajr  e.  Munloch. 

See  Dunlop's  Parochial  Law  (second  edition,  1854) ;    IjOcs  Om  iht  Poor  Lnwi 
Caird  On  the  Poor  Law;  Gillespie  On  the  Duties  <ifSher^0jfic^9, 


The  following  Tables  may  be  found  useful  for  reference,  and  are  taken  tnm\  the 
Ninth  Report  of  the  Board  of  SuPEBvmoif  for  the  llKLiicr  of  the  Toon  lu 
Scotland  (1854.) 

No.  1. — Statement  of  Parishes  where  the  Poor  aro  supported  by  ANsentmiotit  or 

bj  voluntary  contributions.     (P.  ft  Rq)ort,  1854.) 

Amamm'I 
Date.  PftrbliM.  VoliitiUr/. 

August  1845 230 .,,„m} 

»      1846 448 432 

„   1847 558 822 

„   1848 difi) 2WI 

„       1849 025 255 

^   1850 044 230 

»   J851 053 22H 

f,       1852 671 211 

n      1853 080 2^12 

f,       1854 680 104 


No.  2.— Snu  Expended  tn  rdkf  of  P«or.  (V.  f  i,) 
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POOR-LAW  (ENGLISH.)  Blackstone  observes  that  "the  poor  of  England 
till  the  time  of  llenry  VIIL,  subsiste<l  entirely  upon  private  benevolence  and  the 
charity  of  well  disposed  Christians/'  The  Statute  here  alluded  to  is  the  27  Henry 
VIII.  c.  25.  The  leading  Statute  in  the  English  Poor-Law  was  the  43  Elizabeth, 
c.  2.  "  Out  of  which,"  says  Dr  Bum,  "  more  litigation  and  a  greater  amount  of 
revenue  have  arisen,  with  consequences  more  extensive  and  more  serious  in  their 
aspect,  than  ever  were  identified  with  any  other  Act  of  Parliament  or  system  of 
legislation  whatever."  A  Commission  of  Inquiry  on  the  Poor  Law  was  issued  in 
1831,  and  the  result  was  the  Act  4  and  5  Will.  IV.  c.  76  (1834),  but  which  has 
been  continued,  extended,  and  explained  by  the  following  Statutes : — 

5  and  6  Vict.  c.  57. 

7  and  8  Vict.  c.  101. 

10  and  11  Vict,  c.  109. 

11  and  12  Vict.  c.  31-44,  and  9L 

12  and  13  Vict.  c.  14  and  103. 

13  and  14  Vict.  c.  99  and  101. 

14  and  15  Vict.  c.  39  and  105. 

15  and  16  Vict,  c,  14. 

16  and  17  Vict.  c.  77-97,  and  105. 

17  and  18  Vict.  c.  41-43  and  66. 

POOR'S  ROLL  IN  LAW  COURTS.     The  privilege  of  poor  parties  to  have 
their  causes  conducted  free  by  certain  agents  named  for  that  purpose,  is  provided  by 
the  Act  1424,  c.  45,  which  is  in  the  following  words : — "And  gif  there  bee  onie 
uure  creature,  for  faulte  of  cunning  or  dispenses  that  cannot  or  may  not  follow 
his  cause,  the  King,  for  the  love  of  God,  sail  ordaine  the  Judge  befope  quhom  the 
cause  suld  be  determined  to  pur-wey,  and  get  a  leill  and  a  wise  advocate  to  follow 
sik  pure  creatures  causes.    And  gif  sik   causes   be   obteined,   the  wranger  sal 
assyth  baith  the   par  tie  skaithed,  and  the  advocatis  coastes  an  travel."    In  the 
Court  of  Session,  the  admission  to  the  roll   is   guarded   by  several  preliminary 
inquiries,  regulated  by  Act  of  Sederunt  21st  Dec.  1842.    Before  being  admitted 
to  the  roll,  the  agents  for  the  poor  must  report  that  there  exists  a  prohcUnlis  causa 
litigandi  in  favour  of  the  applicant.     The  appointment  of  procurators  for  the  poor, 
and  the  admission  of  parties  to  the  privilege  of  suing  in  forma  pauperis  in  Sheriff 
and  Burgh  Courts,  are  regulated  by  Act  of  Sederunt  lith  July  1839.    The  word. 
'^  poor"  must  be  prefixed  to  the  name  of  the  party  in  all  pleadings  given  in  for 
that  party.     In  the  local  courts,  the  certificate  of  poverty  may  be  by  the  minister, 
or  the  heritor  on  whose  lands  the  pauper  resides,  or  by  two  elders.     Where  the 
minister  or  elders  refuse  to  give  any  certificate,  the  Court  of  Session  are  in  the 
practice  of  citing  them  to  the  bar  to  give  evidence  on  the  subject;  8th.  July  1834, 
Smith;    and  they  maj  be  found  liable  in  expjenses;    10th  Jul^  1835,  Morris. 
Certificates  by  the  ministers  of  a  quoad  sacra  parish,  or  of  a  dissenting  congregation 
were  held  insuflScient;  15th  June  1830,  Paterson  ;  10th  Dec.  1840,  Bell.     But  the 
reverse  found  as  to  the  former.    Per  Lord-Justice  Clerk, — ^  I  should  think  it  more 
important  to  have  the  minister  quoad  sacra  than  quoad  civilia  in  a  matter  of  this 
kind  ;"  24th  Dec.  1853,  Murrie;  26  Jur.   154.     Where  coimsel  diflfer  from  the 
agents  as  to  the  p^^obahilisy  the  opinion  of  the  former  is  adopted,  and  where  the 
counsel  differ,  a  remit  b  made  to  other  counsel;  26th  June  1841,  M'Callum  ;  11th 
Feb.  1852,  Smith.     See  Dunlop's  Parochial  Zrato,  471 ;  M'Laurin  on  Sheriff-Courts, 
413  ;  M'Glashau  (1854),  p.  352.    The  same  privilege  is  allowed  in  appeals  to  the 
House  of  Lords.     A  peeress  was  admitted  to  the  poor's  roll ;  Wellesly,  16  S.  L 
In  Scotland,  counsel  and  agents  are  entitfed  to  costs  from  the  other  party  when 
successful,  and  from  the  pauper  if  he  acquire  funds.    In  England  the  pauper  can 
only  recover  money  paid  out  of  pocket.    Per  Justice  Wightman,— "The  words  of 
the  Statutes  onlv  enable  a  pauper  to  recover  such  costs  as  he  has  actually  paid  out 
of  pocket,  and  they  prohibit  the  officers  of  Court,  the  counsel,  and  attorneys  frx>m 
takmg  any  reward  for  what  they  do;"  26th  Nov.  1854,  Dewley.     (Q.  B.) 
Note. — Although  there  is  no  provision  for  the  courts  of  Justices  of  peace,  care 
ought  to  be  taken  in  any  case  of  such   importance  as   to  require  legal 
agency,  and  where  such  cannot  be  obtained  because  of  poverty  duly  certified, 
that  the  Justices  should  assign  one  of  the  ordinary  procurators  of  the  Coort 
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to  act  for  tlie  party,  especially  if  he  be  a  defender  in  a  serious  cause,  and 
an  agent  is  employed  against  him.  It  does  not  appear  essential  to  sum- 
niary  police  or  statutory  prosecutions  to  assign  agents  to  an  accused  party, 
although  such  appears  to  have  been  assumed  in  the  case  8th  March  1850, 
Colquhoun.  In  trials  by  jury,  such  assignment  of  counsel  or  procurators 
appears  necessary  by  uniform  practice. 

POPULAR  ACTIONS,  where  any  one  of  the  public  may  sue  to  redress  a 
wrong,  are  unknown  in  the  law  of  Scotland,  except  under  special  Statutes  for 
penalties  where  the  prosecution  is  permitted  to  any  one  who  may  inform  and  sue ; 
Ersk.  B.  4,  T.  1,  S.  17;  2  Hume,  118.  Any  one  of  the  public  may  sue  to  vindicate 
a  public  privilege,  as  a  right  of  way ;  3d  June  1S52,  Duke  of  Atholc  (House  of 
Lords.)     See  Criminal  Prosecutions. 

PORTEOUS  ROLL.  The  criminal  roll,  which  at  one  time  was  made  up  by 
the  Justice-clerk,  wherein  the  cases  to  be  brought  before  the  Circuit-courts  of 
Justiciary  were  inserted,  and  a  general  warrant  was  granted  to  cite  the  parties 
named  therein.  This  roll  was  regiilated  by  the  Scotch  Act  1587,  c.  82,  amended 
by  8  Anne,  c.  14  and  16,  and  abolished  by  9  Geo.  IV.  c.  29,  sec.  6,  whereby 
separate  indictments  were  allowed  in  the  same  way  as  in  the  High  Court ;  2  Hume, 
26.  The  name  is  said  to  have  been  derived  from  portare^  to  carry  or  bear.  The 
Porieuus  Roll  contained  the  names  of  accused  persons,  and  the  Stress,  or  Trmsiis^ 
Roll  the  points  of  dittay  with  which  they  were  severally  charged. 

PORTEUR.     The  payee  or  holder  of  a  bill  or  promissory  note. 

PORTIONER.     The  holder  of  a  small  feu  or  heritable  subject. 

PORTS  AND  HARBOURS  are  inter  regalia,  and  the  sole  right  of  constituting 
foich  is  in  the  Crown ;  1st  Feb.  1854,  Officers  of  State  v.  Christie.  See  Harbours — 
Mercantile  Marine. 

POSSE  COMITATUS.  The  force  of  the  county  called  on  by  the  Sheriff  to 
enforce  the  execution  of  legal  diligence  and  warrants.  The  calling  out  of  the  county 
was  sanctioned  by  a  series  of  Scotch  Acts.  See  1424,  c.  44  ;  1425,  c.  60 ;  1456,  c.  56; 
1471,  c.  44  ;  1481,  c.  80  ;  1540,  c.  87  and  88.  Certain  Statutes  were  passed  by 
the  British  Parliament  to  meet  the  case  of  an  invasion  by  an  enemy  ;  43  Geo.  III. 
c.  55,  96,  and  120.     2  Hume,  76. 

POSSESSION  — POSSESSORY  ACTION  and  JUDGMENT.  Possession 
is  the  test  of  property.  The  possessor  is  presumed  the  owner.  Natural  possession 
is  that  actually  had  by  the  proprietor — civil  possession  is  that  had  by  tenants  or 
others  in  the  proprietor's  right.  Actions  to  retain  possession  by  means  of  interdict, 
or  to  recover  possession  by  Removing,  are  called  possessory  actions,  and  do  not 
decide  the  question  of  property,  which  is  the  proper  subject  of  Declarator  in  the 
Court  of  Session.  A  party  in  peaceful  possession  for  seven  years  under  a  written 
title,  is  entitled  to  have  the  benefit  of  a  possessory  judgment  keeping  him  in 
possession  until  he  is  deprived  thereof  by  a  decree  declaring  a  better  title  in  another 
party  ;  Ersk.  B.  4,  T.  1,  S.  50.     See  Occupancy — Prescription. 

POSTHUMOUS  CHILD  cannot  be  charged  to  enter  heir  until  a  year  after 
birth ;  28th  Feb.  1628  ;  Livingston,  M.  6870. 

POSTNATUS  FILIUS,  a  second  son.    Skene, 

POST-OFFICE  is  regulated  by  the  Acts  9  Anne,  c.  10 ;  1  Vict,  c  32,  33,  34, 
35,  36;  3  and  4  Vict.  c.  96;  10  and  11  Vict.  c.  85 ;  11  and  12  Vict.  c.  88  {Mon^^ 
Orders.)  Post-office  offences  of  a  high  nature  are  not  bailable,  unless  with  con- 
sent of  the  Public  Prosecutor,  Judges  of  Justiciary,  or  Sheriff;  1  Hume,  68-80.  See 
Bail. 

POULTRY.  To  poison  poultry  is  punishable.  In  1600,  a  burgess  of  Brechin 
came  in  the  King's  will,  and  was  banished  under  pain  of  death  for  poisoning  a 
neighbour's  fowls;  1581,  c.  110;  1587,  c.  83.     1  Hume,  125. 

POUND.  An  enclosure  in  England,  where  cattle  distrained  are  kept  until  re- 
deemed.    See  Game— Planting, 

POWER  OF  ATTORNEY.  An  authority  by  one  to  another  to  act  for  him, 
especially  in  foreign  parts.  A  mandate  is  the  usual  term  for  the  like  authority  to 
act  at  home.     See  Attorney. 

PRiECEPTIO  H^REDITATIS.    See  Passive  Titles, 

PR^CIPIUM.    See  I^eirs^Porti<mers, 
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PRiEDlAL  SERVITUDES.  Real  servitudes  or  those  which  affect  heritage. 
See  Servitudes, 

PR^MUNIRE.  The  forfeiture  of  property  real  and  personal,  and  imprison- 
ment during  the  pleasure  of  the  Sovereign,  inflicted  chiefly  as  a  punishment  of 
treasonable  practices  ;  6  Anne,  c.  7  and  23.     1  Hume,  531. 

PR^POSITURA  OF  A  WIFE.  Her  management  in  domestic  matters,  whereby 
she  binds  the  husband  until  she  is  stayed  by  inhibition;  Ersk.  B.  1,  T.  6,  S.  26. 
See  Inhibition — Marriage, 

PREAMBLE.     See  Statute, 

PRECARIUM.  A  gratuitous  loan  of  a  certain  subject  which  may  be  recalled  at 
any  time,  and  returnable  at  the  borrower's  death.  The  borrower  is  liable  only  for 
culpable  negligence  until  article  be  re-demanded,  and  then  he  is  liable  for  accidents ; 
Ersk.  B.  3,  T.  1,  S.  25.     6ee  Culpa. 

PRECENTOR  in  parish  churches  is  appointed  by  the  kirk-session,  and  removable 
at  pleasure ;  1740,  Magistrates  of  Elgin,  M.  13,124  ;  1779,  Anderson,  M.  13,137; 
Dunlop,  55. 

PRECEPT.     See  Arrestment— Clare  Constat— Poinding—Sasine. 

PRECOGNITION  is  the  investigation  made  at  the  instance  of  the  Procurators- 
fiscal  before  a  magistrate,  wherein  the  witnesses  are  examined  separately,  but  not 
on  oath,  unless  it  appear  they  are  wilfully  concealing  the  truth,  when  it  is  competent 
to  have  them  sworn,  and  to  commit  them,  if  they  refuse  to  take  the  oath  ;  and  they 
are  then  liable  to  the  pains  of  perjury  for  false  swearing.  The  accused  party  or  his 
agent  is  not  entitled  to  be  present,  and  the  investigation  is  therefore  ex  parte, 
corresponding  with  the  investigation  before  the  Grand  Jury  in  England.  It  is  the 
duty  of  the  Magistrate  and  Fiscal  to  examine  all  persons  who  may  throw  light  upon 
the  matter  of  investigation,  as  much  to  exculpate  as  to  criminate  the  accused, 
especially  such  persons  as  are  referred  to  in  the  declaration  of  the  accused.  On  an 
application  by  the  Fiscal,  first  and  second  diligences  are  at  once  granted  to  ap- 
prehend the  witnesses  for  examination,  if  not  attending  on  citation.  The  precogni- 
tion is  confidential,  and  cannot  be  called  for  by  any  party.  The  witnesses  in 
precognitions  in  civil  cases  must  be  examined  separately,  and  must  not  be  told  what 
other  witnesses  have  said,  and  should  not  be  examined  on  affidavits  or  oath  ;  1  Hume, 
28-81.  See  Criminal  Prosecution^  and  Rules  for  Preco<jnition  there  stated-^ 
Fiscal, 

PREEMPTION — A  clause  so  called  which  confers  on  superior,  or  other  party, 
the  right  to  have  the  first  offer  of  the  sale  of  certain  lands. 

PREGNANCY.  A  capital  sentence  is  not  executed  against  a  pregnant  woman 
until  after  the  birth  of  her  child ;  2  Hume,  471,473.  Pregnancy  stops  the  service  of 
a  remoter  heir ;  Ersk.  B.  3,  T.  8,  S.  76.     See  Concealment  of  Pregnancy. 

PRELIMINARY  DEFENCES  are  those  against  the  action  being  sustained  in 
point  of  form.     See  Defences;  M*Glashan  (1864),  204. 

PREMISES,  in  England,  correspond  with  the  narrative  of  a  deed  in  Scotland. 
But  with  us  it  is  used  for  the  whole  deed,  and  sometimes  for  the  lands  and  houses 
forming  the  subject  matter  of  a  deed  or  dispute. 

PREMONITION  is  a  notice  previous  to  some  legal  act, — used  chiefly  in  heritable 
securities  ;  Ersk.  B.  2,  T.  10,  S.  15. 

PREROGATIVE  COURT,  in  England,  wherein  wills  are  proved,  and  adminis- 
trations granted,  corresponding  to  the  Commissary  Courts  in  Scotland. 

PRESCRIPTION — Whereby  a  right  may  be  acquired  or  lost,  or  the  mode  of 
proving  a  claim  or  debt  limited.  The  prinaple  on  which  the  law  of  the  positive 
prescription  is  founded,  is  thus  expounded  by  Lord  Plunket, — "  K  time  destroys  the 
evidence  of  title,  the  laws  have  wisely  and  humanely  made  length  of  possession  a 
substitute  for  that  which  has  been  destroyed.  Time  comes  with  his  scythe  in  his 
one  hand  to  mow  down  the  instruments  of  our  rights ;  but  in  his  other  hand  the 
lawgiver  has  placed  an  hour-glass,  by  which  he  metes  out  incessantly  those  portions 
of  duration  that  renders  needless  the  evidence  he  has  swept  away." 

I.  Positive  Prescription  was  introduced  by  the  Act  1617,  c.  12,  which  enacts  that 

persons  possessing  without  interruption  for  forty  years  continually  in  virtue  of  in- 

rfeftments  shall  never  be  challenged  by  parties  pretending  prior  rights,  excepting 

on  the  ground  of  forgery.     If  possession  be  proved  as  far  back  as  memory  can  reach, 
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it  is  presumed  to  extend  to  the  date  of  the  infeftment.  Infeftroeni,  without  charter 
or  retour  of  heir,  is  sufficient ;  but  a  disposition  must  be  produced  to  make  valid 
an  infeftment  thereon.  Possession  by  a  liferenter  is  reckoned  (1791,  Oaitcheon,  M. 
10^10),  and  possession  on  apparency  by  an  heir;  26th  Feb.  182S,  Neilson. 

II.  Negative  Prescription  was  introduced  by  1469,  c.  29,  renewed  by  1474,  c.  55, 
and  1617,  c.  12.  By  the  operation  of  this  prescription,  all  debts,  bonds,  and  obli- 
gations are  discharged  by  the  lapse  of  forty  years,  even  though  admitted  not  to 
have  been  paid.  The  Acts  declare  the  date  of  the  obligation  to  be  the  term  from 
which  prescription  runs,  but  in  practice  the  date  of  payment  is  the  rule.  In  herit- 
able rights  there  must  not  only  be  forty  years'  negative  prescription  against  the  one 
right,  but  a  positive  prescription  of  the  right  of  the  party  claiming ;  26th  Feb.  1S28, 
M'Donell.  Prescription  does  not  run  against  those  rights  which  are  called  res  merce 
facuUatis,  which  a  person  may  exercise  any  time  at  his  |lleasure— such  as  building 
on  his  ground.  So  the  right  of  exacting  feu  and  parsonage  or  the  larger  (not 
vicarage)  tithe  is  not  thus  lost ;  but  arrears  beyond  forty  years  are  cut  off.  A  ser- 
vitude is  discharged  by  non-use  for  the  prescriptive  period.  The  right  of  blood  is 
not  lost  by  forty  years,  after  which  a  party  may  still  enter  heir  to  an  ancestor  if 
another  has  not  precluded  him.  The  negative  prescription  may  be  interrupted  by 
acknowledgment  of  debt  by  the  executors  of  a  deceased  debtor;  24  th  Jan.  1854,  Swan. 

These  two,  tlie  positive  and  negative,  are  called  the  long  prescriptions ;  the  others 
are  known  as  the  lesser  or  shorter.  The  latter  (with  exceptions)  do  not  dis- 
charge a  elatm^  but  only  limit  the  mode  of  proving  its  existence. 

III.  Vicennial  Prescription.  First,— The  retour  or  service  of  heirs  cannot  be 
quarrelled  after  twenty  years;  1617,  c.  13.  Second, — Holograph  bonds,  missives, 
books,  and  such  like  writmgs,  prescribe  in  the  same  period,  so  that  they  can  no  longer 
afford  proof  of  debt  or  obligation,  unless  it  be  admitted  or  proved  by  the  debtor's 
oath,  or  that  of  his  heir,  that  they  are  holograph,  and  that  the  subscription  thereof 
is  genuine ;  1669,  c.  9.  Prescription  runs  from  the  date  of  the  writing,  but  not 
against  minors.  Actions  to  interrupt  this  prescription  must  be  awakened  within 
five  years  after  becoming  asleep ;  1685,  c.  14.  Third, — Crimes  cannot  be  prose- 
cuted after  twenty  years,  unless  sentence  of  fugitation  has  been  pronounced; 
1  Hume,  136.  Treason  prescribes  by  the  lapse  of  three  years,  unless  an  indictment 
has  been  found  by  a  grand  jury ;  1  Hume,  145.  And  penal  actions,  where  the 
penalty  goes  wholly  to  the  Crown,  fall  within  two  years  after  the  offence ;  or  where 
It  is  to  the  Crown  and  other  prosecutor,  one  year  is  allowed  to  the  private  party, 
and  two  years  more  to  the  Crown.  Prosecutions  under  the  Riot  Act  (1  Geo.  I. 
c.  5)  must  be  brought  within  one  year ;  and  in  special  public  Statutes  there  are 
several  limitations  of  action  which  must  be  carefully  noticed  by  the  magistrate.  In 
public,  local  and  personal  Acts,  the  period  is  limited  to  two  years,  or,  in  cases  of 
continuous  damage,  to  (^e  year  after  cessation  of  the  damage  ;  5  and  6  Vict,  c  97  ; 
1  Hume,  307,  322,  467,  606. 

IV.  Decennial  Prescription. — By  1696,  c.  9,  all  actions  between  tutors  and 
curators  and  their  wards  are  cut  off  by  the  lapse  of  ten  years  from  the  terminatioa 
of  the  office.    This  is  more  properly  a  limitation  of  action  than  prescription. 

V.  Septennial  Prescription.  First, — By  1695,  c.  5,  a  limitation  is  introduced 
whereby  all  cautioners  bmding  themselves  as  such,  or  having  a  clause  or  bond  oi 
relief,  duly  intimated,  are  free  after  seven  years  from  the  date  of  the  obligation. 

Judicial  cautioners  are  excluded  from  the  privilege.     See  Cautiofier.     Second, 

By  1609,  c.  10,  all  citations  to  interrupt  prescriptions  must  be  renewed  every 
seven  years,  otherwise  they  fall.  But  if  called  in  Court  the  action  endures  for  forty 
years.  Such  citations  must  be  registered  within  sixty  days  in  a  particular  register 
kept  for  that  purpose. 

VI.  Sexennial  Prescription. — By  the  Act  12  Geo.  III.  c.  72,  rendered  per- 
petual by  23  Geo.  III.  c.  18,  s.  55,  bills  and  promissory-notes  are  rendered  incap- 
able  either  of  diligence  or  of  action  after  six  years  from  the  term  of  payment,  or 
last  day  of  grace.  The  debt  in  the  bill  must  thereafter  be  proved  resting  owing 
by  the  writing  or  the  oath  of  the  debtor.  The  writing  must  be  of  a  date  after  the 
expiry  of  the  six  years.  Minority  of  the  creditor  is  not  reckoned.  Production  of 
bill  in  a  mercantile  sequestration,  or  in  a  multiplepoinding,  interrupts  the  currency 
of  prescription  ;  17th  Feb«  1854,  Lindsay.    See  Bill. 
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VII.  Quinquennial  Prescription. — A  prescription  of  five  years  is  introduced  by 
the  Act  1669,  c.  9,  of  multures  and  stipends  from  tbe  time  they  become  due;  and 
of  rents  in  agricultural  leases  from  the  term  of  the  tenant's  removal,  as  well  as  of 
"all  bargains  concerning  moveables  or  sums  of  money ^  provable  by  witnesses^  from 
the  making  of  the  bargain!*  The  claim  of  debt  in  all  these  cases  may  be  proved 
resting  owing  by  the  writing  or  oath  of  the  debtor. 

Note. — Appeals  to  the  House  of  Lords  might  formerly  be  taken  within  five  years, 
which  term  is  now  reduced  to  two  years  by  6  Geo.  IV.  c.  120,  s.  25. 

VIII.  Triennial  Prescription.  First,— By  the  Act  1679,  c.  81,  the  penal  action 
of  spulzie  for  violent  profits,  to  be  established  by  the  pursuer's  oath  m  liUm^  and 
actions  for  violent  dispossession,  prescribe  in  three  years ;  but  actions  for  sinaple 
restitution  may  be  brought  within  forty  years.  Second^ — Arrestments  in  execution, 
by  the  Act  1669,  c.  9,  prescribed  in  five  years  from  their  dates,  and  from  the 
date  of  the  decree,  if  used  on  the  dependence  of  an  action.  But  the  term  is  now 
limited  to  three  years  by  the  Act  1  and  2  Vict.  c.  114.  Third, — Actions  of 
removing  prescribe  after  three  years  from  the  term  of  removing.  Fourth,— 
Actions  of  wrongous  imprisonment  under  the  Act  1701,  c.  6,  prescribe  in  three 
years  from  the  last  day  of  the  hnprisonment ;  but  the  civil  action  of  damages  is 
not  thus  cut  ofi;  Lastly, — The  triennial  prescription  (by  the  Act  1679,  c.  83) 
applies  to  all  merchants,  tradesmen,  shopkeepers,  and  writers'  accounts,  and  all 
accounts  of  that  description,  servants'  fees  and  wages,  and  house  rents,  where  the 
lease  is  verbal  (five  years  is  the  term  in  agricultural  leases,  as  above.)  Each  year's 
rents  and  term's  wages  run  a  separate  course.  But  the  currency  of  prescription  on 
accounts  runs  from  the  last  date,  if  the  account  be  continuous.  A  break  or  interval 
of  three  years  separates  the  account,  and  will  render  the  first  part  subject  to  the 
plea  of  prescription.  Sometimes  an  article  of  charge  is  thrown  in  at  the  dose,  as 
if  to  prevent  the  running  of  prescription.  If  trifling,  and  obviously  made  to  pre- 
vent prescription,  it  is  disregarded.  But  if  of  some  consequence,  and  not  open  to 
suspicion,  though  a  considerable  space  between  and  the  previous  articles,  it  is  ex- 
pedient to  take  proof  by  witnesses  of  the  latter  item,  if  denied.  If  not  so  proved, 
then  the  previous  account  must  be  held  as  prescribed  ;  but  if  proved,  the  proof 
by  parole  will  be  extended  to  the  whole  previous  account.  The  proof  of  pre- 
scribed accounts  can  only  be  by  the  writing  or  the  oath  of  the  alleged  debtor.  The 
Statute  goes  on  tbe  presumption  of  payment,  and  so  renders  it  unnecessary  to 
preserve  vouchers  of  payment  longer  than  three  years.  The  proof  must  be  of 
resting  owing,  embracmg  the  constitution  as  well  as  the  subsistence  of  the  debt. 
If  the  constitution  be  not  so  proved,  then  there  is  an  end  of  the  claim.  If  the 
constitution  be  admitted,  then  the  non-payment  must  next  be  proved.  A  mere 
non  memini  by  the  actual  debtor  will  not  be  sufficient  to  prove  the  debt — but 
a  strong  expression  of  belief  mav  be  sufficient.  Payment  must  be  in  money.  If 
it  be  by  furnishings  or  counter-claims,  this  forms  an  extrinsic  quality  of  the  oath, 
and  these  must  be  proved  as  a  defence  by  other  competent  evidence.  A  writing 
ofiered  in  proof  must  be  subsequent  to  the  three  years.  The  debtor's  books  are 
held  his  writing, — against  him  but  not  for  him.  Recovery  of  writings  must  be  first 
obtained,  and  will  not  be  allowed  after  reference  has  been  made,  and  the  debtor's 
oath  taken.  If  the  debtor  died  within  three  years  after  the  last  date  in  the  account, 
it  was  once  held  that  there  is  not  the  statutory  presumption  of  payment  by  him ;  so 
if  the  heir  admitted  the  constitution  and  that  he  had  not  paid  the  debt,  the  claim 
was  held  proved ;  7th  July  1842,  Auld.  But  this  distinction  was  done  away  with 
by  the  unanimous  decision  of  the  whole  Court.  By  the  Court,—**  The  words  of 
the  Statute  give  no  countenance  to  so  large  and  extraordinary  an  exception  which 
would  plainly  operate  most  capriciously  from  the  case  where  an  account  was  closed 
by  the  death  of  the  debtor,  to  that  in  which  he  did  all  but  survive  the  three  years  f 
12th  July  1863,  Cullen  v.  Smeal. 

Thb  prescription  is  that  which  Justices  have  most  to  do  with  in  the  Small 
Debt  Courts,  where  it  ought  strictly  to  be  attended  to,  even  though  not  pled ;  for 
which  purpose  the  Justices  ought  at  the  very  first  to  look  at  the  last  dxite  of 
accounts  sued  for ;  and  if  found  beyond  three  years  of  the  date  of  citation  no  wit- 
nesses ought  to  be  •ilm'it^  in  proof  of  the  daim ;  but  both  the  constitution  and 
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non-payiuent— (r«0<in^  owing) — must  be  proved  bj  the  defender's  writing  or  oath. 
The  observance  of  this  salutary  rule  will  be  of  much  consequence,  not  merely  in 
simplifying  the  business  of  the  Court,  but  of  compelling  creditors  to  obtain  an  early 
constitution  of  their  claims,  at  a  time  when  the  &cts  are  fresh  in  the  memory  of  all 
interested.  Care  must  be  taken  to  distinguish  accounts  falling  under  the  triennial 
and  those  coming  under  the  quinquennial  prescription.  Where  there  is  but  one 
item  or  one  transaction  in  the  account,  as  one  article  of  sale,  the  latter  is  the  pro- 
per rule.  It  is  thought  expedient  shortly  to  annex  the  Act,  as  well  as  the  princi- 
pal decisions  bearing  on  this  prescription  for  the  guidance  of  Justices. 

1579,  c.  83.  ^  Itbm,  it  is  statute  and  ordained  be  our  Soveraine  Lord,  with 
advise  of  his  three  estaites  in  Parliament,  that  all  actiones  of  debt,  for  hous- 
roailles,  mennis  ordinars,  servands  fees,  merchantes  comptes,  and  nther  the  like 
debts  that  are  not  founded  upon  written  obhgrationes,  be  persewed  within  three 
zeirs,  otherwise  the  creditoris  sail  have  na  action  except  he  outher  preife  be  writ 
or  be  aith  of  his  partie."  Sir  George  M'Kenzie  observes,  that  this  Statute  was 
founded  "  on  the  presumption  that  men  would  not  suffer  such  debts  to  remain  over 
without  taking  an  obligation  for  them  in  writ,  and  the  presumption  lies  for  their 
being  yearly  paid,  and  that  which  was  prcesumptio  hominis  is  a^r  the  currency  of 
three  years  mei^e  pragsumptio  juris  et  dejure" 

1 .  The  aliment  of  a  minor  was  held  not  to  fall  under  the  Statute  (as  reversed 
on  appeal),  1739,  Davidson  ;  M.  11,077  ;  1716,  Hamilton,  M.  11,100. 

2.  A  schoolmaster's  salary  was  found  not  to  fall  under  the  Act;  17479  Nicolson, 
M.  11,080. 

3.  Rents  of  land  do  not  fall  under  the  triennial  prescription,  1628 ;  Minister  at 
Kilbucho,  M.  1 1,083.     See  6th  Feb.  1823,  Boyes. 

4.  Intromissions  with  rents  do  not  prescribe  under  this  Act,  1633 ;  Maxwell,  M. 
11,084. 

5.  Money  advanced  by  a  factor  does  not  fall  within  the  Act;  1685,  Armour, 
M.  11,091.  But  a  factor's  salary  or  commission  does;  1714,  Smith,  M.  11,096; 
3d  March  1835,  Grubb. 

6.  Performance  of  a  bargain  made  by  writing  does  not  fall  under  the  Act ;  1711, 
Watson,  M.  11,095. 

7.  A  pension  was  held  not  to  fall  under  the  Statute;  1728,  M^Kenzie,  M. 
11,102. 

8.  Advances  by  a  negotiorum  gesior  do  not  fall  under  the  Act ;  1740,  Dnimmond, 
M.  11,103. 

9.  The  triennial  prescription  does  not  apply  to  accounts  between  a  shipmaster  and 
the  owners;  1781,.Butchart,  M.  11,113. 

10.  This  prescription  does  not  apply  to  claims  of  relief;  11th  Jan.  1826, 
Bland.  Nor  to  a  messenger's  liability  to  account  to  his  employer ;  12th  Nov. 
1825,  Waddell.  Nor  to  a  country  agent  recovering  payment  from  his  client  of  an 
Edinburgh  agent's  account;  27th  Jan.  1826,  Frier.  Nor  to  advances  of  money 
made  by  an  agent  for  his  client;  15th  June  1827,  Kerr;  26th  May  1836,  Mon- 
creiff.  Nor  to  an  accounting  for  a  consignment  of  goods;  17tn  Jan.  1827, 
M^Farlane.  Nor  to  furnishings  made  to  a  bankrupt  estate,  entered  by  the  trustee 
as  a  debt  still  due  ;  20th  November  1828,  Buchanan.  Nor  to  an  action  of  ac- 
counting between  principal  and  agent ;  30th  June  1829,  Boyes.  Nor  to  a  Scotch 
attorney's  account,  incurred  whilst  acting  in  London  as  a  mandatory;  19th  June 
1832,  Walker.  Nor  to  a  claim  for  advances  made  in  purchasing  goods  on  com- 
mission ;  3d  March  1835,  Grubb. 

11.  The  aliment  of  a  bastard  child  was  held  to  fall  under  the  Act  ;  1791, 
Forsyth,  M.  11,081.  The  reverse  was  found  in  subsequent  cases,  and  more  re- 
cently, 26th  Feb.  1842;  Thomson.  Per  Lord  Medwvn, — "If  a  party  furnished 
aliment  on  an  implied  or  positive  agreement,  the  claim  would  fall  under  the 
triennial  prescription  ;  but  the  aliment  of  a  child  is  not  matter  of  contract,  it  is  a 
natural  obligation,  and  prescription  does  not  apply.'' 

12.  Household  furnishings  were  held  to  fall  within  the  Act ;  1610,  Russel,  M. 
11,082. 

13.  This  prescription  applies  to  the  price  of  goods  purchased  from  one  merchant 
by  another  at  different  timet  to  be  resold;  .1730,  Ord,  M.  11,083;  but  not  to 
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accounts  between  foreign  merchants;  1795,  Hamilton  and  Co.,  M.  11,120;  11th 
Dec.  1851,  M'Kinlays. 

14.  Accounts  of  writers  and  agents  fall  under  this  prescription,  reckoning  from  the 
last  item;  1075,  Somerville,  M.  11,087.  Prescription  is  not  barred  by  possession 
of  the  client's  papers,  nor  by  a  single  article  within  the  three  years  ;  1 709,  Mason, 
M.  11,094.  See  1712,  Mitchell,  M.  11,096.  A  writer  judicially  claiming  an  ac- 
count without  producing  it,  does  not  thereby  interrupt  prescription ;  1753,  Oouper, 
M.  11,107. 

15.  The  price  of  wright  and  mason-work  falls  under  this  prescription;  1692, 
Bayn,  M.  11,092.  Unless  done  by  estimate  and  contract ;  28th  Feb.  1833,  Hotson  ; 
7th  Dec.  1751,  M'Kay.  The  term  from  which  prescription  runs  is  the  date  when 
the  work  is  completed,  and  not  of  its  measurement ;  17th  December  1851,  M'Kay. 

16.  Mason's  wages  were  held  to  fall  under  the  Act ;  1694,  Tweedie,  M.  11,092. 

17.  Claims  of  aliment  were  held  to  fall  under  the  Act  ;  1715,  Forest,  M. 
11,098;  1716,  Hamilton,  M.  11,100;  1799,  Galloway,  M.  11,122.  (See  sec.  11, 
supra. ) 

18.  Wages  under  an  indenture  were  held  to  fall  imder  this  prescription ;  1731, 
Crawfurd,  M.  11,102. 

19.  An  account  due  to  a  clerk  to  a  submission  prescribes;  1755, Farquharson,  M. 
11,108. 

20.  The  account  of  an  English  attorney,  employed  by  a  party  in  Scotland,  held  to 
fall  within  the  Statute  ;  23d  Nov.  1813,  Campbell.  (Affirmed  on  appeal,  5th  June 
1818.) 

21 .  The  triennial  prescription  applies  to  charges  of  commission  in  a  law  agent's 
account;  24th  Feb.  1832,  Scott;  5th  Feb.  1836,  Todd's  IVustees. 

22.  The  quinquennial,  and  not  the  triennial  prescription,  applied  to  the  price  of  a 
bidlock  purchased  for  family  use  ;  13th  Feb.  1827,  Smith. 

23.  A  claim  of  remuneration  for  acting  as  housekeeper  held  to  be  a  claim  of  wages, 
and  so  subject  to  the  triennial  prescription ;  25th  Feb.  and  17th  Nov.  1835,  SmelTie ; 
3d  Feb.  1842,  Peter ;  20th  Dec.  1842,  Alcock.  Per  Justice-Clerk,— **  It  is  not  laid 
down  by  any  institutional  writer  that,  under  the  Statute,  payment  or  extinction  must 
be  averred ;  and  it  did  not  follow  as  the  result  of  any  decision." 

24.  A  continuous  account  from  year  to  year  does  not  run  separate  prescription  on 
the  separate  years,  but  runs  from  the  last  year  thereof;  1669,  Douglas,  M.  11,085 ; 
1675,  A.v,  B.  M.  11,086  ;  and  that  though  accounts  are  made  up  annually  and  in- 
terest charged  on  each  year's  account;  1  Dec.  1829,  VVhyte. 

25.  An  account  was  held  continuous  where  part  was  contracted  by  a  person  since 
deceased,  and  part  by  his  heir;  1670,  Graham,  M.  11,086;  but  found  not  so  where 
a  widow  continued  the  dealing  of  her  husband  ;  1680,  Wilson,  M.  11,089 ;  nor  with 
a  negotiorum  gestor  ;  1709,  Ormiston,  M.  11,093  ;  and  the  continuation  of  an  ac- 
count with  the  heir  was  held  not  to  interrupt  prescription  on  the  account  of  the  an- 
cestor;  1741,  Kennedy,  M.  11,104. 

26.  The  account  of  a  father  was  held  not  continued  by  that  of  his  daughter  and 
heuress  ;  7th  Feb.  1826,  Wilson. 

27.  The  continuitv  of  an  account  held  not  interrupted  by  an  interval  of  eighteen 
months,  during  which  the  creditor  had  a  partner;  5th  Dec.  1840,  Torrance;  29th 
May  1841,  Barker  ;  19th  Nov.  1844,  Treacher. 

28.  Trifling  articles  of  charge,  made  during  several  years,  or  at  the  close  of  an  ac- 
count, have  been  held  not  sufficient  to  prevent  the  ciurrency  of  prescription  on  the 
principal  and  prior  portion  of  the  account ;  20th  May  1824,  Campbell;  26th  May 
1836,  Moncreiff';  28th  Feb.  1844,  Stewart. 

29.  Servants'  wages  fall  under  the  Act ;  1688,  Baird,  M.  1 1,092 ;  and  prescribe 
stfpara/tf/^,  running  from  each  term  as  they  become  due;  1680,  Ross,  M.  11,089. 
Tne  same,  though  the  original  engagement  was  in  writing  ;  1682,  Craigievar,  M. 
11,091. 

30.  House  rents  prescribe  separately  from  each  term,  when  payable,  whether  the 
tenant  removes  or  remains;  1737,  Ferguson,  M.  11,103 ;  Bell's  JVin*  (8tl. 

31.  An  account  to  a  tailor,  incurred  in  England  by  a  Scotchmai^^ 
his  estate  in  Scotland,  held  to  be  ruled  by  Scotch  law  ;  and 
account  being  admitted,  and  it  not  being  prescribed  at  Uw 
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original  debtor,  and  being  admitted  not  to  have  been  since  paid,  the  claim  was  sus- 
tained ;  24th  Feb.  1826,  Broughton.  See,  with  reference  to  the  second  point,  15th 
Nov.  1808,  Leslie;  15th  May  1833,  Granger;  15th  Jan.  1836,  Ritchie;  25th  May 
1838,  Fraser ;  12th  Nov,  1839,  Ross ;  7th  July  1842,  Auld. 

32.  This  prescription  runs  during  the  annus  deliberandi  of  the  heir  of  the  debtor  ; 
1736,  Douglas,  M.  11,102. 

33.  Non  valens  agere,  because  of  the  debtor's  absence  from  Scotland,  does  not  in- 
terrupt this  prescription  ;  1776,  Macghie,  M.  11,112. 

34.  Neither  counter  furnishings  nor  partial  payments  interrupt  this  prescription  ; 
1782,  Ramage,  M.  11,113  ;  1665,  Murray,  M.  11,214. 

35.  The  admitted  payment  of  a  second  furnishing,  made  within  three  years  of  the 
action,  exposed  a  former  furnishing,  beyond  the  three  years,  to  the  operation  of  pre- 
scription ;  30th  Nov.  1831,  Beck ;  but  see  5th  March  1836,  Fisher. 

36.  Lodging  an  account  with  an  affidavit,  in  an  action  of  c^^ition  and  sale,  held 
not  to  interrupt  the  currency  of  prescription  ;  9th  July  1811,  Ferrier.  Neither  does 
an  action  dismissed  as  incompetent;  27th  Feb.  1829,  M'Laren;  24th  Nov.  1841, 
Cochrane.  But  pleading  on  an  account  in  compensation  within  the  three  years  bars 
prescription  ;  1st  June  1827,  Sloan. 

37.  A  holograph  acknowledgment,  but  not  subscribed,  was  found  sufficient  to  prove 
a  prescribed  debt;  1766,  Donaldson  M.  11,110;  28th  Nov.  1816,  Nbbets  ;  but  not 
production  of  a  written  order  for  the  goods  ;  1775,  Cheap,  M.  11,111.  And  even 
though  the  consequent  furnishing  be  admitted,  if  payment  is  alleged  ;  1784,  Ross,  M. 
11,115.  Nor  where  the  carrier's  receipt  is  produced  ;  1794,  Douglas,  M.  11,116; 
4th  March  1829,  Wallace. 

38.  The  books  of  a  burgh  were  held  to  afford  proof  of  a  claim  against  the  magis- 
trates thereof;  15th  Nov.  1808,  Leslie. 

39.  Prescribed  claims  were  held  proved  by  the  debtor's  books;  24th  May  1822, 
Berry  ;  3d  Dec.  1822,  Brunton.  But  not  by  undated  subscriptions  in  a  pass-book; 
Ist  March  1843,  Campbell.  Per  Lord  Cockburn, — ^  Assuming  the  defender  signed 
the  pass-book,  it  will  not  take  the  case  out  of  the  class  of  cases  to  which  the  trien- 
nial prescription  applies  ;  nor,  if  the  prescription  applies,  does  that  signature  elide 
the  presumption  of  payment,  since  it  is  not  averred  that  the  signature  was  after  the 
lapse  of  three  years." 

40.  A  claim  of  aliment  was  held  proved  by  a  letter  written  after  the  running  of 
the  prescription ;  17th  Jan.  1822,  Easton  ;  2d  July  1852,  Webster.  As  to  the  effect 
of  writings,  taken  in  conjunction  with  depositions,  see  25th  Nov.  1851,  Meyer  and 
Mortimer  ;  24th  Dec.  1854,  Deans,  Dunlnp,  and  Hope. 

41.  Where  the  debtor  swore  that  he  believed  certain  items  of  the  claim  had  been 
paid  by  his  factor,  and  whose  books,  being  produced,  showed  no  such  payments, 
decree  was  given;  20th  Feb.  1824,  Cooper;  13th  Nov.  1847,  and  7th  March 
1849,  M*Kay. 

42.  The  writ  of  a  servant  does  not  prove  the  debt  against  his  master;  1724,  Guth- 
rie, M.  11,101.     Nor  of  an  institor ;  1765,  Bruce  and  Co.  M.  11,109. 

43.  The  plea  of  prescription  may  be  waived  by  statements  and  pleas  in  defence 
inconsistent  therewith  ;  21st  June  1822,  Maule;  16th  May  1826,  Gordon  ;  2d  July 
1830,  Clyne  ;  6th  July  1832,  Kerr ;  23d  Nov.  1842,  Mitchell. 

44.  A  judicial  admission  must  be  taken  with  its  qualification;  26th  Feb.  1835, 
Campbell ;  10th  June  1852,  Donaldson. 

45.  A  prescribed  claim  against  joint  obligants  must  be  proved  resting  owing  by 
the  writ  or  oath  of  all  the  obligants ;  2d  July  1829,  and  4th  March  1831,  Duncans. 
But  the  writ  of  one  was  held  constructively  the  writ  of  the  others,  and  so  to  prove 
the  debt ;  17th  Feb.  1831  and  25th  Jan.  1833,  Smith. 

46.  Where  the  existence  of  the  prescribed  claim  is  proved  by  writing  or  oath,  the 
extent  thereof  may  be  proved  by  witnesses ;  17th  Feb.  18:^1,  Smith ;  5th  Feb  1850,  Kyle. 

47.  Where  the  furnishings  were  made  to  a  third  i)arty  under  a  written  mandate, 
the  quantities  were  allowed  to  be  proved  by  witnesses  after  the  three  years  ;  1681, 
Dickson,  M.  11,090.     See  1794,  Saddler,  M.  1 1,119. 

48.  A  submission  of  a  claim  entered  into  within  three  years,  though  it  had  fallen  by 
the  death  of  the  arbiter,  interrupted  the  prescription  ;  14th  June  1854,  Dunn  v.  Lamb. 
See  Sheriff  Napier's  Commtniaries  on  the  Law  of  Prescription^  1853. 
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PRESCRIPTION,  INtERRUPTION  OF.  Minorities  of  the  creditor  are  de- 
ducted in  the  long  prescriptions,  but  not  in  the  shorter,  unless  so  provided  in  the 
Statute.  No  presmption  runs  against  those  under  legal  incapacity  to  sue.  Pre- 
scription is  interrupted  bj  legal  di^gence  and  citation  on  an  action.  Partial  pay- 
ments interrupt  the  long  but  not  th^  shorter  prescriptions,  which  they  rather 
strengthen.  A  notarial  protest  against  possession  is  also  an  interruption.  In- 
terruption in  the  possession  has  similar  eifect.  Citations  must  be  renewed  every 
seven  years ;  1669,  c.  10,  and  recorded,  1676,  c.  19  ;  but  if  the  action  is  called  in 
Court,  it  may  be  continued  and  proceeded  with,  any  time  within  forty  years.  A 
submission  of  a  claim  interrupts  prescription.  Production  of  a  voucher  or  account 
with  affidavit  under  the  Sequestration  Act,  bars  prescription  against  the  bankrupt 
and  trustee,  but  not  against  third  parties.  And  the  lodgment  of  a  claim  in  ranking 
and  sale  has  the  same  effect.  An  interruption  makes  the  course  of  prescription  to 
commence  anew.  Diligence  against  one  of  several  co-obligants,  bound  jointly  and 
seyerally,  interrupts  as  to  all.  But  if  the  right  of  the  creditor  be  divided  by  assig- 
nation or  succes&ion,  a  part  of  the  debt  may  be  thus  saved  from  prescription,  whilst 
another  may  fall  within  its  operation.  A  citation  does  not  interrupt  the  septennial 
limitation  of  cautionary  obligations,  nor  the  plea  of  non  valena  agere ;  1711,  Bour- 
boun,  M.  11,216. 

PRESES.  The  preses  of  an  ordinary  meeting  has  no  casting-vote  in  case  of 
equality,  unless  expressly  provided  by  Statute  or  by  regulation ;  March  4,  1813, 
Campbell  (aff.  on  Appeal).     See  Dec.  12,  1827,  Anderson. 

PRESUMPTION  OF  DEATH  and  op  SURVIVORSHIP.  Human  life  is  pre- 
sumed  to  last  for  100  years,  so  that  within  that  term  the  death  must  be  proved, 
and  beyond  it  the  life  must  be  established.  Some  nice  cases  have  occiurred  as  to 
the  presumption  of  survivorship.  Where  mother  and  child  are  found  dead  in  child- 
bed, the  presumption  is  that  the  mother  was  the  survivor.  By  the  Roman  law, 
two  persons  under  pubeity  dying  by  the  same  accident,  the  youngest  was  presumed 
the  survivor  ;  but  if  one  were  above  and  the  other  below  puberty,  the  presumption 
was  in  favour  of  the  former.  Some  very  minute  rules  on  this  subject  are  laid  down  in 
the  code  Napoleon.  See  Feb.  7,  1811,  Lord  Ashburton;  Jan.  14,  1834,  Reid; 
Feb.  1, 1834,  Campbell ;  Feb.  26,  1834,  Bruce ;  Nov.  19,  1845,  Lapsley  (aff.  on 
Appeal) ;  July  16,  1862,  Craven. 

PRESUMPTIONS  are  of  three  kinds,  \st,  a  presumption  juris  et  de  jure  cannot 
be  done  away  with  by  contrary  evidence ;  such  is  the  presumption  that  a  minor 
without  curators  is  incapable  of  acting.  2d,  A  presumption  juris  is  a  legal  pre- 
sumption, but  which  yields  to  the  force  of  evidence ;  such  as  possession  presumes 
property.  3d,  A  prctsumpiio  hominis  vel  judicis  is  the  connection  which,  arising 
from  the  facts  and  circumstances  of  the  case,  overcomes  the  mere  prcs^sumptio  juris  ; 
Ersk.  B.  4,  T.  2,  S.  36 ;  1  Hume,  26-43. 

PRETIUM  AFFECTIONIS,  the  fancied  value  put  on  a  subject  by  its  o\nier, 
which  is  never  taken  as  the  proper  standard  of  damage  or  of  value,  except  in  cases 
of  fraud  ;  Ersk.  B.  3,  T.  1,  S.  14. 

PREVARICATION  on  OATH  is  the  wilful  concealment  or  misrepresentation 
of  truth  by  a  witness  on  oath.  It  is  generally  committed  by  the  witness  flatly  con- 
tradicting himself  when  under  cross-examination.  It  is  summarily  punished  at  the 
moment  as  contempt  of  Court,  by  a  small  fine  or  short  imprisonment ;  1  Hume,  380. 
See  Contempt  of  Court,     The  following  may  suit  as  a  form  of  conviction : — 

At  the  day  of 

In  presence  of  one  (or  two  and  a  quorum)  of  Her  M^'estv's 

Justices  of  the  Peace  for  the  county  of  sitting  in  judg- 

ment. In  the  complaint  at  the  instance  of  ^.  B,  against  C.  D,  E,  F. 
having  been  sworn  in  common  form  as  a  witness,  we  find  that  in  his  examina- 
tion before  us  he  has  committed  gross  ])revuricatiou  upon  oath.  Wherefore 
we  do  hereby  fine  and  amerciate  the  said  E.  F,  in  the  sum  of 
and  failing  instant  payment,  grant  warrant  to  commit  him  to  the  prison  of 
,  therein  to  be  detained  for  days,  unless  the  said  fine  be 

sooner  paid. 

(Subscribed  by  the  Justices.) 
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PRICE.  An  essential  in  the  contract  of  sale,  and  wliicli  must  not  be  elusory, 
though  it  may  not  be  a  just  equivalent.  It  must  be  certain  in  amount,  or  admit 
of  being  ascertained  by  reference ;  Ersk.  B.  3,  T.  3,  S.  9  ;  Brown  an  Sale. 

PRINCE  OF  SCOTLAND  — the  title  given  to  the  eldest  son  of  the  King. 
The  principality  consisted  of  lands  in  the  counties  of  Ayr,  Reiifirew,  and  Ross, 
erected  in  tne  reign  of  Robert  III.,  and  the  vassals  under  the  old  election  law  had 
the  freehold  right,  the  same  as  those  holding  of  the  Crown ;  Ersk.  B.  1,  T.  4,  S.  12. 

PRINTERS  have  a  lien  on  the  printed  sheets  for  the  cost  of  labour,  and  even 
on  subsequent  volumes  for  the  cost  of  former  ones.  They  are  subject  to  the  pro- 
visions of  39  Geo.  III.  c.  79;  and  61  Geo.  III.  c.  66.  Prosecutions  for  offences 
under  these  Acts,  which  were  thereby  authorized  at  the  instance  of  any  persons  who 
might  sue,  can  now  be  only  at  the  instance  of  the  officers  of  the  Crown ;  2  and  3 
Vict.  c.  12  (1839),  which  also  modifies  the  penalties  ;  1  Uume,  666.  (See  Criminal 
Prosecution.) 

PRINTFIELD.  Stealing  cloth  from  printfield  was  made  capital  by  18  Geo.  II. 
c.  27;  1  Hume,  111.     See  Bleachfield. 

PRIOR  IN  TEMPORE  POTIOR  IN  JURE— the  principle  which  regulates 
securities  and  diligence  according  to  the  date  of  their  completion;  Stair,  B.  4, 
T.  35,  S.  3. 

PRISONS  were  regulated  by  the  Acts  1487,  c  101  ;  1697,  c.  277 ;  1617,  c.  8 ; 
1696,  c.  23;  11  Geo.  II.  c.  26;  20  Geo.  II.  c.  43  ;  69  Geo.  III.  c.  61  ;  6  Geo.  IV. 
c.  62  ;  10  Greo.  IV.  c.  54.  Inspectors  of  prisons  are  authorized  by  6  and  6  Will. 
IV.  c.  38.  These  Acts  were  repealed  or  modified,  and  prisons  in  Scotland  are  now 
regulated  by  2  and  3  Vict.  c.  42  (1839) ;  amended  by  7  and  8  Vict.  c.  34  (1844); 
and  14  and  15  Vict.  c.  27  (1861.) 

PRISON  BREAKING  is  an  offence  against  public  justice,  commonly  punished 
by  farther  imprisonment.  Justices  may  commit  for  this  offence,  and  which  is  bail- 
able. The  English  law  for  the  punishment  of  prisou  breaking  is  contained  in 
4  Geo.  IV.  c.  64,  ss.  43,  44  ;  1  Hume,  401. 

PRIVATE  ACTS  OF  PARLIAMENT.  Those  of  the  Scotch  Parliament  were 
open  to  reduction  in  the  Court  of  Session  at  the  suit  of  any  party  injured.  After 
the  year  1606,  an  Act  was  passed  at  the  close  of  each  session  salco  jure  cujuslibeL 
In  the  British  Parliament,  these  Acts  are  regulated  by  the  Lords'  standing  orders  ; 
7th  Dec.  1669  ;  16th  May  1792 ;  6th  May  1818  ;  6th  July  1837.  The  consent  of 
all  persons  concerned  are  required  to  be  given  in  person  before  the  judges  of  the 
Courts  of  Law  in  Scotland,  or  a  committee  on  the  bill ;  and  a  report  of  two  of  the 
judges,  after  an  opportunity  has  been  given  of  hearing  all  parties  interested,  is  also 
required.     See  Statute, 

PRIVATE  PROSECUTOR;  2  Hume,  118.     See  Criminal  Prosecution. 

PRIVATIVE  JURISDICTION  is  where  a  court  has  an  exclusive  jurisdiction 
in  a  class  of  cases,  such  as  the  Court  of  Session  in  marriage  causes, — distinguished 
from  cumulative  jurisdiction,  where  a  party  has  the  choice  of  two  or  more  courts ; 
Ersk.  B.  1,T.  2,  S.  7. 

PRIVILEGED  DEBTS  are  those  which  are  preferable  on  the  estate  of  a  de- 
ceased person,  and  as  such  may  be  paid  without  decree  of  constitution.  1.  Death- 
bed and  funeral  expenses.  2.  Mournings  for  widow  and  children.  3.  House  rent 
and  servants'  wages ;  Ersk.  B.  3,  T.  9,  S.  43. 

PRIVILEGED  DEEDS,  not  requiring  the  solemnities  conUined  in  the  Scotch 
Acts.  Ist,  Holograph  deeds,  but  which  do  not  prove  their  dates.  2dy  Wills  or 
Testaments.  3dt  Receipts  for  rents.  4th,  Missives  and  accounts  in  mercantile 
matters.     6M,  Bills  and  promissory  notes ;  Ersk.  B.  3,  T.  2,  S.  22. 

PRIVILEGE,  PERSONAL— against  imprisonment  for  civil  debt,— In  favour 
of  pupils,  by  1696,  c.  41.  Lunatics,  and  those  incapable  of  acting  for  themselves. 
Peers,  and  their  widows.  Members  of  the  House  of  Commons  during  the  sitting  of 
Parliament,  and  for  forty  days  before  and  after  its  session.  But  does  not  exempt 
from  criminal  prosecutions;  2  Hume,  48.  Married  women,  unless  Hving  separately 
from  their  husbands.  Bankrupts  having  personal  protection.  Persons  entered  in  the 
books  of  Sanctuary  of  Ilolyrood.  For  common  debts  not  exceeding  L.8, 6s.  8d.(6  and 
6  Will.  IV.  c.  70.)  A  debtor  having  decree  of  cessio  against  the  creditors  therein 
named ;  and  witnesses  having  a  protection  from  the  Court  of  Session  to  appear  and 
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give  evidence  obtained,  on  the  oath  of  the  party  calling  him  that  he  is  a  material 
witness  ;  1663,  c.  4;  1681,  c.  9;  2  Hume,  347. 

PRIVY  SEAL  authenticates  royal  grants  superscribed  by  the  Sovereign,  as 
gifts  of  pensions,  presentations,  and  commissions,  or  warrants  subscribed  by  the 
Barons  of  Exchequer,  such  as  for  precepts  for  tacks  of  teinds ;  Ersk.  B.  2,  T.  5,  S.  84. 

PROBA.BLE  CAUSE  is  sufficient  in  privileged  cases  to  shelter  from  the  conse- 
quences of  damages  for  defamation  or  for  wrongous  proceedings  at  law.  See 
t)efamation, 

PROBATE  OF  TESTAMENTS,  in  English  law,  is  similar  to  confirmation  in 
Scotland. 

PROBATIO  PROBATA— A  proof  which  is  not  allowed  to  be  contradicted  by 
other  evidence.    Ersk.  B.  4,  T.  2,  S.  33 ;  1  Hume,  166. 

PROBATION.    See  Proof, 

PROCESS  is  an  action  at  law,  either  civil  or  criminal.  See  Justices,  Criminal 
Prosecution,  and  Small  Debt  Act, 

PROCLAMATION.     See  Banns— Riot  Act. 

PRO  CONFESSO — where  decree  is  given  on  the  failure  of  a  party  to  appear, 
and  who  is  therefore  held  as  confessed ;  but  against  which  decree  he  may  be  reponed 
on  certain  conditions,  any  time  within  forty  years,  and  before  implement  thereof ; 
Ersk.  B.  4,  T.  2,  S.  17. 

PROCURATION — A  mandate  chiefly  in  reference  to  subscribing  bills.  The 
authority  may  be  proved  by  writing,  or  by  the  acts  of  the  party  giving  the  authority, 
such  as  knowingly  permittmg  the  party  so  to  subscribe  without  challenge.  See  Bills, 

PROCURATOR-FISCAL,  is  the  public  prosecutor  appointed  by  the  SheriflT, 
magistrates,  or  by  justices  in  quarter-sessions.  It  is  not  a  life  appointment,  but  he 
may  be  removed  at  any  time  by  those  having  the  power  of  nomination.  <<  Though  the 
appointment  is  made  ad  vitamatUculpam,  it  is  truly  an  appointment  at  pleasure,  and 
mity  be  held  as  long  as  a  different  pleasure  is  not  intimated."  Per  Lord  President 
(M'Neill),  in  Rose  v.  Grant,  14th  July  1853,  24  Jur.  535.  (This  was  the  case  of  a 
fiscal  to  the  justices  appointed  by  one  quarter-sessions  and  dismissed  by  another.)  He 
is  subject  to  the  orders  and  control  of  Crown  counsel,  and  removable  on  the  order  of 
the  Lord  Advocate.  Should  the  instructions  of  the  Lord  Advocate  be  neglected,  a 
complaint  at  his  instance  would  be  presented  to  the  Court  of  Justiciary  for  his  re- 
moval ;  2  Hume,  90.  Criminal  prosecutions  must  be  at  his  instance,  or  with  his 
concourse,  which  he  is  bound  to  give,  but  which  last  falls  on  the  private  party  with- 
drawing before  sentence ;  17th  Feb.  1809,  Wingate  ;  24th  Feb.  1829,  Macghie. 
The  fiscal  is  not  boimd  to  find  caution,  nor  to  give  his  oath  of  calumny.  He  is  bound 
to  give  the  name  of  his  informer,  and  it  is  he,  and  not  the  fiscal,  who  is  liable  in  da- 
mages for  calumnious  accusation ;  1579,  c.  78,  26th  Jan.  1849,  Sheppeard.  The 
fiscal  has  been  in  several  cases  found  liable  in  costs  where  sentences  obtained  by  him 
have  been  quashed  on  irregularities ;  2  Hume  68,  135  ;  Bells  Sup.  to  Hume,  164. 
Malice  must  be  alleged  to  sustain  an  action  of  damages  against  the  fiscal,  and  he  is 
not  responsible  for  the  conduct  of  his  officer ;  26th  June  1844,  Smith ;  25th  Feb. 
1845,  Munro.  He  has  no  claim  of  relief  against  his  constituents  for  costs  incurred  by 
him  in  such  actions ;  20th  Dec.  1845,  M^Culloch.  It  is  the  clerk  of  Court  and  not 
the  fiscals  who  have  the  writing  of  the  warrants,  precognitions,  and  declarations ; 
13th  Nov.  1840,  Galbreath.  But  if  the  clerk  has  committed  his  duty  to  be  done  by 
others,  he  cannot  claim  the  fees ;  23d  Feb.  1844,  Orr.  An  objection  was  overruled 
that  an  assistant  fiscal  in  the  county  had  acted  as  assessor  to  a  burgh  magistrate ;  8th 
Dec.  1851,  Watt.  The  accounts  of  the  fiscals  to  the  justices  are  paid  from  the  rogue 
money  of  the  county  (where  they  are  not  placed  on  salaries),  and  no  part  of  them  are 
allowed  in  Exchequer.  But  the  expence  of  proceedings  preliminary  to  a  case  being 
transferred  to  the  Sheriff  is  allowed  under  Treasury  order,  January  1855.  See  Cri- 
minal Prosecution. 

PROCURATORS  or  AGENTS.  It  was  found  that  a  procurator  ought  to  be 
allowed  in  all  cases  before  the  Justices  in  their  ordinary  or  common  law  jurisdiction ; 
1714,  FuUerton.     See  Criminal  Prosecution, 

PRODUCTIONS— Writings  and  articles  put  in  evidence  in  civil  or  criminal  pro- 
cedure. In  criminal  cases,  notice  is  given  that  such  productions  are  to  be  made»and 
the  minutes  of  Court  should  set  forth  their  production.    A  witness  may  voluntarily 
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exbibit  an  article  in  explanation  of  his  evidence,  such  as  the  weapon  with  which  he 
was  assaulted  ;  but  it  cannot  be  left  to  be  sworn  to  by  others.   - 

PROFANITY.  The  Statutes  for  the  protection  of  the  Sabbath  ate  chiefly  1503, 
c.  83,  and  1627,  c.  22,  1  Hume,  679. 

PROGRESS  OF  TITLES  is  the  series  of  writs  evidencing  the  title  of  a  pro- 
perty, generally  extending  over  the  prescriptive  period  of  forty  years ;  Ersk.  B.  2, 
T.  3,  S.  20.     See  Bell  on  Completing  Titles. 

PROMISE  AND  OFFER.  The  former  requires  no  acceptance,  the  latter  does  ; 
and  until  accepted,  the  offerer  is  not  bound  ;  16th  Dec.  1830,  Countess  of  Dunmore. 
A  promise  can  only  be  proved  by  the  pursuer's  writing  or  oath,  not  by  witnesses, 
unless  it  be  of  the  nature  of  cautionary  made  at  the  same  time  as  the  principal 
obligation,  and  which  itself  is  capable  of  proof  by  witnesses.  An  offer  in  trade 
must  be  accepted  without  undue  delay,  if  no  time  for  acceptance  has  been  specified 
in  the  offer;  Ersk.  B.  3,  T.  2,  S.  1. 

PROMISSORY  NOTE  has  all  the  privileges  of  bills  by  23  Geo.  III.  c.  18,  s  66. 
See  DUU. 

PROOF.  This  is  an  important  branch  of  judicial  practice.  The  following  general 
rules  may  be  found  useful : — 

\8t.  No  judge  or  juryman  ought  to  decide  on  his  personal  knowledge,  however 
clear  and  direct.  Personally  he  may  know  the  fact,  but  judicially  he  ought  to  know 
nothing  but  what  has  been  established  by  legal  evidence.  An  exception  is  allowed 
in  knowledge  of  locality ';  so  it  is  permitted  for  a  judge  and  a  jury  (under  certain 
rules)  to  view  and  inspect  the  subject  in  dispute,  so  as  better  to  understand  and 
apply  the  evidence. 

2dy  The  best  or  primary  evidence  ought  to  be  adduced,  and  secondary  evidence 
ought  not  to  be  admitted  so  long  as  the  primary  can  be  had  ;  13th  May  1842,  Do- 
naldson. The  tenor  of  a  writing  cannot  be  proved  by  witnesses,  or  even  by  a  copy, 
unless  it  has  been  first  proved  that  the  writing  is  destroyed  or  lost ;  2lst  July  1846, 
Gibson.  Secondary  evidence  must  be  legal ;  bad  evidence  cannot  be  admitted  be- 
cause the  party  has  no  better.  It  is  not  necessary  to  produce  every  witness  pre- 
sent at  a  transaction.  If  the  fact  be  sufficiently  proved,  it  cannot  be  objected  that 
it  might  have  been  better  established.  The  not  calling  of  certain  prominent  witnesses 
may  be  matter  of  observation,  but  it  is  equally  open  for  the  other  party  to  call  them 
if  their  evidence  is  considered  essential. 

3(2,  By  the  common  law  of  Scotland,  two  witnesses  are  necessary  to  establish  a 
disputed  fact,  or  one  witness  corroborated  by  circumstances  sufficient  to  supply  the 
place  of  another  witness,  which  indeed  is  fully  stronger;  22d  July  1833,  Dougal ; 
20th  Aug.  1833,  Ramsay.  Balfour  observes, — ^* Probation  allenarlie  be  ane  witness 
is  not  sufiScient  in  law,  quoniam  in  ore  duorum  aut  trium  stat  omne  verbum. "  Where 
a  fact  is  established  by  a  series  of  circumstances,  one  witness  to  each  is  sufficient, 
leaving  to  the  judge  or  jury  the  combined  force  of  the  whole.  In  defamation,  one 
witness  to  each  separate  uttering  of  similar  words  is  sufficient,  otherwise  a  calum- 
niator would  have  an  immunity  if  he  avoided  speaking  his  slander  to  more  than  one 
at  a  time.  Where  Statutes  warrant  conviction  on  the  oath  of  one  credible  witness, 
great  care  must  be  taken  that  the  witness  be  above  suspicion  of  interest,  bias,  en- 
mity, and  is  not  of  general  doubtful  character  for  integrity  and  veracity. 

4th,  A  party  cannot  be  compelled  to  prove  a  negative ;  but  he  may  do  so  in  op- 
position to  the  affirmative  proof  of  his  antagonist. 

Evidence  is  of  three  kinds.  1st,  By  Writing;  2^,  By  Oath  or  Admissions  of 
Party;  and  3d,  By  the  Oaths  of  Witnesses. 

A  proof  at  large,  embracing  all  the  three  modes,  is  technically  called  a  proof  pro 
utdejiire.  Where  it  may  be  partly,  by  one  or  other,  applicable  to  different  points, 
it  is  sometimes  termed  a  proof  habili  modo ;  and  where  it  is  strictly  confined  to  writ- 
ing, it  is  a  proof  scripio ;  or  either  by  writing  or  oath  of  the  proper  party,  it  is 
termed  a  proof  scripio  vel  juramenlo.  Such  is  the  proof  applicable  to  resting  owing 
of  prescribed  claims.     See  Prescription. 

First,— 5y  Writing,  which  is  necessary  in  all  cases  of  constituting,  transmitting, 
or  discharging  heritable  rights,  leases,  and  contracts  of  service,  for  more  than  one 
gear's  endurance,  as  well  as  to  prove  payments  of  sums  above  L.8,  6s.  8d,  (L.lOO 
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Scots  >,  vii0«  SAC  avft^  jc  ^le  'sat  if  ue  ^■lj.ajl.  v^adi  Vktudl  -j:a«!cf  s%^  W 

quirefnesU  of  ibie  v««nZ  Snus.  Sorrtat  kv  ^lOu^rre.     A  ibeiiKC  :3:  a  ^;*r£;crT 

the  defect.  WWreaiCirB^saifceaBafT.^aie  vccbceu»3(  Wjij^e^  At«2Ul$^^ 
whidi  mar  be  done  «■  fa^jia»Bn  c€  a  pc*=i2rr.  x^kscv-jecped  It  nKeb<  «ad<r  tW 
hands  of  the  o&ser  «€*  tfxBic&.  ja  lie  £»£«  cf  ibe  vriizic.  If  is  e««y  rr$f«^:<  f>f^ 
gular,  then  tke  4tti  mams,  '"^t  a£iTMi  ttcT  art  *aftie  bj  a  i>e*^«Lar  mcwc  «f  i^ix^ 
tion ;  and  it  b  net  enapecess  tp  <£2er  rs^f>  asj  ^^^jte-Aioe:?  »^  apchMfiw:  mi  tbl^ 
face  of  the  4«dL  aai  hence  eaZied  enriaac-  i  See  />;<ii  >  Wiitia^  pr^TkHSS;  i<i 
enteriD^  into  tiie  eootrbc^  caamoi;,  in  zeaeraL  be  aLo<v;£«i  to  ehanp^  w  ivstnct  the 
teniis  of  the  mnrla^f^  iooL  nor  can  witaesses  be  aaove^  to  nodixy  cv  qnalifr  the 
same ;  12lh  FA.  lS4Zy  ScevensBn.  T^  cm  onlj  be  dutie  br  a  vritii^  equaUv 
forma],  or  bj  the  oath  of  the  panj  <t.i>*T:ig  to  the  dee^  anil  i^^ImTfwr  ibmon ; 
15th  Jannarr  1^45,  Aaciersoc.  B'^  it  ^  competent  to  Tvcoire  conn^latiTe  dvvu- 
ments  to  explain  amfaijTiide!! ;  2Sth  JscnarT  ISi5»  ]>aTids(«.  Xlxaates  of  a 
regularij  coiiatitnted  meeCzB^  cannot  be  coatxackted  br  paroie;  €^h  Feb«  l^llK 
OgilTT.    (See  Teafui^  Clawe.) 

2.  Extracts  of  B&rouwo  DEEmSy  properir  authenticated,  arew  in  |^^neral»  as 
good  endenee  as  the  dteds  themse^rcs*  cxce[rt  Vheie  the  originals  are  chAllvnp(4 
on  the  grounds  of  fofgerr;  16&S,  c  4;  1617.  c.  16;  Kr^.  R  :^.  1\  3,  S,  43. 
Bat  extracts  ai  writings,  vithoot  a  danse  of  re^istratioD  and  rvconi^ti  a$  urolvfttiv^ 
and  not  onder  any  spraal  Statnte,  do  not  snpplj  the  place  i^  the  on$in«ik»  whkh 
are  returned  to,  and  on^ht  to  be  in  the  poissession  of,  the  partr,  and  not  in  the 
records,  as  in  the  case  of  registration  under  the  clause  consenting  thereto.  Tnuw 
sumpts  of  deeds  jndiciallj  obtuned  in  the  action  of  that  name  (now  in  little  usoX 
are  also  as  good  eridence  as  the  original,  sare  where  chaUeuged  as  forgeries ;  Er«k. 
B.  4,  T.  1,  8.  63. 

3.  KoTABiAL  l58TRrM£5Ti9  undcT  the  hands  of  a  notary^public,  are  probative 
of  the  proper  fiict  necessary  to  be  attested,  but  nothing  bejrond.  When  within 
that  line,  and  where  regular  in  all  forms,  thej  are  good  cTiiience  nntil  regularW 
reduced;  1541,  hlilkr;  IL  12,498.  Notarial  copies  of  deeds  do  not,  like  judicial 
extracts,  supply  the  place  of  the  original  deed. 

4.  Extracts  or  Dbcrxzs  are  proof  of  the  judgment  given,  suly*ect  to  the  various 
processes  of  review  by  sospenaion  and  reduction  ;  50  Qeo.  III.  c.  112.  Kxtracts  or 
exemplifications,  prepared  according  to  the  forms  obsen'cd  in  foreign  countries*  aro 
likewise  received  as  evidence  of  decrees  given  b  the  courts  of  such  countries  ;  16th 
Nov.  1814,  Robertson. 

6.  Executions  by  messengers  and  other  officers  of  the  law,  wherever  regular, 
and  confined  to  the  proper  subject,  can  onlj  be  challenged  by  acti«ni  of  reduction 
in  the  Court  of  Session  ;  but  where  challenged  as  forged  in  eilhcr  of  the  subscript 
tions  of  officer  or  witness,  the  proof  mav  be  taken  in  the  local  court  under  cvrtain 
checks,  such  as  consignation  of  a  sum  of  money,  to  be  forfeited  if  the  challcugo  ho 
unsuccessfuL  An  erroneous  execution  may  m  proper  time  be  corrected  by  an 
amended  one,  if  not  contradictory  in  point  of  fact  of  the  first,  which  cannot  he 
allowed,  as  then  the  question  would  be,  which  is  to  be  believed,  seeing  boUi  are 
attended  with  equal  solemnity ;  1797,  Hog,  M.  8346.  It  is  not  permitted,  in  tht 
general  case,  to  contradict  the  execution  by  production  of  what  is  said  to  be  the 
service  copy,  because  it  requires  evidence  to  prove  the  identity  ;  and  a  contrary  rule 
might  lead  to  fraudulent  alterations  on  the  copy  left  with  the  nartv. 

6.  Acts  of  Parliament.  The  Statute-book  nrintcd  bv  tnc  Queen's  printer  ii 
evidence  of  public  Acts.  Private  Acts  require  to  be  proved  by  certified  copies  from 
the  rolls  of  Parliament ;  but  a  clause  is  commonlv  inserted  in  them,  declaring  thcni 
public  Acts  to  save  this  expense.  Royal  and  public  writs,  published  in  the  Uaxctte» 
are  probative  without  the  originals,  but  not  mere  personal  titles  and  rights,  such  as 
presentations  and  grants  to  indiriduals. 

7.  Public  Records.  Extracts  from  these,  such  as  from  parish  reguitcni,  and 
incorporation  books,  are  received,  when  certified  by  the  proper  officer ;  but  strictly 
they  ought  to  be  sworn  to  as  true  copies  from  the  original,  before  being  received 
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as  full  evidence  ;  26th  Dec.  1849,  Mathers  ;  17th  March  1837,  Watson ;  19th  Jan. 
1864,  Hay. 

8.  Writings  in  re  Mercatoria  are  privileged  so  as  to  be  exempted  from  all  the 
solemnities  required  in  furiiml  deeds,  and  they  need  neither  be  holograph  nor  tested 
by  witnesses — such  are  bills,  checks,  orders,  guarantees,  missives,  accounts,  and 
generally  all  correspondence  strictly  commercial,  and  which  has  been  extended  to 
receipts  for  rents  and  interests. 

9.  Merchants'  Books  are  in  general  good  evidence  against,  but  not  for  the 
merchant.  But  where  regularly  kept,  they  are  admitted  to  prove  the  quantities 
and  prices  of  continued  furnishings ;  so  where  supported  by  the  oath  of  one  wit- 
ness, the  oath  of  the  merchant  in  supplement  to  the  accuracy  of  the  account  is 
admitted  to  establish  the  claim  of  debt.  In  such  cases,  the  orig^al  day-book, 
kept  from  day  to  da^,  ought  to  be  seen ;  because  in  such  a  book  entries  cannot 
be  interpolated,  whilst  in  ledgers  it  is  possible  to  enter  up  at  once  a  fictitious 
account. 

Second, — By  Oath  of  Party,  etc. 
I.  On  Reference. 

1.  Before  final  judgment,  either  party  may  refer  to  the  oath  of  the  other  any 
special  fact  at  issue,  and  prove  the  remaining  facts  by  other  evidence;  21  st  Nov. 
1811,  Cowan.  After  final  judgment,  the  whole  facts  in  dispute  and  not  admitted 
must  be  referred  to  oath,  so  as  to  conclude  the  issue;  15th  June  1822,  Camp- 
bell. But  of  course  there  may  be  distinct  claims,  to  any  one  of  which  the  refer- 
ence may  be  confined  so  as  to  exhaust  that  claim,  though  not  the  whole  cause. 
After  a  verdict  of  a  iury,  a  reference  to  oath  is  competent ;  24th  Nov.  1836,  Sheriff; 
itfth  Jan.  1841,  Heddle.  Parties  cannot  by  their  oaths  retract  admissions  in  the 
record. 

2.  The  reference  is  considered  a  judicial  contract  binding  both  parties ;  there- 
fore the  reference  must  be  sanctioned  by  the  subs(H*iption  of  the  party  referring,  or 
by  personal  appearance  in  Court,  or  before  the  commissioner,  and  an  oral  autho- 
rity then  given.  The  party  to  whose  oath  the  reference  is  made  may  defer  it  to 
the  oath  of  the  other ;  Ersk.  B.  4,  T.  2,  S.  8.  But  if  the  party  who  is  bound  to 
prove  the  claim  or  the  defence  reftises  to  swear,  then  the  claim  or  defence  must  be 
repelled,  because  though  the  other  party  may  decline  to  swear  to  the  negative,  no 

Sarty  can  succeed  who  cannot  affirm  his  claim  on  oath.     A  party  swearing  that  he 
oes  not  recollect  recent  facts,  is  taken  as  evading  them,  and  is  therefore  held  as 
confessing  them  ;  Ersk.  B.  4,  T.  2,  S.  14,  16. 

3.  The  party  to  whom  the  reference  is  made  must  have  an  interest  in  the  issue. 
Interest  formerly  excluded  as  a  witness,  but  qualified  for  a  reference.  So  a  bank- 
rupt divested  may  be  taken  as  a  witness  (subject  to  observation  and  requiring 
corroboration),  but  cannot  have  a  reference  made  to  his  oath  either  for  or  against 
the  body  of  creditors  ;  29th  December  1848,  Robertson.  The  oath  of  one  of 
several  coobligants  binds  himself,  but  not  the  others;  nor  arc  they  bound  by 
a  reference  made  by  one  of  their  number.  A  reference  made  by  or  to  the  oath 
of  the  principal  debtor  will  bind  the  cautioner  as  accessory.  The  oath  of  the  wife, 
in  matters  falling  strictly  within  her  management,  binds  the  husband ;  but  a  debt 
due  by  the  wife  before  the  marriage  cannot  be  fixed  on  her  husband  by  the  wife's 
oath.  The  oaths  of  guardians  and  managers  bind  their  wards  and  constituents. 
The  oath  of  the  cedent,  before  intimation  of  the  assignation  which  vesta  the 
assignees  and  divests  the  cedent,  will  bind  the  latter.  But  thereafter  it  will  not 
prove  compensation  or  payment  of  the  debt,  but  it  may  be  taken  to  disprove 
the  debt  itself, — and  where  the  assignation  is  gratuitous,  in  trust  or  made  after 
the  matter  has  become  litigious,  the  oath  of  the  cedent  is  admitted.  So  where  com- 
pensation has  been  established  by  writing,  and  the  assignee  pleads  recompensation 
on  another  claim,  not  assigned,  that  claim  is  still  in  the  person  of  the  cedent,  and  so 
may  be  negatived  by  reference  to  his  oath.  The  oath  of  the  common  debtor,  on  the 
reference  of  the  arrestee,  binds  the  arrester,  who  stands  in  right  of  the  common 
debtor,  and  cannot  deprive  the  arrestee  of  his  legal  rights.  In  the  case  of  a  com- 
pany, the  reference  must  be  made  to  the  oath  of  aU  the  partners ;  10th  March 
1843,  M<Nab. 
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4.  A  reference  to  oath  is  incompetent  to  establish  a  fact  where  writing  is  essential 
to  the  solemnity,  and  not  merely  as  the  evidence  of  a  transaction ;  such  are  cases  of 
sales  of  heritage  ;  leases  and  contracts  of  personal  service  for  more  than  one  jear, 
even  though  it  is  to  prove  breach  of  bargain  to  recover  damage,  seeing  there  is  no 
legally  completed  bargain  ;  Ersk.  B.  4,  T.  2,  S.  9.  But  where  there  are  acts  of 
homologation,  the  contract  may  in  some  cases  be  proved  by  oath,  at  least  to  carry 
damages  for  want  of  complete  performance.  Legacies  above  L.  100  Scots  (L.8, 6s.  8d.) 
may  be  proved  by  oath  of  the  representative,  but  not  by  witnesses.  A  writing  may 
be  negatived  or  qualified  by  oath  of  party,  but  not  by  witnesses.  Public  instruments 
or  acts  essential  to  the  completion  of  rights,  such  as  infeftments  or  requisitions,  can- 
not be  supplied  by  oath  of  party. 

5.  Every  thing  which  is  necessarily  involved  in  a  reference  to  oath,  and  is  part 
of  the  same  matter,  is  intrinsic,  and  binding  on  the  parties.  But  all  that  forms  a 
separate  defence  or  claim  is  extrinsic,  and  must  be  otherwise  proved.  On  a  refer- 
ence of  a  debt  being  resting  owing,  if  the  party  swears  that  the  debt  was  once  due 
but  paid,  or  that  the  obligation  was  made,  but  under  a  condition — these  and  similar 
are  intrinsic  qualities ;  but  where,  admitting  the  debt  or  obligation,  the  party  adds 
it  was  compensated  by  a  counter  account,  or  was  discharged  gratuitously,  these 
additions  are  extrinsic,  and  must  be  established  otherwise  than  by  the  parties'  own 
oath. 

6.  No  party  or  witness  is  bound  to  swear  to  criminal  acts,  or  such  as  infer  infamy, 
or  which  may  expose  himself  to  personal  punishment  by  imprisonment — such  as 
theft,  fraud,  or  aggravated  assaults  ;  Dec.  22,  1809  ;  Gordon.  The  claim  of  rights 
declared  "  that  the  forcing  the  lieges  to  depone  against  themselves  in  capital  crimes, 
however  the  punishment  be  restricted,  is  contrary  to  law."  Baron  Hume  observes, — 
"  It  appears  repui^nant  to  the  ordinary  course  of  our  practice  which,  even  in  civil 
matters,  is  actuated  with  a  great  fear  of  involving  any  one  in  the  guilt  of  perjury, 
that  a  pterson  should  be  placed  in  this  hard  and  trying  situation  where  conscience  is 
at  war  with  the  strongest  propensities  of  our  nature."  A  reference  to  oath  was 
made  of  a  complaint  for  assault  to  the  effusion  of  blood,  and  the  party  refusing 
to  swear  was  fined,  and  the  sentence  was  sustain^,  "for  he  was  not  pursued  for 
life  or  member,  to  incur  any  criminal  censure,  but  only  for  a  pecunial  outlaw ;" 
13th  Feb.  1634,  Bailie  of  Mehx)se  v.  Darling.  See  2d  Jan.  1736,  Fiscal  of  Edin- 
burgh. Where  the  party  has  already  been  tried  and  punished  for  a  minor  oflfence,  not 
inferring  infamy,  or  where  the  punishment  of  the  offence  clearly  resolves  into  a  mere 
pecuniary  fine,  reference  to  oath  is  not  excluded  ;  1742,  Hamilton.  A  reference  to 
oath  was  found  competent  under  the  Statute  1707,  c.  13,  for  shooting  hares,  but  it 
was  admitted  to  be  incompetent  wherever  "  the  facts  alleged  against  the  defended 
are  of  such  a  nature  as  to  render  him  infamous,  if  proved,  or  where  the  prosecution 
is  brought  in  order  to  inflict  corporal  punishment ;"  17th  June  1787,  Wilson.  It  is 
competent  to  refer  to  the  party  taking  usury  in  actions  against  the  usury  laws.  The 
issue  of  the  civil  action,  even  under  a  reference  to  oath,  does  not  bar  the  public  prose- 
cutor from  his  criminal  action,  neither  does  acquittal  from  the  criminal  suit  prevent 
the  private  party  suing  for  damages. 

7.  The  oath  is  binding  on  both  parties  (but  not  on  third  parties),  and  cannot  be 
set  aside  by  the  clearest  adverse  evidence.  But  on  a  conviction  of  perjury,  the 
Court  may  give  an  award  of  damages  to  the  private  party  commensurate  with  the 
loss  sustained  by  the  false  swearing. 

8.  It  is  irregular  to  put  special  questions  after  the  reference  has  been  exhausted 
by  the  general  question  ;  but  if  aUowed  to  be  put  and  answered,  the  answers  may 
be  looked  at  to  interpret  the  general  answer ;  16th  Jan.  1841,  Ueddle.  The  oath 
must  be  construed  by  itself,  the  question  being  solely,  what  is  sworn?  19th  July 
1842,  Creighton. 

II.  Oath  of  Calumny. — This  is  now  in  little  use.  A  party  is  bound  to  swear 
to  his  belief  in  the  truth  of  his  averments  of  fact  and  to  the  probity  of  his  cause, 
otherwise  he  cannot  be  allowed  to  persist  in  his  prosecution  or  defence — the  impro- 
per demand  for  this  oath  is  checked  by  consignation  of  a  certain  sum  of  money  to  be 
forfeited  if  the  oath  be  sworn ;  28th  Feb.  1835,  Dunn ;  28th  Nov.  1849,  Couper. 
See  Calumny. 

III.  Oath  in  litem  is  admitted  to  prove  the  amount  of  loss  and  damage  by  esta- 

3q 
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blishing  the  quantities  of  effects  claimed  under  the  edict  NatOm  Cauponea  Stabuiarii^ 
or  under  illegal  deprivation  of  property.  But  the  values  must  be  proved  otherwise ; 
6th  Feb.  1844,  Go  wans.     See  NatUcB  Caupanes. 

TV.  Oath  in  Supplement  is  admitted  m  supplement  of  merchants'  books,  to 
establish  furnishings  regularly  recorded  therein,  and  proved  by  one  witness  to  have 
been  furnished  on*  credit,  and  also  to  fix  the  patemitv  of  an  illegitimate  child  when 
accompanied  with  proof  amounting  to  a  simplena  of  sexual  intercourse.  An  oath 
in  supplement  by  a  pursuer  on  death-bed  may  be  taken  to  remain  in  reterUis,  al- 
though it  has  not  at  the  time  been  decided  that  he  is  entitled  to  give  his  oath ;  9th 
March  1842,  Craufurd;  15th  Feb.  1848,  Clouston.  Oaths  in  litem  and  supplement 
appear  superseded  by  the  operation  of  the  Law  of  Evidence  Acts,  which  permits  a 
party  to  be  a  witness  in  the  cause.     See  Bastard, 

v.  Oath  of  Verity  is  necessary,  under  the  Bankrupt  Act  and  other  Statutes,  as 
well  as  at  common  law,  where  the  party  swears  to  the  truth  of  a  claim  or  fact.  But 
these  oaths  are  only  conclusive  evidence  against,  and  not  for,  the  party  swearing,  who 
may  be  called  on  to  support  it  by  other  evidence,  and  is  liable  m  the  same  »wf|finfT 
to  be  opposed  by  contrary  evidence.     See  OaUh. 

y  I.  Oath  of  Credulity  is  given  by  agents,  mandatories,  and  others,  who,  not  being 
the  primary  parties,  swear  to  the  truth  of  the  daim  or  ficict,  not  absolutely,  but 
merely  to  the  best  of  their  knowledge  and  belief. 

y  II .  Judicial  Declarations, — Parties  may  be  examined  judicially  and  not  on  oath, 
and  consequently  not  liable  to  the  pains  of  perjury  on  such  declaration,  distinguished 
from  depositions  on  oath.  It  is  in  the  discretion  of  the  judge  to  grant  or  refuse  an 
order  for  such  examinations,  and  they  are  to  be  avoided  except  in  occult  cases,  such 
as  questions  of  bastardy,  and  domestic  matters,  or  where  there  are  allegations  of 
fraud  and  concealment.  (See  opinions  of  the  Judges  as  to  expediency  of  examina- 
tion of  parties  in  cases  under  Bcutardy.)  Such  orders  for  judicial  examinations  are 
incompetent — 1^^,  Where  parties  have  commenced  to  examme  witnesses ;  2d^  Where 
writing  or  oath  is  indispensable  to  prove  the  fact ;  3e^  Where  the  facts  are  of  a 
criminal  nature,  unless  the  party  is  cautioned  that  he  may  decline  to  answer  the 
questions.  A  declaration  emitted  under  a  criminal  chuge  cannot  be  received  in 
evidence  in  a  civil  action;  17th  Feb.  1847,  Little.  Admissions  voluntarily  and 
seriously  made  are  good  evidence  against  the  party  making  them,  even  where  made 
after  the  cause  has  come  into  court  (perhaps  all  the  stronger  that  the  party  should 
then  be  more  on  his  guard)  ;  but  all  admissions  made  with  the  view  of  a  compromise 
of  the  dispifte  are  anxiously  excluded. 

y  111.  Judicial  Inspection. — Where  parties  consent  to  an  inspection  by  tradesmen, 
the  report,  if  not  open  to  objection  on  the  ground  of  impropriety  on  the  part  of  the 
inspector,  such  as  would  set  aside  an  award  of  a  referee,  is  condusive,  and  excludes 
farther  evidence ;  10th  Feb.  1837,  Wilson  and  Son.  Where  a  Sheriff  makes  a  remit 
of  consent  of  both  parties,  to  persons  of  skill,  or  other  persons,  to  report  on  any  matter 
of  fact,  the  Sheriff  should  hold  the  report  to  be  final  and  condusive  with  respect  to  the 
matter  of  such  remit.  Sheriff  Court  Act,  16  and  17  yict.  c  80, 8. 10  ;  M^Qlashan 
(1864),  291. 

Third, — Proof  by  Witfiesses,  otherwise  called  proof  by  parole. 

1st,  All  persons,  male  and  female,  above  fourteen  years  of  age,  of  sane  mind, 
capable  of  understanding  the  nature  and  responsibility  of  an  oath,  are  competent 
witnesses.  Poverty  does  not  exclude,  nor  sex  nor  position,  as  servants  and  tenants, 
but  which  at  one  time  were  grounds  of  exclusion.  Mr  Erskine  apologizes  for  this 
exclusion  of  females  as  not  debarring  them  from  any  supposed  incapadty,  but  as 
excusing  them  to  save  them  trouble. 

2d,  In  cases  where  a  scarcity  of  witnesses  (penuria  testium)  exists,  persons  above 
twelve,  though  under  fourteen  years  of  age,  are  admitted  where,  on  previous  exami- 
nation as  to  education  and  knowledge,  it  is  satisfactorily  discovered  by  the  judge  or 
commissioner  that  they  fully  understand  the  nature  of  an  oath.  In  criminal  cases 
and  in  civil  cases,  where  a  scarcity  of  witnesses  exist,  witnesses  below  twelve  years  of 
age  are  admitted,  but  not  on  oath,  such  effect  being  given  to  their  dedarations  as 
may  be  then  warranted  by  their  own  intelligence,  and  the  corroborative  hds  and 
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circumstances  of  the  case.    In  England  a  child  above  ten  years  of  i^e  is  admitted  if 
he  appears  aware  of  the  obligation  of  an  oath. 

3d,  Relations,  within  certain  degrees,  at  one  time  excluded,  are  now  admitted  as 
¥dtnesses  both  for  and  against  each  other,  with  an  exception  in  the  case  of  husband 
and  wife;  and  no  party  can  now,  as  formerly,  decline  to  give  evidence  on  the 
ground  of  near  relationship,  as  parent  and  child.  But  the  fact  of  relationship  re- 
mains as  matter  of  observation  m  judging  the  ejfect  of  the  testimony  given.  (See 
Acts  1840  and  1863,  posiea,  pp.  837-9.) 

4th,  Insanity  in  any  form  excludes  from  witness- bearing,  except  where  given  in 
lucid  intervals,  as  to  facts  occurring  during  similar  periods,  but  subject  always  to 
observation,  and  requiring  corroboration  by  unexceptionable  witnesses. 

bth.  Infamy. — Persons  convicted  of  perjury,  or  subornation  of  perjury,  could 
not  be  received  as  witnesses,  and  parties  convicted  of  infamous  crimes,  such  as 
theft,  forgery,  fi'aud,  and  aggravated  assaults,  by  verdict  of  jury,  but  not  in  sum- 
mary trials,  were  excluded  so  long  as  they  were  undergoing  pimishment,  but  not 
thereafter,  and  so  might  be  restored  by  remission  or  pardon  ;  1  Will.  IV.  c.  37. 
General  bad  character  and  conduct  never  entirely  excluded,  but  formed  matter 
of  consideration.  Infamy  is  now  wholly  removed  as  an  objection  to  admissibility 
by  the  Act  1852, /watea,  p.  838. 

Qth,  Agency  or  partial  Counsel. — Parties  who  had  acted  as  agents,  or  given 
advice  in  the  cause  with  the  knowledge  of  the  party,  were  excluded  as  witnesses 
for  that  party ;  7th  February  1849,  Oatanach.  But  the  agency  of  the  proposed 
ivitness,  without  the  concurrence  of  the  party,  did  not  have  that  effect.  Having, 
through  the  instrumentality  of  the  party,  or  those  acting  for  him,  seen  the  plead- 
ings, heard  the  evidence,  or  been  precognosced  together  with  other  witnesses,  in 
like  manner  excluded;  18th  Feb.  1843,  Reid.  It  latterlv  was  no  objection  that 
a  party  appeared  ultroneously  without  a  citation  (though  such  should  never  be 
omitted),  or  though  witnesses  should  have  been  present  in  Court  to  hear  each 
other  examined  previous  to  their  own  examination.  This  is  not  an  objection,  if  not 
done  by  design  or  gross  carelessness  of  the  party ;  (Act  1840,  postea,  p.  837.) 

7th,  CmMentialUy. — An  agent  is  not  bound  to  give  evidence,  or  produce  written 
correspondence  in  reference  to  the  subject  of  a  law-suit,  and  though  willing,  the 
client  can  object,  the  confidence  of  the  agent  being  that  of  the  client.  But  an 
agent  is  bound  to  produce  such  writings  as  the  client  would  be  obliged  to  exhibit* 
and  if  the  client  caUs  the  agent,  he  waives  the  objection.  The  privUege  is  strictly 
confined  to  law  agents  and  to  public  officers  with  reference  to  confidential  offidu 
communications.     (See  Act  1852,/MM^ea,  p.  838.) 

8^  Interest This  until  recently  was  an  objection  the  most  powerful.     The 

interest  behoved  to  be  direct  in  the  issue,  and  not  remote,  consequential,  or  con- 
tingent. The  proposed  witness  must  have  had  direct  benefit  or  loss  from  the 
judgment  to  be  given,  and  which  might  be  pled  for  or  against  him.  If  the  interest 
was  thus  direct,  it  mattered  not  how  sniall  the  value  of  that  interest — a  penny 
had  equal  avail  as  a  pound  to  exclude.  The  interest  behoved  to  be  personal. 
Burgesses  were  not  excluded  in  burgh  questions.  A  legatee  could  not  be  a  witness 
to  support  the  testament.  A  party  who  had  the  prospect  of  a  reward  on  convic- 
tion, might  nevertheless  be  a  witness  subject  to  observation.  The  interest  of  a 
party  to  recover  his  property,  or  to  swear  to  the  forgery  of  his  subscription* 
did  not  exclude  firom  giving  evidence  in  the  criminal  prosecution.  A  party  who 
renounced  his  interest,  or  against  whom  all  daim  was  renounced,  was  held  liberated 
from  the  objection  of  interest,  though  especially  in  the  latter  case  the  principle  was 
never  very  obvious,  seeing  that  if  previously  objectionable,  or  interested,  the  pur- 
chase of  his  evidence  by  a  good  deed  or  reward  at  the  moment,  was  as  likely  to  in- 
fluence his  mind,  if  susceptible  of  being  influenced  by  interest  in  another  shape. 
The  objection  of  interest  to  admissibility  is  removed  by  the  Statute  1852,  but 
remains  a  powerful  consideration  in  judging  of  the  credibility  of  the  testimony 
alongst  with  other  and  disinterested  witnesses. 

Qth,  Enmity. — At  one  period  every  witness,  without  distinction,  was  purged  of 
enmity  by  aslung  the  question,  if  he  had  any  ill-will  to  the  party  against  whom 
he  was  called  to  give  evidence.  It  will  still  exclude  where  exhibited  by  overt 
and  direct  acts,  but  not  where  there  is  nothing  but  mere  vague  expressions  of 
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enmity;  July  26,  1846,  Rose.  Although  mere  expressions  will  not  exclude,  thej 
will  go  to  credibility ;  and  this  being  the  tendency  of  modem  legislation  and  judi- 
cial practice,  it  will  require  a  strong  case  of  proved  enmity  to  exclude ;  Not.  27, 
1841,  King. 

10th f  Bribery, — A  person  who  has  been  bribed,  or  attempted  to  be  bribed  or 
tutored  how  and  what  to  swear,  is  excluded,  as  punishment  on,  or  in  odium  of,  the 
party  so  acting,  though  the  bribe  be  refused  or  the  counsel  rejected,  and  the  witness 
De  above  suspicion ;  July  13,  1836,  Walker ;  Dec.  18, 1840,  Crighton. 

Procedure  under  Proof, 

1.  The  proof  is  taken  by  the  judge  wherever  possible,  or  by  properly  qualified 
commissioners.     See  Act  and  Commission, 

2.  The  witnesses  ought  always  to  be  cited,  though  that  is  not  now  essential  to 
their  admission,  as  once  was  the  law.  The  warrant  to  cite  is  called  the  dU^^enee 
against  witnesses  and  havers.  The  warrant  to  apprehend  on  failure  to  attend,  is 
called  second  diligence,  and  authorizes  imprisonment  until  caution  under  a  reason- 
able penalty  be  found,  to  attend  as  a  witness.  At  common  law  no  local  judge  can 
compel  a  party  to  go  out  of  his  jurisdiction  to  bear  witness  in  a  trial  m  another 
county.  Protections  have  been  given  to  witnesses  against  attachments  for  civil 
debts  for  a  certain  specified  period.     See  Diligence. 

3.  The  initial  questions  formerly  put,  and  termed  purging  witnesses  of  relation- 
ship, malice,  and  partial  counsel,  are  now,  with  great  propriety,  dispensed  with  as  a 
uniform  rule,  but  ma^  still  be  put  and  followed  up  wherever  there  exists  grounds  for 
suspicion,  with  the  view  of  affecting  their  credibility,  and  therefore  ought  to  be 
delayed  until  cross  examination. 

4.  No  witness  can  be  allowed  to  speak  to,  or  recite  the  contents  of,  a  writing, 
unless  it  be  first  proved  that  the  writing  is  lost,  and  could  have  been  competently 
received  as  evidence  if  in  existence;  Dec.  26,  1846,  Ivison.  (Jurv  Court.)  But 
a  witness  may  look  at  a  book  or  a  note  taken  at  the  time  to  refresh  his  memory. 

6.  A  witness  cannot  swear  to  what  another  person  has  told  him,  unless  it  be 
first  proved  that  person  is  dead,  and  would  have  been  a  competent  witness  if  alive. 
But  in  cases  of  marches  and  customs,  general  report  and  fame  are  admissible ; 
and  sometimes  it  is  competent  to  prove  that  certain  words  were  said,  such  as  orders 
given  or  a  message  sent,  and  which  may  prove  that  the  words  were  spoken,  but 
not  that  the  words  were  true ;  25th  July  1846,  Aitcheson.  The  evidence  of  per- 
sons deceased  (peculiar  to  the  Scotch  law  of  evidence),  given  by  others,  is  of 
course  not  of  the  weight  of  evidence  given  by  living  witnesses  on  oath,  and  subject 
to  cross  examination  ;  and  must,  therefore,  be  corroborated  by  more  direct  testi- 
mony. By  the  Act  1852,  witnesses  may  be  examined  as  to  previous  statements 
pertinent  to  the  issue,  and  evidence  is  allowed  to  prove  that  such  statements  were 
made,  with  the  view  of  discrediting  his  evidence. 

6.  Every  person  is  bound  to  give  evidence  on  oath,  unless  specially  exempted 
by  law.  Peers,  when  called  as  witnesses,  are  bound  to  swear  (see  20th  August 
1833,  Ramsay  )  Quakers,  Moravians,  and  Separatists,  are  examined  on  solemn 
affirmations  ;  22  Geo.  II.  c.  46,  s.  34 ;  3  and  4  Will.  IV.  c.  49,  and  c.  82.  See 
Oath, 

7.  Admissibility/. — Objections  to  the  admissibility  of  a  witness  must  be  taken 
before  the  witness  is  sworn ;  but  he  may  be  sworn  and  examined  in  support  of  the 
objection  in  initialibus ;  and  if  the  objection  is  not  established  by  his  own  admis- 
sions, the  proof  in  support  of  the  objection  ought  immediately  to  be  offered,  or  a 
protest  for  reprobator  taken,  to  keep  the  objection  open.  But  the  grounds  of 
objection  to  admissibility  are  now  limited  to  enmity,  bribery,  insanity,  atheism,  or 
disbelief  of  the  obligation  of  an  oath.     See  0<Uh. 

8.  Credibility. — Questions  merely  to  affect  the  credibility  ought  never  to  be  put 
at  first,  but  after  the  examination  on  the  merits,  when  it  may  perhaps  be  found  that 
there  is  no  call  for  such  examination,  the  testimony  on  the  merits  being  immaterial. 

9.  In  retentis — (De  bene  esse  of  the  English  law.) — The  deposition  of  aged  wit- 
nesses, and  witnesses  in  dangerous  sickness,  or  about  to  go  abroad,  may  1^  taken 
before  the  case  is  sent  to  proof,  on  petition,  with  evidence  of  the  circumstancea,  and 
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condescendence  of  the  facts  to  be  proven— the  depositions  so  taken  to  remain  under 
seal  in  retentis  until  the  proper  time  to  offer  the  evidence.  But  if  the  witness  can 
then  be  produced,  he  ought  (unless  the  deposition  be  taken  of  consent),  to  be  re- 
examined in  court,  or  by  commission,  ana  his  former  deposition  destroyed;  7th 
March  1837,  Watson;  M'Gkshan  (1854),  327. 

10.  DeclUiature. — A  witness  cannot  be  compelled  to  answer  any  question  tending 
to  degrade  and  injure  his  character,  but  may  decline  to  answer,  leaving  the  effect  of 
the  declinature  as  a  point  for  observation ;  2d  Feb.  1842,  King.  But  the  question 
ought  to  be  put,  leaving  the  witness  to  decline  answering ;  January  1855,  Boyle  v. 
Wiseman,  W.  R.  206 ;  Osbom  v,  Jjondon  Dock  Company,  W.  R.  138. 

11.  Payment. — The  payment  of  witnesses  is  often  an  annoyance,  both  to  parties, 
agents,  and  judges.  It  is  often  forgotten  that  witness-bearing  is  a  duty  members  of 
society  owe  to  each  other,  and  to  the  cause  of  justice.  What  is  the  situation  of  the 
party  the  one  day,  may  be  that  of  the  witness  the  next.  Persons  ought  not  to  be 
losers  by  attending  court  in  another  man's  cause,  but  ought  never  to  be  gainers  bj 
performing  a  public  duty  ;  nor,  unless  in  case  of  actual  loss  of  wages,  ought  payment 
to  be  asked  or  expected  further  than  actual  outlay.  The  not  uncommon  question, 
before  taking  the  oath,  <*  Who  is  to  pay  me  ?"  always  betokens  a  desire  to  make  gain 
by  witness-bearing,  and  ought  to  be  checked.  The  ^t  of  Sederunt,  21st  Dec.  1765, 
fixes  a  very  moderate  rate,  and  authorizes  the  sums  to  be  levied  from  the  agent  by 
summary  warrant,  and  is  the  only  authoritative  rule  ;  3d  Dec.  1794,  Gordon.  These 
rates  are  not  now  in  practice  observed.  Where  the  witness  does  not  obey  the  first 
citation,  and  has  to  be  brought  up  under  second  diligence,  he  has  no  claim  for  allow- 
ance. Professional  persons  giving  professional  evidence,  but  not  otherwise,  are  al- 
lowed larger  rates  than  ordinary  witnesses. 

12.  Attendance. — Witnesses  are  subject  to  be  fined  for  non-attendance,  as  in  con- 
tempt. L.20  of  fine  was  imposed  in  a  jury  case  ;  17th  Jan.  1845,  Donald.  Personal 
protection  may  be  granted  to  a  witness  in  order  to  his  attendance  to  give  evidence 
8th  March  1836,  Paton.  Perhaps  no  branch  of  judicial  procedure  requires  more 
reform  than  the  treatment  of  witnesses.  Little  attention  to  the  time,  convenience, 
or  comfort  of  witnesses,  is  in  general  given.  A  niunber  far  greater  than  can  be 
examined  in  one  day  are  often  cited  for  one  and  the  same  hour,  and  then  are  aUowed 
to  stand  about  the  doors  or  passages  of  the  court-houses  without  the  least  attention 
to  their  comfort.  Those  of  the  lower  ranks  not  unfrequently  seek  shelter  in  the 
public  houses  which  this  system  encourages  to  be  opened  in  the  neighbourhood. 
After  many  hours  of  wearied  patience,  the  witness  is  odled,  in  anything  but  a  suit- 
able frame  of  mind  to  give  caun  and  dispassionate  evidence,  and  often  with  a  strong 
bias  against  the  party  who  has  been  the  occasion  of  so  great  a  sacrifice  of  his  time^ 
and  the  infliction  of  so  much  discomfort  on  his  person. 

Three  Statutes  recently  enacted  mainly  regulate  the  law  of  evidence  in  Scotland, 
and  are  therefore  given  at  length. 

8  and  4  VICT.  Cap.  69. 

An  Act  for  the  Amendment  of  the  Law  of  Evidence  in  Scotland. — 

[7th  Aug.  1840.] 

Whereas  the  law  of  evidence  in  Scotland  has  in  certain  respects  been 
found  inconvenient,  and  inconsistent  with  the  ends  of  justice,  and  therefore 
requires  amendment,  Be  it  therefore  enacted,  etc. 

I.  Relationship. — That  firom  and  after  the  passing  of  this  Act  it  shall,  bj 
the  law  of  Scotland,  be  no  objection  to  the  admissibilitj  of  anj  witness  that 
he  or  she  is  the  father  or  mother,  or  son  or  daughter,  or  brother  or  sister,  bj 
consanguinity  or  affinity,  or  uncle  or  aunt,  or  nephew  or  niece,  bj  consan- 
guinity, of  anj  partj  adducing  such  witness  in  any  action,  cause,  prosecu* 
tion,  or  other  judici^  proceeding,  civil  or  criminal ;  nor  shfdl  it  be  competent 
to  any  witness  to  decline  to  be  examined  and  give  evidence  on  the  ground  of 
any  such  relationship. 
,  U.  Formal  initial  examination  aholi»hed. — ^That  it  shall  not  be  necessary  for 
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any  judge  in  Scotland,  or  for  any  person  acting  as  commissioner  in  taking 
evidence  in  anj  action,  cause,  prosecution,  or  other  judicial  proceeding,  civil 
or  criminal,  depending  in  Scotland,  to  examine  any  witness  m  initialihus: 
Provided  always,  that  it  shall  nevertheless  be  competent  for  any  such  judge 
or  person  acting  as  commissioner,  or  the  party  against  whom  the  witness 
shall  be  called,  to  examine  any  witness  in  initialibus  as  heretofore. 

III.  Witnesses  present  in  Court. — ^That  in  any  trial  before  any  judge  of  the 
Court  of  Session  or  Court  of  Justiciary,  or  before  any  Sheriff  or  steward  in 
Scotland,  it  shall  not  be  imperative  on  the  Court  to  reject  any  witness  against 
whom  it  is  objected  that  he  or  she  has,  without  the  permission  of  the  Court, 
and  without  the  consent  of  the  party  objecting,  been  present  in  Court  during 
all  or  any  part  of  the  proceedings ;  but  it  shall  be  competent  for  the  Court 
in  its  discretion,  to  admit  the  witness,  where  it  shall  appear  to  the  Court 
that  the  presence  of  the  witness  was  not  the  consequence  of  culpable  negli- 
gence or  criminal  intent,  and  that  the  witness  has  not  been  unduly  instructed 
or  influenced  by  what  took  olace  during  his  or  her  presence,  or  that  injustice 
will  not  be  done  by  his  or  ffer  examination. 

IV.  EixandncUion  in  Chief  and  Cross. — That  in  any  action,  cause,  prosecu- 
tion, or  other  judicial  proceeding,  civil  or  criminal,  where  proof  shall  be 
taken,  whether  by  the  judge  or  a  person  acting  as  commissioner,  it  shall  be 
competent  for  the  party  against  whom  a  witness  is  produced  and  sworn  m 
causa  to  examine  such  witness,  not  in  cross  only,  but  in  antsa. 

15  VICT.  Cap.  27. 
An  Act  to  amend  the  Law  of  Evidence  in  Scotland. — [17th  June  1852.] 

Whereas  it  is  expedient  to  alter  and  amend  the  law  of  evidence  in  Soot- 
land:  Be  it  enacted,  etc. 

I.  Objections  to  admissibility  removed. — No  person  adduced  as  a  witness  in 
Scotland  before  any  court  or  before  any  person  having  by  law  or  by  consent 
of  parties  authority  to  take  evidence,  shall  be  excluded  from  giving  evidence 
(1)  by  reason  of  having  been  convicted  of  or  having  suffered  punishment  for 
crime,  or  (2)  by  reason  of  interest,  or  (3)  by  reason  of  agency,  or  (4)  of 
partial  counsel,  or  (5)  by  reason  of  having  appeared  without  citation,  or  (6) 
by  reason  of  having  been  precognosced  subsequently  to  the  date  of  citation ; 
but  every  person  so  adduced,  who  is  not  otherwise  by  law  disqualified  from 
giving  evidence,  shall  be  admissible  as  a  witness,  and  shall  be  admitted  to 
give  evidence  as  aforesaid,  notwithstanding  of  any  objections  offered  on  the 
above-mentioned  grounds :  Provided  always,  that  nothing  herein  contained 
shall  affect  the  right  of  any  party  in  the  action  or  proceeding  in  which  such 
witness  shall  be  adduced  to  examine  him  on  any  point  ten<£ng  to  affect  his 
credibility :  Provided  alsoy  that  it  shall  not  be  competent  to  adduce  as  a  witness 
in  any  action  or  proceeding  any  person  wJio  shall  at  the  time  when  he  is  so  adduced 
as  a  witness  be  acting  as  agent  in  the  action  or  proceeding  in  which  he  is  so  addttced, 
excepting  in  so  far  as  the  same  may  be  competent  by  the  existing  law  and  practice 
of  Scotland;  and  where  any  person  who  is  or  has  been  an  agent  shall  be  ad- 
duced and  examined  as  a  witness  for  his  client,  touching  any  matter  or  thing, 
to  prove  which  he  could  not  competently  h^ve  been  adduced  and  examined 
according  to  the  existing  law  and  practice  of  Scotland,  it  shall  not  be  com- 
pctent  to  the  party  adducing  such  witness  to  object,  on  the  ground  of  confi- 
fidentiality,  to  any  question  proposed  to  be  put  to  such  witness  on  matter 
pertinent  to  the  issue. 
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Note. — The  portion  of  this  clause  printed  in  italics  is  repealed  by  16  Vict,  e.  20 
(1863),  infra. 

II.  Party  to  an  Action, — It  shall  he  competent  to  adduce  and  to  examine  as  a 
witness  as  aforesaid  in  any  action  or  proceeding  any  party  to  such  action  or  pro^ 
ceeding^  even  altJiough  individually  named  in  the  record  or  proceeding^  unless  it 
shall  be  shown  to  the  satisfaction  of  the  Court,  or  of  the  person  having  authority 
to  taJ^e  evidence  as  aforesaid,,  that  such  party  has  a  substantial  interest  in  such 
action  or  proceeding^  and  is  not  merely  nominally  a  party  thereto. 

Note. — The  whole  of  this  section  is  repealed  by  16  Fiet.  e.  20  (1853),  infra. 

m.  Statements. — ^It  shall  be  competent  to  examine  any  witness  who  may 
be  adduced  in  any  action  or  proceeding  as  to  whether  he  has  on  any  specified 
occasion  made  a  statement  on  any  matter  pertinent  to  the  issue  different  from 
the  evidence  given  by  him  in  such  action  or  proceeding ;  and  it  shall  be 
competent  in  the  course  of  such  action  or  proceeding  to  adduce  evidence  to 
prove  that  such  witness  has  made  such  different  statement  on  the  occasion 
specified.^ 

IV.  Witness. — It  shall  be  competent  to  the  presiding  judge  or  other  per- 
son before  whom  any  trial  or  proof  shall  proceed,  on  the  motion  of  either 
party,  to  permit  any  witness  who  shall  have  been  examined  in  the  course  of 
such  trial  or  proof  to  be  recalled.  * 

y.  Laws  and  Practice  Repealed. — All  statutes,  laws,  and  practice  now  in 
force  respecting  evidence  in  Scotland  shall  be  and  the  same  are  hereby  re- 
pealed, in  so  far  as  inconsistent  or  at  variance  with  the  provisions  of  this  Act, 
but  the  same  shall  in  all  other  respects  remain  in  full  force. 

16  VICT.  Cap.  20. 
An  Act  to  alter  and  amend  an  Act  of  the  fifteenth  year  of  Her  present 
Majesty  for  amending  the  Law  of  Evidence  in  Scotland. — Q9th  May  1853.]] 

Be  it  enaeted,  etc. — ^I.  Repeal. — ^The  second  section  of  the  Act  of  the  15th 
year  of  Her  present  Majesty,  chapter  twenty-seven,  is  hereby  repealed. 

n.  Repeal. — So  much  of  the  first  section  of  the  said  Act  as  provides  that 
"  it  shall  not  be  competent  to  adduce  as  a  witness  in  any  action  or  proceed- 
ing any  person  who  shall  at  the  time  when  he  is  so  adduced  as  a  witness  be 
acting  as  agent  in  the  action  or  proceeding  in  which  he  is  so  adduced,  ex- 
cepting in  so  far  as  the  same  may  be  competent  by  the  existing  law  and  prac- 
tice of  Scotland"  is  hereby  repealed. 

in.  Party  may  be  Witness. — It  shall  be  competent  to  adduce  and  examine 
as  a  witness  in  any  action  or  proceeding  in  Scotland  any  party  to  such  action 
or  proceeding,  or  the  husband  or  wife  of  any  party,  whether  he  or  she  shall 
be  individually  named  in  the  record  or  proceeding  or  not;  but  nothing  herein 
contained  shaJl  render  any  person,  or  the  husband  or  wife  of  any  person, 
who  in  any  criminal  proceeding  is  charged  with  the  commission  of  any  in- 
dictable offence,  or  any  offence  punishable  on  summary  conviction,  competent 
or  compellable  to  give  evidence  for  or  against  himself  or  herself,  his  wife  or 
her  husband,  excepting  in  so  far  as  the  same  may  be  at  present  competent 
by  the  law  and  practice  of  Scotland^  or  shall  render  any  person  compellable 

>  It  vill  be  obsenred,  that  it  is  not  allowed  to  so  into  all  contradictions  of  the  statements  of 
a  witness  in  order  to  test  bis  credibility,  but  only  of  statements  pertinent  to  the  issue  in^  the 
action  in  whicb  be  is  examined,  and  wnioh  must  be  fixed  down  to  special  occasions  by  time, 
place,  and  person.  If  bis  previous  statements  are  in  writing,  tbese  ougbt  to  be  produced^aod 
parole  not  allowed  to  prove  tbeir  tenor.  Under  the  broad  terms  of  tbe  clause  it  seems  not 
incompetent  to  prove  tbe  previous  precognition  contrary  to  the  former  rule,  whicb  held 
such  to  bo  cancelled,  that  the  witness  might  give  bis  testimony  unfettered.  See  1 8th  Murcb 
1834,  Cogan  ;  26tb  Feb.  1835,  Magistrates  of  Brechin. 
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to  answer  any  question  tending  to  criminate  himself  or  herself,  or  shall  in 
any  proceeding  render  any  husband  competent  or  compellable  to  give  against 
his  wife  evidence  of  any  matter  communicated  by  her  to  him  during  the  mar- 
riage, or  any  wife  competent  or  compellable  to  give  against  her  husband 
evidence  of  any  matter  communicated  by  him  to  her  during  the  marriage.* 

IV.  Exceptiom, — Nothing  herein  contained  shall  apply  to  any  action,  suit, 
or  proceeding  instituted  in  Scotland  in  consequence  of  adultery,  or  for  dis- 
solving any  marriage,  or  for  breach  of  promise  of  marriage,  or  in  any  action 
of  declarator  of  marriage,  nullity  of  marriage,  putting  to  silence,  legitimacy, 
or  bastardy,  or  in  any  action  of  adherence  or  separation. 

V.  Reference  to  Oath, — ^The  adducing  of  any  party  as  a  witness  in  any 
cause  or  proceeding  by  the  adverse  party  shall  not  have  the  effact  of  a  re- 
ference to  the  oath  of  the  party  so  adduced :  Provided  always,  that  it  shall 
not  be  competent  to  any  party  who  has  called  and  examined  the  opposite 
party  as  a  witness  thereafter  to  refer  the  cause  or  any  part  of  it  to  his  oath, 
and  that  in  all  other  respects  the  right  of  reference  to  oath  shall  remain  as  at 
present  established  by  the  law  and  practice  of  Scotland, 

VI.  Judicial  Examinations. — Nothing  herein  contained  shall  alter  or  affect 
the  authority  or  practice  of  the  courts  in  Scotland  as  to  judicial  examinations.' 

PROPERTY.     See  River—Servitude. 

PROPINQUITY.     See  Incest— KindredSuccession. 

PROPONED  AND  REPELLED.  Pleas  which  have  been  repelled  by  decree 
of  the  Coiurt  of  Session,  of  which  no  reduction  is  competent.  See  Competent  and 
Omitttd. 

PRO  RE  NAT  A — A  meeting  for  a  special  purpose,  distinguished  from  an  ordi- 
nary meeting  ii^r  general  business. 

PROROGATION  of  JURISDICTION  is  where  parties  consent  to  a  judge 
deciding  a  cause  of  the  class  in  which  he  has  jurisdiction,  but  which  is  not  other- 
wise competent  to  him ;  Ersk.  B.  1,  T.  2,  S.  27. 

PROROGATION  of  a  LEASE  is  an  extension  of  a  former  lease,  requiring  the 
same  solemnities  as  the  original  lease ;  but  leases  are  also  prorogated  by  tacit  relo- 
cation for  one  year,  where  warning  to  remove  has  not  been  duly  g^ven ;  Ersk.  B.  2, 
T.  6,  S.  26.     See  Lease. 

PROSECUTION.     See  Criminal  Prosecution. 

PROSECUTOR— PUBLIC  and  PRIVATE.  See  Criminal  Prosecution— 
Procurator-fiscal. 

PROTECTION.     See  Personal  Protection. 

PROTEST,  NOTARIAL.    See  Bill— Proof. 

PROTESTATION— the  mode  by  which  a  defender  cited  compels  the  pursuer  to 
call  his  cause,  and  proceed  therewith.  A  defender  who  appears  to  answer  a  complaint 
before  the  Justices,  and  the  pursuer  not  being  present  to  insist,  is  entitled  to  have  the 
action  dismissed,  which  does  not  discharge  the  subject  matter  of  the  complaint,  but 
only  the  complaint,  and  which  may  be  revived  on  a  petition,  and  on  payment  of  the 
expenses  occasioned  to  the  defender  ;  1  M*Laurin,  187.  The  fiscal  does  not  appear 
bound  to  call  a  criminal  complaint  at  his  instance  unless  where  he  sues  in  the 
character  of  common  informer  under  a  public  statute.  Protestation  for  not  calling 
does  not  appear  applicable  to  prosecutions  at  his  instance  as  fiscal.  The  following 
may  suit  as  the  form  of  protestation  in  private  prosecutions : — 

At  the  day  of 

in  presence  of  one  of  Her  Majesty 

Justices  of  the  Peace  for  the  county  of  compeared 

*  The  judges  in  the  Court  of  Flxchcquer  (England)  were  equally  divided  as  to  whether  an 
accused  party  under  an  Excise  pro»ecution  could  tender  himself  as  a  witness  ;  14th  June 
1854,  Attorney  General  v.  Radlow  (W.  R.566.) 

■  See  Cases  under  head  of  Bastard. 
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in  obedience  to  a  citation  on  a  complaint  at  the 
instance  of  ,  and  the  complainer  failing  to  appear, 

to  call  and  insist  in  the  said  complaint ;  on  the  motion  of  the  defender  the  Justice 
admits  protestation,  and  dismisses  the  complaint ;  decerns  against  the  complainer 
for  of  expenses,  with  the  expense  of  extract. 

J.  P. 

Note. —  Where  the  copy  of  service  is  produced,  the  dbove  decree  should  be  indoreed 
thereon. 

PROTESTING  BILLS.     See  Bills. 

PROTOCOL — ^a  book  given  to  notaries  on  their  admission,  in  which  they  ought 
to  insert  their  notarial  instruments,  but  which,  in  modem  practice,  generally  ia 
allowed  to  remain  an  album  ;  Ersk.  B.  2,  T.  3,  S.  39. 

PRO-TUTOR  AND  PRO- CURATOR  are  those  who  act  as  tutors  and  curators 
without  legal  title  to  the  offices,  and  who  may  at  any  time  be  superseded  and  called 
to  account,  and  are  liable  for  omissions ;  Act  of  Sederunt,  10th  June  1665.  Pay- 
ments to  them,'and  advances  made  by  them,  are  not  good  unless  the  money  has 
been  applied  to  the  minor's  use  and  benefit ;  Ersk.  B.  1,  T.  7,  S.  28.    See  Curators, 

PRO  UT  DE  JURE  is  a  proof  at  large,  embracing  every  mode  of  evidence ; 
Ersk.  B.  4,  T.  2,  S.  1.     See  Proof, 

PROVEN  RENTAL,  a  step  in  a  process  of  augmentation  of  ministers'  stipend ; 
Act  of  Sederunt,  5th  Feb.  1809. 

PROVING  THE  TENOR  is  an  action  privative  to  the  Court  of  Session  to 
restore  a  lost  writing  whereon  a  claim  is  founded,  or  whereby  a  claim  is  sought  to  be 
discharged.  A  writing  which  is  only  wished  to  be  put  in  incidentally  as  evidence  of 
a  fact  in  a  case,  but  which  is  not  essential  to  the  claim,  or  its  discharge,  and  which 
has  been  satisfactorily  proved  to  have  been  lost  or  destroyed,  may  have  its  tenor 
proved  by  those  who  saw  it  without  the  necessity  of  recourse  to  an  action  of  proving 
the  tenor ;  2d  Feb.  1842,  King.  In  the  action,  the  loss  of  the  deed,  and  the  oc- 
casion thereof  (casits  amissionis)  must  be  proved,  because  it  mav  have  been  destroyed 
in  the  way  of  aischarge  or  cancellation ;  12th  July  1849,  Falconer.  Written  ad- 
minicles or  relative  writings  are  necessary  to  the  proof,  and  it  will  not  be  sustained 
on  proof  by  witnesses  alone.  Agents  ought  therefore  to  be  attentive  in  the  preserva- 
tion of  the  scrolls  of  every  writing  framed  by  them,  and  to  have  them  completed  by 
inserting  the  testing  clause  and  subscriptions  exactly  as  in  the  original ;  Ersk.  B.  1, 
T.  3,  S.  19,  and  B.  4,  T.  1,  S.  54. 

PROVOCATION.     See  Assault. 

PROVOST.     The  Chief  Magistrate  of  Royal  Burghs.    See  Burgh. 

PUBERTY — between  the  ages  of  twelve  in  females,  foiuleen  in  males,  and 
twenty-one,  which  is  majority  in  both.  Pupillarity  is  the  period  below  the  first- 
mentioned  ages. 

PUBLIC  BURDENS,  as  afiecting  lunds,  include  land-tax  or  cess,  ministers' 
stipend,  assessments  for  manse  and  glebe,  schoolmasters'  salary,  poor's-rates,  rogue^ 
road  and  bridge-money.  Feu-duties  and  casualties  are  not  of  this  description. 
Public  burdens  fall  on  the.landlord,  except  the  schoolmasters'  salary,  which  is  equally 
divided  between  landlord  and  tenant.  The  income-tax  is  personal,  but  not  so 
property- tax ;  16th  Feb.  1828,  Wilson.  Public  taxes  are  preferable  to  common 
creditors  if  timely  claimed  in  proper  form  ;  43  Geo.  III.  c.  150 ;  Ersk.  B.  2,  T.  6, 
S.  42.     See  Valuation. 

PUBLIC  CARRIAGES.  The  proprietors  are  liable  for  accident  by  negligence 
of  servants,  or  insufficiency  of  the  vehicle.     See  Nautas  Caupones — iStage  Cliches. 

PUBLIC  MARKET.     See  Market  Overt. 

PUBLIC  PROPERTY,  belonging  to  the  State  for  the  public  benefit,  as  high- 
ways, bridges,  harbours,  the  sea-shore,  and  navigable  rivers;  Ersk.  B.  2,  T.  1, 
S.  6. 

PUBLIC  RIGHT  is  that  held  of  the  superior,  in  distinction  to  a  base  (or 
lower)  right  held  of  the  vassal ;  Ersk.  B.  2,  T.  7,  S.  9. 

PUBLICANS'  CERTIFICATES.  The  previous  Statutes  regulating  certificates 
for  the  licensing  of  alehouses  were  the  44  Geo.  ill.  c.  55,  and  48  Geo.  c.  143, 
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wbicli  were  repealed  by  the  9  Geo.  IV.  c.  58,  which  is  the  existing  law,  as  amended 
by  16  and  17  Vict.  c.  67  (1863.) 

9  GEO.  IV.  Cap.  58. 
An  Act  to  regulate  the  Granting  of  Certificates,  bj  Justices  of  the  Peace 
and  Magistrates,  authorizing  Persons  to  keep  common  Inns,  Alehouses, 
and  Victualling  Houses,  in  Scotland,  in  which  Ale,  Beer,  Spirits,  Wine, 
and  other  Exciseable  Liquors  may  be  sold  by  Retail  under  Excise  Li- 
censes ;  and  for  the  better  Regulation  of  such  Houses  ;  and  for  the  Pre- 
vention of  such  Houses  being  kept  without  such  Certificate. — [15tb  July 
1828.] 

Whereas  the  laws  now  in  force  respecting  licenses  or  certificates  to  be 
granted  by  Justices  of  the  Peace  and  magistrates  to  persons  to  keep  common 
inns,  alehouses,  or  victualling-houses,  for  the  purpose  of  enabling  them  to 
obtain  excise  licenses  for  the  sale  of  ale,  beer,  spirits,  wine,  or  other  excise- 
able  liquor,  by  retail,  to  be  drunk  or  consumed  upon  the  premises  in  which 
the  same  is  sold,  in  Scotland,  are  defective,  and  require  to  bfi.  altered  and 
amended :  Be  it  enacted,  etc.  That  from  and  after  the  passing  of  this  Act, 
an  Act  passed  in  the  44th  year  of  the  reign  of  His  late  Majesty  King 
George  the  Third,  for  more  effectually  preventing  the  sale  of  exciseable 
liquors  in  Scotland  by  persons  not  duly  licensed,  and  for  altering  the  times  of 
granting  licenses  to  sell  such  exciseable  liquors  by  retail,  and  also  an  Act 
passed  in  tlie  48th  year  of  His  said  late  Majesty,  for  repealing  the  stamp 
duties  on  licenses  granted  by  Justices  of  the  Peace  for  selling  ale,  beer,  and 
other  exciseable  liquors  by  retail,  and  for  granting  other  duties  in  lieu  there- 
of, and  all  other  laws  and  provisions  in  force  before  and  at  the  commence- 
ment of  this  Act,  respecting  such  licenses  or  certificates  to  be  so  granted  as 
aforesaid  by  Justices  of  the  Peace  or  magistrates  in  that  part  of  Great  Britam 
called  Scotland,  shall  be,  and  the  same,  in  so  far  as  they  relate  to  such 
licenses  or  certificates  being  granted  as  aforesaid,  are  hereby  respectively 
repealed,  save  and  except  in  so  far  as  the  same  repeals  or  repeal  any  other 
law  or  laws  before  in  force,  and  save  and  except  as  to  any  fine,  penalty,  or 
forfeiture  incurred  under  the  said  laws  or  any  of  them  hereby  repealed 
before  the  commencement  of  this  Act,  and  save  and  except  as  to  any  certifi- 
cates then  in  force,  which  shall  continue  in  force  until  the  next  half-yearly 
meeting  for  granting  certificates  as  afler- mentioned,  but  no  longer. 

n.  Meetings  of  Justices. — That  throughout  ^co^n^  there  shall  be  annually 
held,  for  the  purpose  of  granting  certificates  to  persons  to  keep  common  inns, 
alehouses,  or  victualling-houses,  to  sell  exciseable  liquors  by  retail,  to  be 
drunk  or  consumed  in  the  premises  in  which  the  same  is  sold,  two  general 
meetings  of  the  Justices  of  the  Peace  in  every  county,  so  long  as  not  divided 
into  districts  in  manner  hereinafler  mentioned,  and  two  general  meetings  of 
the  magistrates  of  every  royal  burgh,  which  meetings  shall  be  called  "  The 
General  Half -yearly  Meetings  for  granting  FuhUcand  Certificates^^ 

ni.  Royal  Burghs, — ^That  the  magistrates  of  royal  burghs  shall  meet  for 
granting  such  certificates,  within  the  royalty  of  the  said  burgh  respectively 
as  aforesaid,  upon 

the  last  Tuesday  of  April 
and  the  last  Tuesday  of  October 
in  each  year,  with  power  to  them  to  adjourn  such  meetings  from  day  to  day 
as  they  shall  think  fit,  during  the  period  of  seven  lawful  days  following  and 
next  afrer  the  day  of  their  first  meeting,  and  no  longer :  Provided  always, 
that  magistrates  of  royal  burghs  shall  in  no  case  have  power  to  grant  such 
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certificates  as  aforesaid  for  inns,  ale-bouses,  or  victnalling-houses  to  be  kepi 
beyond  the  royalty  of  the  burgh  ;  and  if  any  such  certificate  shall  be  granted 
contrary  hereto,  the  same  shall  be  and  is  hereby  declared  to  be  null  and  void 
to  all  intents  and  purposes.^ 

lY.  Meetings  by  Justices. — ^That  the  Justices  of  the  Peace  for  the  several 
counties  in  Scotland  shall  assemble,  for  granting  such  certificates  for  their 
several  counties  respectively, 

upon  the  first  Tuesday  of  May 
and  the  last  Tuesday  of  October 
in  each  year,  with  power  to  them  to  adjourn  such  meetings  from  day  to 
day,  as  they  shall  think  fit,  during  the  period  of  seven  lawful  days  following 
and  next  afler  the  day  of  their  first  meeting,  and  no  longer :  *  Provided 
always,  that  such  Justices  shall  not  have  power  to  grant  such  certificates  (or 
the  royalty  of  any  royal  burgh,  except  as  afler  mentioned ;  and  if  any  such 
certificate  shall  be  granted  contrary  hereto,  the  same  shall  be  and  is  hereby 
declared  to  be  null  and  void  to  all  intents  and  purposes. 

y .  Justices  may  divide  Counties, — ^That  it  shall  be  lawful  for  the  Justices  of 
the  Peace  of  any  county,  assembled  at  a  meeting  to  be  held  on  the  same  day 
on  which  the  first  Michaelmas  head  court  of  the  county  shall  be  held  afler  the 
passing  of  this  Act,  to  divide  the  county  into  districts  for  the  purposes  of  this 
Act,  within  which  such  Justices  shsdl  assemble  at  a  place  to  be  by  them 
appointed,  for  considering  and  disposing  of  applications  under  this  Act, 
at  the  times  before  specified;  and  notice  (1)  of  the  place  of  meeting  so 
to  be  appointed,  and  (2)  of  the  name  and  residence,  or  ofi)ce  or  place  of 
business,  of  a  clerk  or  depute  clerk  within  such  district,  wilh  whom  applica- 
tions and  recommendations  may  be  lodged  in  terms  of  this  Act  (as  after 
mentioned),  shall  be  given  by  advertisement  at  the  church  doors  of  every 
parish  church  within  the  district,  for  two  several  Sundays  at  least,  before  the 
first  holding  of  such  district  meeting  so  appointed  :  Provided  always,  that  it 
shall  be  lawful  for  the  Justices  of  llie  Peace  of  any  county,  at  any  MichaeU 
mas  meeting  as  aforesaid,  afler  previous  notice  by  three  advertisements  pub- 
lished one  month  before  such  Michaelmas  meeting  in  any  newspaper  or  news- 
papers circulated  within  the  district  to  be  affected  by  the  change  proposed  to 
be  made,  at  any  time  to  alter  or  change  any  district  or  place  of  district 
meeting  by  them  appointed,  due  notice  thereof  being  given,  in  like  manner 
as  aforesaid,  at  every  parish  church  before  the  next  holding  of  such  district 
meeting.' 

VI.  Justices  of  the  County  may  act  for  Burghs. — That  if  in  any  royal 
burgh  there  shall  not  be  a  sufficient  number  of  magistrates  present  who  are 
qualified  to  grant  certificates  according  to  the  directions  of  this  Act,  at  any 
time  when  such  certificates  are  hereby  appointed  to  be  granted,  in  sucn 
case  it  shall  and  may  be  lawful  for  the  Justices  of  the  Peace  of  the  county 

I  Magistrates  are  the  bailut  of  the  burgh,  and  it  seems  doubtful  whether  the  ProTost  and 
Dean  m  Guild  can  thus  act.  (See  as  to  this,  section  23.)  There  must  be  at  least  two  magis- 
trates or  Justices  present  at  ^ranting  certificates;  (sees.  6  and  7.)  But  one  bailie  maj 
eouTict,  and  that  without  appeal  (sects.  23  and  25.)  A  suspension  was  passed  on  the  objection 
that  bailies  of  a  burgh  of  barony  had  no  power  to  convict  under  tne  Statute :  12tb  Jan. 
1847,PhUlips. 

>  The  meeting  must  be  held  on  the  day  first  named,  and  the  a4Jonmment,  it  b  thon^t» 
must  be  to  a  day  named  within  the  period  of  seyen  days ;  but  it  does  not  appear  neoessarr  to 
adjourn  from  day  to  day  in  succession,  unless  that  the  business  requires  such  oontinuauon. 
Se«  the  words  in  section  7. 

'  It  would  seem  that  the  advertisements  may  be  given  once  in  three  different  nowspap«ni» 
or  three  different  times  in  the  same  newspaper.  The  power  to  divide  the  county,  it  appears^ 
can  only  be  eompetently  exercised  at  the  statutory  meeting  first  appointed,  and  alteratieni 
only  can  be  made  at  future  meetings. 
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in  which  such  royal  burgh  is  situated  to  grant  certificates  for  such  rojal 
burgh,  at  the  same  time  and  in  the  same  manner  as  they  are  hereby  em- 
powered to  grant  certificates  for  the  county:  Provided  always,  that  any 
magistrates  of  such  burgh,  so  qualified,  may,  and  are  hereby  authorized 
and  empowered  in  such  case  to  act  along  with  such  Justices  in  granting 
such  certificates.^ 

VII.  Certificates. — ^That  at  such  general  or  district  meetings,  or  at  any 
adjournment  thereof,  mthin  the  respective  periods  aforesaid,  it  shall  be  lawful 
for  the  said  Justices  and  magistrates  respectively  to  grant  certificates  for  the 
year  next  ensuing,  commencing  as  after  mentioned,  to  such  and  so  many 
persons  as  the  Justices  or  magistrates  then  assembled  at  such  general  or 
district  meeting,  or  the  major  part  of  them,*  shall  think  meet  and  con- 
venient, to  keep  (1)  common  inns,  (2)  ale-houses,  or  (3)  victualling-houses, 
within  which  (1)  ale,  (2)  beer,  (3)  spirits,  (4)  wine,  and  (5)  other  ex- 
dseable  liquors  may,  under  excise  licenses,  be  sold  by  retail,  to  be  drunk  or 
consumed  in  the  premises,  within  their  respective  counties,  districts,  or 
royal  burghs,^  and  such  Justices  or  magistrates  shall  deliver  or  cause  to  be 
delivered  to  every  person  so  authorized  or  empowered,  a  certificate,  written 
or  printed  on  paper,  in  such  form  as  hereinafter  directed :  Provided  always, 
that  all  such  meetings  shall  be  held  with  open  doors ;  and  that  it  shall  not 
be  competent  to  refuse  the  renewal  of  any  certificate  without  hearing  the 
party  in  support  of  the  application  for  renewal  in  open  court,  if  such  party 
shall  think  fit  to  attend  ;*  and  that  there  shall  be  at  least  two  Justices  of 
the  Peace  or  magistrates  respectively  present  at  such  meetings ;  and  any 
certificate  granted  otherwise  than  at  such  meetings,  shall  be  void  and  of 
no  efiect. 

VIII.  Certificate  confined  to  one  House  (Fairs.) — That  no  such  certificate 
as  aforesaid  shall  entitle  any  person  to  keep  a  common  inn,  alehouse,  or 
victualling-house,  or  to  obtain  an  excise  license  for  selling  ale,  beer,  spirits, 
wine,  or  other  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  any 
other  house  or  premises  than  the  house  or  premises  specified  in  such  certifi- 
cate :'  Provided  always,  that  nothing  in  this  Act  contained  shall  be  con- 
strued to  prohibit  any  person  who  shsdl  have  obtained  such  certificate  from 

1  A  quorum  of  the  magistrates  may  be  disqualified  under  section  13  from  acting.  In  that 
oaae,  the  certificates  for  tne  bui^h  must  be  granted  on  the  same  dav  at  those  for  the  county. 
It  appears  only  permissive,  not  imperative,  that  any  of  tlie  qualified  magistracy  sit  ivith  the 
Justices,  which  they  may  do  as  burgh  magistrates,  though  they  be  not  Justices  in  right  of 
their  office ;  but  in  that  case,  their  acting  must  be  confined  to  burgh  certificates. 

s  There  is  no  provision  for  the  case  of  an  equality,  and  there  is  no  authority  for  the  casting 
rote  of  the  chairman. 

>  By  the  General  Turnpike  Act,  1  and  2  Will.  IV.  c.  43,  s.  59,  it  is  declared  not  to  be  law- 
ful for  the  Justices  to  grant  certificates  to  tacksmen  of  toll  bars,  unless  on  recommendation 
of  the  Road  Trustees.  By  the  previous  Turnpike  Act,  4  Oeo.  IV.  c.  49,  s.  19,  the  permis- 
sion was  limited  to  bars  situated  in  remote  ^arts  of  the  country,  and  where  tlie  trustees 
should  repiiesent  that  a  license  would  be  convenient  for  travellers  using  the  road.  The  title 
of  a  Justice  to  sue  a  reduction  of  certain  certificates  granted  without  the  trustees*  recom- 
mendation was  sustained;  7th  Feb.  1846,  Earl  of  Minto.  An  innkeeper  presented  a  suspen- 
sion and  interdict  against  a  tollkeeper  obtaining  a  certificate,  not  having  received  the  consent 
of  the  trustees.  The  Lord  Ordinary  refused  the  bill,  because  of  want  of  title  ;  but  the  Court 
ordered  answers,  and  no  further  notice  of  the  case  is  found  in  the  Reports ;  24th  June  1830, 
Thomson.  Licences  to  tollkeepers  are  prohibited  by  16  and  17  Vict.  c.  67,  s.  6,  unless  the 
toll  be  situated  more  than  six  miles  from  any  other  licensed  house. 

*  It  was  held  in  En^and  that  an  applicauon  must  be  heard,  though  the  Justices  had  pre- 
viously resolved  not  to  grant  any  additional  licenses.  By  the  Court, — **  the  Statute  appoints 
the  Justices  to  act  as  judges  and  not  as  tyrants.  They  have  determined  without  hearing,  and 
the  mandamus  must  therefore  be  granted  ;**  23d  Nov.  1854,  Regina  v.  Justices  of  Walaall, 
(W.  R.^ 

*  This  clause  appears  to  exclude  a  publican  selling  liquors  to  be  carried  away  by  the  pur- 
chasers and  consumed  elsewhere.    This  traffic  appears  confined  to  spirit  merobantt. 


PUBLICANS  (Act  9  Geo.  IV.)  845 

selling  ale,  beer,  spirits,  wine,  or  other  exciscable  liquors,  (1)  in  boats  or 
vessels  moored  in  rivers,  at  any  time,  or  (2)  in  houses,  booths,  or  other 
places,  (1)  at  the  time,  and  (2)  within  the  limits  of  the  ground,  town,  or 
place  in  or  upon  which  is  holden  any  lawful  fair,  (3)  in  the  same  parish 
with  the  house  or  premises  for  which  any  person  shall  have  obtained  a  cer- 
tificate as  aforesaid,  or  (4)  in  any  parish  immediately  adjoining  thereto.^ 

IX.  Duration  of  Certificate. — ^That  every  such  certificate  as  aforesaid  shall 
be  in  force  for  one  whole  year,  commencing  at  the  term  of  Whitsunday,  or 
for  six  months  from  Martinmas  respectively,  according  to  the  period  for  the 
year  at  which  such  certificate  was  granted,  and  no  longer.' 

X.  Application, — ^That  in  all  cases  a  written  or  printed  application  shall 
be  lodged  with  the  clerk  of  the  magistrates  of  the  royal  burgh,  or  of  the 
Justices  of  the  Peace  for  the  county,  at  least  ten  days  before  the  first  day  of 
the  general  or  district  meeting  for  granting  such  certificates,  setting  forth  the 
name  and  designation  of  the  applicant,  and  specifying  the  house  or  premises, 
for  which  such  applicant  craves  that  such  certificate  may  be  granted,  by  the 
name  of  the  street  or  place,  and  the  number  of  the  house,  or  other  particular 
description ;  and  that  a  fee  of  two  shillings,  and  no  more,  shall  be  payable 
to  the  clerk  at  lodging  such  application.^ 

XI.  Magistrates  inay  make  Regvlatiom. — That  it  shall  be  lawful  for  the 
Justices  or  magistrates  respectively,  assembled  at  any  such  general  or 
district  meeting  as  aforesaid,  to  make  such  regulations  and  rules  as  they 
shall  think  fit,  not  being  inconsistent  with  the  provisions  of  this  Act,  (1)  as 
to  the  manner  of  making  such  applications,  (2)  as  well  as  for  ascertaining 
the  character  of  the  applicants,  as  (3)  whether  it  be  expedient  to  grant  such 
certificates  in  the  places  in  which  they  are  sought  to  be  obtained,  and  also 
(4)  as  to  the  mode  of  proceeding  in  transferring  certificates  as  hereinafier 
mentioned. 

XII.  Booh  kept  by  the  Clerk. — ^That  the  names  and  designations  of  all  per^ 
sons  who  make  applications  for  such  certificates  shall  be  entered  in  a  book  or 
register  to  be  kept  by  the  clerk  of  such  Justices  or  magistrates  respectively, 
wherein  the  names  and  designations  of  new  applicants  shall  be  entered  sepa- 
rately, which  book  or  register  shall  contain  columns  (1)  for  the  designations 
of  such  applicants,  (2)  for  the  names  of  the  persons  who  recommend  them,  (3) 
for  the  house  and  place  for  which  such  certificate  is  applied,  (4)  for  the  man- 
ner in  which  the  application  is  disposed  of,  and  (5)  for  noting  a  memorandum 
of  convictions  under  this  Act  against  such  persons  respectively,  and  the  dates 
thereof;  and  the  cases  of  new  applicants  shall  not  be  considered  until  all  the 
other  cases  shall  have  been  disposed  of ;  and  that  at  the  end  of  the  meeting 
for  each  day,  a  deliverance  shall  be  written  in  such  book  or  register,  speci- 

'  To  confer  this  priyilege,  the  parishes  must  actually  march  at  some  point  with  each  other, 
which,  in  the  Highlands,  may  lead  to  a  publican  haying  the  priyilege  twenty  miles  off, 
although  denied  to  another  a  fourth  of  the  distance.  See  as  to  meaning  of  similar  words; 
2:M  Nov.  1836,  Mathew  (Justiciary),  I  Swinton,  393. 

>  The  Excise  licenses  were  granted  for  one  year  from  October,  which  led  to  confusion. 
But  this  is  now  remedied  by  the  Act  16  and  17  Vict.  c.  67,  s.  13,  which  makes  the  Exciae 
licenses  also  run  from  Whitsunday.  (See  6  Geo.  IV.,  o.  81,  as  to  return  of  Excise  license  duty 
for  proportion  of  time.) 

'  It  is  clear  that  applications  are  necessary  for  renewals,  at  well  as  for  new  certificate!. 
The  application  has  fallen  into  desuetude  in  some  counties;  but  it  is  doubted  if  a  certificate  be 
valid  without  such  preliminary,  and  it  is  attended  with  benefit.  The  form  of  applications,  as 
printed  for  Perth,  are  annexed ;  and  the  personal  attendance  of  the  applicant,  or  some  of  bis 
household,  has  always  been  required  to  answer  any  objection,  to  afford  any  information,  and 
to  hear  any  general  or  particular  instructions  from  the  bench.  The  want  of  an  application 
was  made  a  ground  of  reduction  in  the  case;  7th  Feb.  1846,  Earl  of  Minto.  Separate  appli- 
cations for  each  separate  certificate  now  requisite  under  the  Act  16  and  17  Vict.  c.  67,  ap- 
pears necessary,  and  a  separate  fee  to  the  clerk  seems  exigible. 
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fjiDg  (1)  whether  such  applications  respectively  were  granted  or  refused,  or 
(2)  continued  for  farther  inquiry,  or  (3)  how  otherwise  disposed  of;  and  such 
deliverance  shall  be  then  and  there  signed  by  (1)  the  major  part  of  such  Jus- 
tices or  magistrates  so  assembled,  or  (2)  by  the  preses  of  the  meeting,  accord- 
ing to  the  form  contained  in  the  schedule  annexed  to  this  Act,  therein  de- 
signated by  the  letter  A ;  and  it  shall  not  be  lawful  for  the  Justices  or 
magistrates  at  any  adjourned  meeting  to  alter  any  thing  which  was  done  at 
any  previous  meeting  in  granting  or  refusing  such  certificates ;  and  the  clerk 
of  such  Justices  or  magistrates  shall  make  out  a  certificate  in  the  form  con- 
tained in  the  schedule  annexed  to  this  Act,  designated  by  the  letter  B,  spe- 
cifying the  date  from  which  such  certificate  shall  be  current. 

XIII.  Justices  disqualified. — That  no  Justice  of  the  Peace  or  magistrate  in 
any  county  or  royal  burgh,  who  is  (1)  a  brewer,  (2)  maltster,  (3)  distiller,  or 
(4)  dealer  in  or  retailer  of  ale,  beer,  spirits,  wine,  or  other  exciseable  liquors, 
or  (5)  who  shall  be  in  partnership  with  any  person  as  a  brewer,  maltster, 
distiller,  or  dealer  in  or  retailer  of  ale,  beer,  spirits,  wine,  or  other  exciseable 
liquors,  shall  act  as  such  Justice  of  the  Peace  or  magistrate  respectively  in 
the  execution  of  this  Act ;  nor  shall  any  Justice  of  the  Peace  or  magistrate 
act  in  the  granting  of  any  certificate  when  he  shall  be  the  proprietor  or  tenant 
of  the  house  or  premises  for  which  such  certificate  shall  be  applied  for  ;^  and 
every  thing  done  by  a  Justice  of  the  Peace  or  magistrate  respectively  in  any 
case  in  which  he  is  so  disqualified  to  act  shall  be  null  and  void  ;  and  every. 
Justice  of  the  Peace  or  magistrate  who  shall  knowingly  or  wilfully  offend 
in  any  of  the  premises  aforesaid,  shall  forfeit  and  pay  the  sum  of  fifty 
pounds,  to  be  recovered  by  any  person  who  will  prosecute  for  the  same,  be- 
fore the  Sheriff  of  the  county  within  six  calendar  months  next  after  the 
offence  has  been  committed. 

XIV.  Appeal. — ^That(l)  if  any  Justice  of  the  Peace,  or  (2)  proprietor  or 
occupier  of  any  house  inrespect  whereof  any  such  certificate  shall  be  applied 
for,'  shall  be  dissatisfied  with  any  proceeding  of  any  Justices  or  magistrates 
assembled  for  granting  certificates  as  aforesaid,  whether  in  granting  or  refus- 
ing or  otherwise  disposing  of  any  such  application,  it  shall  be  lawful  to  such 

'  According  to  the  letter  of  the  clause,  the  magistrate  is  only  disqualified  from  granting  a 
certificate  for  the  house  of  which  he  is  proprietor,  but  it  would  appear  he  is  equaDy  disqusr 
lified  from  sitting  in  court  to  refute  certificates  to  other  houses  in  the  same  locality,  which, 
in  effect,  would  be  to  make  room  for  his  own.  The  fact  of  one  of  the  bailies  convicting  for 
breach  of  certificate  being  a  publican,  was  made  the  ground  of  suspension  to  the  Court  of 
Session;  12th  Jan.  1847,  Phillips;  21st  Nov.  1854,  Sneddon.  It  will  be  noticed  that  this  ob- 
jection disqualifies  generally  for  the  execution  of  the  Act;  whereas  the  fact  of  proprietorship 
only  discj^ualifies  as  to  granting  certificates.  In  the  English  Statute,  the  disqualification  is 
made  to  include  agents  of  the  owners  of  houses,  or  of  persons  in  the  spirit  trade. 

'  1.  This  clause  seems  to  warrant  the  proprietor  or  occupier  of  any  house,  for  which  a 
certificate  "  shall  be  applied  for^''  to  appeal  against  the  certificate  being  granted  to  another 
house.  In  the  Englisn  Statute,  where  the  appellant  is  described  as  the  ^^pariy  aggrieved!' 
it  was  held  ^  that  the  person  must  be  immedwUiy  aggrieved  by  another  house  being  licenscKi 
in  his  neighbourhood;*'  Rex  v.  Justices  of  IViiddlesex  (3  B.  and  Ad.  938)j  but  it  will  be 
observed  that  the  clauses  are  very  differently  worded  in  the  relative  Statutes.  2.  A  Justice 
present  at  the  special  sessions  is  not  precluded  from  appealing  a^nst  a  deliverance  though 
oe  did  not  oppose  it  there ;  21st  Nov.  1854,  Sneddon.  3.  A  Justice,  though  not  present,  may 
appeal  against  the  decision  of  magistrates  of  a  burgh  granting  a  certificate.  But  such  appeal 
must  be  lodged  and  intimated  strictly  in  terms  of  the  Statute;  13th  Dec.  1854,  Proctor.  4. 
In  certain  counties  a4J<Mmed  meetings  of  quarter-sessions  are  appointed  to  be  held  twice 
each  year,  on  fixed  days,  about  fourteen  days  after  the  licensing  days,  to  dispose  of  license 
appeals.  In  one  county  it  was  decided  by  a  majority  that  all  appeals  must  stand  over  to 
the  next  o^dineary  quarter-sessions,  which  must  lead  to  great  practical  hardship.  In  the 
same  county  a  number  of  appeals  were,  by  a  majority,  refused,  because  taken  as  from  the 
petty-sessions,  or  ordinary  meeting  of  Justices,  instead  of  being  described  in  the  words  of 
the  second  section,  ^  The  General  Half-yearly  Meeting  for  granting  Publicans*  Licenses** — 
a  rather  critical  oljectioD, 
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Justices  of  the  Peace,  proprietor,  or  occupier,  to  appeal  therefrom  to  the  next 
quarter-sessions  of  the  peace  for  the  county :  Provided  always,  that  such 
appeal  shall  he  lodged  with  the  clerk  of  the  peace  within  ten  days  afler  such 
proceeding ;  and  provided  sach  appellant,  being  a  proprietor  or  occupier  as 
aforesaid,  shall  find  caution  to  ahide  such  appeal  and  the  expenses  thereof^ 
and  shall  give  intimation  of  such  appeal  to  the  opposite  party,  and  to  the 
Justices  of  whose  proceeding  he  complains.^ 

XY.  Standard  Measures. — ^That  every  person  licensed  to  sell  exciseable 
liquors  hy  retail,  to  be  drunk  or  consumed  in  his  house  or  premises,  shall 
sell  or  otherwise  dispose  of  all  such  liquors  by  retail  therein  (except  in 
quantities  less  than  half  a  pint),  by  the  gallon,  quart,  pint,  or  half  pint  mea- 
sure, sized  according  to  the  standard,  and  shall,  if  required  by  any  guest  or 
customer  purchasing  such  liquor,  retail  the  same  in  a  vessel  sized  according 
to  such  standard,  and  in  default  thereof  he  shall  forfeit  and  pay  for  every 
such  offence,  (1)  the  illegal  measure  and  (2)  a  sum  not  exceeding  forty  shil- 
lings, to  be  recovered,  with  expenses,  at  the  instance  of  any  person  who  shall 
prosecute  for  the  same,  before  the  Sheriff  or  Justices  of  the  Peace ;  and  such 
penalty  shall  be  over  and  above  all  penalties  to  which  the  offender  may  be 
liable  under  any  other  Act.     (See  Weights  and  Measures.) 

XVI.  PeuaUy  on  Clerk. — ^That  if  any  cleric  of  the  peace  or  town  clerk  re- 
spectively shall  knowingly  and  wilfully  issue  or  deliver  any  such  certificate 
as  aforesaid,  (1)  contrary  to  the  deliverance  in  such  book  or  register,  or 
(2)  to  any  person  not  duly  autliorized  to  receive  the  same  by  the  Justices  or 
magistrates  assembled  at  such  general  or  district  meeting,  or  (3)  if  any  such 
clerk  shall  knowingly  and  wilfully  insert  any  untrue  date  in  any  such  cer^ 
tificate,  or  (4)  shall  refuse  to  deliver  such  certificate  to  any  person  duly  au- 
thorized as  aforesaid  to  receive  the  same,  every  such  clerk  shall  for  every 
such  offence  forfeit  the  sum  of  twenty  pounds,  to  be  recovered,  by  any  per- 
son who  will  prosecute  for  the  same,  before  the  sheriff  of  the  county,  during 
the  period  of  one  year  for  which  such  certificate  appears  to  have  been  granted, 
or  ought  to  have  been  granted,  or  within  six  months  after  the  expiry  of  the 
said  period.' 

XVn.  List  of  Certificates. — ^That  within  eight  days  next  after  the  time  dur- 
ing which  such  meetings  as  aforesud  may  be  held  respectively  shall  have  ex- 
pired, the  clerks  of  such  magistrates  and  Justices  respectively  shall  transmit 
to  the  collector  or  supervisor  of  excise  in  the  particular  collection  or  district 
in  which  any  such  certificate  shall  have  been  granted,  a  list  of  all  the  per^ 
sons  there  who  have  obtained  such  certificates  for  that  collection  or  district 
for  the  current  year,  which  list  shall  be  made  out  from  the  books  or  re- 
gisters hereinbefore  appointed  to  be  kept  by  such  clerks  respectively,  and 
shall  contain  the  same  heads  and  titles,  filled  up  according  to  the  deliver- 
ance signed  by  the  Justices  and  magistrates  assembled  at  the  meeting ;  and 
every  such  list,  when  so  made  out,  shall  be  duly  certified  by  the  subscrip- 
tion of  such  clerks  respectively  and  transmitted  as  aforesaid;  and  such 
clerk  shall,  upon  the  delivery  thereof,  be  entitled  to  receive  from  such  col- 
lector or  supervisor  as  aforesaid  a  remuneration  for  his  trouble  in  making 

*  The  finding  of  cautioo  in  practice  la  of  no  avail.  It  is  not  apparent  who  ia  the  oppotiit 
party,  and  there  ia  no  proTiaion  in  the  Statute  for  awarding  expenaea  to  any  party. 

3  A  Sheriff  having  found  a  town-clerk  bound  to  deliver  a  certificate,  and  found  him  liable 
in  L.20  of  penalty,  the  Court  refuacd  an  advocation,  holding  his  judgment  final;  5th  Dec. 
1834,  Mackintoah.  A  oaae  occurred  before  the  Sheriff-court  at  Glaagow,  under  a  complaint 
founded  on  thia  section,  against  a  burgh-clerk  iaauing  a  certificate  without  the  atatutory 
authority.  The  proceedingn,  which  involved  an  extenaive  inquiry  into  the  praotice,  bane 
been  aeparatelj  published ;  Buasel  e.  Crawford  (1851.) 
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out  the  same,  at  and  after  the  rate  of  one  penny  for  the  name  of  each  person 
contained  in  such  list,  to  whom  it  has  been  resolved  that  a  certificate  shall 
be  granted  as  aforesaid  ;  and  if  any  such  clerk  shall  refuse  or  neglect  to 
make  out  and  send  such  lists  as  aforesaid,  he  shall,  for  every  such  offence, 
forfeit  the  sum  of  five  pound?,  to  be  recovered  by  any  person  authorized  by 
the  commissioners  of  excise  to  prosecute  for  it,  before  the  Sheriff  of  the  county, 
within  six  calendar  months  next  afler  the  offence  has  been  committed. 

XVm.  No  License  to  he  granted  vnthout  Certificate, — ^That  no  license  for 
the  sale  of  any  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  on  the 
premises  of  the  person  licensed,  shall  be  granted  by  the  commissioners  of 
excise,  or  by  any  officer  of  excise,  to  any  person  whatsoever,  unless  such 
person  shall  have  previously  obtained  from  the  Justices  a  certificate  under 
this  Act,  and  which  said  certificate  of  such  Justices  shall  be  retained  by 
such  person,  afler  being  produced  to  the  commissioners  or  officers  of  excise  ; 
and  every  license  granted  by  the  commissioners  of  excise,  or  by  any  ofiicer 
of  excise,  contrary  to  this  provision,  shall  be  null  and  void  to  all  intents 
and  purposes.^ 

XIX.  Certifcatea  Transferred, — ^Provided  always,  that  if  any  person  duly 
authorized  to  keep  a  common  inn,  alehouse,  or  victualling-house  as  afore- 
said, shall  die  before  the  expiration  of  the  certificate  to  him  or  her  in  that 
behalf  granted,  it  shall  be  lawful  for  any  two  or  more  of  the  Justices  of  the 
Peace  or  magistrates  of  the  county  or  royal  burgh  respectively,  in  which 
such  house  and  premises  are  situated,  to  grant  to  the  executors,  represen- 
tatives, or  disponees  of  the  person  so  dying,  and  who  shall  he  possessed  of 
such  house  or  premises  a  transfer  of  the  certificate  to  keep  and  continue 
such  house  or  premises  as  a  common  inn,  alehouse  or  victualling-house,  as 
before  such  death,  until  the  next  general  or  district  meeting  to  be  held  under 
the  authority  of  this  Act ;  and  provided  also,  in  like  manner,  that  if  (1) 
any  person  so  authorized,  or  (2)  the  executors,  representatives,  or  disponees 
of  a  person  dying  so  authorized,  and  who,  upon  such  deaths  shall  have  obtained 
such  transfer  of  certificate  as  aforesaid  shall  remove  from  or  yield  up  the  pos- 
session of  the  house  and  premises  for  which  such  certificate  shall  have  been 
granted,  it  shall  be  lawful  for  two  or  more  Justices  of  the  Peace  or  magis- 
trates respectively  as  aforesaid,  sitting  publicly  in  their  ordinary  place  of 
meeting,  to  grant  to  any  new  tenant  or  occupier  of  such  house  and  premises, 
upon  such  removal,  a  transfer  of  the  certificate  to  keep  such  house  and 
premises,  as  a  common  inn,  alehouse,  or  victualling-house,  as  before  such 
removal,  until  the  next  general  or  dbtrict  meeting  to  be  held  under  the 
authority  of  this  Act.* 

XX.  Transfer  Form. — That  the  transfer  certificate  to  be  granted  on  such 
death  or  removal  as  aforesaid,  shall  be  in  the  form  contained  in  the  schedule 
annexed  to  the  body  of  this  Act,  and  therein  designated  by  the  letter  C,  and 
shall  be  held  on  the  same  terms  and  conditions,  and  in  the  same  manner, 
as  a  certi&^ate  granted  at  any  general  or  district  meeting,  for  which  transfer 
certificate  a  fee  of  one  shilling  and  no  more  shall  be  payable  to  the  clerk. 

XXI.  Penalties  for  Offences  against  Certijlcate, — That  every  certificate  to 

1  By  the  Annual  Mutiny  Act  authority  is  given  to  two  Justices  to  grant  or  transfer  any 
license  for  canteens,  without  regard  to  the  time  of  the  year,  or  the  notices  or  certificates  re- 
quired by  the  Licensing  Acts.    (See  Mutiny  Act^  ante.) 

'  No  transfer  of  the  certificate  to  a  new  tenant  can,  under  this  clause,  be  given  on  the 
death  of  a  person  holding  a  certificate  until  a  transference  is  first  given  to  the  representatives, 
though  it  is  believed  the  practice  is  to  the  contrary.  In  the  latter  case,  where  a  stranger 
may  be  introduced,  the  transfer  must  be  given  in  Court  at  the  ordinary  place  of  meeting. 
But  this  provision  does  not  seem  to  apply  to  transfers  to  representatives. 
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be  granted  under  the  authority  of  this  Act,  shall  be  and  be  held  on  the 
terms,  provisions,  and  conditions  therein  contained  ;  and  in  case  any  person 
or  persons  authorized  to  keep  a  common  inn,  alehouse,  or  victualling-house 
under  such  certificate,  and  having  excise  licenses  for  the  sale  of  ale,  beer, 
spirits,  wine,  or  other  exciseable  liquors,  to  him  or  her  in  that  behalf  granted, 
shall  offend  against  any  of  the  terms  and  conditions  contained  in  such  certi- 
ficate, every  person  so  offending  shall  for  every  such  offence  forfeit  and  un- 
dergo the  several  penalties  and  disabilities  hereinafler  mentioned  ;  that  is  fy) 
say,  for  the  First  Offence,  the  sum  of  five  pounds,  with  the  expenses  of  con- 
viction, to  be  ascertained  upon  conviction  ;^  and  in  case  such  penalty  and  ex- 
penses shall  not  be  paid  within  the  space  of  fourteen  days  next  afler  such  con- 
viction shall  have  taken  place,  the  offender  shall  suffer  imprisonment  upon  his 
own  charges  and  expenses,  for  a  period  of  one  calendar  month,  in  the  com- 
mon gaol  or  house  of  correction,  unless  he  or  she  shall  sooner  pay  such 
penalty,  and  the  expenses  of  such  conviction,  and  of  executing  the  same ; 
and  in  addition  to  such  penalty,  the  certificate  granted  to  such  person  mat 
be  declared  to  be  forfeited  and  to  become  void  and  null ;  and  for  the  Second 
Offence,  the  offender  shall  forfeit  the  sum  of  ten  pounds,  with  the  expenses 
of  conviction,  to  be  ascertained  upon  conviction  ;  and  in  case  such  penalty 
and  expenses  shall  not  be  paid  within  the  space  of  fourteen  days  next  afler 
such  second  conviction  shall  have  taken  place,  then  the  offender  shall  suffer 
imprisonment,  upon  his  own  charges  and  expenses,  for  a  period  of  two  ca- 
lendar months,  in  the  common  gaol  or  house  of  correction,  unless  he  or  she 
shall  sooner  pay  such  second  penalty,  and  the  expenses  of  conviction,  and  of 
executing  the  same  ;  and  in  addition  to  such  penalty,  the  certificate  granted 
to  such  person  may  be  declared  to  be  forfeited  and  to  become  void  and  null ; 
and  for  the  Third  Offence,  the  offender  shall  forfeit  the  sum  of  twenty 
pounds,  with  the  expenses  of  conviction,  to  be  ascertained  upon  conviction  ; 
and  in  case  such  penalty  and  expenses  shall  not  be  paid  within  fourteen  days 
after  such  conviction  shall  have  taken  place,  then  the  offender  shall  suffer 
imprisonment,  upon  his  own  charges  and  expenses,  for  a  period  of  four  ca- 
lendar months,  in  the  common  gaol  or  house  of  correction,  unless  he  or  she 
shall  sooner  pay  such  third  penalty,  and  the  expenses  of  conviction,  and  of 
executing  the  same ;  and  in  addition  to  such  penalty,  the  certificate  granted 
to  such  person  shall  be  declared  to  be  forfeited  and  to  become  void  and 
null ;  and  it  is  hereby  provided  and  declared,  that  the  several  penalties  and 
terms  of  imprisonment  before  mentioned  may  be  mitigated  by  the  Court : 
Provided  always,  that  by  such  mitigation  such  penalties  and  terms  of  im- 
prisonment respectively  shall  not  be  reduced  to  less  than  one- fourth  part 
thereof.*     (See  Act  16  and  17  Vict.  c.  67,  s.  16.) 

XXn.  What  shall  be  deemed  second  and  third  offences.-^Thsit  if  any 
person  shall  have  been  convicted  of  any  breach  of  the  terms  and  conditions 
of  the  certificate  held  by  him  or  her  in  one  year  as  a  first  offence,  and  such 
person  shall,  in  the  following  or  any  subsequent  year  within  three  years  after, 
be  charged  with  a  breach  of  the  terms  and  conditions  of  any  other  such 
certificate  subsequently  obtained  by  such  person,  and  be  thereof  convicted, 

>  The  expenses  of  conyiction  are  regulated  by  the  table  annexed.  No  professional  charges 
are  authorized  on  either  side.  I'he  table  contemplates  that  the  clerk  prorides  the  forms  as  in 
the  small -debt  conrts,  and  for  which  fees  are  allowed. 

>  The  penalties  under  this  Act  appear  excepted  firom  the  Abolition  of  Imprisonment  Aet 
(5  and  6  Will.  IV.  c.  70) ;  under  the  words  ^  fines  and  forfeitures  at  the  instance  of  the  fiscal 
or  others/*  But  there  appears  authority  for  holding  the  offender  entitled  to  aliment  firoro  the 
prosecutor  under  the  Act  of  Grace ;  16tn  Feb.  1837,  Robertson  ;  12th  Jan.  1847,  Phillips  ;  20th 
May  1839,  Gerrond  (Justiciary.) 

3n 
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such  conviction  shall  be  deemed  and  taken  to  be  a  conviction  for  a  Mecond 
offence ;  and  so  in  like  manner,  if  such  person  shall  be  again  convicted  within 
three  years,  it  shall  be  deemed  and  taken  to  be  a  conviction  for  a  third  oHkncQ 
within  the  meaning  of  this  Act ;  and  that  notwithstanding  of  such  second  or 
third  offence  being  in  breach  of  other  and  different  terms  and  conditions, 
or  of  other  and  different  certificates  obtained  subsequently  to  the  certificate 
for  the  breach  of  the  conditions  of  which  the  first  or  second  conviction 
took  place. 

XXIII.  Form  of  Procedure, — That  it  shall.be  lawful  for  any  person  or  per- 
sons^ to  make  complaint  unto  and  before  the  Sheriff,  or  before  any  two  or 
more  Justices  of  the  Peace  for  the  county,  or  before  the  court  of  any  royal 
burgh  within  whose  jurisdiction  the  person  complained  against  shall  re- 
side, stating  in  such  complaint  that  the  defender  is  a  person  keeping  a  com- 
mon inn,  alehouse,  or  victualling-house,  under  a  certificate  to  him  or  her  in 
that  behalf  granted,  and  selling  ale,  beer,  spirits,  wine,  or  other  exciseable 
liquors,  by  retail  under   excise  licenses,  and  setting  forth  Ihe  particular 
breach  or  breaches  of  the  terms  and  conditions  of  the  certificate  complained 
of,  and  also  whether  it  is  the  first,  second,  or  third  offence,  as  the  case  may 
be ;  and  thereupon  the  Sheriff  or  bailie,  or  the  Justices  to  or  before  whom 
such  complaint  shall  have  been  made,  shall  grant  a  warrant  to  the  officers  of 
court  to  summon  the  party  complained  against  to  appear  at  a  time  and  place 
to  be  specified  in  such  warrant  and  summons  (such  summons  being  served  at 
least  six  free  days  before  the  diet  of  appearance),  to  attend  the  hearing  of 
such  complaint ;  at  which  time  and  place  if  the  said  party  shall  appear  and 
plead  to  such  charge,  or  in  case  of  his  or  her  non-appearance,  on  proof  by 
the  oath  of  the  constable  or  other  officer  of  his  having  served  such  summons 
as  hereinafter  directed,  at  least  six  free  days  prior  to  the  diet  of  appearance, 
it  shall  be  lawful  for  such  Sheriff  or  haUie,^  or  two  or  more  Justices  of  the 
Peace,  to  inquire  into  the  truth  of  the  allegations  in  such  complaint,  and  on 
the  same  being  proved,  either  by  the  confession  of  the  party  complained 
against  or  by  the  testimony  on  oath  (or  affirmation,  if  a  Quaker)  of  one  or 
more  credible  witness  or  witnesses,  or  upon  other  legal  evidence,^  to  pro- 
nounce judgment,  and  convict  the  party  of  the  offence  complained  against, 
without  any  written  pleadings  or  record  of  evidence ;  it  being  hereby  pro- 
vided, that  a  record  shall  be  preserved  of  the  charge  and  of  the  judgment 
pronounced  :*  Provided  always,  that  if  such  Sheriff,  hailie,  or  Justices  shall 
see  cause,  it  shall  be  lawful  to  adjourn  the  hearing  of  such  complaint  to  a 
subsequent  day,  to  be  by  them  at  that  time  appointed  ;  and  it  shall  be  lawful 
for  any  Sheriff,  baUie^  or  Justices,  before  whom  proceedings  shall  be  had  for 
the  recovery  of  any  of  the  penalties  before  mentioned,  to  summon  before  him 
or  them  any  witness  or  witnesses,  and  to  require  them  to  produce  any  such 

1  Any  person  may  prosecute,  and  where  the  fiscals  do  so,  they  merely  act  as  private  in- 
formers; 12th  Jan.  1847,  Phillips;  14th  June  1842,  Kerr. 

'  One  hulie  is  sufficient  to  hear  complaints  within  burgh,  and  there  is  no  appeal  provided. 
(Sect.  26.) 

'  A  reference  to  the  ofTender's  oath  seems  competent.  It  was  so  found  in  prosecutions  under 
the  Game  Laws,  2Ist  July  1775,  Logan  ;  27th  June  1787,  Fiscal  of  Edinburgh  ;  and  by  Lord 
M'Kenzle  on  appeal  under  the  Salmon  Fishing  Act  at  Perth  Circuit ;  17th  April  1829,  Baird 
(not  reported.)  It  may  perhaps  be  competent  for  the  defender  to  offer  himself  as  a  witness. 
See  12th  Jan.  1847,  Phillips.     (See  Proof  Note,  p.  840.) 

*  The  conviction  might  oe  quashed,  if  a  full  record  was  taken.     The  rule  is  settled,  that  a 


Justiciary  under  Salmon  Fishing  Act,  25th  June  1830 ;  Simpson  v.  Harley  under  Tampik» 
Act,  8  Shaw,  977.    (See  CrimUial  Proteeution.) 
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writings  or  entries  as  may  be  required  for  the  due  decision  of  the  case  before 
them ;  and  all  such  records,  to  be  so  preserved  as  aforesaid,  shall  be  in  the 
form  contained  in  the  schedule  annexed  to  the  body  of  this  Act,  therein  de- 
signated by  the  letter  D,  or  to  such  effect, 

XXIV.  Service  of  Notice, — ^That  when  any  warrant  shall  be  issued  for 
summoning  any  person  to  appear  and  answer  to  any  complaint  for  committing 
a  breach  of  the  terms  and  conditions  of  the  certificate  to  him  or  her  in  that 
behalf  granted,  the  directing  such  summons  to  such  person  by  the  name  in 
which  such  certificate  shall  have  been  granted,  or  by  the  name  by  which 
such  person  is  or  has  been  usually  known,  whether  the  same  be  the  real  or 
assumed  name  of  such  person,  and  the  leaving  a  copy  of  the  complaint  and 
of  the  warrant  for  summoning  such  person,  with  a  citation  annexed,  sub- 
scribed by  the  officer,  at  the  house,  outhouse,  or  premises  in  which  the 
offence  shall  have  been  committed,  or  if  admittance  cannot  be  obtained,  the 
affixing  a  copy  thereof  on  the  door  or  other  conspicuous  part  of  the  outside 
of  such  house  or  premises,  shall  be  deemed  and  taken  to  be  as  good,  legal, 
and  effectual  a  summons  as  if  the  same  had  been  personally  delivered  to  the 
party  for  whom  such  summons  was  intended,  and  to  whom  the  same  was  in- 
tended to  be  served. 

XXV.  Appeal. — That  if  any  person  shall  consider  himself  or  herself  to  be 
aggrieved  by  any  judgment,  whether  of  conviction  or  of  absolvitor,  given 
upon  any  complaint  presented  under  this  Act,  by  any  two  or  more  Justices 
of  the  Peace,  it  shall  be  lawful  to  such  person  to  appeal  therefrom  to  the 
Justices  assembled  at  the  next  quarter-sessions  held  for  the  county  in  which 
the  judgment  so  appealed  against  was  given,  which  Justices  are  hereby 
authorized  and  required  to  hear  and  finally  adjudge  such  appeal :  Provided 
always,  that  no  such  appeal  shall  be  heard  unless  the  appellant  shall,  within 
eight  days  next  afler  such  judgment,  lodge  his  appeal  with  the  clerk  of  such 
Justices  of  the  Peace,  and  shall  find  caution  with  such  clerk  to  abide  such 
appeal,  and  to  pay  such  sums  as  shall  be  finally  awarded,  and  shall  give  in- 
timation of  such  appeal  by  serving  a  copy  thereof  upon  the  opposite  party 
within  the  said  period  of  eight  days.^ 

XXVI.  No  Review, — ^That  no  process  of  review  by  any  superior  court  of 
the  judgments  to  be  pronounced  under  this  Act  by  such  Justices  of  the 
Peace,  quarter-sessions,  or  Sheriffs,  shall  be  competent,  either  by  advocation, 
suspension,  reduction,  or  otherwise.* 

XXVII.  Duplicate  of  Certificate. — That  every  clerk  of  the  peace,  and  clerk 
of  any  royal  burgh  shall,  when  lawfully  required,  make  out  from  the  books 
to  be  kept  by  them  as  aforesaid,  a  duplicate  or  counterpart  of  any  certificate 
issued  by  them,  for  which  he  shall  be  entitled  to  receive  a  fee  of  one  shilling ; 
which  duplicate,  being  duly  certified  by  such  clerk,  shall  be  admitted  as  suf- 
ficient evidence  of  the  facts  therein  contained,  and  of  the  terms  of  such  cer- 
tificate, in  all  courts  and  legal  proceedings,  without  production  of  the  parti- 
cular certificate  originally  granted. 

XXVIII.  Convictions  Registered. — ^That  every  conviction  under  this  Act 
for  a  breach  or  breaches  of  the  terms  and  conditions  of  the  certificate  granted 

1  There  is  no  provision  for  any  appeal  against  conviction  or  absolvitor  given  by  the  Sheriff 
or  bailie,  but  onlv  against  the  decision  of  two  or  more  Justices. 

'  The  Court  of  S^sion  found  themselves  competent  to  review  a  conviction  under  this  Act, 
on  the  ground  of  irregularity.  Lord  Mackenzie  held  the  principle  to  be  that,  ^  where  the 
matter  resolves  into  a  mere  money  obligation,  the  Court  of  Session  is  competent ;"  12th  Jan. 
1 847,  Phillips.  Wherever  there  exists  excess  of  power  or  irregularity  of  proceeding,  the  Court 
of  Session  will  quash  the  conviction,  notwithstanding  the  exclusion  of  review  oo  the  merits, 
flee  Cnminal  Pnnteutum  (CoMt.) 
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under  the  authoritj  of  this  Act,  shall,  witfiin  six  daya  after  sach  convicdoD, 
be  transmitted  by  the  person  who  shall  officiate  as  clerk  to  the  Justices  or 
magistrates  at  such  conviction  to  the  clerk  of  the  peace  of  the  county,  or  town- 
clerk  of  the  burgh  where  the  party  convicted  shall  reside,  under  a  penalty 
of  five  pounds,  to  be  recovered  by  any  person  who  will  prosecute  for  the 
same  before  the  Sheriff  of  the  county,  wiUiin  six  months  next  after  the  time 
when  such  transmission  ought  to  have  been  made ;  and  such  clerk  of  the 
peace  and  town-clerk  respectively,  shall  keep  such  convictions  among  the 
records  of  the  county  or  town  respectively,  and  shall  abo  enter  in  the  book 
or  register  required  to  be  kept  by  them  as  aforesaid,  and  opposite  to  the 
name  of  the  person  therein  entered  to  whom  the  same  applies,  the  date  of  the 
conviction,  specifying  therein  whether  the  same  is  the  first,  second,  or  third 
conviction  ;  and  the  said  book  or  register  shall  be  produced  by  the  clerk  of 
the  peace  and  town-clerk  at  every  general  or  district  meeting  of  Justices  and 
magistrates  to  be  held  in  pursuance  of  this  Act. 

XXIX.  Clerk  to  certify  Convictions, — ^That  the  clerk  of  the  peace  of  every 
county,  and  the  town-clerk  of  every  royal  burgh,  shall  certify  to  the  Commis- 
sioners of  Excise  in  Scotland^  or  to  the  collector  or  supervisor  of  excise  in 
the  particular  collection  or  district,  the  conviction  of  every  person  convicted 
of  an  offence  in  breach  of  the  conditions  and  terms  of  his  or  her  certificate, 
by  which  conviction  such  certificate  has  thereupon  been  adjudged  null  and 
void,  which  certificate  of  conviction  shall  be  transmitted  to  the  said  Com- 
missioners of  Excise,  or  collector  or  supervisor,  within  six  days  next  after 
such  conviction  shall  have  taken  place,  if  such  clerk  officiated  as  clerk  to  the 
Justices  or  magistrates  at  such  conviction ;  and  if  such  clerk  did  not  so  offi- 
ciate, then  within  six  days  after  such  conviction  shall  have  been  transmitted 
to  him,  on  pain  of  the  said  clerk  of  the  peace,  or  town-clerk,  forfeiting  for 
every  neglect  so  to  do,  the  sum  of  five  pounds,  to  be  recovered,  by  any  per- 
son who  will  prosecute  for  the  same,  before  the  Sheriff  of  the  county,  within 
six  months  next  after  the  transmission  by  this  Act  ought  to  have  been  made ; 
and  such  certificate  of  conviction  shall  be  in  the  form  contained  in  the 
schedule  annexed  in  the  body  of  this  Act,  and  designated  by  the  letter  C 

XXX.  Penalties  for  selling  without  Certificate. — ^And  be  it  further  enacted. 
That  every  person  in  Scotland^  who,  after  the  commencement  of  this  Act, 
shall  (1)  keep  a  common  inn,  alehouse  or  victualling-house,  and  (2)  sell  ale, 
beer,  spirits,  wine,  or  other  exciseable  liquors,  by  retail,  (3)  to  be  drunk  or  con- 
sumed on  such  premises,  or  (4)  the  places  immediately  adjoining  the  same, 
without  a  certificate  to  him  or  her  in  that  behalf  granted,  according  to  the 
provisions  of  this  Act,  shall,  upon  his  or  her  being  convicted  thereof,  as  herein- 
after mentioned,  forfeit  and  pay,  for  the  First  Offence,  the  sum  of  seven 
pounds,  with  the  expenses  of  conviction,  to  be  ascertained  upon  conviction  ; 
and  in  case  such  penalty  and  expenses  shall  not  be  paid  within  the  space  of 
four  days  next  after  such  conviction  shall  have  taken  place,  the  offender  shall 
suffer  imprisonment,  upon  his  own  charges  and  expenses,  for  a  period  of  six 
weeks,  in  the  common  gaol  or  house  of  correction,  unless  he  or  she  shall 
sooner  pay  such  penalty,  and  the  expenses  of  such  conviction,  and  of  execut- 
ing the  same :  and  for  the  Second  Offence,  the  offender  shall  forfeit  the  sum 
of  fifteen  pounds,  with  the  expenses  of  conviction,  to  be  ascertained  upon 
conviction ;  and  in  case  such  penalty  and  expenses  shall  not  be  paid  wi^in 
the  space  of  four  days  next  after  such  second  conviction  shall  have  taken 
place,  then  the  offender  shall  suffer  imprisonment,  upon  his  own  charges  and 
expenseSi  for  a  period  of  three  calendar  months,  in  the  common  gaol  or  house 
of  correction,  unless  he  or  she  shall  sooner  pay  such  second  pemdty,  and  the 
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expenses  of  conviction,  and  of  executing  the  same;  and  for  the  Thibd  Of- 
fence, the  offender  shall  forfeit  the  sum  of  thirty  pounds,  with  the  expenses 
of  conviction,  to  he  ascertained  upon  conviction  ;  and  in  case  such  penalty 
and  expenses  shall  not  he  paid  within  four  days  after  such  conviction  shiJl 
have  taken  place,  then  the  offender  shall  suffer  imprisonment,  upon  his  own 
charges  and  expenses,  for  a  period  of  six  months,  in  the  common  gaol  or 
house  of  correction,  unless  he  or  she  shall  sooner  pay  such  third  penalty,  and 
the  expenses  of  conviction,  and  of  executing  the  same :  and  it  is  hereby  pro- 
vided and  declared,  that  the  penalties  and  terms  of  imprisonment  before 
mentioned  may  be  mitigated  by  the  Court ;  provided  always,  that  by  such 
mitigation  such  penalties  and  terms  of  imprisonment  shall  not  be  reduced  to 
less  than  one-fourth  part  thereof:  Provided  always,  that  such  respective 
penalties  shall  be  over  and  above  any  penalty  or  penalties  which  such  person 
so  convicted  may  have  incurred  or  paid,  or  be  liable  to  pay,  for  or  by  reason 
of  his  or  her  selling  such  ale,  beer,  spirits,  wine,  or  other  exciseable  liquors, 
under  any  law  or  laws  relating  to  the  revenue  of  Excise  :  And  provided  also, 
that  the  said  penalties  may  be  sued  for  and  recovered  before  the  Sheriff 
Court,  or  before  any  two  or  more  of  the  Justices  of  Peace  for  the  county, 
or  the  court  of  the  royal  burgh,  within  whose  jurisdiction  the  offender  shall 
reside,  by  ^y  person  who  will  inform  and  prosecute  for  the  same,  within  six 
months  after  such  offence  shall  have  been  committed ;  and  also,  that  the  said 
terms  of  imprisonment  may  be  imposed  by  the  said  Courts  accordingly. 
(See  16  and  17  Vict.  c.  67,  «.  16,  infra.) 

XXXI.  Proof. — ^That  any  person  prosecuted  for  keeping  a*  common  inn, 
alehouse,  or  victualling-house,  and  retailing  as  aforesaid,  without  such  certi- 
ficate as  aforesaid,  may  be  legally  convicted  thereof  on  his  or  her  own  con- 
fession, or  on  proof  by  the  oath  (or  affirmation,  if  a  Quaker)  of  one  or  more 
credible  witness  or  witnesses,  or  other  legal  evidence ;  and  all  such  prose- 
cutions shall  be  subject  to  the  same  rules,  regulations,  and  provisions,  as 
prosecutions  for  breaches  of  the  terms  of  a  certificate  granted  under  or  by 
virtue  of  this  Act,  in  so  far  as  the  same  are  applicable  thereto. 

XXXn.  Application  of  Penalties. — That  it  shall  be  lawful  for  any  Sheriff, 
Justices,  or  magistrate,  by  whom  judgment  shall  be  given  for  any  penalties 
under  the  provisions  of  this  Act  to  award  any  portion  of  the  same,  not  in 
any  case  exceeding  one  moiety  thereof,  for  the  use  of  the  prosecutor,  and 
the  remainder  to  the  kirk  treasurer  of  the  parish  within  which  the  offence 
was  committed,  or  to  any  public  asylum  or  charitable  institution,  as  the  said 
Sheriff,  magistrate,  or  Justices  convicting  shall  think  proper.^ 

XXXIII.  Limitation  of  Actions. — ^That  every  action  or  prosecution  against 
any  Sheriff,  Justice  of  the  Peace,  magistrate,  constable,  or  other  person,  on 
account  of  any  thing  done  in  execution  of  this  Act,  shall  be  commenced 
within  three  months  afler  the  cause  of  action  or  prosecution  shall  have 
arisen,  and  not  afterwards. 

XXXIV.  Penalty  on  Clerk. — ^That  if  any  clerk  shall  demand  or  receive 
any  greater  or  additional  fee,  or  any  other  reward,  for  any  thing  done  under 

^  A  sum  of  L.1045  was  distributed  in  November  1852,  amongst  the  public  charities  of 
Glasgow,  being  the  amount  of  fines  (less  expenses)  levied  in  the  Police  Courts  there,  under 
this  Statute,  for  a  period  of  about  four  years  previous;  and  another  sum  of  L.640  derived 
from  the  same  source  was  distributed  amongst  the  public  charities  of  Glasgow  in  November 
1854.  From  Ist  June  to  dlxt  December  1854  (after  the  Act  16  and  17  Vict.  c.  67  came  into 
operation)  there  were  in  these  Courts  304  convictions,  of  which  186  were  for  selling  on  Sabbath, 
and  for  other  offences  118 ;  the  penalties,  for  selling  without  license,  were  L.75i,  58. ;  for 
breach  of  certificates,  L.787,  lOs.,  being  in  all  L.1521,  15s.  A  considerable  number  of  the 
penalties  awarded  against  persons  selling  withont  license  wore  not  recovered. 
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this  Act,  than  is  thereby  expressly  authorized,  or  than  is  authorized  by  the 
Bchedale  annexed  to  this  Act,  and  designated  by  the  letter  F,  such  derk  so 
offending  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  fiye  pounds 
to  any  person  who  may  prosecute  for  the  same. 

SCHEDULE  TO  WHICH  THIS  ACT  REFERS. 

(A.) 
Form  of  Register  of  Applications. 

(B.) 
Form  of  Certificate. 

Note. — ^These  forms  are  suspended  by  the  forms  annexed  to  the  Act  16  and  17 
Vict.  c.  67,  infra, 

(C.) 
Transfer  of  Certificate. 

[^Place  and  Date.^  Whereas  A.  L.<,  designed  in  the  within  certificate  for 
keeping  a  common  inn,  alehouse,  or  victualling-house,  at  for  the 

retail  of  exciseable  liquors  under  excise  licenses,  has  died :  And  whereas 
jtf.  N".,  his  executor,  is  desirous  to  have  the  said  certificate  transferred  to  him 
in  order  that  be  may  carry  on  the  said  business  there  [or  as  the  case  may  be, 
in  the  event  of  removals]  :  And  whereas  it  is  considered  by  us,  two  of  the  Jus- 
tices of  the  Peace  for  the  county  of  [or  two  of  the  magistrates  of  the 
royal  burgh  of  ]  that  he  is  a  person  fit  to  be  entrusted  to  carry  on 
the  said  business  there,  we  hereby  transfer  the  said  certificate  to  him  ac- 
cordingly, subject  to  all  the  conditions  therein  specified,  in  the  same  man- 
ner as  if  he  were  the  person  to  whom  it  was  originally  granted  ;  this  certi- 
ficate to  be  of  force  only  until  being  the  next  general  [or  district] 
meeting  to  be  held  for  granting  such  certificates ;  and  to  be  duly  presented 
for  entry  at  the  Office  of  Excise,  within  days  from  this 
date,  otherwise  the  same  to  be  null  and  void  to  all  intents  and  purposes. 

G,  H,,  J.  P. 
(D.)  M.  N.,  J.  P. 

Procedure  for  Breach  of  Certificate. 

(1.)  Complaint. 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for  the  County 
of  [or  Sheriff  or  magistrates  of  the  burgh,  as  the  case  may  beJ] 

Humbly  complains  A,  B. 
That  C.  Z>.,  residing  at  ,  who  keeps  a  common  inn,  ale- 

house, or  victualling-house  there,  under  a  certificate  in  that  behalf  granted, 
and  who  sells  ale,  beer,  spirits  [or  other  exciseable  liquors],  therein  by  re- 
tail, under  excise  licenses,  has  been  guilty  of  a  breach  of  the  regulations  of 
the  said  certificate,  in  so  far  as  [state  the  particulars,  time,  and  place  of  the 
offence'],  and  such  oflTence  is  the  first  [second  or  third]  offence :  May  it  there- 
fore please  your  Honours  to  impose  the  penalties  and  award  the  expenses 
incurred  by  him,  in  terms  of  law,  or  otherwise  to  grant  warrant  for  im- 
prisoning him,  in  terms  of  law,  and  also  to  declare  his  certificate  to  be 
forfeited.  A.  B. 

(2.)  Warrant  to  cite. 

[Place  and  Date.]  The  Justice  [or  Sheriff  or  bailie]  having  considered  this 
complaint,  grants  warrants  to  constables  to  serve  a  copy  thereof,  and  of  this 
deliverance,  upon  the  therein  named  and  designed  C.  I).,  and  to  cite  him  to 
appear  personally  to  answer  thereto,  at  upon  the 
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day  of  at  of  the  clock  noon,  with  certification ; 

and  also  to  cite  witnesses  and  havers  for  both  parties,  for  the  same  time  and 
place.  G.  H.,  J.  P.^ 

(3.)  Citation  {to  he  annexed  to  a  Copy  of  the  Complaint  and  Deliverance.'] 

In  terms  of  the  complaint  and  deliverance,  of  which  a  copy  is  prefixed,  I 

constable,  hereby  summon  and  warn  you  C.  D.  to  compear 
personally  before  Her  Majesty's  Justices  of  the  Peace  for  the  county  of 

{or  Sheriff  or  magistrates]],  to  answer  to  the  complaint,  at 
upon  the  day  of  at  of  the  clock  noon, 

with  certification.  J.  if..  Constable. 

(4.)  Conviction. 

At  the  day  of  one  thousand  eight 

hundred  and  In  presence  of  G.  ^.,  Esquire,  of  ,  and  «/.  K.^ 

Esquire,  of  ,  two  of  Her  Majesty's  Justices  of  the  Peace  for  the 

county  of  ,  [or  Sheriff  or  bailie,]  compeared  C,  />.,  and  the 

complaint  being  read  over  to  him,  he  confessed  the  offence  therein  charged. 

C.  D. 

O.  H.,  J.  P. 

J,  K.J  J.  P. 

[or']  compeared  C.  Z).,  and  the  complaint  being  read  over  to  him,  he  denied 
the  same ;  but  it  was  proved  against  him  by  the  oath  of  R.  S.  a  credible 
witness ;  [or]  C  D.  having  failed  to  appear,  and  due  proof  by  the  oath  of 

constable,  being  made,  that  he  had  duly  summoned  the  said 
C,  />.,  and  the  complaint  being  read  over,  the  same  was  proved  against  him 
by  the  oath  of  R,  S,,  a  credible  witness ;  and  therefore  the  Justices  [or  Sheriff 
or  bailie]  convict  the  said  C.  D.  of  the  offence  charged  against  him,  being  a 
first  [second  or  third]]  offence,  and  find  him  liable  in  the  sum  of 
penalty,  and  adjudge  him  to  pay  to  the  complainer  the  sum  of  being 

a  part  of  said  penalty,  and  the  remainder  to 

and  also  to  pay  the  sum  of  ,  being  the  of  penalty,' 

and  of  expenses  of  the  conviction,  and  that  within 

days  afler  the  date  hereof,  with  certification  of  imprisonment ;  [if  the  certifi" 
cate  he  declared  to  heforfdted^  add]  and  farther  adjudge  his  certificate  to  be 
void  and  null  from  this  date.  (r.  H.,  J.  P. 

t/.  A.,  J.  Jr. 

(5.)  Warrant  of  Imprisonment  for  recovery  of  Penalty  and  Expenses. 

[Place  and  Date.]     The  Justices  [or  Sheriff  or  bailie]  in  respect  that  the 
above-mentioned  C.  D.  has  not  paid  to  the  sums  of  penalty  and 

expenses  before-mentioned,  within  the  period  allowed  to  him  [or  her]  for  doing 
so,  which  is  now  elapsed,  grant  warrant  to  constables  of  court  to  apprehend 
him,  and  incarcerate  him  in  the  tolbooth  of  the  keepers  whereof 

are  hereby  ordered  to  receive  and  detain  him  for  the  period  of 
from  this  date  unless  the  said  sum  shall  be  sooner  paid. 

O.  H.,  J.  P. 

J.    xC.,  J.  x  . 

Note. — The  proceedings  against  persons  selling  exciseable  liquors  without  having 
obtained  a  certificate  may  be  similar,  mvJtatU  mutandis, 

1  Held  that  the  schedule  was  part  of  the  Statute,  and  that  oim  Justice  was  sufficient  to  grant 
warrant  to  cite;  14th  Dec.  1849;  Reilly. 

*  There  appears  some  error  in  this  part  of  the  schedule,  which  renders  it  difficult  to  adopt 
its  very  terms. 
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(E.) 

KoncE  of  CoKTiCTioH  for  Breach  of  Certificate,  for  which  the 

has  been  forfeited. 
Unto  the  HonooraUe  the  CommiflBionerB  of  Her  Majesty's  Excise  in 
Scotland,  or  to  the  CoUector  of  Excise  of  Collection 

or  District  in  Scotland. 

This  is  to  ccrtifj,  that  C.  Z>.  of  in  the  eoontj  [[or  royal 

bnrgh  of  was,  on  the  day  of  in  the  year  One 

thousand  eight  hundred  and  at  convicted  before  G,  H,y 

Esquire,  and  J.  K.^  Esquire,  two  of  Her  Majesty's  Justices  of  the  Peace  for 
\or  as  the  case  may  he\  for  a  br^ich  of  the  conditions  and  terms 
of  the  certificate  to  him  [or  her]  in  that  behalf  granted  ;  and  the  certificate  of 
the  said  C,  D.  to  keep  a  common  inn,  alehouse,  or  TictuaUing-house,  has  by 
the  foresaid  Justices  been  adjudged  null  and  void.  Given  under  my  hand, 
this  day  of  in  the  year  One  thousand  eight  hundred 

and  S.  K.f  Clerk  of  the  Peace. 

(F.) 

The  following  Fees,  and  no  others,  to  be  payable  to  the  Clerks  acUng 

under  this  Act : — 

Complaint, 2     0 

Citation, 10 

Each  Witness, 10 

Conviction,  2     0 

Warrant, 2     6 

Lodging  Appeal  and  finding  Caution,  2     6 

Deciding  Appeal,  .         .         .         .  2     6 

The  following  Act  regulated  the  Sale  of  Liquor  on  the  Sabbath,  bat 
though  not  repealed,  is  so  far  superseded  by  the  Act  16  and  17  Vict.  c.  67, 

postea,  857. 

11  and  12  VICT.  Cap.  49. 

An  Act  for  regulating  the  lt>ale  of  Beer  and  other  Liquors  on  the  Lord's 

Day.— [14th  August  1848.] 

Whereas  the  provisions  in  force  within  the  metropolitan  police  dbtrict, 
and  in  some  other  places  in  Evglandf  against  the  sale  of  fermented  and  dis- 
tilled liquors  in  the  morning  of  the  Lord's  day  have  been  found  to  be  at- 
tended with  great  benefits:  Be  it  enacted,  etc.,  That  no  licensed  victualler,  or 
person  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises  or  not  to 
be  drunk  on  the  premises,  or  other  person,  in  any  part  of  Great  Britain  shall 
open  his  house  for  the  sale  of  wine,  spirits,  beer  or  other  fermented  or  dis- 
tilled liquors,  or  sell  the  same,  on  Sunday^  before  half-past  twelve  o'clock  in 
the  afternoon,  or,  where  the  morning  divine  service  in  the  church,  chapel, 
kirk,  or  principal  place  of  worship  of  the  parish  or  place  shall  not  usually 
terminate  by  that  time,  before  the  time  of  the  termination  of  such  service,* 

1  It  waa  held  in  England  that  the  general  licensing  Act  9  Geo.  IV.  c.  61,  did  not  wafrant 
a  conyiction  where  an  erening  semoe  was  substituted  for  the  afternoon  aervioe ;  Reg.  «. 
Knapp,  22  Law  Journal  (N.  8.)  M.  C.  139.  The  Act  was  amended  so  fiuras  regards  finglaiid 
by  17  and  18  Vict.  c.  79,  and  the  hours  for  licensed  houses  being  shut  on  Sundays  and 
Holidaf  s  was  fixed  from  half-past  two  till  six  o'clock  at  night,  and  trim  ten  oVdock  ml  nkht 
till  4  oxlock  next  morning.  ^ 
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and  that  no  licensed  victualler  or  other  person  in  England  shall  open  his 
house  for  the  sale  of  wine,  spirits,  beer,  or  other  fermented  or  distilled  liquors, 
or  sell  the  same,  on  Christmas  day  or  Good  Friday,  or  any  day  appointed  for 
a  public  fast  or  thanksgiving,  before  the  respective  times  aforesaid,  except, 
in  all  the  cases  aforesaid,  as  refreshment  for  travellers :  Provided  always, 
that  nothing  herein  contained  shall  authorize  the  opening  of  any  house  for 
the  sale  of  wine,  spirits,  beer,  or  other  fermented  or  distilled  liquors  within 
the  metropolitan  police  district,  or  any  city,  town,  or  place,  at  an  earlier 
hour  or  time  than  is  now  allowed  by  law,  where  the  opening  of  such  house 
or  such  sale  is  now  specially  prohibited  before  any  later  hour  or  time  than 
that  hereinbefore  mentioned. 

Sections  2  and  3  apply  only  to  England. 

lY.  Restricting  Sale  of  Liquors. — And  be  it  enacted  that  no  person  shall 
open  any  house  or  place  of  public  resort  for  the  sale  of  fermented  or  distilled 
liquors,  or  sell  therein  such  liquors,  in  England  or  Scotland  before  the  hoar 
of  half- past  twelve  of  the  clock  in  the  afternoon,  or  where  the  morning 
divine  service  in  the  church,  chapel,  kirk,  or  principal  place  of  worship 
shall  not  usually  terminate  by  that  time,  before  the  time  of  the  termination 
of  such  service  on  Sunday,  or  in  England  before  the  like  hour  on  Christmas 
day  or  Good  Friday,  or  any  day  appointed  for  a  public  fast  or  thanksgiving, 
except  as  refreshment  for  travellers. 

y.  Power  to  Constables. — And  be  it  enacted,  That  it  shall  be  lawful  for 
any  constable  at  any  time  to  enter  into  any  house  or  place  of  public  resort 
for  the  sale  of  wine,  spirits,  or  other  fermented  or  distilled  liquors ;  and 
every  person  who  shall  refuse  to  admit,  or  shall  not  admit  such  constable 
into  such  house  or  place  shall  be  deemed  guilty  of  an  offence  against  this 
Act. 

YI.  Penalty. — And  be  it  enacted,  that  every  person  offending  against  this 
Act  shall  be  liable,  upon  a  summary  conviction  for  the  same  before  any 
Justice  of  the  Peace  for  the  county,  riding,  division,  liberty,  city,  borough, 
or  place  where  the  offence  shall  be  committed,  or  in  Scotland  before  any 
Justice  of  the  Peace  or  Sheriff  or  magistrate  having  jurisdiction  in  tho  place 
where  the  offence  shall  be  committed,  to  a  penalty  not  exceeding  ^yq  pounds 
for  every  such  offence  ;  and  every  separate  sale  shall  be  deemed  a  separate 
offence. 

The  following  Act  has  made  great  alterations  on  the  Act  9th  Geo.  IV.  c.  58.  It 
has  received  the  name  of  Mr  Forbes  M^Kenzie's  Act,  though  it  was  obtained  chiefly 
by  the  exertions  of  Lord  Kinnaird. 

16  and  17  VICT.  Cap.  67. 

An  Act  for  the  better  Regulation  of  Public  Houses  in  Scotland.— 

[15th  August  1853.^ 

Whereas  an  Act  was  passed  in  the  ninth  year  of  the  reign  of  His  Majesty 
Eling  George  the  Fourth,  intituled.  An  Act,  etc. :  and  whereas  in  Scotland 
great  evils  have  been  found  to  arise  from  the  granting  of  certificates  for 
spirits,  wine,  and  exiseable  liquors,  to  be  drunk  and  consumed  on  the  pre- 
mises, to  dealers  in  provisions  and  other  such  commodities ;  and  it  is  expe- 
dient that  a  remedy  be  applied  to  such  evils,  and  that  further  provision  be 
made  for  the  regulating  of  public  houses  in  Scotland:  Be  it  therefore 
enacted,  etc. : — 

I.  Grocers. — It  shall  not  be  lawful  to  the  Justices  of  the  Peace  for  any 
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county  or  district,  nor  to  the  magistrates  of  any  royal  burgh  in  ScotUmd, 
whether  acting  under  the  said  recited  Act  or  this  Act,  to  grant  any  certifi- 
cate for  spirits,  wine,  or  exciseable  liquors  to  be  drunk  or  consumcMl  on  Uie 
premises,  in  terms  of  the  said  recited  Act,  with  respect  to  any  house  or  pre- 
mises not  previously  licensed,  unless  on  the  express  condition  that  no 
groceries  or  other  provisions  to  he  consumed  elsewhere  shall  be  sold  in  the 
house  or  premises  with  respect  to  which  such  certificate  is  granted  within 
the  period  to  which  such  certificate  applies ;  and  from  and  after  the  term  of 
Whitsunday  next  ensuing  from  the  passing  of  this  Act^  it  shall  not  be  lawful 
to  such  Justices  or  magistrates  to  grant  any  certificate,  in  terms  of  the  said 
recited  Act,  with  respect  to  any  house  or  premises,  whether  previously  licensed 
ubder  the  said  recited  Act  or  not,  unless  on  the  express  condition  aforesaid. 
XL  Grocers. — Provided  always,  that  nothing  herein  contained  shall  pre- 
vent any  person  or  persons  obtaining  a  certificate  as  a  grocer,  according  to 
the  Schedule  to  this  Act  annexed,  for  the  sale  of  porter,  ale,  beer,  cider,  or 
perry,  or  wines,  spirits,  and  other  exciseable  liquors,  by  retail,  but  not  to  be 
consumed  on  the  premises,  at  the  same  rate  as  is  exigible  for  a  certificate  for 
a  public  house. 

III.  Excise  Licenses. — And  whereas  by  an  Act  passed  in  the  sixth  year  of 
the  reign  of  King  George  the  Fourth,  intituled.  An  Act  to  repeal  several 
Duties  pat/able  on  Excise  Licenses,  in  Great  Britain  <xnd  Ireland,  and  to  impose 
other  duties  in  lieu  thereof,  and  to  amend  the  Laws  for  granting  Excise  Licenses, 
it  is  enacted,  that  no  license  for  the  sale  of  any  spirits  or  foreign  wine,  or 
sweets  or  made  wines,  or  mead  or  metheglin,  by  retail,  to  be  drank  or  con- 
sumed in  or  upon  the  house  or  premises  where  sold,  shall  be  granted  to  any 
person  or  persons  who  shall  not  have  and  produce  a  license  for  the  sale  of 
beer,  cider,  or  perry,  by  retail,  to  be  drank  or  consumed  in  or  upon  such 
house  or  premises,  in  that  behalf  granted ;  and  if  any  license  for  the  sale  of 
any  spirits  or  foreign  wine,  or  sweets  or  made  wines,  or  mead  or  metheglin, 
by  retail,  to  be  drank  or  consumed  in  or  upon  the  house  or  premises  where 
sold,  shall  be  granted  to  any  person  or  persons  other  than  as  aforesaid,  such 
license  shall  be  and  is  thereby  declared  to  be  absolutely  null  and  void  to  all 
intents  and  purposes,  and  all  and  every  such  person  or  persons  as  aforesaid 
shall  be  subject  and  liable  to  all  and  every  penalty  and  penalties  imposed 
upon  persons  selling  spirits  or  foreign  wines,  or  sweets  or  made  wines,  or 
mead  or  metheglin,  by  retail,  without  license :  Be  it  enacted,  that  the  said 
recited  enactment,  so  far  as  regards  any  such  license  as  aforesaid  to  be 
granted  in  Scotland  after  the  passing  of  this  Act,  shall  be  and  the  same  is 
hereby  repealed. 

IV.  Certificate  to  he  Granted  under  Certain  Conditions, — Every  certificate  to 
be  granted  in  terms  of  the  said  recited  Act  of  the  ninth  year  of  the  reign  of 
King  George  the  Fourth  shall  be  granted  under  the  express  condition  that 
(unless  by  virtue  of  a  separate  certificate)  no  porter,  ale,  beer,  cider,  or 
perry  shall  be  sold  by  retail  in  the  house  or  premises  with  respect  to  which 
such  certificate  is  granted,  within  the  period  to  which  such  certificate 
applies,  or  otherwise  that  (unless  by  virtue  of  a  separate  certificate)  no 
spirits,  wine,  or  exciseable  liquors,  other  than  porter,  ale,  beer,  cider,  or 
perry,  shall  be  sold  by  retail  in  such  house  premises  to  be  consumed  therein 
within  such  period;  and  no  one  certificate  shall  be  granted  having  the 
efiect  of  enabling  a  party  to  obtain  a  license  to  sell  by  retail,  in  any  houses 


held 


I  This  was.  in  general  practice,  held  not  to  prevent  such  licenses  being  granted  in  the  Coart 
lid  in  Blaj  1854,  and  previous  to  Whitsunday  that  year,  when  the  clause  came  into  operation. 
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or  premises,  to  be  consumed  tbereio,  not  only  porter,  ale,  beer,  cider,  or 
perry,  but  also  spirits,  wine,  and  otber  exciseable  liquors. 

V.  Premises  to  be  Inspected, — It  sball  not  be  lawful  to  tbe  Justices  of  the 
Peace  for  any  county  or  district,  or  the  magistrates  of  any  burgh,  to  grant 
any  certificate,  in  terms  of  the  said  recited  Act,  and  this  Act,  for  the  sale  of 
any  spirits,  wine,  porter,  beer,  cider,  perry,  or  other  exciseable  liquors  to 
be  drank  on  the  premises,  with  respect  to  any  house  or  premises  not  pre* 
viously  licensed,  until  a  written  report  shall  have  been  made  by  a  Justice  of 
the  Peace  for  such  county  or  district,  or  a  magistrate  of  such  burgh,  such 
Justice  or  magistrate  being  entitled  to  grant  a  certificate,  that  the  same  are 
suitable  and  proper  to  be  licensed,  in  terms  of  the  certificate  applied  for,  and 
setting  forth  the  name  of  the  owner  of  such  house,  accompanied  with  a  cer- 
tificate as  to  the  applicant's  character  and  qualification,  signed  by  two  Jus- 
tices of  the  Peace,  or  two  magistrates  of  such  borough. 

VI.  Blacksmiths  and  Toll-gatherers, — From  and  after  Whitsunday  1854,^  it 
shall  not  be  lawful  for  the  Justices  of  the  Peace  for  any  shire  or  stewartry, 
or  the  magistrates  of  any  royal  burgh,  to  grant  to  any  blacksmith  at  his 
smithy,  or  at  any  house  occupied  by  him  in  the  immediate  vicinity  of  the 
same,  or  to  any  tacksman  of  tolls  or  toll-gatherer,  or  to  any  person  occupying 
a  house  not  hitherto  licensed  to  sell  exciseable  liquors  situated  at  or  near  to 
any  toll  bar  in  Scotland^  any  certificate  to  sell  wine,  beer,  spirits,  or  other 
exciseable  liquors,  anything  in  any  Act  of  Parliament  to  the  contrary  not- 
withstanding, unless  such  toll  be  situated  more  than  six  miles  from  any  other 
house  licensed  to  sell  exciseable  liquors  within  the  same  county. 

VII.  Excise  Licenses. — No  license  for  the  sale  of  any  spirits,  wine,  porter, 
ale,  beer,  cider,  perry,  or  other  exciseable  liquors,  by  retail,  to  be  drunk  or 
consumed  on  the  premises  of  the  person  licensed,  shall  be  granted  by  the 
Commissioners  of  Inland  Revenue,  or  by  any  officer  of  excbe,  to  any  person 
in  Scotland  who  shall  not  produce  to  the  said  Commissioners  or  officer  a 
certificate,  granted  in  terms  of  the  said  recited  act  of  the  ninth  year  of  the 
reign  of  King  George  the  Fourth  and  of  this  Act,  enabling  the  party  to 
obtain  such  license ;  and  every  such  license  which  shall  be  granted  without 
the  authority  or  contrary  to  the  terms  of  a  certificate  in  that  behalf  shall  be 
null  and  void  to  all  intents  and  purposes. 

VIII.  Excise  Licenses. — In  lieu  of  the  present  licenses  charged  for  the  sale 
of  beer  and  spirits  in  Scotland^  the  following  licenses  shall  be  charged  : — 

Duties.  £    s.    d. 

Every  person  who  shall  be  duly  authorized  by  the  Justices  of 
the  Peace  to  keep  an  inn,  and  who  shall  sell  beer,  cider, 
or  perry,  by  retail  (whether  to  be  drank  or  consumed  on 
the  premises  or  not),  if  the  dwelling  house  in  which  such 
person  shall  reside  or  retail  beer,  cider,  or  perry,  at  the 
time  of  taking  out  such  license  shall  not,  together  with  the 
offices,  courts,  yards,  and  gardens  therewith  occupied,  be 
rated,  under  the  authority  of  any  Act  or  Acts  of  Parlia- 
ment for  granting  duties  on  inhabited  houses,  at  a  rent  of 
L.IO  per  annum  or  upwards,  or  shall  not  be  rented  or 
valued  at  such  rent  or  annual  value,  or  upwai'ds,       .         .     2  10     0 

And  if  rated,  rented,  or  valued  as  aforesaid  at  L.IO  per  annum 

or  upwards, 440 

1  See  Note  to  section  I. 
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Every  retfdler  of  spirits,  if  the  dwelling  house  in  which  saeh 
retailer  shall  reside  or  retail  such  spirits  (whether  to  be 
drank  or  consumed  on  the  premises  or  not)  at  the  time  of 
taking  out  such  license  sliall  not,  together  with  the  offices, 
courts,  yards,  and  gardens  therewith  occupied,  be  rated, 
under  the  authority  of  any  Act  or  Acts  of  Parliament  for 
granting  duties  on  inhabited  houses,  at  a  rent  of  L.IO  per 
annum  or  upwards,  or  shall  not  be  rented  or  valued  at  such 
rent  or  annual  value  or  upwards  (and  which  rates  of 
license  duty  shall  be  deemed  to  apply  to  the  sale  of  beer 
together  with  spirits  where  the  party  obtaining  such  license 
shall  have  the  Justice's  certificate  or  authority  to  sell  both). 

If  rated  at  L.IO  and  under  L.20, 

If        „      L.20         „  L.26, 

If        „      L.25         „  L.30, 

If        „      L.30         „  L.40, 

If        „      L.40         „  L.50, 

If        „      L.50  and  upwards,  . 

IX.  Excise  Licenses. — The  said  duties  by  this  Act  granted  and  made  pay- 
able on  such  licenses  as  aforesaid  shall  be  under  the  management  of  the  Com- 
missioners of  Inland  Revenue,  and  shall  be  charged,  raised,  levied,  collected, 
paid,  and  applied  in  such  and  the  like  manner  as  other  duties  of  excise  on 
licences  may  by  or  under  any  Act  or  Acts  in  force  be  charged,  raised,  levied, 
collected,  paid,  and  applied ;  and  all  and  every  (he  powers,  provisions, 
clauses,  regulations,  fines,  forfeitures,  and  penalties  contained  in  or  imposed 
by  any  such  Act  or  Acts  as  aforesaid,  in  relation  to  any  other  duties  of 
excise  on  licenses,  shall,  so  far  as  the  same  are  consistent  with  the  express 
provision  of  this  Act,  and  are  not  hereby  repealed,  be  practised  and  put  in 
execution  in  relation  to  the  said  duties  hereby  granted,  as  fully  and  effec- 
tually as  if  the  same  were  repeated  and  re-enacted  by  this  Act  in  reference 
to  the  said  last-mentioned  duties. 

X.  Duties, — Provided  always,  that  nothing  herein  contained  shall  extend 
or  be  deemed  or  construed  to  extend  to  repeal,  alter,  or  affect  any  duty  or 
duties  payable  under  any  Act  or  Acts  in  force  immediately  before  the  pass- 
ing of  this  Act,  for  or  upon  any  license  to  be  taken  out  for  the  dealing  in 
or  retailing  of  wine  or  spirits  or  beer  or  any  other  exciseable  liquors  in  any 
part  of  the  United  Kingdom,  or  the  liability  of  any  person  under  any  such 
Act  or  Acts  as  aforesaid  to  take  out  any  such  license,  or  his  or  her  liability 
to  any  fine  or  penalty  for  omitting  to  take  out  the  same. 

XI.  Form  of  Certificate, — The  Forms  of  Certificate  contained  in  the 
schedule  to  this  Act  annexed  shall  come  in  place  of  the  Form  of  Certificate 
provided  by  the  said  recited  Act  of  the  ninth  year  of  the  reign  of  king 
George  the  Fourth  ;  and  it  shall  not  be  lawful  to  the  Justices  of  the  Peace 
for  any  county  or  district,  or  to  the  magistrates  of  any  burgh  in  Scotland^ 
whether  acting  under  the  said  recited  Act  or  this  Act,  from  and  afier  the 
passing  of  this  Act,  to  grant  any  certificates  in  any  other  forms  than  those 
contained  in  the  said  schedule ;  but  it  shall  be  lawful  to  such  Justices  or 
magistrates  to  grant  certificates  in  any  of  the  forms  contained  in  the  said 
schedule  according  to  the  circumstances  of  such  case ;  and  the  penalties 
provided  by  the  said  recited  Act  for  contraventions  of  or  offence  against  the 
terms,  provisions,  and  conditions  of  certificates,  and  the  recovery  and  appli- 
cations thereof,  and  all  provisions  of  the  said  recited  Act,  relating  to  the 
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terms,  provisions,  and  conditions  of  certificates,  shall  apply  to  certificates 
granted  under  this  Act :  Provided  always,  that  in  localities  requiring  other 
hours  for  opening  and  closing  public  bouses,  inns,  and  hotels,  than  those 
contained  in  the  said  schedule,  it  shall  be  lawful  for  such  Justices  or  magis- 
trates to  insert  in  the  said  schedule  such  other  hours,  not  being  earlier  than 
six  o'clock  or  later  than  eight  o'clock  in  the  morning  for  opening,  or  earlier 
than  nine  o'clock  or  later  than  eleven  o'clock  in  the  evening  for  closing  the 
same,  as  they  shall  think  fit. 

XII.  Certificates. — If  any  certificate  shall  be  granted  contrary  to  the  provi- 
sions of  this  Act,  the  same  shall  be  null  and  void  to  all  intents  and  purposes. 

XIII.  Excise  Licenses, — And  whereas  under  and  by  virtue  of  the  said 
recited  Act  of  the  sixth  year  of  the  reign  of  King  George  the  Fourth,  all 
excise  licenses  taken  out  by  any  person  or  persons  who  shall  be  duly  au- 
thorized by  Justices  of  the  Peace  to  keep  a  common  inn,  alehouse,  or 
victualling-house,  and  who  shall  take  out  a  license  for  selling  beer,  cider, 
or  perry  by  retail,  to  be  drunk  or  consumed  in  the  house  or  premises,  or  for 
selling  spirits  or  foreign  wine,  or  mead  or  metheglin,  are  made  to  expire 
on  the  tenth  day  of  October  in  each  year :  And  whereas  it  is  expedient  that 
all  such  licenses  as  aforesaid  to  be  taken  out  in  Scotland,  should  be  made 
to  expire  at  the  term  of  Whitsunday,  being  the  period  of  the  year  when  the 
certificates  under  which  the  same  are  granted  will  also  expire  :  Be  it  there- 
fore enacted.  That  all  such  licenses  as  aforesaid  which  shall  be  taken  out 
in  Scotland  after  the  tenth  day  of  October  One  thousand  eight  hundred  and 
fifly-three,  and  before  the  term  of  Whitsunday  One  thousand  eight  hundred 
and  fifty-four,  shall  be  made  to  expire  at  the  latter  term,  and  shall  be 
granted  respectively,  upon  payment  of  a  proportionate  part  of  the  annual 
duty  chargeable  thereon,  from  the'  day  of  the  date  to  the  day  of  the  expira- 
tion thereof;  and  every  such  license  which  shall  be  taken  out  in  Scotland 
at  any  time  afler  Whitsunday  One  thousand  eight  hundred  and  fifty-four 
shall  expire  at  Whitsunday  next  afler  the  granting  thereof,  anything  in  the 
said  recited  Act  of  the  sixth  year  of  the  reign  of  King  George  the  Fourth 
or  in  any  other  Act  contained  to  the  contrary  thereof  notwithstanding. 

XIV.  Povoer  to  Police, — ^It  shall  be  lawful  for  any  police  officer  or  con- 
stable at  any  time  to  enter  into  any  public  house,  or  any  house  where 
refreshments  are  sold  to  be  consumed  on  the  premises ;  and  any  person  who 
refuses  to  admit  or  shall  not  admit  such  police  officer  or  constable  into  such 
public  house  or  house  where  refreshments  are  sold  as  aforesaid,  or  shall 
offer  obstruction  to  his  admission  thereto,  shall  be  deemed  guilty  of  an 
offence  ;  and  every  person  so  offending  shall  for  every  such  offence  forfeit 
and  pay  the  penalties  hereinafter  mentioned,  that  is  to  say,  for  the  first 
offence  the  sum  of  five  pounds,  with  the  expenses  of  conviction,  and  in  case 
such  penalty  and  expenses  shall  not  be  paid  within  the  space  of  fourteen 
days  next  afler  such  conviction  shall  have  taken  place,  the  offender  shall 
be  imprisoned  for  a  period  of  one  calendar  month  unless  he  shall  sooner  pay 
such  penalty  and  expenses ;  and  for  the  second  and  every  subsequent  offence 
the  offender  shall  forfeit  the  sum  of  ten  pounds,  with  the  expenses  of  con- 
viction ;  and  in  case  such  penalty  and  expenses  shall  not  be  paid  within 
the  space  of  fourteen  days  next  afW  such  second  or  subsequent  conviction 
shall  have  taken  place,  then  the  offender  shall  be  imprisoned  for  a  period 
of  two  calendar  months,  unless  he  shall  sooner  pay  such  penalty  and  ex- 
penses ;  and  it  is  hereby  provided  and  declared  Uiat  the  several  penalties 
and  terms  of  imprisonment  may  be  mitigated  by  the  Court:  Provided 
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always,  that  by  such  mitigation  such  penalties  and  terms  of  imprisonment 
respectively  shall  not  be  reduced  to  less  than  one-fourth  thereof. 

XV.  Bartering  or  Selling  Spirits  without  Certificate, — Every  person  barter- 
ing or  selling  spirits  without  having  obtained  a  certificate,  and  every  dealer 
in  groceries  or  other  provisions  to  be  consumed  elsewhere  than  on  the 
premises,  supplying,  whether  gratuitously  or  otherwise,  spirits  to  be  con- 
sumed on  the  premises,  shall  be  deemed  guilty  of  an  offence,  and  sliall  for 
such  offence  forfeit  and  pay  the  penalties  provided  in  the  thirtieth  section 
of  the  said  recited  Act  of  the  ninth  year  of  King  Greorge  the  Fourth,  and 
upon  default  of  payment  thereof  as  therein  mentioned,  be  imprisoned  as 
therein  provided :  Provided  always,  that  any  person  who  shall  have  been 
three  times  convicted  of  any  offence  against  this  Act  shall  be  incapable  of 
holding  a  license  for  the  sale  of  exciseable  liquors  in  all  time  coming  ;^  and 
provided  also,  that  every  person  who  shall  be  convicted  of  bartering  or  sell- 
ing spirits  without  having  obtained  a  certificate  shall,  in  default  of  immediate 
payment  of  the  penalty  imposed  upon  him  for  such  offence,  be  liable  in  the 
discretion  of  the  Sheriff,  bailie,  or  Justices  by  whom  he  shall  be  so  con- 
victed, to  be  immediately  imprisoned  as  prescribed  by  the  said  thirtieth 
section  of  the  said  recited  Act  in  the  case  of  default  of  payment  within  four 
days  after  conviction. 

XVI.  Prosecution. — Every  offence  committed  against  this  Act  shall  be 
tried  and  determined,  and  all  penalties  incurred  under  the  authority  of  this 
Act  shall  be  recovered  and  applied,  in  the  manner  and  before  the  Courts, 
and  subject  to  the  conditions  provided  in  the  said  recited  Act  of  the  ninth 
year  of  King  George  the  Fourth ;  but  in  the  case  of  any  person  complained 
against  for  bartering  or  selling  spirits  without  having  obtained  a  certificate, 
it  shall  be  lawful  for  the  Sheriff,  bailie,  or  Justices  to  or  before  whom  such 
complaint  shall  have  been  made,  instead  of  granting  a  warrant  to  the  ofiicers 
of  Court  to  summon  the  person  complained  against  to  appear,  to  attend  the 
hearing  of  such  complaint,  to  grant  warrant  for  the  apprehension  of  such 
person,  and  after  such  apprehension  to  inquire  into  the  truth  of  the  allega- 
tions in  such  complaint,  and  otherwise  to  proceed  under  such  complaint  as 
if  such  person  had  appeared  under  such  a  summons. 

XVII.  Interpretation, — In  this  Act  the  following  words  and  expressions 
shall  have  the  several  meanings  hereby  assigned  to  them,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction ;  that  is  to  say, 

Words  importing  the  singular  shall  include  the  plural  number,  and  words 

importing  the  plural  shall  include  the  singular  number : 
Words  importing  the  masculine  gender  shall  also  include  females  : 
The  word  "  month"  shall  mean  calendar  month  : 
The  expression  <<  public  house"  shall  include  a  common  inn,  alehouse, 

victualling-house,  or  other  premises  in  which  any  exciseable  liquors 

are  sold  by  retail  to  be  drunk  or  consumed  in  the  premises  in  which 

the  same  are  sold  : 
The  expression  "  inn  and  hotel"  in  the  certificate  (No  1)  shall  refer  to  a 

house  containing  at  least  four  sleeping  apartments  set  apart  for  the 

accommodation  of  travellers : 
The  word  '*  certificate"  shall  mean  a  certificate  to  a  person  to  keep  a 

public  house  in  terms  of  the  said  recited  Act  and  of  this  Act. 

1  From  analoffy,  the  offences  must  be  afler  consecutiye  convictions,  and  not  three  acts  of 
offence  separately  convicted,  but  all  obtained  after  the  offences.  This  was  ruled  on  appeal  at 
^«  quarter^sessions  of  Dnmbartonshire  in  August  18.54. 
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XVITI.  Repeal  of  Former  Statutes. — The  said  recited  Acts,  and  all  other 
Statutes,  laws,  and  usages,  shall  be  and  the  same  are  hereby  repealed  in  so 
far  as  is  inconsistent  with  the  provisions  of  this  Act,  but  no  farther  or  other- 
wise. 

SCHEDULE. 

■ 

Form  qfCertificcUe/or  Inns  and  ffotels. 

At  a  General  Meeting  for  granting  Publicans  Certificates  held  by  Her 
Majesty's  Justices  of  the  Peace,  acting  in  and  for  the  county  [or  of  the 
magistrates  of  the  burgh,  as  the  case  may  he\  of  holden  at 

within  the  said  county  [or  burgh]  on  the 
day  of  in  the  year  one  thousand  eight  hundred  and 

for  the  purpose  of  authorizing  persons  to  keep  com- 
mon inns,  alehouses,  and  victualling-houses.  Her  Majesty's  Justices  of  the 
Peace  acting  in  and  for  the  said  county  \or  the  magistrates  of  the  said 
burgh],  assembled  at  the  said  meeting,  did  authorize  and  empower  A.  2/., 
now  dwelling  at  the  sign  of  the  at 

in  the  parish  of  and  county  []or  burgh]]  aforesaid,  to 

keep  a  common  inn,  alehouse,  or  victualling-house,  for  the  sale  in  the  said 
house,  but  not  elsewhere,  of  victuals  and  of  spirits,  wine,  or  other  exciseable 
liquors  other  than  porter,  ale,  beer,  cider,  or  perry  []or  of  victuals,  and  of 
porter,  ale,  beer,  cider,  or  perry,^  provided  the  said  A,  Z.  shall  be  licensed 
and  empowered  to  sell  such  liquors  under  the  authority  and  permission  of 
any  excise  license  to  him  or  her  on  that  behalf  granted,  on  the  terms  and 
conditions  following :  that  is  to  say.  That  the  said  A.  L,  ^o  not  fraudulently 
adulterate  the  bread,  and  other  victuals  and  liquors  sold  by  him,  or  sell  the 
same  knowing  them  to  have  been  fraudulently  adulterated ;  and  do  not  use 
in  selling  the  same  any  weights  or  measures  which  are  not  of  the  legal  im- 
perial standards  [and  do  not  sell  any  groceries  or  other  provisions  in  the  said 
house  or  premises  to  be  consumed  elsewhere] ;  and  do  not  knowingly  permit 
any  breach  of  the  peace,  or  riotous  or  disorderly  conduct  within  the  said 
house  or  premises  ;  and  do  not  knowingly  permit  or  suffer  men  or  women 
of  notoriously  bad  fame,  or  girls  or  boys,  to  assemble  and  meet  therein  ;  and 
do  not  supply  liquor  to  boys  and  girls  apparently  under  fourteen  years  of 
age,^  or  to  persons  who  are  in  a  state  of  intoxication  ;  and  do  not  permit  or 
suffer  any  unlawful  games  therein  ;  and  do  not  keep  open  house,  or  permit 
or  suffer  any  drinking  on  any  part  of  the  premises  belonging  thereto,  or  sell 
or  give  out  therefrom  any  liquors,  before  eight  of  the  clock  in  the  mornings 
or  after  eleven  of  the  clock  at  night,  of  any  day,'  with  the  exception  of  re- 
freshment to  travellers  or  to  persons  requiring  to  lodge  in  the  said  house  or 
premises  ;  and  do  not  open  his  house  for  the  sale  of  any  liquors,  or  sell  or 
give  out  the  same,  on  Sunday,  except  for  the  accommodation  of  lodgers  and 
bondfde  travellers ;  and,  lastly,  do  maintain  good  order  and  rule  within  his 
house  and  premises.    This  certificate  to  continue  in  force,  upon  the  terms 

1  Publicans  within  the  London  police  district  are  prohibited  under  a  penalty  from  selling 
exciseable  liquors  to  be  drunk  on  the  premises  by  any  boy  or  girl  apparently  under  the  age 
of  sijcteen  years. 

>  By  the  English  Statute,  beer  shops  in  London  and  adjacent  towns,  must  be  shut  between 
twelre  at  night  and  fire  o^olock  in  the  morning.  In  j^Iaces  of  2500  inhabitants  at  eleven 
o'clock  at  night,  and  in  other  placet  at  ten  o*olook  at  night. 
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and  conditions  aforesaid,  from  the  day  of 

one  thousand  eight  hundred  and  and  until  the 

day  of  one  thousand  eight  hundred  and  and 

no  longer. 

The  ahove  certificate  is  made  out  according  to  the  deliverance  in  the 
book  or  register  appointed  to  be  kept  in  terms  of  the  Act  of 
Parliament. 

C.  D.,  Clerk. 

NoU. — The  condition  within  brackets  not  to  be  inserted  in  certificates  granted  previous 
to  Whitsunday  one  thousand  eight  hundred  and  fifty-four  in  the  case  of  houses  or  premises 
previously  licensed*. 

Form  of  Certificate /or  Public  Houses. 

At  a  General  Meeting  for  granting  Publicans  Gerti^cates  held  by  Her 
Majesty's  Justices  of  the  Peace,  acting  in  and  for  the  county  [or  of  the 
magistrates  of  the  burgh,  as  the  case  rnai/  bel  of  holden  at 

within  the  said  county  [or  burgh]  on  the 
day  of  in  the  year  one  thousand  eight  hundred  and 

for  the  purpose  of  authorizing  persons  to  keep 
common  inns,  alehouses,  and  victualling-houses.  Her  Majesty's  Justices  of 
the  Peace  acting  in  and  for  the  said  county  [or  the  magistrates  of  the  said 
burgh]]  assembled  at  the  said  meeting,  did  authorize  and  empower  A.  £., 
now  dwelling  at  the  sign  of  the  at 

in  the  parish  of  and  county  [or  burgh]  aforesaid,  to 

keep  a  public  house,  for  the  sale  in  the  said  premises,  but  not  elsewhere,  of 
victuals,  and  of  spirits,  wine,  or  other  exciseable  liquors  other  than  porter, 
ale,  beer,  cider,  or  perry  [or  of  victuals,  and  of  porter,  ale,  beer,  cider,   or 
perry,]  provided  the  said  A,  L.  shall  be  licensed  and  empowered  to  sell  such 
liquors  under  the  authority  and  permission  of  any  excise  license  to  hiai  or 
her  on  that  behalf  granted,  on  the  terms  and  conditions  following  :  that  is 
to  say.  That  the  said  A,  L,  do  not  fraudulently  adulterate  the  bread  and 
other  victuals  and  liquors  sold  by  him,  or  sell  the  same  knowing  them  to 
have  been  fraudulently  adulterated ;  and  do  not  use  in  selling  the  same  any 
weights  or  measures  which  are  not  of  the  legal  imperial  standards,  [and  do 
not  sell  any  groceries  or  other  provisions  in  the  said  house  or  premises  to  be 
consumed  elsewhere]  ;   and  do  not  knowingly  permit  any  breach  of  the 
peace,  or  riotous  or  disorderly  conduct  within  the  said  house  or  premises ; 
and  do  not  permit  or  suffer  men  or  women  of  notoriously  bad  fame,  or  girls 
and  boys,  to  assemble  and  meet  therein ;  and  do  not  supply  liquor  to  boys 
and  girls  apparently  under  fourteen  years  of  age,'  or  to  persons  who  are  in 
a  state  of  intoxication ;  and  do  not  permit  or  suffer  any  unlawful  games 
therein  ;  and  do  not  keep  open  house,  or  permit  or  suffer  any  drinking  on 
any  part  of  the  premises  belonging  thereto,  or  sell  or  give  out  therefrom  any 
liquors  before  eight  of  the  clock  in  the  morning  or  after  eleven  of  the  clock 
at  night  of  any  day,^  and  do  not  open  his  house  for  the  sale  of  any  liquors, 
or  sell  or  give  out  the  same,  on  Sunday ;  and,  lastly,  do  maintain  good  order 
and  rule  within  bis  house  and  premises.     This  certificate  to  continue  in 
force,  upon  the  terms  and  conditions  aforesaid,  from  the 
day  of  one  thousand  eight  hundred  and 

1  See  note  to  section  first  '  See  note  1  to  preTioos  schednle. 

i  See  note  2  to  previons  schedule. 
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and  until  the  day  of  one  thousand  eight  hundred  and 

and  no  longer. 

The  above  certificate  is  made  out  according  to  the  deliverance  in  the 
book  or  register  appointed  to  be  kept  in  terms  of  the  Act  of 
Parliament. 

C.  D.,  Clerk. 

Note. — The  condition  within  brackets  not  to  be  inserted  in  certificates  granted  previouM 
to  Whitsunday  one  thousand  eight  hundred  and  fifty-four  in  the  case  of  houses  or  premises 
previously  licensed. 


Form  of  Certijicate  for  Dealers  in  Sphits,  and  Oroeers  and  Provision  Dealers 

trading  in  Spirits. 

At  a  Greneral  Meeting  for  granting  Publicans  Certificates,  held  by  Her 
Majesty's  Justices  of  the  Peace  acting  in  and  for  the  county  [or  of  the 
magistrates  of  the  burgh,  as  the  case  may  he\  of  holden  at 

within  the  said  county  [or  burgh]]  on  the 
day  of  in  the  year  one  thousand  eight  hundred  and 

for  the  purpose  of  authorizing  persons  to  keep  common  inns,  alehouses,  and 
victualling-houses,  Her  Majesty's  Justices  of  the  Peace  acting  in  and  for  the 
said  county  {or  the  magistrates  of  the  said  burgh,]  assembled  at  the  said 
meeting,  did  authorize  and  empower  A.  Z.,  now  dwelling  at 
in  the  parish  of  and  county  \or  burgh]  aforesaid,  to 

keep  premises  for  the  sale  therein,  but  not  elsewhere,  of  spirits,  wine,  or 
other  exciseable  liquors  other  than  porter,  ale,  beer,  cider,  or  perry  \or  of 
porter,  ale,  beer,  cider,  or  perry,]  provided  the  said  A.  L,  shall  be  licensed 
and  empowered  to  sell  such  liquors  under  the  authority  and  permission  of 
any  excise  license  to  him  or  her  on  that  behalf  granted,  on  the  terms  and 
conditions  following  :  that  is  to  say.  That  the  said  A,L.  do  not  fraudulently 
adulterate  the  liquors  sold  by  him,  or  sell  the  same  knowing  them  to  have 
been  fraudulently  adulterated;  and  do  not  use  in  selling  the  same  any 
weights  or  measures  which  are  not  of  the  legal  imperial  standards ;  and  do 
not  knowingly  permit  any  breach  of  the  peace,  or  riotous  or  disorderly  con- 
duct within  the  said  premises ;  and  do  not  supply  liquor  to  persons  who  are 
in  a  state  of  intoxication ;  and  do  not  sell  any  spirits,  wine,  or  other  excise- 
able  liquors  [or  porter,  ale,  beer,  cider,  or  perry,]  to  be  drunk  or  consumed 
on  the  said  premises,  and  do  not  sell  or  give  out  therefrom  any  liquors, 
before  six  of  the  clock  in  the  morning  or  a^r  eleven  of  the  clock  at  night 
of  any  day ;  and  do  not  open  his  premises  for  the  sale  of  any  liquors,  or  sell 
or  give  out  the  same,  on  Sunday ;  and,  lastly,  do  maintain^  good  order  and 
rule  within  his  premises.  This  certificate  to  continue  in  force,  upon  the 
terms  and  conditions  aforesaid,  for  one  year  from  the  day  of 

one  thousand  eight  hundred  and 

The  above  certificate  is  made  out  according  to  the  deliverance  in  the 
book  or  register  appointed  to  be  kept  in  terms  of  the  Act  of 
Parliament. 

C.  D.,  Clerk. 
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jFVmi  ofRegider  of  AppUcatkm. 

1 

1 

1 
1 

ilfoa. 

1 

1 

1 

Names 
and 
Designa- 
tions of 
Applicants. 

I. 

For  Inns 
and  Hotels, 
and  where 

situated. 

II. 

For  Pablic 
Houses, 

and  where 
situated. 

III. 

PorI>eaIers 

in  Spirits, 

Ght>ceriea, 

and 
ProTisions. 

Persons 
recom- 
mending 
Applicanta. 

Howdtt- 
poaodofc 

OooTictions, 

and  Dates 

thereot 

1. 

1    2. 

1 

1 

[To  the  schedule  annexed  to  the  Act  of  George  IV.  for  **  Form  of 
Register  of  Applications,**  there  was  appended  the  "  Form  of  Deli- 
verance," which  may  still  be  observed,  as  follows : — "] 

Deliverance. 

[At  the  end  of  each  day's  register.] 

At  ,  May 

Numbers  2,  3,  6  [as  the  com  may  he\  granted. 
Numbers  1,  4,  5,  refused. 
Numbers  7,  8,  continued  [or  otherwise  disposed  of.] 

G.  H.  P. 


Printed  Form  of  Application  for  Certificates  used  in  the  County  of  Perth* 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace,  acting  in  and  for 

the  county  of  Perth. 

The  Petition  of  [state  namCj  trade^  and  place  of  residenceJ] 
Humbly  sheweth, — ^That  the  petitioner  is  desirous  to  obtain  a  certificate 
for  license  for  the  retail  of  spirits  and  wines,  and  other  ezciseable  liquors  [a 
separate  application  is  necessary  ^^for  the  retail  of  porter^  ale^  beery  ciderj  and 
peny],  in  the  premises  under  mentioned,  in  terms  of  the  Statute  9,  €reo.  IV., 
c.  68,  and  16  and  17  Vict.  c.  67,  and  respectfully  states  that  b  a  native 
of  and  is 

3rear8  of  age. 

A  blacksmith,  tacksman  of  toll,  or  toll-gatherer  ? 
A  grocer,  or  dealer  in  Provisions  f 
An  occupant  of  a  house  near  a  toll  bar  ? 
Describe  premises  sought  to  be  licensed  ? 
Their  rent  f 

Whether  these  are  at  present  licensed  f 
Whether  to  be  licensed  as  an  inn  and  hotel  ? 
Number  of  sleeping  apartments  set  apart  for  travellers,  and 
if  there  be  any  stabling  attached,  and  to  what  extent  ? 
Or  as  a  public  house  f 
Whether  for  sale,  not  to  be  drunk  on  the  premises  f 
Or  for  sale,  to  be  consumed  on  the  prenuses  f 
^The  whole  of  the  above  particulars  must  be  distinctly 
stated.] 

Siffnaturef 
DatCj  185 
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We,  the  undersigned,  know  the  applicant,  and  believe  to  be  of  sober 

and  industrious  habits,  and  good  character ;  and,  in  our  opinion,  a  fit  per- 
son to  receive  the  certificate  requests. 

{To  be  tigned  by  a  minister  or  elder ^  or  two  or  more  respectable  householders  > 
and  the  persons  who  sign^  must  add  their  designations^  wUh  the  date  of  signing,) 

I,                                           ,  one  of  Her  Migestj's  Justices  of  the  Feacei 
acting  in  and  for  the  county  of  Perth,  do  hereby  certify,  that  I  have  in- 
spected the  above  mentioned  premises,   for  which  a  certificate  is  applied 
for,  that  the  same  are  suitable,  and  proper  to  be  licensed,  and  that 
is  the  owner  thereof.  '  ■  ■    ^  J.  P* 

Date^  185 

{To  be  filed  up  only  in  the  event  of  the  Paehises  not  being  at  present  licensed,) 

We,  two  of 

Her  Majesty's  Justices  of  the  Peace,  acting  in  and  for  the  county  of  Perth^ 
do  hereby  certify,  that  we  know  the  applicant) 

and  that  is  of  good  character,  and  well  qualified  to  hold  the  certificate 
applied  for.  ■ '  ■    ,  J.  P. 

Date,  185 

(To  be  filled  up  only  in  the  case  of  applications  for  the  first  time  to  the  Per* 
SON  applying,) 

Form  of  Bond  of  Caution  in  Appeal, 

I,  considering  that 

has  lodged  an  appeal  to  the  next  quarter-sessions  of  the  Peace  for  the 
county  of  ,  from  a  decision  of 

assembled  at  their  general  half-yearly 
meeting  for  granting  publicans*  certificates  under  the  Statutes  9  Greo.  IV* 
c.  58,  and  16  and  17  Vict.  c.  67,  held  at  on  the 

day  of  whereby  the  said 

refused  an  application  by  the  said  appellant  for  a 
certificate  to  enable  him  to  obtain  a  license  under  the  said  Statutes,  for  the 
sale  of  in  the  premises  situated 

at  and  whereas  it  is  necessary  that 

the  said  appellant  should  find  caution  in  manner  underwritten.  Therefore 
I,  the  said  do  hereby 

bind  and  oblige  myself,  my  heirs,  executors,  and  successors,  as  cautioner 
and  surety  for  the  said  acted  in 

the  books  of  the  quarter-sessions  of  the  Peace  for  the  said  county  of 

that  the  said  shall  abide 

the  said  appeal  and  the  expenses  thereof;  and  I  consent  to  the  registration 
hereof  in  the  said  books  of  the  quarter-sessions  of  the  Peace  for  the  said 
county  of  or  others  competent,  for  preservation  and 

execution,  and  thereto  I  constitute  procurators,  etc 

In  witness  whereof  these  presents  written  (so  far  as  not  printed)  by 

Notes  as  to  Qbantino  Certificates. 

The  duty  of  the  Justices  in  granting  and  refusinpf  applications  for  certificates 
under  the  eleventh  section  of  the.first  Act,  is  more  ministerial  and  discretionary^  than 
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in  discharge  of  magisterial  and  judicial  functions.  They  may  not  therefore  be 
fettered  by  the  precise  rules  of  legal  procedure  and  evidence ;  nevertheless,  where  the 
Statute  provides  for  any  form  or  requisite,  such  must  be  strictly  observed,  and  the 
discretion  must  be  soundly  and  judiciously  exercised.  It  must  not  be  exercised  from 
caprice  or  personal  feeling.  Suppose  tliat  a  majority  of  Justices  adopted  prindples 
of  total  abstinence,  and  refused  all  applications  for  certificates  for  public  houses,  or 
even  to  hear  the  applicants,  the  Supreme  Court  would  doubtless  interfere,  either  by 
sustaining  a  reduction  or  by  action  of  damages.  In  the  same  way,  if  the  power  was 
exercised  for  private  ends  or  rindictive  motives,  there  would  be  found  a  remedy 
(See  English  Cases.)  In  some  districts,  Justices,  from  consideration  that  there 
existed  too  many  public  houses  for  the  wants  of  the  locality,  have  agreed  to  limit 
the  numbers  by  refusing  to  grant  new  licenses  until  vacancies  occurring  by  death, 
removal,  or  misconduct,  bring  the  number  down  to  a  fixed  maximum.  Very  judici- 
ous rules  of  this  description  were  adopted  many  years  ago,  and  have  since  been 
beneficially  acted  on  in  the  western  districts  of  Perthshire,  under  the  sanction  of  the 
talented  author  of  the  first  licensing  Statute — Henry  Home  Drummond,  Esq.  of  Blair- 
drummond.  Such  is  a  very  sound  and  safe  exercise  of  the  general  powers  conferred 
on  the  Justices  by  the  eleventh  section  of  the  Statute.  In  this  way  an  important 
object  of  public  police  is  obtained  without  inflicting  individual  injury  on  those  who 
already  hold  licenses,  and  have  not  infringed  any  of  the  conditions  of  their  certifi- 
cate. If  persons  entered  on  this  line  of  hvelihood  with  consent  of  the  Justices,  the 
privileges  ought  not  to  be  withdrawn  on  mere  general  considerations  of  public  * 
policy,  where  there  exists  no  individual  objection  to  the  person  holding  the  licenses. 
The  number  of  public  houses  may  be  as  much  the  effect  as  the  cause  of  intemperance. 
The  trade,  like  all  others,  must  to  some  extent  be  regulated  by  the  demand.  If  the 
desire  for  spirituous  liquors  exist  it  will  find  gratification.  There  exists  the  risk 
well  known  in  large  towns,  that  houses  deprived  of  license  still  remain  open  to  the 
public  in  spite  of  the  deprivation  ;  with  the  increased  evil  of  want  of  the  direct  sur- 
veillance of  the  police.  It  is  abo  preferable  that  spirits  be  consumed  in  public  houses 
subject  to  control,  rather  than  that  families  be  demoralized  by  having  liquor  brought 
into  private  houses,  exempt  from  all  inspection. 

In  diminishing  the  number  of  houses,  or  in  deciding  on  conflicting  applications, 
care  ought  to  be  taken  to  prefer  the  high  rented  and  commodious  houses,  well 
situated  in  open  streets,  in  preference  to  low  rented  or  small  houses  in  obscure 
p^es.  The  existence  of  stabling  and  sufficient  accommodation  for  travellers  is  im- 
portant matter  for  consideration.  This  is  well  provided  for  in  the  English  Statute 
as  to  alehouses.  Licenses  to  females  or  to  males  whose  business  leads  them  from 
home,  or  who  are  infirm,  are  to  be  avoided.  The  holder  of  a  license  ought  to  be 
himself  a  sober  and  able-bodied  man,  and  capable  of  maintaining  order  in  his 
house. 

A  question  has  frequently  been  stai-ted,  whether  the  license  is  solelv  to  the  house 
or  to  the  tenant.  If  solely  to  the  farmer,  it  puts  it  in  the  power  of  the  landlord  to 
demand  an  exorbitant  rent ;  and  if  entirely  to  the  latter,  an  opposing  power  is  given 
to  the  tenant ;  and  if  he  is  entitled  to  carry  the  license  with  him  from  house  to  house, 
in  time  he  might  render  most  of  the  houses  in  a  village  public-houses.  Sometimes 
a  tenant  has  quarrelled  with  his  landlord  as  to  rent  or  otherwise,  or  has  been  ejected 
to  make  way  for  a  friend  of  the  landlord's,  and  has  taken  another  suitable  house  in 
the  neighbourhood.  The  question  then  comes  to  be,  which  house  or  applicant 
ought  to  have  the  license.  It  has  been  maintained  on  the  one  hand,  that  the  license 
was  solely  to  the  house,  and  on  the  other  hand,  that  it  was  entirely  to  the  tenant. 
Under  the  Statute  it  appears  to  be  given  to  neither,  absolutely  or  separately,  but  to 
both  relatively  and  in  conjunction.  The  words  of  the  license  are,  to  **  authorize  and 
empower  A,L,f  now  dwelling  at  the  sign  of  the  at  in  the 

parish  of  and  county  aforesaid,  to  keep  a  common  inn,  alehouse,  or 

victualling-house,  for  the  sale  in  the  said  hotise,  htt  not  elsewhere,  of  victuals,  etc." 
It  is  the  first  point  of  inquiry  whether  the  house  is  required  for  the  public  con- 
venience ;  second,  whether  the  house  is  suitable  for  the  purpose  ;  (and  for  which  a 
preliminary  inquiry  is  provided  for  under  the  16  and  17  Vict.  c.  67  (1853) ;)  and, 
lastly,  whether  the  person  applying  be  a  fit  person  to  have  the  license  in  that  par- 
ticular house.    If  the  house  be  not  necessary  or  suitable,  then,  however  excellent  the 
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character  of  the  applicant,  the  Justices  will  refuse  the  certificate ;  on  the  other  hand, 
however  fit  the  house  be,  if  the  applicant  be  an  improper  person,  it  should  also  be 
withheld. 

The  only  reported  case  in  Scotland,  where  the  discretion  of  the  Justices  was 
brought  under  review  of  the  Court  of  Session,  is  that  of  Miller  «.  the  Justices  at 
Crieff,  17th  Jan.  1849,  of  which  the  following  is  a  report: — 

The  case  came  into  the  Outer  House  in  August  1846,  in  the  form  of  a  summons 
of  declarator  raised  by  the  pursuer,  and  which  summons  contained  a  narrative  of  the 
clauses  of  the  Act  empowering  the  Justices  to  grant  certificates,  which  was  followed 
by  a  statement  that  Mr  Miller  had  carried  on  business  as  a  grocer  and  spirit-dealer 
in  Crieff  for  thirteen  years  prior  to  1846,  and  had  nrocured  in  each  year  a  license 
for  the  sale  of  exciseable  liquors,  to  be  consumed  on  his  premises,  which  consisted  of 
a  double  front  shop  and  two  small  back  rooms,  separate  from  his  dwelling-house, 
and  in  which  rooms  he  was  in  the  habit  of.  supplying  liquors  to  his  custoniers  to  be 
consumed  there.  It  further  averred,  that  the  pursuer  had  at  no  time  infringed  any 
of  the  conditions  of  his  certificate,  and  never  had  his  premises  open  on  Sunday.  It 
then  stated,  that  the  pursuer,  in  May  1846,  had  made  the  usual  application  to 
the  licensing  Justices  for  a  renewal  of  his  certificate,  but  it  was  reflwed  by  them,  un- 
less he  subscribed  an  obligation  never  to  sell  exciseable  liquors  to  be  consumed  on  his 
premises  except  over  his  counter,  the  effect  of  which  would  be^o  prevent  him  from 
using  the  two  back  rooms  as  heretofore,  and  restricting  the  license  to  his  front  shop. 
A  similar  condition  was  at  the  same  time  required  from  other  three  spirit- dealers, 
who,  rather  than  be  refused  their  certificates,  acceded  to  the  condition  imposed,  and 
subscribed  a  written  declaration  binding  them  thereto ;  but  the  pursuer,  conceiving 
it  to  be  ultra  vires  of  the  Justices  to  impose  such  a  condition,  decUned  to  come  under 
it,  and  consequently  was  refused  his  certificate,  and  which  refusal  was  affirmed  at 
the  ensuing  quarter-sessions  of  the  Justices  of  Peace  for  the  county  at  Perth.  The 
pursuer  stated,  that,  in  consequence,  he  had  been  thrown  out  of  that  part  of  his 
business  which  had  constituted  his  chief  support,  and  had  thus  suffered  great  patri- 
monial loss. 

Defences  were  lodged  against  this  declarator,  in  which  the  defenders  pleaded  that 
the  action  was  incompetent,  on  the  CTound  that  in  this  matter  the  Justices  were 
vested  with  exclusive  jurisdiction,  and  their  proceedings  not  subject  to  the  review  or 
interference  of  the  Court  of  Session,  and  that  in  imposing  such  restrictions  or  condi- 
tions the  defenders  had  not  exceeded  the  powers  with  which  they  were  vested  by 
Act  of  Parliament  Counsel  being  fully  heard  on  both  sides,  the  Lord  Ordinary 
(Cuninghame),  on  the  6th  November  1847,  found  that  it  was  not  shown  that  the 
defenders  had  in  this  instance  exceeded  their  powers,  or  subjected  themselves  to  an 
action  at  the  instance  of  the  pursuer,  and  accordingly  sustained  the  defences,  as- 
soilzied the  defenders,  and  found  them  entitled  to  expenses.  His  lordship  subjoined 
the  following  note  to  his  interlocutor  : — 

**  Note. — The  Lord  Ordinary,  in  repelling  the  pursuer's  pleas  in  law,  does  not  in- 
tend to  lay  it  down  that  cases  may  not  arise  of  sucn  flagrantly  illegal  conditions  being 
exacted  by  Justices  in  the  granting  of  licenses  as  may  justify  the  interference  of  thia 
Court  in  reductory  or  declaratory  action  to  abrogate  tnem,  as  if  magistrates  made  it 
a  rule  to  ^rant  licenses  only  to  their  own  dependents,  or  to  persons  professing  this  or 
that  political  opinion,  and  possibly  in  other  cases  that  may  be  figured.  But  such  in- 
stances are  hardly  conceivable  in  fact,  and  merely  put  for  illustration,  are  exceptions 
from  the  general  rule,  and  they  are  mentioned  to  show  that  the  excess  of  power  must 
be  very  plain,  gross,  and  inexcusable,  to  entitle  this  Court  to  disturb  the  orders  of 
local  magistrates  in  questions  of  licenses.  The  Lord  Ordinary  cannot  view  the  pre- 
sent as  a  case  of  that  description.  The  effect  of  the  resolution  of  the  Justices  here 
was  just  to  limit  the  premises  in  which  the  liquor  was  to  be  sold  to  a  part  of  the  pur- 
suer's house,  excluding  his  other  room.  It  is  difficult  to  hold  that  that  was  beyond 
the  proper  province  of  the  licensing  magistrates.  In  many  country  villages  there  are 
houses  having  large  accommodation,  with  ball-rooms,  mason-lodges,  and  the  like  at- 
tached to  them,  which,  if  licensed,  and  constantly  used  as  drinking-rooms,  might  be 
the  scenes  of  great  debauchery  and  riot.  It  would  be  highly  inexpedient  if  the  Jus- 
tices could  not,  by  a  limitation  of  the  license  to  a  single  shop  or  room,  effectually 
prevent  such  abuses."  (Initialed)        **  J-  C.** 
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On  a  reclaiming  note,  the  following  opinions  were  delivered  by  the  Judges  of  the 
Inner  House  (First  Division  :)— 

Lord  Jiutice-General,'--*'  1  agree  with  the  Lord  Ordinary;  and  I  think  it  would  be  a 
very  grave  thing  to  find  under  this  declarator  that  the  defenders  have  grossly  exceeded 
their  statutory  powers — the  more  especially  as  we  have  not  only  oondusiona  against 
the  defenders  named  in  the  summons,  but  a  general  declaratory  conclusion  against 
idl  the  Justices  of  Peace  of  the  county  of  Perth.  Now,  in  the  first  place,  it  is 
certain,  and,  indeed,  is  admitted  by  the  pursuer,  that  the  Justices  could,  de  ^^lana, 
have  refused  him  a  certificate  without  assigning  any  reason  whatever  for  so  aoing ; 
and,  in  the  second  place,  we  must  recollect  that  the  duty  of  deciding  whether  a 
license  should  be  given  or  withheld  is  a  very  delicate  duty  indeed,  and  one  in  whidi 
it  would  be  a  very  dangerous  matter  to  interfere  with  the  discretion  of  the  Justices. 
Taking  the  facts  as  they  stand,  this  man  had  all  along  sold  spirits  over  his  counter; 
and  in  these  back  rooms  he  may  have  accommodated  those  who  drank  spirits  on  his 
premises ;  but  it  does  not  appear  that  his  license  in  former  years  was  ever  intended 
to  extend  to  two  sets  of  premises — to  the  back  rooms  as  well  as  to  the  shop.  It  will 
not  do  to  call  these  two  back  rooms  a  back  shop,  for  they  have  a  separate  entrance 
by  a  back  door,  and  are  truly  separate  premises.  Now,  looking  to  this  construction 
of  the  premises,  which  either  enabled  parties,  after  going  into  the  shoo  apparentlv 
or  really  to  buy  groceries,  to  retire  to  the  accommodation  afforded  by  the  two  back 
rooms,  and  to  slip  quietly  out  by  the  back  door,  or  at  other  times  to  slip  in  by  it. 
I  must  say  that  these  were  premises  which  the  Justices  were  entitled  to  watch 
narrowly ;  they  were  premises  from  the  licensing  of  which  serious  evils  might  be 
apprehended  ;  and  the  Justices  were  not  bound  to  wait  till  these  evils  had  taken 
place  before  tbey  refused  to  authorize  their  beine  licensed.  The  case  has  been 
argued  by  the  pursuer  as  if  the  condition  he  complained  of  had  been  inserted  in  the 
certificate,  and  that  certificate  given  to  him ;  but  there  is  no  such  case  here.  What 
the  Justices  said  was  just  this,  we  don't  like  the  look  of  your  back  premises  ;  but  if 
you  choose  to  be  content  with  a  license  to  sell  spirits  over  the  counter,  we  have  no 
objections  to  give  the  necessary  certificate ;  but  if  you  insist  on  having  one  for  the 
whole  premises,  both  back  and  front,  we  shall  not  give  it,  because  they  are  not  pre- 
mises which  ought  to  be  licensed.  But,  in  short,  this  whole  summons  is  utterly  novel 
and  extravagant,  more  especially  the  general  conclusion  at  the  end  against  all  the 
Justices  of  the  county." 

Lord  MaeJbenzie, — **•  I  concur  with  your  lordship.  Even  if  the  pursuer  had  a 
good  case  on  the  merits,  I  don't  think  his  summons  is  competently  framed,  ^r  he 
asks  us  to  do  nothing  less  than  to  grant  him  a  certificate  in  the  terms  in  which  he 
asked  it  from  the  Justices.  If  we  did  what  the  pursuer  asks  us  to  do,  we  would 
substantially  make  ourselves  a  licensing  court,  and  invade  the  statutory  province  of 
the  Justices  of  the  Peace ;  for  he  asks  us  to  interdict  them  from  refusing  to  grant 
him  a  certificate  in  the  terms  he  wishes.  But  I  am  also  of  opinion  that,  on  the 
naerits,  the  pursuer  has  made  out  no  case  warranting  our  interference  with  the  Jus- 
tices, or  our  reduction  of  their  sentence,  if  its  reduction  had  been  concluded  for  in  the 
summons.  There  is  a  very  great  discretion  given  to  the  Justices  in  granting  certi- 
ficates ;  and  nothing  but  a  very  gross  abuse  of  that  discretion  would  warrant  our  in- 
terference. Surely,  in  exercising  the  statutory  discretion  entrusted  to  them,  the 
Justices  arc  entitled  to  look  to  the  particulur  kind  of  premises  in  which  the  spirits 
are  proposed  to  be  sold.  1  think  it  would  be  perfectly  competent  and  proper  for  the 
Justices  to  say — ^your  house  is  too  large  ;  you  are  erecting  a  gin-palace  where  none 
was  ever  before ;  and  you  are  likely  to  make  this  part  of  the  country  a  district  of 
drunkards.  In  the  same  way,  they  might  say — ^you  have  a  shop  and  a  private  dwell- 
ing-place. You  may  have  a  certificate  for  the  shop,  but  not  for  the  dwelling-place ; 
and  if  you  are  not  pleased  with  that  arrangement^  we  will  give  you  no  certificate  al 
all.  Suppose  the  pursuer  had  for  some  time  only  possessed  a  house  for  which  he  had 
obtained  a  license,  and  then  proposed  to  set  up  a  shop  connected  with*  it  might  be, 
and  in  front  of  the  house,  could  the  Justice  not  refuse  to  extend  to  the  shop  the 
certificate  which  had  formerly  been  granted  only  for  the  house  ?  Surely  they  could. 
Now,  all  that  they  do  here  is  to  say — ^we  refuse  you  a  certificate  for  the  whole  pre- 
mises, because  they  are  too  large.  The  shop  majr  be  necessary,  but  the  house  is 
^ot ;  and  if  you  don't  like  the  proposaly  you  must  just  do  without  your  license/' 
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Lord  FuUerton, — ^  I  can  hardly  pretend  to  understand  this  very  extraordinary 
summons.  It  sets  forth  that  an  illegal  condition  was  inserted  by  the  Justices  in  the 
certificate  offered  to  the  pursuer ;  and  concludes  that,  for  that  reason,  he  is  entitled 
to  have  a  certificate  without  it.  It  is  plain  that  that  is  not  a  relevant  summons. 
But  no  such  case  is  here  as  that  made  in  it ;  for  all  that  the  Justices  seem  to  have 
done,  was  to  refuse  the  extension  of  the  certificate  to  his  whole  premises.  But  even 
if  a  case  of  gross  abuse  on  the  part  of  the  Justices  were  made  out  it  would  be  im- 
possible to  give  the  remedy  of  interdict  sought  in  the  summons.  Other  remedies 
may  be  had  by  action  of  damages  or  otherwise,  but  the  one  here  sought  is  out  of  the 
question.  We  can*t  be  compelled  to  do  what  the  Justices  alone  can  do.  We  can- 
not be  compelled  to  make  ourselves  a  licensing  court.  The  Justices  mav  have  gone 
wrong— I  don't  know  that  they  have — but  they  certainly  have  done  nothing  illegal. 
They  were  perfectly  entitled  to  refuse  the  certificate  on  account  of  the  nature  or 
situation  of  the  premises  for  which  it  was  asked,  and  we  have  no  authority  to  inter- 
fere with  their  discretion." 

Lord  Jeffreu, — **  I  am  very  clearly  of  the  same  opinion.  We  have  no  power  what- 
ever to  interitere  with  the  decision  of  the  Justices  simply  refusing  this  certificate. 
However  wrong  and  even  criminally  wrong  or  absurd  their  refusal  might  be,  it 
cannot  be  rectified  here.  They  may  be  punished  criminally,  or  they  may  be  found 
liable  in  damages  in  the  civil  court,  but  we  can  give  no  redress  in  the  way  here 
sought ;  and  I  think  the  Lord  Ordinary  has  taken  a  much  too  lenient  view  of  the 
pursuei^s  case.  On  the  merits,  if  we  could  enter  upon  them,  I  go  on  Lord  Mac- 
kenzie's grounds.  I  think  the  nature  of  the  premises  is  a  legitimate  element  for  the 
consideration  of  the  Justices  in  determining  whether  the  cert&cate  should  be  granted 
or  not.  They  are  entitled  to  restrict,  or  limit,  or  extend,  a  certificate  in  that  re- 
spect ;  and,  whether  right  or  wrong,  their  discretion  cannot  be  controlled.  Suppose 
a  man  asks  a  license  for  two  sets  of  premises,  is  it  not  legal  to  license  the  one 
without  licensing  the  other  also  ?  But  that  is  substantially  the  case  we  are  now 
dealing  with.  The  pursuer  has,  in  fact,  two  tenements ;  his  shop  is  in  front,  and 
his  house  is  behind — with  a  separate  entry.  The  defenders  say,  You  shall  not  have 
a  license  fior  your  back  premises,  but  you  may,  if  you  like,  have  a  license  for  your 
front  premises.  Can  it  be  maintained  that  it  was  not  lawful  for  the  defenders  to  say 
that  ?  And  in  regard  to  this  matter,  a  renewal  is  just  on  the  same  footing  with  a 
first  license.  As  to  the  case  attempted  to  be  made  to  us,  that  the  statutory  list  of 
conditions  inserted  in  the  form  of  certificate  given  in  schedule  B  of  the  Statute  had 
been,  exceeded,  and  that  a  new  and  illegal  condition  was  introduced  by  the  defenders 
into  the  certificate,  I  shall  ^  nothing  about  it,  as  the  record  does  not  support  any 
such  case.  All  that  we  see  is,  that  the  pursuer  wants  his  whole  premises  licensed, 
and,  when  the  defenders  refuse  to  do  so,  he  brings  this  strange  and  extravagant 
summons."    The  Court  adhered. 

An  action  arose  out  of  Miller's  case,  which  was  tried  by  jury  in  Edinbmrgb. 
Gowans,  the  agent  at  Crieff  for  the  county  fiscal,  on  being  called  on  by  the  Justices, 
gave  a  statement  with  regard  to  the  applicant's  house,  for  which  he  was  sued  for 
damages.  A  verdict  was  returned  for  him.  In  neither  case  expenses  being  re- 
covered, the  county,  by  voluntary  assessment,  raised  the  necessary  sum  to  indenmify 
the  Crieff  Justices  and  their  ofiicial,  amounting  to  L.278. 

There  was  another  case  from  Glasgow,  but  which  does  not  appear  to  have  been 
carried  to  the  Inner  House.  The  annexed  is  a  brief  statement  of  the  case— M*Far- 
lane  v.  Magistrates  of  Glasgow,  1860  (not  reported.) 

At  an  annual  licensing  court  for  the  city  of  Glasgow,  a  condition  was  attached  by 
the  magistrates  to  the  certificates  of  license,  requirmg  all  parties  who  obtained  them 
not  to  open  their  premises  during  any  of  the  hours  of  Sunday.  The  pursuer  applied 
by  interdict  to  prohibit  the  magistrates  from  interfering  in  any  way  with  his  enjoy- 
ing the  ^11  benefit  of  the  certificate  in  terms  of  the  schedule  attached  to  the  Act  9 
Geo.  IV.  c.  68 ;  and  Lord  Dundrennan,  before  whom  the  case  was  brought,  granted 
the  interdict  as  craved.     The  following  was  the  interlocutor : — 

^Edinburgh,  8th  November  IS50, — The  Lord  Ordinary  having  considered  this 
note  of  suspension  and  interdict,  with  the  answers  and  productions,  in  respect  of  the 
judicial  statement  and  admission  by  the  respondents,  that  the  notice  annexed  to  the 
certificate  issued  to  the  complainer  on  the  30th  of  April  1850  was  not  intended  to  be 


872  PUBLICANS  (Notes  on  Licensing.) 

so  annexed  *  as  forming  any  part  of  the*siatutor7  certificate  itself'  and  that  the  oom- 
plainer  will  have  the  full  benefit  of  this  certificate,  in  terms  of  the  schedole  attached 
to  the  Statute  9  Geo.  IV.  c.  58,  till  its  expiration  in  the  month  of  Msj  1851. 
Therefore  passes  the  note  only  to  the  effect  of  trying  the  question  of  expenses." 

(Signed)  **  Thomas  MAiTLAifD."  ^ 
**  Note. — Under  the  Statute  in  question  the  respondents  appear  to  possess,  within 
the  range  of  their  jurisdiction,  an  unlimited  discretionary  power,  in  simply  granting 
or  refuting  certificates ;  and  it  is  beyond  all  doubt  that  they  might  competently  have 
refused  the  certificate  for  which  the  complainer  applied  at  the  meeting  of  30th  April 
1850.  But  it  is  a  very  different  question  whether,  after  granting  the  certificate  in 
terms  of  the  schedule  annexed  to  the  statute,  the  respondents  were  entitled  to  gnft 
upon  it  a  condition  not  only  not  contained  in  the  schedule,  but  plainly  inconsistent 
with  its  terms.  The  condition  requires  that  parties  receiving  certificates  shall  not 
open  their  premises  at  any  time  of  the  Sunday,  While  the  schedule  only  requires 
that  they  shall  not  keep  open  house,  or  permit  drinking  in  their  premises,  during 
the  hours  of  divine  service  on  Sundays — plainly  implying  that  the  houses  might  be 
kept  open,  and  drinking  permitted  on  the  premises  at  any  other  time  on  Sunday. 
From  the  form,  however,  in  which  the  certificate  was  issued  to  the  complainer,  it 
was  natural  and  reasonable  for  him  to  suppose  that  the  condition  requiring  him  to 
shut  his  premises  entirely  on  Sunday,  and  to  which  it  does  not  seem  disputed  he  had 
refused  to  accede,  was  to  be  enforced  a^inst  him.  In  these  circumstances  he  appears 
to  have  been  justified  in  presenting  his  note  of  suspension  and  interdict — ^which  the 
Lord  Ordinary  cannot  hold  to  be  incompetent,  when,  according  to  his  reading  of  the 
Statute,  the  respondents  were  exceeding  their  powers — and  therefore  he  has  passed 
the  note  as  to  expenses."  (Initialed)        ^  T.  M.** 

A  person  having  been  convicted  in  the  Police  Court  of  Glasgow,  under  the  Act  16 
and  17  Vict.,  and  found  liable  in  L.15,  for  selling  spirits  without  Ucense  (second 
offence),  brought  a  suspension  in  the  Court  of  Session,  on  various  grounds  of  infor- 
mality. Suspension  was  refused  by  Lord  Neaves,  the  notes  to  whose  judgment  set 
forth  the  various  grounds  on  which  suspension  was  sought,  and  are  therefore  an- 
nexed; 27th  May  1854,  Currie  v.  Burnet  (Fiscal  of  Qlasgow.)    Not  reported. 

Note. — *'  The  note  appears  to  be  competent,  if  the  proceedings  are  not  r^nlar 
under  the  Statutes.  The  cases  of  Phillips  v.  Steel,  9  Dunlop.  p.  318,  decided  in 
the  Court  of  Session ;  and  of  Addison  v.  Stevenson,  22d  July  1848,  Arkley,  p.  605, 
decided  in  the  Court  of  Justiciary,  seem  to  be  direct  authorities  to  that  effect.  But 
the  proceedings  do  not  appear  to  the  Lord  Ordinary  to  be  liable  to  any  valid 
objection. 

Ist,  It  is  said  that  the  complaint  does  not  sufficiently  specify  the  offence  charged, 
as  it  does  not  set  forth  the  parties  to  whom  spirits  were  bartered  or  sold.  The  time, 
place,  and  nature  of  the  offence  are  stated ;  and  the  Lord  Ordinary  is  not  satisfied 
that,  in  such  a  case,  any  specification  of  the  parties  is  necessary. 

2df  The  objection  that  the  evidence  was  not  taken  down  in  writing  was  not  in- 
sisted in  before  the  Lord  Ordinary,  and  is  obviously  untenable. 

Sdy  It  is  said  that  the  suspender  was  entitled  to  four  days  to  pay  the  penalty,  but 
the  Act  16  and  17  Vict.  c.  67^  s.  15  upon  which  the  complaint  is  laid,  introduces  a 
change  in  this  respect  as  compared  with  the  procedure  under  the  Act  9  Geo.  IV.  c. 
56,  and  authorizes  a  sentence  of  immediate  payment  and  immediate  imprisonment. 

These  are  the  only  objections  stated  in  the  note,  but  the  suspender  brought  for- 
ward orally  certain  other  pleas. 

4th,  He  maintained  that  the  complaint  concludes  for  imprisonment  on  failure  to 
pay,  not  only  the  penalty  but  the  expenses  which  it  is  argued  is  unauthorized  by  the 
late  Act.  It  is  not  clear,  however,  that  this  is  the  import  of  the  complaint,  and 
the  sentence  is  undoubtedly  within  the  Statute,  as  it  only  requires  payment  of  the 
penalty,  and  awards  imprisonment  on  failure  to  pay  it  without  reference  to  expenses. 

bthf  He  pleaded  that  the  imprisonment  authorized  by  the  sentence  is  not  ex- 
pressly said  to  be  immediate.  But  immediate  payment  is  ordered,  and  warrant  of 
imprisonment  is  granted  on  failure  of  payment,  and  generally  such  a  warrant  is  of 
immediate  operation  where  the  contrary  is  not  said. 

6th,  It  was  objected  that  a  former  conviction  which  makes  this  a  second  offence. 
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was  irregularly  obtained.  But  it  seems  incompetent  to  review  such  a  sentence  in 
this  incidental  and  secondary  manner. 

Lastly  f  The  suspender  proposed  that  the  note  should  be  passed  to  try  the  merits 
of  the  case,  as  he  argued  that  review  is  not  excluded  as  to  the  sentences  of  bailies. 
But  the  Lord  Ordinary  conceives  that  this  review  of  the  Court  of  Session  must  be 
practically  excluded  on  the  merits  where  no  record  of  evidence  is  required  to  be 
kept  in  the  inferior  court."  (Initialed)        **  C.  N." 

Decided  Cases  {England,) 
f   In  England  there  exists  a  division  of  houses  into  ale  or  beer  houses,  and  inns, 
taverns,  or  public  houses.     The  first  class  are  regulated  by  the  Acts  11  Oeo.  IV. ; 

1  Will.  IV.  c.  64  ;  6  and  7  Will.  IV.  c.  38 ;  4  and  6  Will.  IV.  c  86 ;  3  and  4  Vict, 
c.  61 ;  2  and  3  Vict.  c.  47  ;  and  11  and  12  Vict.  c.  49.  The  second  class  are  under 
the  Act  9  Oeo.  IV.  c.  61.  Several  of  the  rules  of  these  statutes,  and  the  English 
decisions  thereon,  mav  be  useful  to  Scotch  Justices  in  the  execution  of  the  Statute 
applicable  to  Scotland,  where  not  expressly  restrained  by  a  difference  in  the  enact- 
ment. 

Beer  Shops  (England.) 

'Persons  keeping  retail  beer  houses  do  not  require  a  magistrate's  certificate,  but 
only  the  excise  license;  and  those  who  obtain  a  publican's  certificate  and  license  do 
not  require  separate  license  for  beer.  No  license  of  either  kind  can  be  obtained  by 
a  sheriff^s-officer,  or  officer  executing  the  legal  process  of  any  court  of  justice — a  rule 
which  Scotch  Jii^ces  may  safely  and  wisely  adopt  under  their  discretionary  powers. 
No  beer  license  can  be  obtained  for  a  house  rated  at  less  than  L.15  of  annual  rent 
in  towns  containing  10,000  inhabitants — L.ll  in  places  exceeding  2,500 — ^nor  less 
than  L.8  in  other  places.  Similar  rules  seem  within  the  discretionary  power  of 
Justices  in  Scotland.  Persons  convicted  of  felony  cannot  obtain  license ;  and  where 
license  is  forfeited,  the  person  cannot  obtain  a  new  license  for  two  vears  thereafter. 
Persons  twice  refusing  to  admit  constables  are  disqualified  for  holding  license  for 
two  years.  The  person  obtainine^  license  is  bound  to  find  two  sureties  (who  must 
not  be  licensed  persons,  but  rated  householders),  for  payment  of  penalties  which  may 
be  incurred.  The  license  is  to  authorize  or  prevent  beer  being  drunk  on  the  premises, 
and  to  be  denoted  on  the  sign-board.  One  Justice  may  order  beer  shops  to  be  shut 
in  case  of  riot,  or  two  Justices  where  riots  may  be  expected.  Constables  may  visit 
licensed  houses. 

Public  Houses  (England.) 

Besides  the  provisions  above  enumerated,  a  magistrate's  certificate  is  required. 
Special  notice  is  necessary  for  houses  not  previouSy  licensed.  The  personal  pre- 
sence of  the  applicant  is  necessary  at  the  sessions,  unless  sickness  be  proved.  A 
house  in  which  persons  are  boarded  at  so  much  a  day  does  not  require  license, 
though  supplying  exciseable  liquors ;  Parker  v.  Flint,  12  Mod.  254.  A  license 
granted  by  two  magistrates  at  a  private  meeting,  held  invalid ;  and  Lord  Kenvon 
observed — **  That  it  was  of  importance  to  the  public  that  licenses  of  this  kind  be 
granted  openly,  and  not  by  stealth,  in  order  that  they  may  have  an  opportunity  of 
objecting  to  the  granting  of  these  licenses  to  particular  persons  on  the  ground  of 
unfitness  •"  Rex  v.  Downes,  3  Term.  Rep.  569.  This  observation  ought  to  receive 
attention  in  Scotland,  where,  though  the  act  anxiously  provides  for  the  procedure  in 
open  Court,  even  in  the  case  of  a  single  transference,  the  practice  will  be  found  in 
many  cases  to  leave  the  duty  altogether  to  the  clerk,  or  to  transact  it  in  his  office. 
Where  a  licensed  publican  sold  his  lease  to  another  who  entered  into  occupation, 
but  obtained  no  transfer,  a  quantity  of  spirits  ordered  and  received  by  the  new 
occupant,  but  on  a  permit  to  the  licensed  party,  was  found  protected  by  the  permit ; 
Nicholson  v.  Hood,  9  Mee  and  W.  365.  A  person  furnishing  beer  to  be  used  in  a 
licensed  public  house,  on  the  order  of  a  person  not  the  licensed  party,  may  maintain 
an  action  against  the  latter ;  Brooker  v.  Wood,  3  Nev.  and  Man,  596.  The  Jus- 
tices cannot  annex  an  extraneous  condition  to  the  granting  of  the  license,  such  as 
that  the  person  should  first  pay  a  claim  of  debt  made  on  him  ;  Rex  v.  Athay, 

2  Bur.  653. 

Publican — Review  by  Supreme  Court  (Engla/nd.) 
The  Court  of  Queen's  Bench  refused  to  issue  a  mandamus  to  compel  Justices  to 
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gnmt  a  license,  the  discretion  being  solely  with  the  Justices — Giles*  Case,  2  Str. 
881 ;  and  refused  to  interfere,  even  though  affidavits  were  offered,  that  Justices 
had  declared  they  would  not  grant  licenses  to  any  who  subscribed  a  petition  to 
Parliament  for  the  erection  of  a  workhouse ;  Rex  v.  Young,  1  Barnard,  402.  So 
the  Court  refused  to  order  the  Justices  to  rehear  an  application,  though  it  was 
maintained  they  had  proceeded  on  a  mistake  ;  Bex  v.  Justices  of  Surrey,  2  D.  and 
R.  435.  But  the  Court  ordered  Justices  to  hear  an  application  which  they  had  not 
heard,  under  a  resolution  not  to  grant  any  more  licenses.  The  Court  remarked 
that  '*  the  Statute  appoints  the  judges  to  act  as  judges  and  not  as  tyrants  ; "  23d 
Nov.  1854,  Reg.  v.  Justices  of  Wa^all  fW.  R.)  Justices  not  liable  to  an  aetion 
for  refusal,  even  though  acting  maliciously  or  corruptly ;  Rex  v.  Whitwell,  5  T.  R. 
86.  But  they  may  be  sued  for  repetition  of  a  fee  improperly  taken  ;  Morgan  v. 
Palmer,  2  B.  and  C.  782.  Lord  Mansfield  observed,  that  **it  is  certain  that  this 
Court  has  no  power  or  claim  to  review  the  reasons  of  Justices  upon  which  they  fcmn 
their  judgment,  in  granting  licenses  by  way  of  appeal  from  their  judgments,  or  over- 
ruling the  discretion  intrusted  to  them.  But  if  it  clearly  appears  Uiat  the  Justices 
have  been  partially,  maliciously,  or  corruptly  influenced  in  the  exercise  of  their 
discretion,  and  have  consequenUy  abused  the  trust  reposed  in  them,  they  are  liable 
to  prosecution  by  indictment  or  information.  If  ihar  judament  be  wrong,  yet  their 
heart  and  intention  pure,  God  forbid  thev  should  be  punished ;"  Rex  t;.  Young  and 
Pitts,  1  Bur.  556.  A  recorder  was  held  not  entitled  to  reverse  the  decision  of 
licensing  Justices.  Per  Justice  Erie, — '*  There  is  abundant  reason  for  taking  away 
the  right  of  appeal ;  the  Justices  with  their  local  knowledge,  are  the  proper  parties 
to  entertain  questions  of  this  sort,  and  not  a  stranger  like  the  recorder,  who  nught  be 
misled  ;"  24th  Nov.  1854,  Ree.  v.  Recorder  of  Bristol  (W.  R.)  An  information 
was  granted  against  Justices  wno  refused  to  grant  licenses  to  persons  who  voted 
for  a  particular  candidate ;  Rex  v.  Williams,  3  Bur.  1317  ;  Rex  v.  Justices  of 
Notingham,  Sayers'  Rep.  216.  Laformation  granted  against  the  Justices  for  ex- 
tortion, and  compounding  in  granting  and  refusing  licenses  ;  Rex  o.  Temple,  1  Keb. 
727  ;  Rex  v,  Cornelius,  2  Stra.  1210.  Where  Justices  had  confessed  to  refusing 
a  license  to  a  party  from  resentment,  because  of  supporting  an  opposite  interest  in 
a  parliamenti^  contest,  they  were  sentenced  to  one  month's  imprisonment — a  fine 
of  L.50  each,  and  imprisoned  until  fine  should  be  paid ;  Rex  v,  Hann  and  Price, 
3  Bur.  1716,  1786.  So  an  information  may  be  granted  against  Justices  for  im- 
properly granting  a  license,  and  observed,  that  the  mischief  of  n'anting  a  license 
improperly  was  infinitelv  greater  than  for  refusing  one,  for  in  the  former  case  it 
might  be  productive  of  injury  to  the  whole  community,  whilst  in  the  latter,  the 
grievance  was  only  to  an  individual.  Rex  v.  Holland,  1  T.  R.  692.  A  Justice  was 
sentenced  to  six  months'  imprisonment  for  improperly  joining  in  granting  a  license 
for  his  own  property ;  Rex  v.  Bingham  (noticed  in  Bum's  Justice,) 

Fublicam — Ofences-^Enffland,) 
As  the  offences  against  the  terms  of  the  certificate  must  be  committed  **  tnow- 
ingfy"  or  wilfully,  a  question  has  often  occurred  in  England  whether  the  publican 
is  answerable  for  the  misconduct  of  his  wife  or  servants  in  violating  the  certificate, 
and  the  lesning  of  the  Court  is  to  sustain  such  liability ;  and  that  the  intention  of 
the  words  is  to  prevent  his  being  made  responsible  for  an  act  done  privately  or 
clandestinely  by  nis  guests  or  other  parties;  Rex  v.  Walter,  3  Esp.  21  ;  Bumly, 
16  M.  and  W.  644 ;  and  see  argument  on  both  sides,  well  stated  in  Stone's  Justieaf 
Manual^  3d  edition,  1845,  page  9.  Mr  Stone  is  of  opinion,  that  under  the  pro- 
hibition of  keeping  open  house,  it  is  not  necessary  to  prove  that  liquor  has  been 
actually  sold  or  drunk,  if  the  house  be  proved  open  for  the  purpose  of  trade.  As 
to  unlawful  games,  these,  in  England,  ^are  enumerated  in  the  33d  Henry  VIII. 
c.  16,  as  follows:— Tables,  tennis,  dice,  cards,  bowls,  quoits,  clashing  and  logating. 
This  Act  was  made  for  the  encouraging  of  archery.  In  Scotland  the  words  are, 
^  any  unlawful  games  whereby  the  lieges  may  be  cozened  or  cheated."  In  England 
the  certificate  is  more  extensive  in  its  terms.  The  words  are,  **  Do  not  knowingly 
suffer  any  unlawful  games,  or  any  gaming  wluUever  therein."  It  has  been  decided 
in  England,  that  it  is  not  necessary  to  prove  that  the  gaming  was  for  money  or 
money's  worth.     An  earthenware  jug  or  the  vessel  used  for  supplying  consumers 
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is  liable  to  seizure  if  not  corresponding  to  the  imperial  standard  ;  Workington 
V.  Young  (19  L.  J.  348,  Excheq.)  A  conviction  was  held  good  though  not  men- 
tioning the  Statutes  contravened  or  naming  the  persons  alleged  to  have  been  in  the 
house ;  Wray  v.  Toke,  12  Q.  B.  492 ;  Stone,  page  11.  . 

PUBLICATION.    See  Edict^Inhihiiion^Interdictian. 

PURGING  AN  IRRITANCY.    See  Irritancv, 

PURPRESTURE  was  a  feudal  delict,  punished  by  forfeiture  of  the  feu,  and 
incurred  by  encroaching  on  the  reserved  property  of  the  superior  ;  Ersk.  B.  2,  T.  5, 
S.  17. 

PURSUER,  the  claimant  in  an  action  at  law.  If  suing  for  a  penalty,  he  is 
called  the  complainer  or  informer. 

PURSUIVANTS— officers  in  heraldry  appointed  by  the  Lord  Lyon  King-at- 
Arms ;  Ersk.  B.  1,  T.  4,  S.  32. 

PURVIEW  is  the  enactment  of  a  SUtute  beginning  with,  ^'BeU  enaciecLT 

PUTAGIUM— FoBWiCATiow ;  Skens. 


Q 


QUADRIENNIUM  UTILE,  are  the  four  years  after  migority,  wherein  a  minor 
may  quarrel  deeds  done  in  minority  to  his  prejudice ;  Elrsk.  B.  1,  T.  7,  S.  35. 

QUALIFICATION.     See  Eleciim  Law—Jurors— JusHcea. 

QU^QUIDEM  is  the  clause  in  charters  by  progress,  which  set  forth  the  pro- 
gress of  the  title  to  the  person  of  the  granter ;  Ersk.  B.  2,  T.  3,  S.  24. 

QUAKERS  are  exempted  from  swearing  the  usual  oath,  substituting  the  affir- 
mation, *'  I  do  solemnly,  sincerely,  and  truly  declare  and  affirm,"  and  which  expo^ 
the  partv  affirming  to  the  pains  of  perjury,  if  declaration  be  falsely  made.  Where 
the  word  ^Urufy"  was  omitted  on  an  affirmation  by  a  Quaker,  the  vote  for  a  trus- 
tee in  bankruptCY  was  rejected,  although  the  affirmation  closed  with  the  words,  **  all 
which  he  solemnly  declares  and  affirms  to  be  truth;"  21st  June  1850,  M*Cubbin. 
See  Affirmation — Oaths, 

QUAKERS'  AND  JEWS'  marriages,  contnicted  in  England  before  Ist  July  1837, 
and  in  Ireland  before  1st  April  1845,  according  to  the  usages  of  these  denomina- 
tions, are  declared  valid,  provided  both  parties  are  Quakers  or  Jews  respectively ; 
10  and  11  Vict.  c.  58  (1847.) 

QUALIFIED  OATH,  where  an  addition  is  made  to  the  oath — where  intrinsic, 
it  is  taken  as  part  of  the  oath — where  extrinsic  of  the  reference,  the  addition  must 
be  proved  by  evidence  other  than  the  oath,  ex.  gr,  where  a  preseribed  debt  is  ad- 
milted,  but  a  counter  claim  is  sworn  in  compensation ;  "Enk,  B.  4,  T.  2,  S.  11. 
See  ProoTm 

QUANTI  MINORIS  ACTIO  was  an  action  in  the  Roman  law,  whereby  a  pur- 
chaser had  relief  to  the  extent  of  a  deficiency  in  quantity.  It  is  not  known  as  such 
in  Scotch  law.  But  an  essential  error  in  quantity  may  set  aside  a  sale  or  found  a 
defence ;  but  a  mere  error  in  description  as  to  the  number  of  acres  in  an  estate  sold 
by  the  slump,  and  not  by  the  measurement,  will  not  void  the  bargain,  nor  give 
claim  of  abatement ;  23d  Jan.  1801,  Gray  ;  11th  March  1830,  Balmer;  Ersk.  B.  3, 
T.  3,  S.  10  (Ivory's  NoUs,) 

QUANTUM  MERUIT.  Where  there  is  no  proof  of  precise  bargain  as  to  the 
value,  services  are  remunerated  according  to  their  proved  value  ;  11th  June  1847, 
Andersdh.    See  Master  and  Servant, 

QUARANTINE.  The  first  special  Act  to  regulate  vessels  coming  from  places 
where  infectious  disease  prevailed,  was  9  Anne  c.  2,  authorizing  parties  to  appoint 
watchmen  for  the  coast;  repealed  by  7  Gko.  I.  c.  3 ;  revived  by  8  Geo.  I.  c.  8. 
The  most  important  Statutes  in  the  series  which  followed  were  26  Geo.  II.  c,  6,  and 
29  Geo.  II.  c.  8.  The  laws  were  consolidated  by  6  Geo.  IV.  c.  78  and  105.  Bv  this 
Act  the  previous  Statutes  are  repealed,  namely,  46  Geo.  III.  c  98 ;  50  Geo.  III.  c. 
20,  and  51  Geo.  III.  c.  46.  Regulations  with  reference  to  cholera  were  contained 
in  the  Acts  2  and  3  WiU.  IV.  c.  10  and  11 ;  amended  by  2  and  3  Will.  IV.  c.  27  ; 
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continued  by  8  and  4  Will.  lY.  c.  75,  but  which  appear  to  have  fidlen.  The 
Public  Health  Acts  11  and  12  Vict.  c.  63  (1848),  and  13  and  14  Vict.  c.  90  and 
108  (1850),  do  not  apply  to  Scotland.  The  importation  of  diseased  cattle  is  prohi- 
bited  by  11  and  12  Vict.  c.  105  (1848);  continued  by  15  and  16  Vict.  c.  11  (1852). 
Bee  Nuisance — Merchant  Seamen. 

QUARTER  SEAL  is  kept  by  the  Director  of  Chancery,  and  with  which  com- 
mission and  brieves,  gifts  of  lands,  bastardy,  forfeiture,  and  of  uUimus  hceres  are 
sealed.  It  is,  as  the  name  denotes,  the  fourth  part  of  the  Great  Seal ;  Ersk.  B.  2, 
T.  5,  S.  85. 

QUARTER-SESSIONS  of  the  Justices  are,  by  the  SUtute  1661,  c.  38,  directed 
to  be  held  at  the  county  town  on  the  first  Tuesday  of  May,  August,  and 
March,  and  the  last  Tuesday  of  October.  It  has  been  supposed  that  March 
was  inserted  in  the  Statute  in  mistake  for  February.  The  last  mentioned  month 
stands  in  the  instructions  of  Oliver  Cromwell  in  1655  ;  and  in  the  Act  1661  itself 
servants'  wages  are  ordered  to  be  fixed  at  the  quarter-sessions  in  August  and 
Fdffuary,  There  is  three  months*  interval  in  the  one  reckoning,  and  only  two  in 
the  other  mode.  The  Justices  can  adjourn  to  any  intermediate  day ;  and  without 
such  adjournment  there  is  no  power  to  call  an  extraordinary  sessions;  1777,  Uall, 
Mor.  7622.  Two  is  a  <^uorum.  But  in  some  counties  a  rule  and  practice  exist, 
requiring  a  greater  specified  number  for  hearing  of  appeals.  Six  at  least  are 
required  in  Perthshire.  The  Justices  have  no  permanent  chairman,  as  in  England, 
but  elect  their  chairman  for  each  meeting,  who  subscribes  as  preses  of  the  meeting, 
but  is  not  entitled  to  a  casting  vote.  In  case  of  an  equality,  the  judgment  appeal^ 
against  ought  to  be  held  as  afSrmed ;  or  the  chairman  decline  to  vote ;  or  prefer- 
ably, the  cause  stand  adjourned  for  a  further  hearing  at  a  fuller  meeting.  As  the 
stated  days  for  quarter-sessions  do  not  suit  the  period  of  the  year  for  hearing 
appeals  from  the  licensing  courts,  which  are  held  annually  on  the  first  Tuesday  of 
Mar  and  the  last  Tuesdav  in  October,  it  is  the  rule  and  practice  in  some  counties 
to  have  stated  adjourned  sessions  for  the  purpose  of  hearing  appeals.  In  Perth- 
shire, two  such  general  sessions  are,  by  appointment,  held  on  the  last  Tuesday  of 
May  and  the  third  Friday  of  November.  See  Publican — Note  under  lAth  sec.  9 
Geo,  IV.  c.  58. 

In  England,  the  quarter-sessions,  by  1  Will.  IV.  c.  70,  s.  35,  are  appointed  to  be 
held  in  the  first  weeK  after  11th  October,  28th  December,  31st  March,  and  24th 
June ;  but  by  the  4th  and  5th  Will.  IV.  c.  47,  the  Spring  sessions  may  be  held  not 
sooner  than  7th  March,  nor  later  than  22d  April.  Two  Justices  form  a  quorum.  A 
general  intermediate  sessions  may  be  called  at  any  time  by  two  Justices,  but  gener- 
ally there  are  adjourned  sessions  appointed  and  held.  The  chairman  has  no  castine 
vote ;  and  in  case  of  equality,  the  judgment  of  the  Justices  in  special  sessions  should 
stand.     Per  Lord  penman,  Reg.  v.  Hadbury,  10  A.  and  F.  706. 

It  has  been  held  in  England  that  there  is  no  presumption  in  law  that  all  the  Jus- 
tices are  present  at  quarter-sessions,  so  a  sederunt  of  those  present  ought  to  be 
taken ;  Beg.  v.  Inhabitants  of  Cartwarth,  3  G.  and  D.  162.  See  criminal  prosecu- 
tion as  to  intermediate  appeal  to  quarter-sessions  in  CrimincU  Prosecution^  (Nos. 
170,  172,  173, 176,  and  179.)  See  Bastard  (cases  14,  36,  and  40.)  See  also  Justice 
of  Peace. 

QUASI  CONTRACT  arises  from  acts  without  positive  agreement;  ex,  gr.  a  pro- 
tutor  is  bound  to  account, — an  heir  serving  to  an  ancestor,  to  pay  the  ancestor's 
debts;  Ersk.  B.  3,  T.  3,  S.  61. 

QUASI  DELICT  is  culpable  negligence,  amounting  nearly  to  crime,  and  binding 
the  party  to  repair  any  injury  done.     See  Delict. 

QUIA  EMPTORIS.  The  English  Statute  of  Westminster,  3 ;  18  Edward  I 
Statute  1,  regulated  the  sale  of  land,  and  prevented  subinfeudation,  by  requiring  the 
lands  still  to  be  held  of  the  superior ;  Bell  s  Prin.  676. 

QUO  WARRANTO.  An  English  law  writ  which  called  on  a  party  to  show  a 
title  for  taking  an  office  or  franchise,  but  is  now  confined  to  the  smt  of  the  Attorney- 
General  by  information. 

QUONIAM  ATT ACHI AMENTA.  An  old  book  of  Scotch  law;  Ersk.  B.  1, 
T.  1,  S.  36. 

QUORUM.    The  number  of  any  body  authorized  to  act.     The  Court  of  Session, 
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sitting  as  a  Commission  of  Teinds,  requires  nine  Judges  for  a  quorum ;  in  each 
Division  of  the  Court  of  Session,  and  in  the  High  Court  of  Justiciary,  three  Judges 
are  necessary;  one  Justiciary  Judge  may  act  at  Circuit.  Two  Justices  are  a 
quorum,  both  at  quarter  and  special  sessions,  and  when  acting  under  the  Small 
Debt  Act.  In  cases  where  a  quorum  is  not  named  by  deed,  a  majority  is  necessary. 
If  a  quorum  is  named,  and  the  number  is  reduced  by  death  or  otherwise  to  a  less 
number,  the  nomination  falls,  where  not  otherwise  provided  against ;  Ersk.  B.  1, 
T.  7,  S.  15. 

QUOT  was  at  one  time  the  twentieth  part  of  the  entire,  and  afterwards  of  the 
free,  moveable  estate  of  a  deceased  person,  paid  to  the  bishop  of  the  diocese,  and 
afterwards  in  the  shape  of  a  composition  to  the  Commissaries  in  confirmation ;  but 
which  was  finally  abolished  by  4  Geo.  IV.  c.  97^  s.  1 ;  Ersk.  B.  2,  T.  9,  S.  28.  See 
Confirmation. 
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RABBITS.  It  is  theft  to  shoot  or  take  them  from  warrens ;  where  numerous, 
the  tenant  may  shoot  them  to  preserve  his  crops;  13th  Feb.  1828,  Moncrieff. 
They  are  not  game,  unless  where  specially  mentioned  in  certain  Statutes,^  where 
they  are  sometimes  termed  **  conies ;"  Ersk.  B.  2^  T.  6|  S.  7 ;  1  Hume»  82'.  See 
Oame. 

RACK-RENT.     The  full  yearly  value  of  land  as  let  on  lease.    S^  Lease. 

RAGMAN'S  ROLL  (Bagimont*s  Roll).  A  rent-roll  of  benefices  in  Scotland, 
made  up  in  the  reign  of  Alexander  II.  (1275) ;  3  Hailes'  Annals,  200. 

RAG-FAUGU.     Ploughing  the  ground  twice  or  thrice  after  cutting  hay. 

RAILWAY.    The  following  are  the  several  Statutes  which  regulate  railways : — 

Firstj  1  and  2  Vict.  c.  98,  '^  An  Act  to  provide  for  the  conveyance  of  the  mails  by 
railways''  (14th  August  1838). 

Second^  3  and  4  Vict.  c.  97,  ''An  Act  for  regulating  railways"  (10th  August  1840). 
By  sec.  6  there  is  a  penalty  not  exceeding  L.10  for  wilfully  obstructing  inspector  of 
railways,  recoverable  before  any  Justice. 

Thirdf  6  and  6  Vict.  c.  65,  ^^  An  Act  for  the  better  regulation  of  railways,  and  for 
the  conveyance  of  troops  "  (30th  July  1842). 

Fourth,  7  and  8  Vict.  c.  85,  *^  An  Act  to  attach  certain  conditions  to  the  con- 
struction of  future  railways,"  etc.  (9th  August  1844). 

Fifth,  8  Vict.  c.  179  ''An  Act  for  consolidating  in  one  Act  certain  provisions 
usually  inserted  in  Acts,  with  respect  to  the  constitution  of  companies  incorporated 
for  carrying  on  undertaking  of  a  public  nature  in  Scotland  (8th  May  1845)." 
Short  title,  *'The  Compames  Clauses  Consolidation  (Scotland)  Act,  1845."  By 
sections  114, 115, 110,  Justices  have  a  jurisdiction  in  complaints  against  officers  fait- 
Lng  to  account ;  and  by  146  in  questions  of  damages. 

Note. — The  English  Act  of  similar  import,  is  the  previous  chapter,  16. 

Sijcth,  8  Vict.  c.  19,  ^An  Act  for  consolidating  in  one  Act  certain  provisions 
usually  inserted  in  Acts,  authorizing  the  taking  of  lands  for  undertakings  of  a  public 
nature  in  Scotland  (8th  May  1845)."  Short  title,  ''The  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845." 

Note. — The  English  Act  for  similar  purposes  is  the  previous  chapter,  18. 

Seventh,  8  and  9  Vict,  c  33,  **  An  Act  for  consolidating  in  one  Act  certain 
provisions  usually  inserted  in  Acts  authorizing  the  making  of  railways  in  Scotland  ** 
(21st  July  1845).  Short  title,  <<The  Railways  CUtuses  Consolidation  (SootUnd) 
Act,  1845." 

Note. — The  English  Statute  to  the  same  effect  is  chapter  20  of  the  same 
session. 

Eighth,  14  and  15  Vict.  c.  19,  **  An  Act  for  the  better  prevention  of  offences," 
(1851).    Sections  6,  7,  and  8,  relate  to  offences  on  railways. 

Ninth,  17  and  18  Vict.  c.  31,  ^  An  Act  for  the  better  regulation  of  the  traffic  on 
railways  and  canals  "  (1854). 
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The  following  are  the  penalties  provided  bj  several  of  these  Acts : — 

1.  Every  person  who  shall  wilfully  dos  or  cause  to  be  done,  any  thing  in  sudi 
■Huner  as  to  obstruct  any  engine  or  carriage  using  any  railway,  or  to  endanger  the 
safety  of  persons  conveyed  in  or  upon  the  same,  or  shall  aid  or  assist  therein,  shall 
be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Coort  before  which  he  shall  have  been  convicted,  to  be  imprisoned* 
with  or  without  hard  labour,  fior  any  term  not  exceeding  two  years ;  3  and  4  Vict 
c.  97,  8. 16.  (Jwiicei  cannot  try  mder  tkU  clauae,  hut  may  ajtprehend  and  commit 
for  trialf  and  admit  to  bail.) 

2.  If  any  person  shall  wiUully  obstruct  or  m^ede  any  officer  or  agent  of  any  rail- 
way company  in  the  execution  of  his  duty  upon  any  railway,  or  upon  or  in  anv  of 
the  stations  or  other  works  or  premises  connected  therewith ;  or  if  any  person  shall 
wilfully  trespass  upon  any  railway,  or  any  of  the  stations  or  other  woris  or  premises 
connected  therewith,  and  shall  refuse  to  quit  the  same  upon  request  to  him  made  bv 
any  officer  or  agent  of  the  said  coropanv,  every  such  person  so  offending,  and  aU 
others  aiding  or  assisting  therein,  may  be  seized  and  detained,  and  shall  forfeit  to 
Her  Majesty  any  sum  not  exceeding  five  pounds ;  and  in  de&ult  of  payment  thereof 
shall,  or  may  be,  imprisoned  for  any  term  not  exceeding  two  calendar  months  ;  3  and 

4  Vict.  c.  97,  8. 16, 

3.  Any  engine-driver,  waggon-driver,  ^ard,  porter,  servant,  or  other  person  em^ 
ployed  in  conducting  traffic  upon  any  railway,  or  in  repairing  and  maintaining  the 
works  thereof,  who  shall  be  found  drunk  while  so  employed  upon  the  railway,  or  who 
shall  commit  any  offence  against  any  of  the  bye-laws,  rules,  or  regulations  of  the 
company,  or  who  shall  wilfully,  maliciously,  or  negligentlv  do,  or  omit  to  do,  any  act 
whereby  the  life  or  limb  of  any  person  passing  along  or  being  unon  such  radlway  or 
the  works  thereof  respectively,  shall  be,  or  might  be,  iniured  or  endangerea,  or 
whereby  the  passage  or  any  engines,  carriages,  or  trains  snail  be,  or  might  be|,  ob> 
structed  or  impeded,  and  every  person  counselling,  aiding,  or  assisting  therein  as 
idToresaid,  may  be  seized,  detained,  and  taken  bemre  a  Justice,  and  shall  be  im- 
prisoned, with  or  without  hard  labour,  for  any  term  not  exceeding  two  calendar 
months ;  or  shall,  for  every  such  offence,  for&it  to  Her  Majesty  any  sum  not  ex- 
ceeding ten  pounds ;  and  in  default  of  payment  thereof,  shall  be  imprisoned,  with  or 
without  hard  labour  as  aforesaid,  for  a  period  not  exceeding  two  calendar  months ; 

5  and  6  Vict.  c.  B5f  s.  17.     See  also,  sec.  128. 

4.  If  any  person  shall  pull  down  or  injure  any  board  put  up  or  affixed  for  the  pur- 
pose of  pubushing  any  bye-law  or  penalty,  or  shall  obliterate  any  of  the  letters  or 
figures  tnereon,  he  shall  forfeit  for  every  such  offence  a  sum  not  exceeding  five  pounds, 
and  shall  defray  the  expenses  attending  the  restoration  of  such  board  ;  8  Vict.  c.  17, 
c.  66,  s.  148. 

6.  If  any  person  shall  wilfully  pull  down,  deface,  or  destroy  any  toll-board  directed 
to  be  exhibited,  or  any  mile-stone  directed  to  be  set  up  and  maintained  by  the  Act 

8  and  9  Vict.  c.  33,  he  shall  forfeit  a  sum  not  exceeding  five  pounds  for  every  snch 
offence  ;  8  and  9  Vict.  c.  33,  s.  88. 

6.  If  any  person  pull  down  or  injure  any  board  put  up  or  affixed  as  required  by 
the  Statutes  for  the  purpose  of  publishing  any  bye-law  or  penalty,  or  shall  obliterate 
any  of  the  letters  or  figures  thereon,  he  shall  forfeit,  for  every  such  offence,  a  sum 
not  exceeding  five  pounds,  and  shall  defray  the  expenses  attending  the  restoration  of 
such  board  ;  8  and  9  Vict.  c.  33,  s.  136. 

7.  If  any  person  omit  to  shut  and  fasten  any  gate  set  up  at  either  mde  of  the 
railway  for  the  accommodation  of  the  owners  or  occupiers  of  the  adjoining  lands, 
as  soon  as  he  and  the  carriage,  cattle,  or  other  animals  under  his  care  have  passed 
through  the  same,  he  shall  forfeit  for  every  such  offence  any  sum  not  exceeding  forty 
shillings ;  8  and  9  Vict.  c.  33,  s.  68. 

8.  If  any  owner,  lessee,  or  occupier  of  any  mine  lying  under  the  ndlway,  or  any  of 
the  works  connected  therewith,  or  within  forty  yar<u  therefrom,  shall  refuse  to  aUow 
any  person,  appointed  by  the  company  for  that  purpose,  to  enter  into  and  inspect  any 
such  mine,  or  the  works  connected  therewith,  every  person  so  offending  shaUy  fioir 
every  such  reftisal,  forfeit  to  the  company  a  sum  not  exceeding  twenty  pounds;  8  and 

9  Vict.  c.  33,  s.  77. 
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9.  If  any  person,  being  the  owner,  or  haying  the  care  of  any  carriage  or  goods 
passing  or  being  on  the  railway,  shall  on  demand  &il  to  give  to  the  collector  of  tolls,  at 
the  places  where  he  attends  for  the  purpose  of  receiving  goods  or  of  collecting  tolls 
for  the  part  of  the  railway  on  which  such  carriage  or  goods  may  have  travelled,  or 
be  about  to  travel,  an  exact  account,  in  writing,  signed  by  him,  of  the  number  or 
quantity  of  goods  conveyed  by  any  such  carriage,  and  of  the  point  on  the  railway 
n'om  which  such  carriage  or  goods  have  set  out,  or  are  about  to  set  out,  and  at  what 
point  the  same  are  intended  to  be  unloaded  or  taken  off  the  railway,  and  to  specify 
the  respective  numbers  or  quantities  of  goods  liable  to  different  tolls,  or  shall  fiedl  to 
produce  the  way-bill  or  bill  of  lading  to  such  collector  or  other  officer  or  servant  of  the 
company  demanding  the  same,  or  if  he  give  a  false  account,  or  if  he  unload  or  take 
off  any  part  of  his  lading  or  goods  at  any  other  place  than  shall  be  mentioned  in  such 
account,  with  intent  to  avoid  the  payment  of  any  tolls  payable  in  respect  thereof,  he 
shall,  for  every  such  offence,  forfeit  to  the  company  a  sum  not  exceeding  ten  pounds 
for  every  ton  of  goods,  or  for  any  parcel  not  exceeding  one  hundred  weight,  and  so 
in  proportion  for  any  less  quantity  of  goods  than  one  ton,  or  for  any  parcel  exceed- 
ing one  hundred  weight  (as  the  case  may  be),  which  shall  be  upon  any  such  carriage ; 
and  such  penalty  shall  be  in  addition  to  the  toll  to  which  such  goods  may  be  liable  ; 
8  and  9  Vict.  cap.  33,  ss.  91,  92.  Disputes  as  to  amount  of  tolls  to  he  settled  by 
Sheriff  or  two  Justices ;  sec.  93. 

10.  If  any  person  travel,  or  attempt  to  travel,  in  any  carriage  of  the  company,  or 
of  any  other  company  or  party  using  the  railway,  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof ;  or  if  any  person,  having  paid  his 
fare  for  a  certain  distance,  knowingly  and  wilfully  proceed  in  any  such  carnage  be- 
yond such  distance,  virithout  previously  paying  the  additional  fare  for  the  additional 
distance,  and  with  intent  to  avoid  payment  thereof;  or  if  any  person  knowingly  and 
wilfully  refuse  or  neglect,  on  arriving  at  the  point  to  which  he  has  paid  his  fiire,  to 
quit  such  carriage,  evei^  such  person  shall,  for  every  such  offence,  forfeit  to  the  com- 
pany a  sum  not  exceeding  forty  shillings ;  8  and  9  Vict.  c.  33,  s.  96. 

11.  If  any  person  send  by  the  railway  any  aquafortis,  oil  of  vitriol,  gunpowder, 
lucifer  matches,  or  any  other  goods  which,  in  the  judgment  of  the  company,  may  be 
of  a  dangerous  nature,  without  distinctly  marking  their  nature  on  the  outside  of  the 
package  containing  the  same,  or  otherwise  giving  notice  in  writing  to  the  book- 
keeper, or  other  servant  of  the  company  with  whom  the  same  are  left  at  the  time 
of  so  sending,  he  shall  forfeit  to  the  company  twenty  pounds  for  every  such  offence  ; 
8  and  9  Vict.  c.  33,  s.  98.* 

12.  If  any  locomotive  steam-engine  be  used  on  the  railway,  not  constructed  on 
the  principle  of  consuming,  and  so  as  to  consume  its  own  smoke,  where  coal  or 
other  similiar  fuel  emitting  smoke  is  employed,  the  company  or  party  using  such ' 
engine  shall  forfeit  five  pounds  for  every  day  during  which  such  engine  shall  be 
used  on  the  railway ;  8  and  9  Vict.  c.  33,  s.  107. 

13.  If  any  person,  whether  being  the  owner,  or  having  the  care  thereof,  shall 
bring,  or  use  upon  the  railway,  any  locomotive  or  other  engine,  or  any  movinff 
power,  without  having  first  obtained  from  the  company  a  certificate  of  approvu 
thereof^  or  if,  after  notice  eiven  by  the  company  to  remove  any  such  engine  firom 
the  railway,  such  person  ao  not  forthwith  remove  the  same,  or  i^  afUr  notice 
given  by  the  company  not  to  use  such  engine  upon  the  railway,  such  person  do  so 
use  such  engine,  without  having  first  repaired  tne  same  to  the  satisfaction  of  the 
company,  and  received  a  certificate  of  approval  firom  the  pompany,  every  such 
person  shall,  in  any  of  the  cases  aforesaid,  forfeit  to  the  company  a  sum  not  ex- 
ceeding twenty  pounds ;  8  and  9  Vict.  c.  33,  s.  109. 

14.  If  any  carriage,  not  being  of  such  construction  or  in  such  condition  as  the 
regulations  of  the  company  for  the  time  being  require,  be  made  to  pass  or  be 
upon  any  part  of  the  railway  (except  in  directly  crossing  the  same,)  the  owner 
thereof,  or  any  person  having  for  the  time  being  the  charge  of  such  carriage,  shall 
forfeit  to  the  company  a  sum  not  exceeding  ten  pounds  for  every  such  offence ; 
8  and  9  Vict.  c.  33,  s.  112. 

The  following  are  the  sections  which  authorize  the  ordinary  mode  of  procedure 
where  not  specially  provided  for  in  certain  sections  for  particular  offences.    The 


880  RAILWAYS  (Rbcovbry  op  Penalties.) 

foUowing  are  from  the  Company's  Clauses  Act,  8  Vict.  c.  17.    But  simikr  dames 
are  in  the  other  two  Statutes  passed  in  the  same  session,  and  above  noticed. 

CXLIX.  Recovery  of  Penalties, — ^Every  penalty  of  forfeiture  imposed  by 
this  or  the  special  Act,  or  by  any  bye-law  made  in  pursuance  thereof,  the  re- 
covery of  which  is  not  otherwise  provided  for,  may  be  recovered  by  summary 
proceeding  before  the  Sheriff  or  two  Justices ;  and  on  complaint  being  made 
to  any  Sheriff  or  Justice,  he  shall  issue  an  order  requiring  the  party  com- 
plained against  to  appear  before  himself,  if  the  order  be  issued  by  a  Sheriff, 
or  before  two  or  more  Justices,  if  the  order  be  issued  by  a  Justice,  at  a  time 
and  place  to  be  named  in  such  order ;  and  every  such  order  shall  be  served 
on  the  party  offending,  either  in  person  or  by  leaving  the  same  with  some 
inmate  at  his  usual  place  of  abode ;  and  upon  the  appearance  of  the  party 
complained  against,  or  in  his  absence,  afler  proof  of  the  due  service  of  such 
order,  it  shall  be  lawful  for  any  Sheriff  or  two  Justices  to  proceed  to  the 
hearing  of  the  complaint ;  and  upon  proof  of  the  offence,  either  by  the  con- 
fession of  the  party  complained  against,  or  upon  the  oath  of  one  credible 
witness  or  more,  it  shall  be  lawful  for  such  Sheriff  or  Justices  to  convict  the 
offender,  and  upon  such  conviction  to  adjudge  the  offender,  to  pay  the  penalty 
or  forfeiture  incurred,  as  well  as  such  costs  attending  the  conviction,  as  such 
Sheriff  or  Justices  shall  think  fit. 

CL.  Poinding  and  Sale, — If  forthwith,  upon  any  such  adjudication  as 
aforesaid  the  amount  of  the  penalty  or  forfeiture,  and  of  such  costs  as  afore- 
said, be  not  paid,  the  amount  of  such  penalty  and  costs  shall  be  levied  by 
poinding  and  sale ;  and  such  Sheriff  or  Justices,  or  either  of  them,  shall 
issue  his  or  their  warrant  of  poinding  and  sale  accordingly. 

CLI.  Offenders  may  be  detained, — It  shall  be  lawful  for  any  such  Sheriff  or 
Justices  to  order  any  offender  so  convicted  as  aforesaid  to  be  detained  and 
kept  in  safe  custpdy  until  return  can  be  conveniently  made  to  the  warrant 
of  poinding  and  sale  to  be  issued  for  levjring  such  penalty  or  forfeiture,  and 
costs,  unless  the  offender  give  sufficient  security,  by  way  of  recognizance  or 
otherwise,  to  the  satisfaction  of  the  Sheriff  or  Justices,  for  his  appearance 
before  him  on  the  day  appointed  for  such  return,  stTch  day  not  beins  more 
than  eight  days  from  the  time  of  taking  such  security ;  but  if  before  issuing 
such  warrant  of  poinding  and  sale,  it  shall  appear  to  the  Sheriff  or  Justices, 
by  the  admission  of  the  offender  or  otherwise,  that  no  sufficient  poinding 
and  sale  can  be  had  within  the  jurisdiction  of  such  Sheriff  or  Justices 
whereon  to  levy  such  penalty  or  forfeiture,  and  costs,  he  or  they  may,  if  he 
or  they  think  fit,  refrain  from  issuing  such  warrant ;  and  in  such  case,  or  if 
such  warrant  shall  have  been  issued,  and  upon  the  return  thereof  such  in- 
sufficiency as  aforesaid  shall  be  made  to  appear  to  the  Sheriff  or  Justices,  then 
such  Sheriff  or  Justices  shall,  by  warrant,  cause  such  offender  to  be  committed 
to  gaol,  there  to  remain  without  bail  for  any  term  not  exceeding  three  months, 
unless  such  penalty  or  forfeiture,  and  costs,  be  sooner  paid  and  satisfied. 

CLn.  Poinding  and  Sale.->— Where  in  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  any  sum  of  money,  whether  in  the  nature  of  penalty 
or  otherwise,  is  directed  to  be  levied  by  poinding  and  sale,  such  sum  of 
money  shall  be  levied  by  poinding  and  s^e  of  the  goods  and  effects  of  the 
party  liable  to  pay  the  same,  and  the  overplus  arising  from  the  sale  of  such 
goods  and  effects,  afler  satisfjdng  such  sum  of  money  and  the  expenses  of 
tiie  poinding  and  sale,  shall  be  returned,  on  demand,  to  the  party  whose 
goods  shall  have  been  seized. 

CLIII.  Want  of  Form, — ^No  poinding  and  sale  made  by  virtue  of  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  shall  be  deemed  anlaw- 
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ful,  nor  shall  any  party  making  the  same  be  deemed  a  trespasser  or  wrong- 
doer, on  account  of  any  defect  or  want  of  form  in  the  summons,  convictioDy 
warrant,  or  other  proceeding  relating  thereto  ;  but  all  persons  aggrieved 
by  such  defect  or  irregularity  may  recover  full  satisfaction  for  the  special 
damage  in  an  action  before  the  Sheriflf  court. 

CLIV.  Application  of  Penalties. — ^The  Sheriff  or  Justices  by  whom  any 
such  penalty  or  forfeiture  shall  be  imposed,  where  the  application  thereof  is 
not  otherwise  provided  for,  may  award  not  more  than  one-half  thereof  to 
the  informer,  and  shall  award  the  remainder  to  the  kirk-session  of  the 
parish  in  which  the  offence  shall  have  been  committed,  for  the  benefit  of  the 
poor  of  such  parish. 

CLY.  Limitation. — No  person  shall  be  liable  to  the  payment  of  any 
penalty  or  forfeiture  imposed  by  virtue  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  for  any  offence  made  cognisable  before  the 
Sheriff  or  Justices,  unless  the  complaint  respecting  such  offence  shall  have 
been  made  before  such  Sheriff  or  some  Justice  within  six  months  next  after 
the  commission  of  such  offence. 

CLVI.  Damage, — ^If,  through  any  act,  neglect,  or  default  on  account 
whereof  any  person  shall  have  incurred  any  penalty  imposed  by  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  any  damage  to  the  property 
of  the  Company  shall  have  been  committed  by  such  person,  he  shall  be 
liable  to  make  good  such  damage,  as  well  as  to  pay  such  penalty ;  and  the 
amount  of  such  damages  shall,  in  case  of  dispute,  be  determined  by  the 
Sheriff  or  Justices  by  whom  the  party  incurring  such  penalty  shall  have 
been  convicted ;  and  on  non-payment  of  such  damages,  on  demand,  the  same 
shall  be  levied  by  poinding  and  sale,  and  such  Sheriff  or  Justices  shall  issue 
his  or  their  warrant  accordingly. 

CLVn.  Witnesses, — It  shall  be  lawful  for  any  Sheriff  or  Justice  to  sum- 
mon any  person  to  appear  before  him  as  a  witness  in  any  matter  in  which 
such  Sheriff  or  Justice,  or  two  or  more  Justices,  shall  have  jurisdiction, 
under  the  provisions  of  this  or  the  special  Act,  or  any  act  incorporated 
therewith,  at  a  time  and*place  mentioned  in  such  summons,  and  to  adminis- 
ter to  him  an  oath  to  testify  the  truth  in  such  matter ;  and  if  any  person  so 
summoned  shall,  without  reasonable  excuse,  refuse  or  neglect  to  appear  at 
the  time  and  place  appointed  for  that  purpose,  having  been  paid  or  tendered 
a  reasonable  sum  for  his  expenses,  or  if  any  person  appearing  shall  refuse  to 
be  examined  upon  oath,  or  to  give  evidence  before  such  Sheriff  or  Justice, 
or  Justices,  every  such  person  shall  forfeit  a  sum  not  exceeding  five  pounds 
for  every  such  offence. 

CLVni.  Offenders  may  he  detained, — ^It  shall  be  lawful  for^any  officer  or 
agent  of  the  company,  and  all  persons  called  by  him  to  his .  assistance^  to 
seize  and  detain  any  person  who  shall  be  found  committing  any  offence 
against  the  provisions  of  this  or  the  special  Act^  or  any  Act  incorporated 
therewith,  and  whose  name  and  residence  shall  be  unknown  to  such  officer 
or  agent,  and  convey  him,  with  all  convenient  despatch,  before  the  Sheriff 
or  a  Justice,  without  any  warrant  or  other  authority  than  this  or  the  special 
Act ;  and  such  Sheriff  or  Justice  shall  proceed,  with  all  convenient  despatch, 
in  the  matter  of  the  complaint  against  such  offender.  {See.  159  applicable 
only  to  Sheriff,) 

CLX.  Form  of  Conviction. — ^The  Sheriff  or  Justice,  or  Justices,  before 
whom  any  person  shall  be  convicted  of  any  offence  against  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  may  cause  the  conviction  to  be  drawn 
up  according  to  the  form  in  the  schedule  (G)  to  this  Act  annexed. 

3k 
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CLXI.  Proceedings  not  to  be  vacated. — No  proceeding  in  pursuance  of  tliis 
or  the  special  Act,  or  any  Act  incorporated  therewith,  shall  be  quashed  or 
vacated  for  want  of  form,  nor  shall  the  same  be  removed  by  suspension  or 
otherwise  into  any  superior  court.     {Sec,  162  applicable  to  Sheriff  only,) 

CLXIII.  Appeal  to  Quarter- Sestions. — ^If  any  party  shall  feel  aggrieved 
by  any  determination  or  adjudication  of  any  Justice,  or  two  or  more  Justices, 
with  respect  to  any  penalty  or  forfeiture  under  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  such  party  may  appeal  to  Uie 
general  quarter-sessions  for  the  county  or  place  in  which  the  cause  of  appeal 
shall  have  arisen  ;  but  no  such  appeal  shall  be  entertained  unless  it  be  made 
within  four  months  next  after  the  making  of  such  determination  or  adjudi- 
cation, nor  unless  ten  days'  notice  in  writing  of  such  appeal,  stadng  the 
nature  and  gi'ounds  thereof,  be  given  to  the  party  against  whom  the  appeal 
shall  be  brought,  nor  unless  the  appellant  forthwith  after  such  notice  enter 
into  recognizances,  with  two  sufficient  sureties,  before  a  Justice,  conditioned 
duly  to  prosecute  such  appeal,  and  to  abide  the  order  of  the  Court  thereon. 

CLXIV. — Appeal  Court, — At  the  quarter-sessions  for  which  such  notice 
shall  be  given,  the  Court  shall  proceed  to  hear  and  determine  the  appeal  in 
a  summary  way,  or  they  may,  if  they  think  fit,  adjourn  it  to  the  following 
sessions  ;  and  upon  the  hearing  of  such  appeal,  the  Court  may,  if  they  think 
fit,  mitigate  any  penalty  or  forfeiture,  or  they  may  confirm  or  quash  the  ad- 
judication, and  order  any  money  paid  by  the  appellant,  or  levied  by  distress 
upon  his  goods,  to  be  returned  to  him,  and  may  also  order  such  further  satis- 
faction to  be  made  to  the  party  injured  as  they  may  judge  reasonable  ;  and 
they  may  make  such  order  concerning  the  costs,  both  of  the  adjudication 
and  of  the  appeal,  as  they  may  think  reasonable. 

G. — Form  of  Conviction  before  to  wit. 

Be  it  remembered,  that  on  the  day  of  in  the  year  of 

our  Lord  A,  B,\9  convicted  before  me  C,  the  Sheriff,  or  before 

us,  D,  E,^  two  of  Her  Majesty's  Justices  of  the  Peace  for  the  county  of 
\here  describe  the  offence  generally^  and  the  time  and  placCj  when  and  where 
committed^']  contrary  to  the  [here  name  the  special  Act"],     Given  under  my 
hand  \or  under  our  hands^"^  the  day  and  year  first  above  written. 

.r  m  3.  P. 
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The  Board  of  Trade  are  appointed  commissioners  of  railways  by  14  and  15  Vict, 
c.  64  (1851.) 

The  Acts  for  the  dissolution  and  abandonment  of  railways  arc,  9  and  10  Vict.  c.  28 
(1846) ;  and  13  and  14  Vict.  c.  83  (1850.) 

The  Act  for  regulating  the  gauges  of  railways  is  9  and  10  Vict.  c.  67  (1846.) 

The  Act  for  compensating  the  families  of  persons  killed  by  accidents,  is  9  and  10 
Vict.  c.  93  (1846) ;  but  does  not  extend  to  Scotland. 

The  Act  8  Vict.  c.  3  (1845),  authorized  the  appointment  of  additional  constables 
for  keeping  the  peace  amongst  labourers  employed  in  the  construction  of  railways 
and  other  public  works.  It  was  held  that  the  opening  of  the  railway  under  sanction 
of  the  Board  of  Trade  did  not  free  the  company  from  liability  under  this  Statute. 
It  was  further  held  that  the  Sheriff  alone  was  the  party  to  make  and  enforce  Uie 
order  of  payment ;  but  that  the  recovery  could  not  be  by  distress,  but  by  tbe  usual 
mode  of  poinding  and  sale ;  27th  January  1847,  North  British  Rtiilway  Company — 
affirmed,  in  House  of  Lord,  14th  July  1848.  Obtaining  by  false  pretences  a  nee 
railway  pass  was  held  an  offence  under  7  and  8  Geo.  IV.  c.  29,  s.  53 ;  Reg. «.  Boulton. 
19  Law  J.  (N.  S.)  M.  C.  67.     An  assault  committed  by  a  railway  s^rant  to  compel 
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payment  of  fare  may  be  so  ratified  by  the  company  as  to  render  them  liable ;  Eastern 
Company  v.  Broome,  20  Law  J.  (N.  S.)  Exch.  196.  The  terms  of  ticket  held  to 
liberate  company  from  damage  sustained  by  horses ;  Austin  r.  Manchester  Railway 
Company,  20  Law  J.  (N.  8.)  Q.  B.  440.  Same  found  in  case  of  damage  done  to 
cattle  by  insufficiency  of  truck  ;  Chippendale  v,  Leeds  and  York  Railway  Company* 
21  Law  J.,  Q.  B.  22.  A  servant  may  sue  for  loss  of  his  luggage  though  his  master 
paid  his  fare ;  ^  the  liability  in  such  a  case  being  independent  of  the  contract ;"  Mar- 
shall, 21  Law  J.,  C.  P.  34.  Held  a  breach  of  contract  where  an  excursion  train  did 
not  return  to  the  place  from  which  it  set  out ;  Great  Northern  Railway  Company, 
21  Law  J.,  Q.  B.  178.  A  railway  company  held  not  liable  for  merchandise  taken  as 
^^^S^  unless  obviously  seeiv.to  be  such  and  not  charged.  Husband  and  wife  £re 
entitled  each  to  their  quantity  of  luggage ;  Great  Northern  Railway  Company,  21 
Law  J.,  Ex.  114.    See  cases  under  Assaulty  and  Culpable  Homicide, 

RANKING  AND  SALE  is  a  process  in  the  Court  of  Session  for  the  sale  of  the 
lands  of  an  insolvent  party  not  entitled  to  the  benefit  of  the  Sequestration  Act  (the 
reason  for  such  exclusion  being  far  from  obvious),  whereby,  at  the  suit  of  an  heritable 
creditor,  or  the  apparent  heir  of  the  insolvent  debtor  (1695,  c.  24),  the  lands,  after 
tedious  and  expensive  proceedings,  are  sold,  and  the  price  divided  amongst  the  credi- 
tors, according  to  their  rights  and  preferences;  1681,  c.  17 ;  1690,  c.  20;  1695,  c  6; 
64  Geo.  III.  c.  137.     Act  of  Sederunt,  11th  July  1794 ;  2  Darling's  Practkey  628. 

RAPE  (Raptua)  is  one  of  the  four  pleas  of  the  Crown,  which  therefore  can  only 
be  tried  in  the  Justiciary.  It  is  a  capital  ofience,  and  therefore  hot  bailable. 
It  consists  of  carnal  knowledge  of  a  woman  forcibly  and  without  her  consent.  It 
matters  not  whether  she  be  maid,  wife,  widow,  or  even  a  harlot,  though,  in  the 
latter  case,  the  proof  of  constraint  must  necessarily  be  strong.  Actual  violence  is 
not  necessary  to  the  crime  on  girls  below  twelve  years  of  age,  such  young  persons 
being  incapable  of  consent.  The  administering  of  stupifying  drugs  is  sufficient 
to  the  constitution  of  the  crime,  and  in  one  case  a  party  going  into  the  bed  of  a 
married  woman,  and  having  connection  with  her  while  she  was  under  the  impression 
he  was  her  husband,  was  found  relevantly  charged  with  rape;  21st  June  1847, 
Eraser.  The  woman's  evidence  must  be  strongly  corroborate^  and  her  statements 
in  either  way  made  recently  after  the  fact,  form  important  points  of  evidence. 
Assault  with  intent  to  ravisn,  is  a  crime  visited  by  an  arbitrary  punishment,  and 
which  is  therefore  bailable  ;  1  Hume,  301.  By  the  law  of  England  the  charge  of 
rape  on  girls  under  twelve  years  of  age,  is  held  cpmpleted  upon  proof  of  penetration 
only;  9  Geo.  IV.  c.  31,  s.  18.  It  has  been  decided  in  Scotland  by  a  full  Bench, 
that  emission  is  not  necessary  to  the  completion  of  the  crime,  but  that  penetration 
is  sufficient;  12th  March  1836,  Robertson;  1  Swint  93.  A  boy  of  fourteen  years 
of  age  was  convicted  and  transported  for  the  crime  of  rape,  20th  September  1841, 
Fulton;  2  Swin.  664.  By  the  English  Statute,  4  and  5  Vict.  c.  66,  capital  punish- 
ment is  abolished  for  this  crime,  and  transportation  for  life  substituted. 

RATIFICATION  BT  A  MINOR  after  but  not  before  majority,  bars  reduction 
of  deeds  done  in  minority;  Ersk.  B.  3,  T.  8,  S.  39.     See  Minor — Vur€Uor, 

RATIFICATION  BY  AN  HEIR  in  minority,  bars  his  challenge  of  a  deathbed 
deed  of  his  ancestor;  Ersk.  B.  3,  T.  8,  S.  39. 

RATIFICATION  BY  A  WIFE  is  a  voluntary  oath  or  decUiratbn  taken  in  the 
absence  of  the  husband  before  av^  Justice^  though  she  be  not  within  his  jurisdiction^ 
declaring  that  she  made  or  consented  to  a  deed  of  her  own  free  will.  The  want  of 
such  ratification  does  not  render  the  deed  null.  But  where  ratification  has  followed 
it  must  first  be  set  aside  before  the  deed  can  be  attacked ;  1st  March  1834,  Risk. 
Such  ratifications  are,  by  Act  6  and  7  Will.  IV.  c.  43,  exenopted  from  the  Act  6  and 
6  Will.  IV.  c.  62,  for  the  abolition  of  unnecessary  oaths.  The  following  is  the  form 
of  Ratification  :-^ 

At  ,  the  day  of  ,  In  presence  of  F.^ 

one  of  Her  Majesty's  Justices  of  the  Peace  for  the  county  of  $ 

and  also  in  presence  of  me,  notary  public,  and  witnesses  subscribing.  Compeared 
personally  the  within  desired  B.,  and  in  the  absence  of  her  said  husband,  Beatified 
and  Approved  of  the  withm  written  in  the  whole  heads,  articles^ 

and  clauses  thereof;  and  declared  that  she  was  noways  co-acted,  compelled^  or 
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seduced  to  concur  in  the  same,  but  that  she  did  so  of  her  own  free  will  and  motire; 
and  gave  her  great  oath,  that  she  should  never  (quarrel  or  impugn  the  same,  directlr 
or  indirectly,  any  manner  of  way,  in  time  coming,  as  she  should  answer  to  Qod. 
Wherevpon  ,  as  procurator  for  the  said 

within  designed,  asked  and  took  instruments  in  the  hands  of  me,  the  said  notary 
public.  These  things  were  so  done,  place,  day,  month,  and  year  foresaid,  before  and 
m  presence  of  L.  and  M.,  witnesses  to  the  premises,  specially  called  and  required, 
ana  hereto  with  me  subscribing. 

(Signed)  B. 

X.,  witness.  F.,  a/l  P, 

M.f  witness.  Prcsmiua  Attestor^  G.,  N,  P. 

RATIONES  DECIDENDI  are  the  reasons  of  judgment  expressed  bj  distinct 
findings,  or  preferable  by  notes  annexed,  which  being  held  no  pajrt  of  the  judgment, 
make  an  error  of  less  consequence  in  point  of  form.  By  the  Sheriff-Court  Act  (16 
and  17  Vict.  c.  80,  s.  13),  the  Sheriff  is  required  ''  to  set  forth  in  his  interlocutor, 
or  in  a  note  appended  to  and  issued  along  with  it,  the  grotmd  on  which  he  has  pro- 
ceeded;" M'Glashan  (1854)  297. 

RE  ME  RCA  TORI  A — Writings  confined  to  mercantile  transactions,  are  privi- 
leged, and  therefore  do  not  require  the  solemnities  of  deeds. 

READING  OF  DEEDS.  This  ought  always  to  be  done,  when  executed  by 
notaries ;  but  if  the  deed  be  regularly  executed,  it  is  not  necessary  to  prove  previous 
reading  to  support  it.  But  the  proof  of  fraudulent  concealment  rests  with  the  party 
challenging  the  deed  ;  Ersk.  B.  3,  T.  2,  S.  8.     See  Deed, 

REAL  ACTIONS  concerning  property  in  distinction  to  personal  actions  oon- 
cemingj)ersonal  rights  or  possessory  rights;  Ersk.  B.  4,  T.  1,  S.  10. 

REAL  BURDENS  are  imposed  on  heritage. 

REAL  RIQUT,  or  jus  in  re,  distinguished  from  jus  ad  rem,  or  personal  right ; 
Ersk.  B.  3,  T,  1,  S.  2. 

REAPERS,  like  other  farm  servants,  though  hired  by  the  day,  have  a  preference 
even  over  the  landlord  upon  the  crop  secured  by  their  labour.  See  Jtfaster  md 
Servant. 

REBELLION,  besides  that  which  constitutes  the  crime  of  high  treason,  there 
was  recognised  by  the  law  of  Scotland  civil  rebellion,  in  the  case  of  those  who  were 
denounced  at  the  horn  for  disobedience  to  letters  of  horning,  whereon  serious  conse- 
quences followed,  but  which  were  abolished  by  the  Act  20  Geo.  II.  c.  60  (Jurisdictioo 
Act) ;  1  Hume,  187.     See  Homing. 

RECEIVING  STOLEN  GOODS,  m  English  law  corresponding  with  the  Scotch 
crime  of  reset. 

RECKLESS  DRIVING,  etc.     See  Culfable  Homicide. 

RECLAIMING  DAYS,  the  period  withm  which  a  reclaiming  petition  against  an 
interlocutor  may  be  presented.  In  the  Court  of  Session  the  term  is  now  limited  to 
ten  days  in  cases  of  mterlocutors,  and  to  twenty-one  days  on  the  merits;  13  and  14 
Vict.  c.  36,  s.  11.  In  Sheriff-Courts  seven  days  are  allowed  to  enter  appeal  to  the 
Sheriff,  and  within  a  fiurther  term  of  eight  days  to  lodge  a  reclaiming  petition,  or 
give  notice  of  a  desire  to  be  heard  orally;  16  and  17  Vjct.  c.  80,  s.  16,  M'Glashan 
(1854),  p.  303.  In  the  court  of  the  Justices  all  actions  being  of  a  summary  charac^ 
ter,  seven  days  ought  to  be  the  rule;  onlv  one  petition  is  allowable,  and  to  which  an 
answer  may  be  taken.     No  petition  is  allowed  under  the  Small-Debt  Acts. 

RECOGNITION  was  a  casualty  in  ward-holding,  whereby  the  vassal  disposing  of 
his  lands  without  the  superior's  consent,  the  fee  reverted  to  the  superior.  It  was 
abolished  by  the  20  Geo.  II.  c.  60  (Jurisdiction  Act). 

RECOGNIZANCE,  a  judicial  bond  in  England,  whereby  the  parties  eng^age  to 
forfeit  a  certain  sum  on  failure  to  perform  a  specified  act. 

RECOMMENDATION,  where  given  spontaneously,  may  be  construed  into 
guarantee  of  the  party  recommended.     Sec  Guarantee, 

RECOMPENSE  is  due  where  one  is  made  richer  by  another  without  intention, 
as  where  a  person  builds  on  the  ground  of  another,  believing  it  to  be  his  own 
property,  and  there  the  owner  must  make  recompense  so  far  as  therebj  enriched 
\hLcratus,) 
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KECOMPENSATION  is  where  the  defender  having  met  the  pursuer's  claim 
with  a  counter  account  in  compensation,  the  pursuer  may  in  his  turn  meet  such 
with  another  claim  not  sued.  But  whatever  be  the  result,  the  pursuer  can  have 
decree  for  no  greater  sum  than  contained  in  his  original  action,  but  must  sue  for 
the  farther  ckim  bj  separate  or  supplementary  action.  These  mutual  compensa- 
tions occur  not  unfirequentlj  in  small-debt  courts.    See  Compensation, 

RECONVENTION.  Where  a  foreigner  sues  in  the  courts  of  this  country,  he 
is  liable  to  be  called  to  the  same  court  by  the  defender  (but  none  other)  for  a 
counter  claim,  so  as  to  have  it  constituted  b^  decree.  This  rule  has  no  place 
between  natives  residing  in  different  local  jurisdictions. 

RECORD  CLOSED,  is  the  concluded  statement  of  facts  as  finally  adjusted  and 
closed,  on  which  alone  jud^ent  is  given  both  in  the  supreme  and  local  courts  of 
Scotland,  and  which  though  not  enforced  by  express  Statute,  ought,  as  far  as  prac- 
ticable, to  be  foUowed  in  the  court  of  the  Justices.  This  valuable  improvement  was 
introduced  by  the  Jurisdiction  Actf  6  Geo,  IV.  c.  120  (1825),  and  followed  by 
several  subsequent  Statutes  and  Acts  of  Sederunt. 

RECORD  COURTS  in  England  are  Crown  Courts,  which  alone  have  power  to 
fine  and  imprison. 

RECORD  CRIMINAL.    See  Criminal  Prosecution.    . 

RECORDER  in  English  burghs  is  somewhat  similar  to  the  assessors  of  magis- 
trates in  Scotch  burghs. 

RECORDS. 

1.  Royal  Grants. — The  precepts  or  warrants  are  preserved  as  a  record  in  the  va- 
rious offices  where  the  grants  have  been  sealed. 

2.  Decrees. — The  judicial  processes  or  records,  with  the  judgments  of  courts,  are 
preserved  by  the  clerks  of  courts  as  warrants  for  the  extracts,  and  they  cannot  be 
thereafter  borrowed  up  by  either  party,  who  may,  however,  take  up  on  receipt  the 
productions  severally  made  by  them.  The  Court  may,  for  the  ends  of  justice,  order 
production  of  an  extracted  process. 

3.  Deeds  are  recorded,  either,  first,  as  probative  writs,  without  having  a  clause  of 
registration,  in  which  case  the  deeds  are  copied  in  the  record,  and  returnable  ;  1698, 
c.  4 ;  or,  second,  for  preservation,  as  deeds  of  settlement ;  or,  third,  for  execution^ 
as  bonds.  In  the  two  latter  named  registrations  the  principal  deed  itself  is  retained, 
and  an  extract  given  out,  containing  warrant  for  diligence  where  execution  has  been 
consented  to.  Formerly,  on  the  creditor's  death,  an  action  of  registration  was  ne- 
cessary, at  the  instance  of  his  heir ;  but  the  Act  1693,  c.  15,  allowed  registration, 
notwithstanding  the  death  of  either  party.    See  Froof, 

4.  Diligence. — Inhibitions,  adjudications,  and  expired  charges  of  homing  and  de- 
crees, are  recorded  in  separate  records,  kept  for  these  purposes. 

5.  Heritable  Rights. — The  records  of  these  were  finally  established  by  16179  c.  16 
(for  burghs  by  1661,  c.  11.)  Registration  was  required  within  sixty  days  from  in- 
feftment,  otherwise  the  infeftraent  was  declared  to  make  no  faith  against  third  par- 
ties. Instruments  of  resignation  are  regulated  by  1669,  c.  3.  There  is  a  general 
record  in  Edinburgh  for  aU  Scotland,  and  particular  local  registers  are  kept  through- 
out Scotland  for  mstricts  not  identical  witn  counties.  Searches  in  both,  and  in  the 
other  records,  for  forty  years,  are  Decenary  in  all  progress  of  writs. 

6.  Entails. — A  record  is  kept,  under  the  superintendence  of  the  Court  of  Session, 
in  which  entails  must  be  reom^led  to  give  them  validity ;  1685,  c.  22. 

RECOURSE — the  daim  of  a  holder  of  a  bill  on  previous  indorsers,  and  of  a  dis- 
ponee  or  assignee  against  his  author  or  <^ent  for  relief,  where  deprived  of  all  or  any 
part  of  the  subject ;  Ersk.  B.  3,  T.  2,  S.  27. 

RECRIMINATION— a  plea  in  an  action  of  divorce,  where  the  defender  pleads 
that  the  pursuer  has  been  also  guilty  of  adultery  ;  but  it  must  be  made  the  ground  of 
a  counter  action,  and  both  parties  are  divorced  on  the  proof  of  the  guilt  of  both ;  but 
neither  is  liable  to  ihe  consequences  which  otherwise  would  follow  on  a  decree  pro* 
ceeding  on  the  guilt  of  one  party.    See  Divorce. 

REDDENDO.  The  clause  in  charters  specifying  the  return  in  feupduty  or  ler* 
vices  paid  for  the  grant;  Ersk.  B.  2,  T.  3,  S.  24.    See  Charter. 


886  RED— REG 

REDEEMABLE  RIGHTS  were  wadseU  and  annualfmis  ;  but  both  aie  super, 
seded  bj  the  modem  bond  and  disposition  in  securitjr. 

RED-HAND.  A  murderer  taken  red'hand  (or  m  tbe  act)  was  liable  to  be  triei 
capitally  before  the  Sheriff.  The  last  instance  of  this  was  attempted  in  1733,  befioif 
the  Provost  of  Edinburgh,  as  Sheriff  of  the  city;  2  Hume,  63. 

REDUCTION  Ain>  REDUCTION-IMPROBATION  are  forms  of  action,  eon- 
peteDt  only  in  the  Court  of  Session,  to  reduce  deeds.  The  latter  proceeds  on  the 
ground  of  falsehood  and  foi^err,  and  therefore  has  tlie  concourse  of  tbe  Lord  Advo- 
cate ;  and  the  certification  is,  that  if  the  writing  be  not  produced,  it  will  be  hdd  as 
forged  and  fabricated.  Reduction  is  also  a  mode  of  reviewing  decrees  of  local  courts 
where  advocation  and  suspension  are  not  open  as  remedies.  A  reducHon  reducim 
is  an  action  to  reduce  a  decree  of  reduction ;  6  Oeo.  lY.  c  120,  s.  27. 

REFORM  ACT,  6  Will.  IV.  c.  65 ;  4  and  6  Will.  IV.  c.  88  ;  5  and  6  Will.  IV. 
c.  78 ;  17  and  18  Vict.  c.  102.     See  Election  Law, 

REFORMATION  lie  SCOTLAND  occurred  in  1560,  and  tbe  Reformed  Onudi 
was  established  by  Act  1567,  c.  2. 

REGALIA  are  the  Crown  rights ;  also  tbe  name  giren  to  tbe  ensignia  of  rojiltj 
preserved  in  the  Crown-room  in  Edinburgh  Castle. 

REGALITY — a  territorial  jurisdiction  given  to  Lords  of  Regality  ;  abolished  bj 
the  Jurisdiction  Act,  20  Geo.  11.  c.  50,  2  Hume,  30. 

REGIAM  MAJESTATUM — an  ancient  compilation  of  law  said  to  have  been 
ordered  by  David  I.  This  book  has  been  made  matter  of  controversy.  Craig,  Stair, 
and  Sir  Walter  Scott  maintain  that  it  is  a  copy  of  the  Englisli  Regiam,  PoUskUm 
by  GlanviUe ;  whilst  Ross  argues  for  its  authenticity  as  a  Seotcb  document ;  but  the 
weight  of  authority  is  on  the  side  of  the  former. 

REGISTRATION.     See  Recotd, 

REGISTRATION  of  BIRTHS,  MARRIAGES,  and  DEATHS.  Theae  ire 
regulated  by  the  17  and  18  Vict.  c.  80,  <<  An  Act  for  the  better  Registratimi  of 
Births,  Deaths,  and  Marriages  in  Scotland  "  (7th  Aug.  1854),  of  whicb  Act  the  fol- 
lowing is  a  summary : — 

Sec.  1.  Commencement  of  Act Thejxrevious  system  to  cease  after  Slst  Dec  1854,90 

far  as  regards  births,  deaths,  and  marriages  thereafter.  But  persons  may  register,  on 
or  before  31st  Dec.  1855,  in  the  former  registers  any  sueh  as  have  taken  plu^  befine 
said  first  date  ;  and  all  existing  registers,  and  extracts,  and  certificates  therefirom  to 
remain  in  same  legal  force  and  effect. 

2.  RegUter-Officeand Registrar-Oeneral. — Her  Migesty  to  provide  an  office  in  tbe 
General  Register-House  at  Edinburgh,  and  to  appoint  the  deputy  of  the  Lord  Clerk- 
Registrar  to  be  Registrar-General  with  additional  salary,  not  exceeding  Ii.400  per 
annum. 

3.  Secretary, — The  Registrar-General,  with  approbation  of  the  Gommissionen  of 
Treasury,  to  appoint  a  secretary,  who  may  act  in  absence  of  the  Registrar-Genen^ 
with  salary  not  exceeding  L.300. 

4.  CUrk$  and  Officers, — The  Registrar-General,  with  such  approbation,  to  appoint 
clerks,  officers,  and  servants,  and  to  remove  them,  and  to  fix  their  salaries. 

5.  Expenses  of  Offi/ce^  etc, — Salaries  and  expenses,  imder  direction  of  R^^istrar- 
General  or  Sheriff,  to  be  paid  by  Treasury. 

6.  Reg^dations, — One  Secretary  of  State,  or  Registrar-General,  witb  his  approba- 
tion, may  make  regulations  for  the  management  of  the  offices  and  duties  ci  officers, 
to  be  laid  before  Parliament  within  six  weeks  if  sitting,  or  one  month  after  com- 
mencement of  next  session. 

7.  Abstract  of  Registers, — ^Registrar-General  to  transmit  once  in  every  year  to 
Secretary  of  State  for  Home  Department  a  general  abstract  of  the  register,  to  he 
laid  before  Parliament  within  one  month. 

8.  Parochial  Registrars. — A  Registrar  to  be  elected  by  the  Parochial  Board  of  each 
parish  (including  those  erected  under  Act  7  and  8  Vict.  c.  44,  not  being  a  burgh  or 
part  of  a  burgh),  and  such  board  shall  be  judges  of  the  qualifications  of  persons  to 
be  elected.  But  session-clerk  in  office  at  the  date  of  passmg  of  Act  to  be  registrar 
for  the  parish,  unless  it  be  proved  to  the  Sheriff  that  he  is  uiSst  for  the  office,  or  that 
the  duties  he  has  to  discharge  are  incompatible  with  such  office. 

9.  Meetings  of  Parochial  Boards, — ^Meetings  of  board  to  be  called  for  th^  trial 
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of  qualifications  and  election  of  Registrar  by  the  Inspector,  by  direction  of  Sheriff 
or  board,  in  same  manner  as  ordinary  meetings,  to  be  held  forthwith  ;  and  Inspector 
within  six  days  after  vacancy  in  the  office,  shall  apply  to  Sheriff  or  board  to  appoint 
time  and  place  for  meeting  to  elect;  and  incase  of  no  Inspector,  chairman  of  board  shall 
apply  to  Sheriff,  or  himself  appoint  time  and  place  for  meeting.  If  the  vacancy  is 
by  death  of  the  Registrar  who  was  a  schoolmaster,  the  Sheriff,  or  board  with  his  con- 
sent, may  postpone  election  for  a  period  not  exceeding  four  months,  imtil  the  election 
of  a  successor  of  such  schoolmaster. 

10.  Union  and  Division  of  Parishes. — At  anytime  Sheriff  may  divide  a  parish, 
or  unite  parishes  or  portions  of  parishes  into  one  or  more  districts,  and  which  shall 
be  held  a  separate  parish  for  the  purposes  of  the  Act ;  and  Sheriff  shall  fix  the  divi- 
sion or  union  of  such  parish  or  union  ;  and  notice  of  such  division  or  union  shall  be 
affixed  on  doors  of  all  known  places  of  public  worship  within  parishes  thereby  affected, 
for  three  consecutive  weeks  before  division  or  union  comes  mto  operation,  and  pub- 
lished twice  a  week  for  three  consecutive  weeks  in  two  newspapers  published  or 
usually  circulated  in  parish  or  county.  Any  session-clerk  entitled  to  be  Registrar  of 
any  parish  shall  be  the  Registrar  of  such  one  of  said  districts  as  shall  be  appointed 
by  the  Sheriff. 

11.  Annexation  of  Parishes. — Sheriff  may  annex,  for  the  purposes  of  this  Act, 
any  small  portion  of  a  parish  to  an  adjoining  parish ;  but  parochial  funds  of  parish 
annexed  shall  pay  for  registrations  for  portions  annexed.  But  Parochial  Boards  to 
have  no  voice  in  the  election  of  Registrar  in  the  parish  to  which  annexed. 

12.  Election  of  Parochial  Registrars, — On  vacancy,  the  Parochial  Board,  at  meeting 
specially  called,  shall  elect  Registrar  for  parish  or  district ;  and  any  dispute  to  be 
settled  by  the  Sheriff  summarily,  on  hearing  parties  verbally ;  and  in  case  of  tempo- 
rary vacancy,  the  Sheriff  to  appoint  an  interim  Registrar ;  and  all  elections  and  ap- 
pointments to  be  intimated  to  the  Registrar-General  within  ten  days. 

13.  Heritors  to  Elect. — In  case  of  no  Parochial  Board  in  parish  or  district,  the 
heritors,  subject  to  the  approbation  of  the  Sheriff,  to  appoint  a  Registrar. 

14.  Assistant-Registrar. — Registrar,  with  the  approbation  of  Parochial  Board,  or 
Sheriff  where  there  is  none,  may  appoint  an  assistant,  and  may,  with  the  like  appro^ 
bation,  dismiss  him.  But  entries  to  be  authenticated  by  Registrar  until  Registrar  be 
unable  to  act. 

15.  Removal  of  Registrars. — ^No  Registrar  to  acqmre  any  vested  right  of  office; 
and  Sheriff  may  remove  him  for  neglect  or  unfitness,  on  application  of  Parochial 
Board,  of  which  notice  is  to  be  given  in  parish ;  and  such  Registrar  removed  shall  be 
incapable  of  reappointment ;  and  the  Parochial  Board  shall  elect  another.  The 
Sheriff's  judgment  final,  and  not  subject  to  review. 

16.  iVb  Stamp  DtUy, — Appointments  and  certificates,  etc.,  are  exempted  firom 
all  stamp  duties. 

17.  Fees. — Registrar  to  receive  fees,  and  annuallv,  within  ten  days  after  31  st  July,  to 
transmit  accounts  thereof  up  to  that  date  to  the  Sheriff,  by  him  to  be  furnished  to  the 
Registrar-General,  and  if  required,  to  one  of  the  Secretaries  of  State.  See  sec.  31,  etc 

18.  Existing  Registers. — All  registers,  minutes,  etc,  relating  to  the  registration 
of  births,  deaths,  and  marriages,  prior  to  1820,  to  be  transmitted  under  direction  of 
the  Sheriff  to  the  Registrar-General,  and  between  said  date  and  1st  January  1855, 
delivered  to  the  Registrar  appointed  for  the  parish,  or  where  divided,  to  the  Registrar 
of  that  portion  in  which  the  Registrars  are  at  the  time  of  division,  and  Registrar,  if 
desired,  is  to  make  inventories,  a  copy  of  which,  with  a  general  abstract  thereof,  to 
be  sent  to  Registrar-General ;  the  remainder  of  the  said  registers  to  be  transmitted, 
at  the  end  of  thirty  years  after  Ist  January  1855,  to  the  Registrar- General.  All 
such  registers,  etc.,  may  be  searched,  and  certified  copies  obtained  on  payment  of 
the  fees  as  are  authorized  by  the  Act. 

19.  Sessional  Registers. — Where  sessional  matters  shall  be  intermixed  with 
registries,  copies  to  be  taken  and  certified  by  Sheriff,  and  other  copies  left  with  the 
Keeper  and  Registrar,  transmitted  or  the  reverse. 

20.  Burial  Registers. — On  proof  to  satisfaction  of  Sheriff  that  registers  of  deaths 
are  necessary  for  protection  of  rights  of  proprietors,  they  may  be  returned,  and 
correct  copies,  authenticated  by  Sheriff,  to  be  delivered  to  Registrar  of  parish,  and 
ailer  31st  December  1854,  deaths  to  be  registered  in  parochial  registers. 
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21 .  Sheriff  to  superintend  Regittrars. — Sheriff  to  hare  control  and  saperintendenee 
of  Registrars,  and  where  parish  in  more  counties  than  one,  it  shall  be  held  to  be 
within  the  county  in  which  the  parish  church  is  situated. 

22.  Register  JSoxes,  etc. — Registrar-General  to  furnish  iron  boxes,  or  fire-proof 
places  to  be  provided  at  sight  of  the  Sheriff  for  the  deposit  of  registers,  with  lodk 
and  two  keys  and  no  more,  one  to  be  kept  by  Registrar,  and  one  by  Sheriff,  and  to 
be  kept  locKed,  unless  when  in  use. 

23.  Registers  and  Forms,  etc. — ^Registrar-General  to  obtain  and  furnish  re- 
gisters and  all  forms  to  Registrars,  made  up  in  terms  of  the  Act,  and  schedules 
annexed. 

24.  Registers  to  be  Delivered,  etc. — In  case  of  death  or  removal  of  Registrar,  sll 
documents  and  articles  in  his  possession  as  Registrar  to  be  delivered  to  his  successw 
or  such  person  as  Parochial  Board  or  Sheriff  shall  direct,  and  any  person  refusing  to 
deliver  up  any  such  may,  on  application  to  Sheriff  by  the  Parochial  Board,  be  com- 
mitted to  prison  until  delivery  be  made,  or  satisfaction  given. 

25.  Registrars^  residence,  and  notice  thereof. — Registrars  to  dwell  or  have  a 
known  place  of  business  within  the  parish  or  district,  and  his  name  and  addition 
of  Registrar  placed  outside  dwelling  house  or  place  of  business  if  apart  from  house, 
and  Sheriff  shall  cause  to  be  printed  and  affixed  for  two  consecutive  Sundays  in 
November  1854,  and  in  the  months  of  July  yearly  thereafter,  upon  the  doors  of  all 
known  places  of  public  worship  within  the  county  and  burgh,  a  list  of  the  names^ 
dwelling  houses,  and  usual  places  of  business  of  every  Registrar  in  the  county. 

26.  Births  and  Deaths. — Every  Registrar  shall  inform  himself  carefully  of  every 
birth  or  death  which  shall  happen  in  his  parish  or  district,  and  register  without  fee 
or  reward  (except  as  after  provided)  all  particulars  according  to  the  schedules  A 
and  B  annexed,  and  where  birth  is  in  parish  different  from  parish  of  domicile,  he 
shall  transmit  to  such  other  parish,  if  known,  one  copy  of  entry  within  eight  days, 
which  shall  be  transcribed  into  the  register  of  parish  ot  domicile,  with  name  of  parish 
of  birth  marked  on  the  margin. 

27.  Parents^  etc.,  to  inform  of  Birth. — Parents,  or  in  case  of  inability,  person  in 
charge  of  child  bom,  and  the  occupier  of  house  in  which  child  bom,  and  the  nurse 
present  at  birth,  and  in  case  of  illegitimate  children,  the  mother,  or  in  case  of  her 
mability,  the  said  other  person,  shall  within  ttventy-one  days  of  birth,  imder  a  penalty 
not  exceeding  20s.,  attend  personally  and  give  information  of  the  particulars  in 
Schedule  A,  and  sign  the  register,  and  failing  to  give  information,  such  persons  and 
any  other  person  having  knowledge  of  the  particidars  shall,  on  being  required,  withm 
three  months  after  date  of  birth,  under  penalty  of  40s.,  attend  personally  and  give 
the  said  particulars. 

28.  Child  may  be  produced. — In  case  of  any  doubt  of  sex  or  of  the  birth.  Regis- 
trar may  require  production  of  the  child,  and  on  non-compliance  without  satisfactory 
reason,  a  penalty  of  40s.  is  exigible. 

29.  Finding  body  of  Child. — Persons  finding  bodjr  of  new-bom  child  to  inform 
Registrar,  Inspector  of  poor,  or  constable,  who  shall  mform  fiscal,  all  under  a  penalty 
of  40s.  for  default  of  such  notices. 

30.  Children  bom  at  Sea. — If  child  of  Scottish  parents  be  bom  at  sea  on  board  of 
British  vessel,  the  officer  of  such  vessel  shall  make  a  minute  in  log-book  of  the 
particulars,  and  shall,  on  arrival  in  any  part  of  the  United  Kingdom,  or  by  any  other 
earlier  opportunity,  send  a  certified  copy  of  entry  by  post-office  to  Registrar- 
General,  who  shall  enter  the  same  in  "  The  Marine  Register,''  and  within  three  days 
after  receipt  of  minute,  transmit  copy  to  the  Registrar  of  the  parish  of  child's 
parents,  who  shall  enter  the  particulars  in  his  register  in  such  manner  as  shall  be 
prescribed  by  the  Registrar-General. 

31.  Registration  after  Three  Months. — ^Registrar  not  to  register  birth  after  three 
months  without  authority  of  Sheriff,  who  shall  sign  the  entry,  and  unless  the  delay 
is  by  fault  of  Registrar,  he  shall  receive  a  fee  of  2s.  from  the  person  requiring 
registration,  and  person  registering  or  causing  to  be  registered  such  birth  without 
such  authority,  is  liable  in  penalty  not  exceeding  L.5. 

32.  Name  in  Baptism. — A  child  registered,  its  name  may  be  afterwards  regis- 
tered within  six  months,  and  beyond  it  with  the  written  authority  of  Sherifi^  on  a 
certificate  by  minister  administering  baptism  according  to  sdiedule  ^D),  and  on 
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payment  of  a  fee  of  Is.,  and  in  case  the  register  has  been  transmitted  to  the  Regis- 
trar-General, the  certificate  shall  be  sent  to  him  by  post. 

33.  Name  without  Baptism, — Similar  provisions  for  such  cases,  with  another 
form  of  certificate  (schedule  £),  subscribed  by  parents  or  giiardians. 

34.  Minister  to  send  Notice. — ^Unless  certificate  of  registration  be  produced  to 
minister  at  baptism,  minister  forthwith  to  intimate  baptism  to  the  Registrar.  {No 
penalty.) 

35.  Illegitimate  Children. — Name  of  father  not  to  be  registered  unless  at  joint 
request  of  parents,  and  who  are  to  sign  the  entry.  If  paternity  be  found  by  any  com- 
petent court,  the  clerk,  imder  penalty  of  40s.,  to  send  notice  according  to  form  in 
schedule  (F),  and  thereon  Registrars  to  make  entry,  adding  the  word  <<  Illegitimate,*' 
and  in  case  of  child  afterwards  being  foimd  legitimate,  clerk  of  Court  to  give  notice 
in  same  form,  and  a  note  shall  be  made  on  margin,  under  penalty  of  40s. 

36.  Children  Legitimated. — Entries  of  children  as  illegitimate  to  be  marked  on 
margin  on  production  of  extract  of  subsequent  marriage  of  the  parents.  But  where 
first  entry  was  not  made  with  acknowledgment  of  both  parents,  or  on  decree,  new 
entry  not  to  be  made  without  authority  of  Sherifif  on  joint  application,  and  after 
due  notice. 

37.  Certijicates. — Where  entry  of  birth  has  been  made  on  information  of  any 
person  required  to  do  so.  Registrar  to  send  him  an  extract  by  post  within  two  days 
without  fee,  under  penalty  of  40s. 

38.  Information  of  Death. — ^The  nearest  relative  present  at  death,  and  the  oc- 
cupier of  house  or  tenement  in  which  it  took  place ;  or  if  he  be  the  person  who 
shall  have  died,  his  nearest  relations  and  inmates  of  house,  etc.,  shall  within  eight 
days  under  penalty  not  exceeding- 208.,  attend  personally  and  give  information  to 
the  Registrar  of  the  particulars  required  by  scnedule  (B),  and  sign  the  register, 
and  on  failure,  such  persons,  and  any  other  person  having  knowledge  of  the  par- 
ticulars,  shall,  on  being  required,  within  fourteen  days  after  death,  attend,  under 
penalty  not  exceeding  408.,  and  give  information  and  sign  the  register. 

39.  Deaths  not  in  a  House. — ^The  occupier  or  inmates  of  house  where  he  lodged 
or  resided  shall  give  notice  to  Registrar  within  twenty-four  hours  after  receiving 
information,  under  penalty  not  exceeding  40s.  Where  residence  is  not  known, 
persons  present  at  death  or  finding  the  body,  or  parish  or  public  officer,  or  person 
to  whom  body  is  brought,  or  who  shall  receive  the  same,  shall  give  like  notice  under 
like  penalty;  and  Registrar  immediately  to  give  notice  to  the  fiscal  under  like 
penalty,  ana  if  fiscal  receives  notice  from  person  other  than  the  Registrar,  he  is 
within  three  days  to  give  particulars  to  the  Registrar.     (No  penalty.) 

40.  Notice  oj  Precognitions. — In  case  of  precognitions  touching  the  death  of  any 
person,  the  fiscal  to  inform  Registrar  of  the  result  of  precognitions. 

41.  The  Medical  Attendant  during  the  last  illness  and  until  death  of  any  person 
to  transmit  certificate  according  to  schedule  (G),  within  fourteen  days  after  death, 
under  penalty  not  exceeding  40s.    Copies  of  certificate  to  be  furnished  gratis. 

42.  Undertakers  or  other  person  in  charge  of  interment,  within  three  days  of 
interment,  to  transmit  certificate  according  to  schedule  (II),  under  penalty  not  ex- 
ceeding 40s.    Copies  of  certificates  to  be  fiiimished  gratis. 

43.  Deaths  at  Sea,  on  board  of  British  vessel,  the  commanding  officer  to  enter 
particulars  in  log-book,  and  shall,  on  arrival  at  any  port  in  the  United  Kingdom, 
or  by  earlier  opportunity,  send  copy  by  post  to  Registrar-General,  to  be  entered  in 
the  ** Marine  Register"  and  within  three  days  after  receipt  of  copy,  send  a  like 
copy  to  the  Registrar  of  parish  of  the  domicile  of  the  deceased,  if  known.  In  cases  of 
shipwreck,  any  officer  or  any  person  who  may  have  escaped,  may  be  required  by 
Registrar-General  to  attend  and  give  information.    {No penalty.) 

44.  Certificates  of  Death. — ^Registrar  without  fee  to  give  informant  for  the  use 
of  person  having  charge  of  the  funeral  certificate  according  to  schedule  (I),  and 
which,  under  a  penalty  not  exceeding  L.IO,  shall  be  delivered  bj  such  person  to  the 
person  having  charge  of  the  place  of  interment  previous  to  interment,  and  if  body 
shall  be  buried  without  certificate,  person  having  such  charge,  shall,  within  three 
days,  under  penalty  not  exceeding  20s.,  give  notice  thereof  to  the  Registrar  of 
parish  in  which  death  happened,  according  to  schedule  (H.) 

45.  Parties  to  Attend.^^lf  parties  boimd  to  give  information  shall  not  attend, 
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Begistrmr  shall  require  them  to  attend  where  register  is  kept,  at  an  hoar  namcil 
hetween  eight  morning  and  fix  in  the  erening,  and  in  case  of  not  attending  a  leeond 
■otice  to  he  giren,  and  on  £uliire  to  attend,  Sheriff,  oo  ^iplieatioQ  of  Begistnr, 
maj  issue  warrant  for  eompdling  attendance  of  the  parties,  and  if  erpmsp  of  war- 
rant he  not  recovered  from  the  parties  fiuling  to  attend.  Registrar  mmj  diaige  it  to 
the  Parochial  BoanL 

46.  Regular  Jfarria^. — Certificates  of  proclamation  of  hanns  for  marriage  diall 
he  accompanied  with  cupj  of  schedule  (C),  and  whidi  shall  he  prodneed  to  the  person 
solemnizing  the  marriage,  and  fiDed  vp  uid  suhsciihed  br  him,  the  partieB  eontract- 
ing  the  marriage,  and  not  less  than  two  witnesses,  male  or  female,  present  at  the 
marriage,  and  the  schedule  shall  he  delirered  to  the  parties  eootractiBg  the  mar« 
riage,  who,  within  three  daj^t,  shall  delirer  or  send  hj  post  sndi  schedule  to  Uie 
Registrar  of  the  parish  wherein  marriage  is  solemnized,  and  the  hosband,  and  fiul- 
ing  him,  the  wife,  shall  forfeit  a  penaltj  not  exceeding  L.10.  Registzmr  shall  enter 
in  duplicate  registers,  and  the  schedules  diall  he  taken  to  the  Shenff  with  the  dnpii- 
cate  registers,  and  bj  him  transmitted  to  the  Registrar-Oaieral. 

47.  Registrar  attending  Marriagei. — Registrar  may  be  required  to  attend  with 
regbter  at  marriage  within  parish  on  fortj-eight  hoars'  notice,  and  to  make  the 
proper  entrj  therein,  and  shall  receive  a  fee  of  20s.,  and  6d.  fiir  each  mile. 

48.  Irregular  Marriage$. — Persons  a>nTicted  of  irregular  marriage  to  register 
marriage  in  the  roister  of  parish  where  conviction  takes  place ;  in  ease  ni  a  decree 
of  declarator,  regirtration  to  be  made  in  parish  of  residence — fee  to  Registrar,  20b. 

40.  Irregular  Marriages. — ^The  convicting  magistrate  or  his  derk,  and  derk  of 
Ck>urt  of  Session  to  give  information  of  declarators  to  the  Registrar,  aoc(»ding  to 
schedule  (K),  under  penaltj  on  derk  not  exceeding  408. 

50.  Account  and  Assessment. — Registrar  to  make  out  account  twice  in  each  year, 
last  day  of  June  and  December ;  Sheriff  shall  examine  and  verify  aoooonts ;  P»> 
rochial  Board  on  production  of  signed  account  to  levy  assessment  for  payment  of 
accounts,  and  such  further  sum  as  necessary  for  his  remuneration,  and  the  expeue 
of  taking  duplicate  registers  yearly  to  Sheriff^  to  be  levied  in  same  manner,  hot 
separate  from  assessment  for  poor,  or  if  no  poor  assessment,  then  with  the  prisoo 
assessment,  and  Registrars  to  be  paid  for  the  first  twenty  entries  in  each  half-year, 
2s.  each,  and  Is.  for  each  subsequent  entry,  and  in  the  event  of  such  being  deemed 
inadequate,  such  further  sum  as  the  Parochial  Board  shall  think  fit. 

51.  Salaries  to  Registrars. — Registrars  may  be  put  on  certain  annual  salariei 
by  Parochial  Board,  with  the  approbation  of  the  Registrar-Qeneral  or  Sheriff  in 
which  case  he  shall  account  for  toe  fees  to  the  Board. 

52.  Forms  shall  be  supplied  gratis  by  the  Registrar  to  all  persons  requiring  to 
give  information. 

53.  Duplicate  Registers  are  to  be  kept,  and  before  issue,  shall  be  continuously 
paged  and  initialed  by  the  Sheriff,  each  page  shall  have  the  same  contents  and  signed 
by  the  Registrar,  and  in  the  first  week  of  August  eadi  year,  on  such  day  as  Sheriff 
snail  fix,  the  duplicates  for  preceding  year  ending  on  Slst  December  shall  be  brotjght 
to  Sheriff  and  examined,  and  a  docquet  added  to  the  end  of  each  duplicate,  one 
duplicate  shall  be  returned  to  the  Registrar,  and  the  other  transmitted  by  the 
Sheriff  to  the  Registrar-General,  on  or  before  Slst  August  each  year. 

54.  Additions  or  Alterations. — Where  additions  or  alterations  authorized  by  the 
Act  are  made  within  the  year,  a  minute  in  duplicate  shall  be  made,  and  one  of 
which  shall  be  delivered  to  the  Sheriff,  with  all  relative  documents  at  the  same  time 
as  the  duplicate  Registers  are  brought,  and  the  duplicate  minutes  shall  be  authen- 
ticated, and  one  returned  to  the  Registrar,  and  the  other  sent  by  Sheriff  to  the 
Registrar-General . 

55.  Duplicate  Register  lost,  destroyed,  or  mutilated  or  become  ill^ble»  may  be 
supplied  under  authority  of  the  Court  of  Session. 

66,  Indexes  are  to  be  made  of  duplicate  registers,  and  persons  may  search  them 
at  reasonable  hours,  on  payment  of  2s.  for  every  general  search,  and  for  every  par- 
ticular register  Is.,  and  for  every  extract  of  an  entry  2s.,  and  refusal  to  make  extract 
for  one  month  after  bdng  required,  to  subject  R^qgistrar  in  penalty  not  exceeding 
L.10. 

67.  Indexes  may  be  seardied  in  custody  of  the  Registxar-Qeneral,  between  the 
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hours  of  ten  and  four  of  every  day  except  Sunday,  and  to  have  extracts  ;  fee  for  a 
general  search  20s.,  and  for  every  particular  search  Is.,  and  for  every  extract  2s.,  with 
power  to  the  Registrar-General  to  permit  gratis  searches  to  persons  unable  to  pay. 

58.  Extracts  signed  by  the  Registrar-General  or  Parochial  Registrar  to  be 
evidence  in  all  parts  of  Her  Majesty^s  dominions. 

69.  Account  of  Fees. — All  sums  received  by  Registrar-General  to  be  paid  to  the 
credit  of  Her  Majesty's  Exchequer,  according  to  Act  4  and  5  Will.  IV.  c.  16,  or 
towards  expenses  of  General  Registry  Office. 

60.  False  Information, — Punishment  for  wilful  false  information  to  be  punished 
by  transportation  for  period  not  exceeding  seven  years^  or  imprisonment  not  exceed- 
ing two  years. 

61.  Penally  on  Registrar  for  omitting  to  register  without  reasonable  cause,  or  to 
make  addition  or  alteration,  a  sum  not  exceeding  L.IO. 

62.  Punishment  for  wilMly  destroying,  obUteratinff,  erasing,  or  injuring  any 
entry,  or  minute,  notice  or  certificate,  or  inserting  any  fake  or  fictitious  entry,  or  giv- 
ing false  certificate,  or  falsifying  certificate  or  extracts,  same  as  under  60th  section. 

63.  Erroneous  Entries  may  be  corrected  by  Sherifif  on  inquiry,  and  correction 
to  be  made  in  separate  "  Register  of  Corrected  Entries/'  with  a  marking  on  the 
margin  of  the  original  entry  in  duplicate  register,  which  if  transmitted,  notice  to 
be  given  by  Sheriff  to  Registrar-General,  to  whom  the  said  separate  register  is  to  be 
transmitted  every  year,  at  same  time  as  duplicate  registers. 

64.  Errors  in  entries  may  be  corrected  before  subscription,  and  words  to  be  scored 
so  as  to  leave  the  same  le^ble,  and  the  Registrar  to  sign  additions  and  alterations. 

65.  Recovery  of  Penalties  with  expenses  before  the  Sheriff  at  the  instance  of  the 
fiscal  by  summary  complaint,  on  proof  by  one  witness,  imprisonment  not  to  exceed 
two  months  ;  penalties  to  be  paid  to  Registrar-General. 

66.  Where  any  parish  is  situated  wholly  or  in  part  in  a  burgh,  the  Town  Council 
shall  have  the  powers  of  Parochial  Board,  and  to  levy  assessment,  and  the  bound* 
aries  to  be  those  under  the  Act  2  and  3  Will.  IV.  c.  65  of  Parliamentary  Burghs, 
and  in  other  burghs,  such  as  are  fixed  by  Royal  Charter,  or  Act  of  Parliament, 
or  other  constitution  thereof. 

67.  Expense  of  Postage  and  Carriage  of  letters  and  packets  to  be  defrayed  as  part 
of  expense  of  general  registry  office,  and  regulation  as  to  transmission  through  post, 
penalty  of  L.  100  for  sending  any  enclosure  other  than  relating  to  the  execution  of  Act. 

68.  Proclamation  of  Banns  not  to  be  affected  by  the  Act,  or  the  registration 
thereof,  or  the  law  of  marriage  in  Scotland. 

69.  Notices  respecting  Acts  to  be  done  under  the  Statute  to  be  furnished  by  the 
Registrar-Gkneral  to  Sheriff,  and  by  them  published. 

70.  Notices  required  to  be  given  by  this  Act,  sufficiently  given  through  post-office. 
(Prepayment  of  postage  is  not  required.) 

71.  Notice' gir en  by  any  of  the  parties  required  to  give  such,  relieves  aU  from  the 
penalty. 

72.  A  Mark  by  any  party  unable  to  write,  sufficient,  if  adhibited  in  presence  of 
Registrar  or  Sheriff  before  two  witnesses,  who  shall  subscribe,  adhibiting  their  desig- 
nations. 

73.  Penalties  not  to  be  exacted  where  Sheriff  is  satisfied  that  failure  was  not 
wilful,  but  was  occasioned  by  unavoidable  accident,  or  by  circumstances  over  which 
the  person  had  no  control,  and  where  he  had  used  every  reasonable  endeavour  to- 
wards compliance. 

74.  Fees  may  be  diminished  and  schedules  altered  by  Registrar-General,  with 
consent  of  Her  Majesty  in  Council,  publications  to  be  made  in  Edinburgh  Cfasette, 
and  alterations  to  be  laid  before  Parliament. 

75.  Compensation  may  be  given  to  keepers  of  registers,  not  being  session-derlu 
by  Commissioners  of  Treasury. 

76.  Interpretation  ClausCy  (the  following  amongst  others : — ) 
Parishj  any  division  or  union  of  parishes  into  £strict8. 
Sheriff  ^hJl  indude  Sheriff-subsUtute. 

Minister  to  include  ministers  or  pastors  of  Christian  congregations  of  all  deno- 
minations. 
Hentors  such  as  are  entitled  to  elect  schoolmaster. 
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Occupier  to  include  guardian,  master,  governor,  keeper,  steward,  house  surgeon, 
or  superintendent  of  every  gaol,  prison,  or  house  of  correction,  workhouse, 
hospital,  lunatic  asylum,  or  public  charitable  institution. 

Schedules  AmcEXEO. 
Schedule  A,  Birth  Register. 
„        B,  Death  Register. 
„        C,  Marriage  Register. 
„        D,  Certificate  of  Baptism. 
„        £,  Certificate  of  Name. 
„        F,  Notice  of  Decree  of  Filiation. 
„        G,  Notice  of  Death. 
„        H,  Notice  of  Burial. 
„        I,  Certificate  of  Registration  of  Death. 
„        K,  Notice  of  Irregular  Marriage. 
(Regulations  for  Registrars  have  been  issued  by  the  Registrar-Oeneral,  with 
sanction  of  Secretary  of  State,  dated  2(ith  February  1855.) 
REGISTRY  OF  SHIPS.     The  Acts  now  in  observance  in  this  department  are  8 
and  9  Vict.  c.  88  and  89  (1845) ;  and  12  and  13  Vict.  c.  29  (1849.)    See  Customs.  — 
Merchant  Seamen. 
REGRATING.     B^e  Forestalling. 

REGRESS  OR  RE-ENTRY.  Letters  of  regress  were  granted  by  the  superior  to 
a  vassal  on  his  redeeming  a  wadset  to  restore  him  to  the  fee  of  which  he  had  been 
divested  by  the  wadset ;  Ersk.  B.  2,  T.  8,  S.  18. 

REHABILITATION  (or  Rec apacitation)— the  act  of  restoration  to  power  or 
capacity,  such  as  an  outlaw  reponed. 

REI  INTER VENTUS  is  an  act  of  pert'ormance  done  by  either  party,  as  a  direct 
and  known  consequence  of  a  bargain,  which  supplies  the  place  of  solemnity  in  its 
completion,  and  bars  either  party  resiling  therefrom ;  12th  Dec  1845,  Sutherland ; 
Ersk.  B.  2,  T.  6,  S.  21. 

REIF  is  an  ancient  term  for  robbery,  one  of  the  five  pleas  of  the  Crown.  Stou- 
ihrief  or  masterful  theft  is  still  a  term  known  in  the  criminal  law;  1  Hume,  104. 
See  Robbery, 

REJECTION.  A  trader,  on  insolvency,  may  reject  goods  purchased  and  offered 
for  delivery,  but  he  cannot  restore  them  after  delivery  to  the  prejudice  of  the  g^eneral 
body  of  creditors ;  but  he  may  receive  them  into  custody,  and  intimate  his  rejection. 
In  England,  an  actual  bankrupt  cannot  reject ;  Ersk.  B.  3,  T.  3,  S.  8.  See  Sale, 
RELATIONS  HIP,  not  now  as  it  was  formerly,  an  objection  to  a  witness.  See  Proof 
RELAXATION.  Letters  under  that  name  were  necessary  to  remove  the  conse- 
quences of  dvil  rebellion  in  a  debtor  put  to  the  horn.  This  was  rendered  unneces- 
sa^  by  the  Jurisdiction  Act  20  Geo.  II.  c.  50 ;  2  Hume,  272.     See  Homing, 

RELEVANCY — the  sufficiency  of  the  narrative  of  facts  in  a  libel  or  complaint  to 
support  the  charge  or  conclusion  thereof.  In  jury  trials,  an  interlo<nitor  finding  the 
libel  relevant  is  necessary  before  sending  it  to  the  jury ;  but  no  such  interlocutor  is 
necessary  in  summary  complaints,  unless  special  objections  against  the  relevancy 
have  been  stated.  In  deciding  the  relevancy  the  narrative  must  be  assumed  as  true. 
In  dvO  cases  the  relevancy,  where  objected  to,  is  often  reserved,  and  the  parties  sent 
to  proof  **  before  answer."  But  it  is  preferable  to  determine  all  such  objections  be- 
fore sending  parties  to  what,  in  the  end,  may  be  an  unnecessary  proof;  Ersk.  B.  4, 
T.  4,  S.  91 ;  2  Hume,  466. 
RELICT.     Widow.     See  Jus  Relictm, 

RELIEF.  1st,  The  sum  pavable  on  the  entry  of  an  heir  with  his  superior. 
In  feu-holding  it  is  a  year's  feu-dut  v  in  addition  to  the  feu  of  the  year.  2d,  In  cau- 
tionary obligations,  the  cautioners  have  relief  against  the  principal.  And  3d,  The 
heir  and  executor  have  mutual  claims  of  relief  for  debts  which  either  have  paid,  but 
which  were  the  proper  debts  of  the  other. 

RELOCATION,  TACIT,  is  the  implied  renewal  of  a  contract  of  lease  or  service 
for  another  year  or  term,  in  the  absence  of  notice  on  either  side  forty  days  before 
its  expiry ;  Ersk.  B.  4,  T.  2,  S.  23.     See  Lease — Master  and  Servant. 

REMISSIO  INJUR-^ — a  good  defence  in  divorce,  that  the  injured  party  has  for- 
given the  offence  in  the  full  knowledge  thereof;  Ersk.  B.  1,  T.  6,  S.  44.    See  Divorce. 
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REMISSION  of  crime  by  the  Sovereign,  but  which  leaves  the  party  still  open 
to  the  civil  claim  of  the  private  party ;  Ersk.  B.  4,  T.  4,  8.  105 ;  1  Hume,  306. 

REMITS — to  accountants,  tradesmen,  land-surveyors,  and  other  professional 
parties — may  be  made  in  the  course  of  a  process  to  investigate  and  report  on  tech- 
nical points.  It  is  important  to  get  the  parties  to  unite  on  one  party,  or  one  on 
each  side,  and  the  Court  appointing  a  third,  and  which  would  have  the  effect  of 
an  arbitration  or  judicial  reference.  But  the  referees  must  proceed  regularly,  and 
aUow  parties  to  be  heard,  and,  if  necessary,  to  lead  evidence ;  11th  June  1834,  Grant. 
REMOVING  TENANTS.    See  Lease, 

RENTS.  An  assignation  to  rents  must  be  intimated  to  the  tenants  to  render  it 
effectual.  But  infeftment  is  intimation  of  the  assignation  in  an  heritable  right, 
which  is  preferable  to  a  personal  right,  however  complete.  See  Leme — Prescrip' 
tion —  (  TriennicU,) 

RENUNCIATIONS  are,  1st,  By  an  heir  charged  to  enter.  See  Heir.  2d,  Of 
redeemable  rights  on  redemption,  etc.  3d,  Of  a  lease  which,  if  in  writing,  ought 
also  to  be  renounced  by  writing. 

REPAIRS.     See  Melioratums-^Lease. 
REPARATION.     See  Damages. 

REPEATING  A  SUMMONS,  is  where  another  action  at  the  instance  of  one  of 
the  parties  is  produced,  and  held  as  repeated  in  the  action,  which  operates  as  a  con- 
junction thereof.    The  summons  need  not  be  executed  unless  a  personal  decree  is 
sought  imder  the  same. 
REPETITION.    See  Condictio  Indebiti. 

REPETUNDARUM  CRIMEN  (Baratry),  the  crime  of  bribery  in  judgment. 
REPLEDGINC} — claiming  an  offender  b^  one  jurisdiction  from  another,  a  com- 
mon practice  in  feudal  times,  but  now  happily  imknown ;  2  Hume,  30 ;  Ersk.  B.  1, 
T.  4,  S.  8. 

REPLEVIN,  in  English  law,  is  restoration  of  effects  distrained,  to  their  owner, 
on  security  that  he  wiU  abide  the  trial. 

REPONING  is  the  form  of  obtaining  a  hearing  after  decree  in  absence  has  gone 
out.     M'Glashan  (1854)  305.     See  Decree.—Small-Debt  Act. 
REPRESENTATION.     See  Passive  Titles. 

REPROBATOR  is  the  mode  of  supporting  an  objection  to  a  witness  by  proof 
thereof,  under  articles  reprobatory  ;  Ersk.  B.  4,  T.  2,  S.  29.  See  Proof—Act  and 
Commission. 

REPUTED  OWNERSHIP.  Possession  of  moveables  presumes  property,  so 
that  the  possessor  is  the  reputed  owner  ;  therefore  in  a  sale,  retenta  possessionem  or 
leaving  the  effects  in  the  seller's  possession,  in  general  renders  them  liable  to  be 
attached  for  his  debt  contracted  on  the  faith  of  the  security  afforded  by  the  effects ; 
26th  June  1830,  Fraser.     See  Sale. 

REQUISITION — a  demand  made  by  a  creditor  on  his  debtor,  and  which,  in 
heritable  securities,  is  made  in  presence  of  a  notary  and  witnesses,  and  evidenced 
by  a  notarial  instrument ;  Ersk.  B.  2,  T.  2,  S.  16. 

RES  INTER  ALIOS  ACTA,  ALUS  NEQUE  NOCET  NEQUE  PRODEST, 
Deeds,  judicial  acts,  and  decrees  cannot  be  brought  against  persons  who  were  not 
parties  thereto ;  Ersk.  B.  3,  T.  3,  S.  69. 

R!BS  JUDIC at A-^a  matter  finally  determined  by  a  competent  court  between 
the  proper  parties,  and  which  cannot  oe  again  made  the  subject  of  another  action 
— against  which  this  plea  affords  a  good  defence;  Ersk.  B.  4,  T.  4,  S.  1 ;  2 
Hume,  467. 

RES  NOVITER  VENIENS  AD  NOTITIAM— where,  after  closing  a  record, 
and  before  final  Judgment,  a  party  has  come  to  the  knowledge  of  important  facts, 
relevant  to  the  issue,  which  may  be  added  to  the  record ;  but  great  care  is  nece^- 
sarv  that  the  facts  be  not  such  as  might  have  been  discovered  by  proper  inquiry 
and  due  diligence  before  the  record  was  closed. 

RES  NULLIUS— RES  SACR^E^-things  belonging  to  no  one,  or  dedicated  to 
the  service  of  religion.    But  articles  of  the  latter  description,  nevertheless,  may  be 
sold  on  proper  occasions ;  Ersk.  B.  2,  T.  1,  S.  8  :  1  Hume,  110. 
RES  PERIT  SUO  DOMINO      See  PeHculum. 
RES  PUBLICO  are  exempted  firom  commerce,  as  highways,  navigable  rivers. 
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RES  UNIVERSITATIS— the  property  of  a  corporate  body. 

RESCISSORY  ACTIONS,  to  declare  deeds  roid,  as  in  redncticms ;  Enk.  B.  1, 
T.  3,  S.  19. 

RESET  OF  THEFT  is  the  crime  of  receiving  and  retaining  stolen  goods,  in  the 
knowledge  of  their  being  stolen,  and  without  the  intention  of  restoring  them  to  the 
owner.  It  is  essential  that  the  goods  be  stolen,  but  it  is  not  necessary  that  the  thief 
be  convicted  or  even  known.  The  thief  and  the  resetter  may  be  tried  under  the 
same  libel.  It  is  essential  that  there  be  circumstances  to  show  that  the  accosed  wss 
in  the  guilty  knowledge  that  the  articles  were  stolen.  It  is  essential  that  the  goods 
come  into  possession  of  the  accused  party ;  but  it  is  not  necessary  that  they  came 
direct  from  the  thief,  or  remained  &ny  length  of  time  in  possession  of  the  resetter,  or 
to  show  what  thereafter  became  of  them.  A  wife  cannot  be  charged  with  resetting 
goods  from  her  husband,  if  merely  to  conceal  his  offence ;  2d  Jan.  1849,  Hamilton, 
1  Shaw,  149;  but  if  she  appears  to  have  taken  part  in  disposing  of  the  goods,  she 
may  be  liable.  The  punishment  is  arbitrary,  and  the  crime  is  bailable.  Justices 
are  competent  to  try  m  cases  not  aggravated  by  amount  or  value;  I  Hume,  113; 
1  Alison,  328. 

RESIDUARY  LEGATEE  is  he  to  whom  the  residue  or  reversion  of  the  csUte 
of  a  deceased  person  is  conveved.  Where  the  whole  is  conveyed  to  him  under  burden 
of  debts  and  legacies,  he  is  the  universal  legatee  or  disponee,  and  as  such  entitled  in 
his  order  to  the  office  of  executor;  Ersk.  B.  3,  T.  9,  S.  6.     See  ExtciUry. 

RESIGNATION,  the  original  and  proper  form  of  entry  by  a  vassal  with  his 
superior,  the  other  mode  being  that  of  confirmation.  Resignations  are  of  two  kinds, 
one  infavoremy  hj  which  the  disponee  is  infeft  on  a  precept  of  sasine  contained  in 
the  charter  of  resignation,  the  other  is  CKlperpetuam  remanentiam,  in  favour  of  the 
superior  by  which  the  fee  and  superiority  are  consolidated,  and  on  which  no  infefi- 
ment  is  necessary,  but  an  instrument  of  resignation  recorded  in  the  register  of  sasines 
is  sufficient ;  Ersk.  B.  2,  T.  7,  S.  17. 

RESOLUTIVE  CLAUSE.     See  Tailzie. 

RESOLUTIVE  CONDITION— is  distinguished  from  a  suspensive  clause.  It 
sets  aside  a  completed  sale,  if  a  specified  condition  (such  as  payment  of  the  price)  be 
not  purified  at  the  stipulated  time.     See  jS>a/e. 

RESPONDENTIA,  a  loan  upon  the  cargo  of  a  ship,  which  is  lost  if  the  ship  be 
lost,  and  repaid  with  a  high  or  marine  rate  of  interest  if  safely  landed. 

RESTITUTION,  the  obligation  to  restore  what  is  the  property  of  another,  even 
though  obtained  in  good  faith ;  Ersk.  B.  3,  T.  1,  S.  10. 

RETALIATION.     See  Assault, 

RETENTION  differs  from  compensation,  that  it  does  not  operate  as  payment  of 
a  debt,  but  entitles  a  party  to  retain  a  debt  or  subject  until  paid  another  debt,  or 
relieved  from  an  obligation  in  which  he  is  liable.  The  possession  must  be  separate 
from  that  of  the  owner.  So  a  servant  cannot  retain  against  his  master.  Workmen 
may  retain  work  for  the  value  of  their  workmanship  or  outlay  thereon.  Writers — 
their  clients'  writings  in  security  of  their  business  accounts.  Innkeepers — the 
effects  of  their  guests  for  the  amount  of  their  bills.  Carriers  and  shipmasters — 
goods  carried — for  payment  of  the  carriage.  Possessors  of  fields— cattle  grazing 
therein — for  grass  mail.  And  factors  and  agents — the  property  and  funds  of  their 
principal — in  relief  of  their  advances  and  engagements ;  Ersk.  B.  3,  T.  4,  S.  20 ; 
Beirs  Com,  iii.  2,  3.     See  Compensation. 

RETENTIS.    See  Proof, 

RETOUR,  the  return  from  the  Sheriff  and  jury  to  a  brieve  of  inquest,  and  which 
was  extracted  in  Chancery,  and  this  in  practice  was  called,  though  improperly,  the 
Retour,  though  it  was  only  its  extract.  Now  superseded  by  the  Service  of  Heirs 
Act. 

RETOURED  DUTIES— the  new  extent  which  was  inserted  in  retours,  and 
regulated  the  non-entry  duties  payable  to  the  superior.  Blanch  holdings  are 
returned  at  one  per  cent,  of  the  valued  rent ;  feu  holdings — according  to  the  feu- 
duty. 

RETROCESSION,  the  re-conveyance  of  a  right  to  the  granter  thereof ;  Ersk. 
B.  3,  T.  5,  S.  I.     See  Assignation, 

REVENUE.     See  Customs— Eacdse. 
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REVERSION,  ibe  right  of  redemption.  It  is  either  legal,  as  in  adjudications, 
or  conventional,  as  in  heritable  securities ;  firsk.  B.  2,  T.  8,  S.  2. 

REYERSER,  the  proprietor  of  an  estate  who  has  granted  a  wadsc^t  thereon. 

REVIEW.     See  Criminal  Prosecution, 

REVOCATION,  the  recall  of  a  former  deed.  Deeds  between  husband  and  wife 
may  be  revoked  either  expressly  or  by  another  deed  inconsistent  with  the  first ; 
Ersk.  B.  3,  T.  3,  S.  90. 

RHIND  MART,  cattle  given  to  the  superior  at  Martinmas  under  th^  reddendo 
of  a  charter. 

RIEVERS  {Somen — Katharines),  Freebooters  who  exacted  tribute  under  the 
name  of  black  mail,  and  against  whom  were  enacted  many  severe  Statutes  ;  Robert 
II.  c.  12,  1424  ;  c.  7,  1455,  c.  45. 

RIDING  INTERESTS,  a  party  claiming  on  the  interest  of  another,  in  multiple- 
' poindings  as  well  as  in  ranking  and  sales;  M'Glashan  j[1854),  386. 

RIOT  ACT.  See  Mobbiiig,  The  magistrate  readmg  the  proclamation  ''shall, 
among  the  said  rioters,  or  as  near  them  as  he  can  safely  come,  with  a  loud  voice 
command,  or  cause  to  be  commanded,  silence  to  be,  while  proclamation  is  making ; 
and  after  that  shall  openly  and  with  a  loud  voice,  make  or  cause  to  be  made  procU** 
mation  in  these  words,  or  to  the  like  effect ;"  (1  Geo.  I.  c.  5.)  The  following  is  the 
Proclamation  under  the  Riot  Act : — 


Our  Sovereign  Lady  the  Queen  chargeth  and  com- 

mandeth  all  persons  being  assembled  immediately  to 
disperse  themselves,  and  peaceably  depart  to  their 

habitations,  or  to  their  lawful  business,  upon  the  pains 

contained  in  the  Act  made  in  the  First  Year  of  King 

George  the  First,  for  preventing  tumults  and  riotous 

assemblies,  as  amended  by  an  Act  passed  in  the  First 

Year  of  Queen  Victoria,  chapter  91. 


GOD    SAVE    THE    QUEEN. 
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RIVERS,  where  nArigable,  Are  held  by  the  Sorereigii  in  tmsf  for  the  eommixiutj; 
Er^.  B.  2,  T.  6,  S.  17.  The  Court  held  *•  a  river  b?  which  the  produce  of  a  cooo- 
try  could  be  transported  to  the  sea,  to  be  a  public  benefit  entrusted  to  the  king  as 
pater  patricK,  for  behoof  of  his  subjects  in  general,  which  neither  could  be  gifen 
away  nor  abridged  by  him,  and  that  this  transportation,  as  the  chief  and  jamarj 
use  of  the  river,  if  incompatible  with  the  cruive  fishing  would  prevail  over  it;"  1781, 
Sir  James  Grant.  Again,  it  was  held  ^  that  every  heritor  through  whose  lands  i 
public  river  runs,  has  a  right  to  all  the  ordinarv  uses  thereof,  but  the  channel  ii 
juris  publicis.  The  Crown  may  give  a  right  of  salmon  fishing,  but  it  can  give  no 
right  of  placing  any  permanent  obstruction  in  the  channel;"  1793,  Sir  James 
Colquhoun.  Rivers  are  so  faF  private  property,  that  proprietors  on  the  bads 
have  a  right  to  use  the  water  within  their  grounds,  restoring  it  to  its  channel,  but 
they  cannot  alter  its  level  to  the  injury  of  the  other  proprietors;  1744,  Fairky; 
1791,  Ogilvy  ;  1793,  Hamilton;  1804,  Sir  William  Miller.  Where  it  divides  pro- 
perties,  each  proprietor  has  to  the  centre  of  the  bed.  A  proprietor  may  defimd  hii 
lands  by  embankments,  but  not  so  as  to  throw  the  stream  on  the  lands  of  another; 
nor  can  he  dam  up  the  water  so  as  to  cause  it  to  regurgitate  on  the  lands  oi  the 
superior  heritors ;  4th  July  1826,  Menzies.  (House  of  Lords,  4th  July  1828); 
11th  March  1831,  Forbes.     Affirmed  7th  Sept.  1831.    See  Nuisance. 

ROAD  TRUSTEES.     See  HiphuHiy. 

ROBBERY,  the  depriving  a  party  of  his  moveable  property  by  violence,  distin- 
guished from  theft  by  the  existence  of  violence  ;  but  threats  of  violence  are  insuffi- 
cient to  constitute  the  crime.  It  is  not  necessary  that  property  be  taken  from  the 
person,  if  from  his  custody ;  but  if  from  a  house  under  charge  of  a  person,  it  b 
stouthrief,  not  robbery.  In  a  charge  of  robbery  it  is  incompetent  to  state  as  aggra- 
vations, previous  convictions  of  theft,  or  the  being  h4bit  and  repute  a  thief;  26tii 
Jan.  1852,  M*Leod;  1  Stuart,  311.  This  is  one  of  the  four/ pleas  of  the  Crown, 
which  can  only  be  tried  in  the  Justiciary — is  capital,  and  not  b^ulablb  ;  1  Hnme^ 
73 ;  1  Alison,  127. 

ROGUE-MONEY.  By  the  Act  11  Geo.  I.  c.  26,  s.  12,  the  freeholders  of  cotm- 
ties  are  required  annually  to  raise,  at  any  of  their  two  head  courts,  such  sums  as 
they  jiidge  necessary  for  defraying  the  charges  of  apprehending  criminals,  and 
alimenting  them  in  prison  until  conviction.  This  last  charge  no^  &lls  on  the  priaon 
boards,  and  funds  under  their  management.  The  expense  of  apprehending  criminals 
under  warrants  of  Sheriff  or  Justices,  as  well  as  all  consequent  procedure,  is  noir 
defrayed  by  Exchequer ;  but  criminal  procedure  before  the  Justices,  at  the  instance 
of  their  fiscal,  still  falls  to  be  borne  by  the  rogue-money.  "  All  powers,  duties,  and 
functions  vested  in,  or  exigible  from  any  meeting  of  freeholders,"  are  transferred  to 
the  Commissioners  of  Supply  by  2  and  3  Will.  IV.  c.  65.  An  additional  assessment 
is  authorized  for  the  support  of  a  county  police  or  constabulary,  by  2  and  3  Vict 
c.  65  (ante,  p.  173);  and  accounts  of  revenue  and  expenditure  of  the  rogue-money 
are  required  to  be  published  annually  at  Whitsunday.  See  Cammissionera  ofSupp!Uf 
— Valuation — Constable. 

ROMAN  CATHOLICS.  The  various  penal  Acts  against  Papiste  were  ratified 
by  the  Act  1700,  c.  3.  The  penalties  were  removed  by  31  Geo.  III.  c.  32,  and  33 
Geo.  III.  c.  44.  The  Catholic  Emancipation  Act  is  10  Geo.  IV.  c.  7  (1829.) 
Charitable  donations  are  secured  to  them  by  2  and  3  Will.  IV.  c.  115. 

ROOF.  In  the  absence  of  Statute,  stipulation,  or  custom,  the  support  of  the  roof 
of  a  common  tenement  rests  on  the  proprietor  of  the  upper  floor  or  garrets ;  Ersk. 
B.  2,  T.  9,  S.  11  (1708)  Nicolson  ;  M.  14,616.     See  JServitude, 

RUBRIC  OF  A  STATUTE  is  the  title,  so  called  because  at  one  time  this  por- 
tion of  the  Act  was  printed  in  red  letters;  and  hence  a  plea  raised  from  the  title  was 
called  a  deduction,  a  rvhro  ad  nigrwin. 

RUNNING  DAYS.     See  Demurrage. 

RUNRIG  LANDS.  The  division  of  such  lands  were  authorized  by  the  Act  1695, 
c.  23.  Under  this  Act  Justices  have  jurisdiction ;  but  where  any  question  of  title 
of  property  arises,  they  cannot  proceed  farther  until  the  question  of  heritable  right 
has  been  decided  under  an  action  of  declarator  in  the  Court  of  Session;  10th  £^. 
1829,  Davidson ;  Ersk.  B.  3,  T.  3,  S.  69. 
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SABBATH.  The  execution  of  the  various  Statutes  against  Sabbath  profanation 
is  committed  to  the  Justices.  These  Acts  are  numerous — 1503,  c.  83 ;  1579,  c.  70 ; 
1692,  c.  124  ;  1593,  c.  163 ;  1594,  c.  201  ;  1661,  c.  18;  1663,  c.  19  ;  1672,  c.  22. 
The  prohibition  includes  holding  fairs  or  markets,  buying  and  selling,  working^, 
gaming,  or  playing,  resorting  to  alehouses  or  taverns,  salmon-fishing,  going  of  salt 
pans,  mills,  or  kilns,  hiring  of  reapers,  and  in  general  all  use  of  ordinary  labour,  em- 
ployment,  or  sport.  The  penalties  by  the  Act  1661,  c.  18,  are  L.20  Scots  (L.l,  13s. 4d.) 
for  the  going  of  each  salt  pan,  mill,  or  kiln,  payable  by  the  heritors  or  possessors ; 
L.IO  Scots  (16s.  8d.)  for  each  shearer  and  fisner  of  salmon,  the  half  payable  by  the 
hirer  and  the  other  by  the  person  hired ;  and  the  last-named  penalty  tor  any  other 
profanation  of  the  day.  Corporal  punishment  is  authorized  in  case  of  non-payment 
of  the  penalties,  by  which  is  now  understood  to  be  a  short  imprisonment.  By 
the  Act  1594,  c.  201,  for  a  Mrd  offence,  the  offender  was  declared  to  have  forfeited 
his  moveables,  and  placed  his  person  in  the  king's  will ;  and  by  the  Act  1579,  c  70, 
goods  exposed  to  sale  in  a  fair  or  market  on  a  Sunday,  or  in  a  kirk  or  kirk-yard  on 
any  day,  were  declared  escheated  to  the  poor  of  the  parish.  Both  these  provisions 
would  likely  be  now  found  to  be  in  desuetude.  Justices  are  directed  to  enforce  the 
Statutes  1661,  c.  38  ;  1696,  c.  31 ;  1701,  c.  11,  passed  against  mockers  or  reproachers 
of  piety  and  the  exercise  thereof.  Persons  disturbing  congregations  lawfully  as« 
sembled  for  public  worship  are  liable  to  prosecution  and  to  a  penalty  of  L.lOO  ster- 
ling ;  10  Anne,  c.  7,  s.  9.  The  power  to  Justices  summarily  to  imprison  for  drunken* 
ness.  Sabbath-breaking,  and  swearing,  are  reserved  by  the  Statute  1701,  c.  6.  It 
was  held  that  an  action  for  Sabbath  profanatioh  bv  plying  a  steam-boat  was  of  a 
criminal  character,  and  could  only  be  advocated  to  tne  Justiciary  ;  29th  Nov.  1828, 
Jobson.  See  case  in  Justiciary;  Nov.  1852,  Fiscal  of  Glasgow.  See  also  1  llume, 
573 ;  and  case  in  M'Laurin's  Criminal  Casesy  No.  70.  See  Publicans — (Sale  of 
Spirits  on  ScMtUh.) 

SACRAMENTS.  Thoogh  the  Act  1617,  c.  6,  places  the  expense  of  the  com- 
munion  elements  on  the  parishioners,  it  is  held  to  be  a  burden  on  the  heritors  or 
on  the  teinds ;  and  therefore,  in  modification  of  stipends,  a  sum,  generally  of 
L.8, 6s.  8d.,  and  sometimes  of  L.IO,  is  allowed  for  this  purpose.  The  Act  1587,  c.  27, 
provides  the  punishment  of  escheat  of  moveables  for  intrusion  to  the  communion 
table.  The  Statute  was  enforced  19th  Sept.  1839,  Fraser,  2  Swin.  436 ;  Ersk.  B.  2, 
T.  10,  S.  50  ;  Dunlop,  289. 

SACRILEGE,  the  theft  or  violation  of  articles  dedicated  to  the  service  of  religion. 
It  is  in  Scotland  rather  an  aggravation  of  an  offence  than  a  separate  offence ;  1 
Uume,  110.  In  England,  sacrilege  was  a  capital  offence,  but  which  was  altered  by 
5  and  6  Will.  IV.  c.  81  ;  6  and  7  Will.  IV.  c.  4. 

SAILORS.     See  Merchant  Seamen. 

SALARIES.     See  Arrestment, 

SALE.  1.  The  contract  to  sell  is  completed  by  consent,  with  mutual  agreement  as 
to  price  and  subject  sold ;  Ersk.  B.  3,  T.  3,  S.  2  ;  Bell's  Prin.  s.  85. 

2.  Fraud  and  misrepresentation,  or  undue  concealment  of  facts,  may  void  a  sale ; 
13th  Dec.  1848,  Hastie  and  Co.,  affirmed  16th  July  1849;  27th  Nov.  1841,  Ro- 
bertson ;  26th  June  1854,  Richmond  and  Co. 

3.  An  offer  to  sell  or  buy  must  be  accepted  to  complete  the  contract.  It  may  be 
accepted  expressly  or  tacitly;  1st  Dec.  1812,  Pierson;  21st  Jan.  1830,  McNeil;  5th 
June  1828,  Tweedie. 

4.  The  offer  and  acceptance  may  in  Scotland  (with  some  exceptions)  either  be  in 
writing  or  verballv.  But  in  England,  under  the  Statute  of  Frauds,  29  Chas. 
II.  c.  3,  amended  by  9  Geo.  IV.  c.  14,  no  sale  of  goods  is  valid  where  the  price 
is  L.10  or  upwards,  unless,  1,  the  buyer  receives  part  of  the  goods  sold ;  or,  2,  gives 
part-payment ;  or,  3,  a  note  or  memorandum  in  writing  be  made  and  signed  by  the 
parties  or  their  agents. 

5.  Wptings,  by  the  law  of  Scotland,  to  prove  the  contract  of  sale  of  merchan* 
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disc,  need  not  be  holograph  or  tested;   Sist  Jan.  1810,  Paterson;  affirmed  4tl 
July  1814. 

6.  After  the  lapse  of  five  years,  the  contract  can  only  be  prored  by  the  writiiii 
or  the  oath  of  the  party  sued  thereon  ;  1669,  c.  9  ;  lltn  June  1813,  Nobles.  Ba 
this  does  not  apply  to  a  claim  for  advances  op  a  consignment  of  goods ;  17th  Jan 
1827,  Brown. 

7.  Factors  in  possession  of  goods  had  always,  by  the  law  of  Scotland,  authority  t 
sell  and  pledge  ;  and  this  is  now  made  the  law  of  England  by  6  Oeo.  IV.  c.  94. 

8.  An  offer  falls  by  an  essential  change  of  circumstances  before  being  accepted 
1664,  Allan,  Mor.  9428. 

9.  If  the  offer  be  not  accepted  within  the  time  expressly  limited  thereby,  it  £dls 
If  no  time  be  expressed,  then  the  return  of  post  is  held  the  limit ;  16th  Feb.  l9St 
Watson  ;  2d  July  1847,  Iliggens;  affirmed  24th  Feb.  1848. 

10.  An  acceptance  must  be  in  the  very  terms  of  the  offer.  If  not,  then  the  ic 
ceptance  becomes  an  offer,  and  in  its  turn  requires  acceptance. 

11.  If  the  delay  in  accepting  arises  from  the  fault  of  the  offerer,  he  wiUnotb 
thereby  liberated. 

12.  In  sales  of  heritage — of  ships  (3  and  4  Will.  IV.  c.  55)— of  ^oods  in  boo 
(3  and  4  Will.  IV.  c.  57)— and  of  literary  property  (6  and  6  Vict.  c.  45),  there  miu 
be  writing  to  render  the  contracts  effectual. 

13.  In  sales  on  credit  through  a  broker,  there  is  power  to  repudiate  within ; 
reasonable  time  after  disclosmre  of  name  of  the  principal. 

14.  An  heritable  creditor  cannot  purchase  subjects  sold  under  his  bond  ;  20th  Jti 

1846,  Taylor  ;  nor  can  he  do  so  through  the  medium  of  a  conveyance  taken  in  nam 
of  a  third  party ;  Qillies,  1 1,  Feb.  1846.     Nor  a  trustee  in  a  sequestration  ;  13th  Ju 

1847,  Fraser.  But  an  heritable  creditor  may  purchase  subjects  at  a  sale  cbncune 
in  by  the  trustee  on  the  sequestrated  estate  of  the  debtor  over  whose  property  bi 
security  extends;  15th  Feb.  1849,  Cruickshank. 

15.  Undue  delay  in  giving  or  taking  delivery,  or  in  fulfilling  any  other  conditio 
of  sale,  will  liberate;  5th  Feb.  1847,  M'Callum  ;  21st  Jan.  1841,  Wilson  (thes 
cases  refer  to  railway  stock),  22d  June  1 847,  Kennedy. 

16.  There  must  be  a  specific  subject  sold.  If  not  fixed  and  ascertained,  the  ris 
is  with  the  seller,  and  an  intervening  tax  will  fall  on  him;  17th  May  1813,  Hai 
(House  of  Lords.) 

17.  The  article  sold  must  be  a  lawful  subject  of  trade ;  1736,  Scougall,  Mo 
9636 ;  3  793,  Cullen  and  Co.,  Mor.  9554.     See  Contraband, 

18.  By  the  law  of  Scotland  a  sale  of  the  prospect  of  a  succession  (apes  sueeessiimii 
is  good  ;  31st  May  1839,  M'Kirdy. 

19.  Where  there  is  a  quantity  sold  to  be  separated  from  a  mass,  it  is  a  sale  b 
the  law  of  Scotland,  but  not  so  by  that  of  England. 

20.  A  sale  by  weight  or  measure  other  than  the  imperial  standard,  is  null  ;  5  an 
6  Will.  IV.  c.  63  ;  10th  March  1824,  Home  ;  25th  June  1833,  Schurmans  and  Sons 
24th  June  1845,  Alexander.     See  Weights  and  Measures, 

21.  Grain  of  a  tenant  subject  to  the  hypothec  of  his  landlord  may  be  reclaime 
by  him,  unless  sold  in  bulk  and  in  open  market ;  27th  Feb.  1828,  Dunlop  ;  affirme 
9th  Dec.  1830. 

22.  Stolen  goods,  even  though  purchased  in  open  market,  may  be  reclaimed  b; 
the  true  owner  ;  17th  June  1806,  Henderson. . 

23.  An  error  in  essentials  entitles  the  seller  to  resile ;  25th  June  1844,  Clason. 

24.  There  must  be  a  price  fixed,  or  capable  of  being  ascertained,  or  made  th 
subject  of  a  reference;  1760,  Aberdeen,  Mor.  4415  ;  1714,  Leslie,  Mor.  14,197.  I 
there  be  goods  given  in  exchange,  then  the  contract  is  one  of  barter,  not  of  sale 
The  price  must  not  be  elusory,  else  it  resolves  into  donation,  and  is  not  binding  oi 
third  parties  ;  Ersk.  B.  3,  T.  3,  S.  4. 

25.  It  is  an  implied  condition  that  the  subject  sold  be  suitable  for  the  purpose  fo 
which  it  is  bought,  or  is  such  as  it  was  represented  to  be  ;  26th  June  1828,  Kerran< 
Sons  ;  27th  June  1840,  Muil;  9th  and  10th  Jan.  1843,  Whealler  ;  26th  Jan.  1844 
Munro  ;  22d  Jan.  1850,  Paterson.  (The  laws  of  England  and  America  differ  firon 
that  of  Scotland,  and  require  special  warranty,  except  where  fraud  or  undue  conceal 
ment  is  established.) 
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26.  If  the  article  has  been  seen  before  the  sale,  the  rule  is  cavMt  emptor — the 
eye  of  the  buyer  is  his  merchant,  and  he  is  held  to  have  been  satisfied,  if  he  has  not 
obtained  a  special  warranty.  But  faults  which  cannot  be  seen  are  excepted ;  2d 
July  1824,  Reid  ;  29th  Jan.  1830,  Gilmer.  (In  this  last  case  a  cow,  six  weeks  after 
sale  and  delivery,  died  of  an  internal  injury,  existing,  but  unknown,  at  the  time  of 
sale,  and  the  purchaser  was  held . entitled  to  repetition  of  the  price;)  29th  June 
1848,  Brown  (also  with  reference  to  sale  of  a  cow),  15th  June  1842,  Hendrie ;  27th 
July  1846,  Fisher;  21st  June  1850,  Fulton— (the  last  three  cases  related  to  sales. of 
horses).     A  sale  with  all  faults  excludes  all  warranty  ;  Brown  On  Sale,  299. 

27.  Repudiating  the  sale  or  challenjjing  on  the  ground  of  fault,  must  be  without 
delay  after  the  fault  is,  or  may — with  proper  diligence  be,  discovered;  11th  Dec. 
1827,  Hill ;  6th  Feb.  1829,  Watt :  15th  Feb  1827,  Sharrat ;  .Sd  June  1845,  Ransan  ; 
27th  Nov.  1845,  Ramsay  ;  25th  June  1852,  Smart;  15th  July  1853,  Douglas.  In 
England,  the  property  having  passed  by  the  contract,  the  remedy  is  not  to  refuse  to 
take  delivery,  but  to  claim  indemnification. 

28.  In  Scotland,  the  property  in  the  subject  does  not  pass  until  delivery  ;  7th  Feb. 
1815,  Eadie  ;  13th  Feb.  1844,  Boak  (as  to  delivery  of  hides),  16th  July  1844,  Ander- 
son (as  to  delivery  of  growing  wood) ;  20th  March  1849,  M*Ewan,  House  of  Lords 
(as  to  delivery  of  sugars)  ;  14th  Feb.  1850,  and  7th  March  1851,  Melrose  and  Co.; 
23d  December  1854,  Mathison.  In  England,  the  property  is  held  to  pass  by  the 
completed  contract,  but  the  seller  has  a  lien  for  the  price,  which  renders  the  laws  so 
far  practically  the  same.  But  if  the  seller  becomes  bankrupt  holding  the  goods,  the 
price  being  paid  or  bills  granted  for  the  amount,  the  seller's  creditors  may,  by  the 
law  of  Scotland,  hold  the  goods,  leaving  the  buyer  to  rank  for  the  price,  or  for 
damages  for  non-delivery,  a  state  of  things  which  does  not  occur  in  England  ;  and 
the  rule  of  the  English  law  has  been  adopted  in  France,  America,  and  Holland. 

29.  Delivery  may  be  constructively  given,  such  as  by  delivery  of  the  key  of  a 
warehouse  in  which  the  goods  are  placed;  7th  July  1801,  More;  1st  Feb.  1809,  Tod 
and  Co.;  15th  Nov.  1809,  Brou:^hton ;  15th  June  1811,  Auld;  4th  April  1831, 
Maxwell  and  Co.  (House  of  Lords) ;  17th  May  1832,  Wyld  and  Co.  ;  9th  July  1833, 
Gibson.  See  7th  July  1832,  Lang ;  9th  July  1833,  Gibson ;  27th  July  1842,  Henry. 
(These  last  two  cases  are  as  to  delivery  of  cattle.) 

30.  The  risk  after  the  sale  is  with  the  buyer,  if  the  specific  article  sold  perish 
without  fault  of  the  seller.  But  if  there  is  to  be  delivery  at  a  particular  place,  the 
risk  remains  with  the  seller  until  delivery ;  1st  Feb.  1809,  Miln  and  Co.,  BelPs 
Prin.  sec  89. 

31.  If  a  buyer  become  insolvent,  the  seller  may  refuse  to  give  delivery ;  1747, 
Creditors  of  Jordanhill,  Mor.  9170;  27th  Jan.  1842,  Inglis;  15th  July  1852,  Baird. 

32.  The  usage  of  trade  regulates  sales,  unless  excluded  by  an  express  stipulation, 
which  must  then  rule,  although  it  be  contrary  to  the  usage ;  20th  May  1814,  Brodie ; 
12th  May  1825,  Amot ;  7th  Dec.  1863,  M'Kenzie  ;  21st  Feb.  1864,  BoviU. 

33.  K  the  goods  be  sold  on  arrival  of  a  certain  ship,  it  is  conditional  on  such  arrival 
whether  there  be  a  sale ;  Brown  On  Sale,  38. 

34.  If  the  sale  be  on  approval  by  the  buyer,  there  is  no  sale  until  his  approbation  is 
given,  unless  there  be  unreasonable  delay  in  giving  notice  of  dissatisfaction ;  Sist 
Jan.  1833,  Drew. 

35.  A  **sale  or  return  "  becomes  an  absolute  sale,  if  goods  be  resold  or  kept  an 
undue  time  ;  9th  June  1831,  Hunter. 

36.  A  sale  may  be  made  on  a  suspensive  condition,  which  is  good  against  creditors; 
21st  May  1824,  Cowan;  10th  Dec.  1828,  Wight. 

37.  A  condition  may  be  made  to  discharge  the  contract  of  sale  on  the  occurrence 
of  an  event,  such  are  sales  on  trial ;  Brown  On  Sale,  431. 

38.  Delivery  is  instant,  unless  it  be  otherwise  contracted ;  1791,  Cooper,  Mor. 
10,100.  And  payment  must  be  made  on  delivery,  unless  credit  is  agreed  on,  or  un- 
less the  custom  of  the  trade  fixes  the  credit ;  12th  May  1825,  Arnott. 

39.  A  purchaser  is  not  bound  to  accept  part  delivery;  18th  May  1837,  Richardson; 
nor  a  seller  part  payment. 

40.  If  the  goods  are  to  be  transmitted,  they  must  be  forwarded  as  ordered,  or, 
failing  special  instructions,  in  the  usual  way,  and  the  risk  is  with  the  buyer  ;  I'Jth 
Feb.  1830,  Jones  and  Co.;  23d  Feb.  1853,  Aitchison. 
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41.  If  transmitted  by  sea,  notice  must  be  given  to  the  buyer  sufficient  to  enable 
him  to  insure;  l5tb  Jan.  1802,  Uesseltyne;  6th  Dec.  1810,  Andrew;  25th  Nor. 
1813,  Arnot ;  2d  June  1815,  Johnston  ;  19th  July  1854,  Fleet  and  Mandatory. 

42.  Where  the  goods  are  in  the  hands  of  a  middlenian — such  as  a  carrier— ther 
may  be  stopped  by  the  seller  in  the  event  of  the  insolvency  of  the  buyer,  even  though 
part  of  the  price  be  paid,  or  part  of  the  goods  be  actually  delivered.  Verbal  notiee 
to  the  holders  to  stop  is  sufficient,  but  the  warrant  of  a  magistrate  is  preferable. 
The  English  law  of  stoppage  in  transitu  was  introduced  into  Scotland  by  the  dedsioD 
in  the  case  of  Allan  Stewart  and  Co.,  23d  Dec.  1790  (House  of  Lords).— See  3d 
July  1801,  Sinclair;  12th  Jan.  1813,  Mitchell;  21st  May  1824,  Ck>wan;  15th  Nor. 
1850,  Stoppels. 

43.  The  buyer  may  reject  the  ^oods  on  his  insolvency;  16th  Nov.  1810,  Stans, 
And  he  b  not  then  justified  in  taking  delivery;  20th  Feb.  1846,  Watt ;  2l8t  Dee. 
1850,  Sellars. 

44.  All  accessories,  or  what  reasonably  may  be  held  as  included,  pass  with  the 
subject  sold ;  6th  March  1851,  Muir. 

SALMON. — The  Acts  which  regulate  salmon-fishing  in  England  are  1  €reo.  1.  e. 
18;  58  Geo.  III.  c.  43 ;  6  and  7  Vict.  c.  33  (1843.)  The  SUtutes  which  legnlaie 
salmon- fishing  in  Scotland  are,  Alex.  II.  c.  16  ;  Rob.  I.  c.  12;  1424,  c.  11, 12,aDd 
35  ;  1427,  c.  6;  1429,  c  131 ;  1457,  c.  73;  1477,  c.  73  ;  1479,  c.  38;  1488,  c.  16: 
1489,  c.  15 ;  1503,  c.  72  ;  1535,  c.  16 ;  1563,  c.  3  and  66;  1679,  c.  89  ;  1581,  t 
111 ;  1585,  c.  17 ;  1600,  c.  11 ;  1685,  c.  20.--Sir  George  Mackenzie  observes  thit 
'*  though  the  slaying  of  salmon  in  forbidden  time  be  theft  by  the  Act,  yet  none  bs 
ever  been  pursued  capitally  therefor,  but  the  same  is  only  punished  as  a  pentl 
offence  by  an  arbitrary  pumshment,"  p.  311.  All  cruives,  zairs,  and  fixed  machinm 
in  rivers  must  be  removed  in  close  time.  The  heckles  muts  be  of  the  width  of 
three  inches  for  the  passage  of  the  fry,  and  must  be  pulled  up  every  Saturday  at  six 
o'clock  at  night,  ana  remain  open  until  Monday  morning  at  sunrise,  during  o|«o 
time;  1424-0,  c.  11 ;  1477,  c.  73;  1489,  c.  15;  Ersk.  B.  2,  T.  4,  S.  15;  1  Hume,  87. 
See  Cruives — Fishing* 

The  two  Statutes  which  are  given  below  contain  the  existing  regulations  as  to  Ute 
preservation  of  salmon-fishings  in  Scotland. 

9  GEO.  IV.  Cap.  89. 

An  Act  for  the  Preservation  of  the  Salmon  Fisheries  in  Scotland. — 

[15th  July  1828.] 

Whereas  by  an  Act  passed  in  the  Parliament  of  Scotland  in  the  jear 
1424,  c.  35,  it  was  forbidden  that  any  salmon  be  slain  from  the  Feast  of  the 
Assumption  of  our  Lady  until  the  Feast  of  Saint  Andrew  in  winter :  And 
whereas  sundry  other  Laws  and  Acts  were  made  and  passed  at  divers  times 
by  the  Parliament  of  Scotland  anent  the  killing  of  salmon,  kipper,  red  and 
black  fish,  in  forbidden  time,  and  the  killing  and  destroying  of  the  fiy  and 
smolts  of  salmon;  which  Laws  and  Acts  were  ratified,  confirmed,  and 
approved  by  an  Act  passed  by  the  said  Parliament  in  the  year  1696,  c  38, 
intituled  Act  against  Killers  of  Black  Fish,  and  Destroyers  of  the  Pry  and 
Smolts  of  Salmon:  And  whereas  it  is  expedient,  for  the  preservation  of  the 
salmon  fisheries  in  Scotland,  that  the  penalties  enacted  by  the  said  Acts 
should  be  augmented,  and  the  period  of  the  forbidden  time  altered  and  ex- 
tended, and  that  sundry  other  regulations  should  bo  made :  Be  it  therefore 
enacted,  etc.,  That  the  said  Act  passed  in  the  year  1424  shaU  be  and  the 
same  is  hereby  repealed ;  and  that  no  salmon,  grilse,  sea-trout,  nor  other 
fish  of  the  salmon  kind,  shall  be  taken  in  or  from  any  river,  stream,  lake, 
water,  or  estuary  whatsoever,  or  on  any  part  of  the  sea-coast,  between  the 
fourteenth  day  of  September  and  the  first  day  of  February  in  any  year,  by  any 
person  or  persons ;  any  law,  Statute,  or  practice  to  the  contrary  notwith- 
standing. 
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II.  Penalty  on  Fishing  tvithin  Forbidden  Time,  —  That  if  between  the 
fourteenth  day  of  September  and  the  Jirst  day  of  February  in  any  year,  any 

person  shall  wilfully  take,  fish  for,  or  attempt  to  take,  or  aid  or  assist  in 
taking,  fishing  for,  or  attempting  to  take,  in  or  from  any  river,  stream,  lake, 
water,  or  estuary,  or  on  any  part  of  the  sea-coast,  any  salmon,  grilse,  sea- 
trout,  or  other  fish  of  the  salmon  kind,  such  person  shall  forfeit  and  pay  any 
sum  not  less  than  one  pound  and  not  exceeding  ten  pounds^  for  and  in  respect 
of  each  and  every  such  offence^  over  and  above  forfeiting  each  and  every  such 
fish  so  taken,  and  each  and  every  boat,  net,  or  engine  by  which  the  same 
may  have  been  taken. 

III.  Penalty  on  Trespassers, — That  if  any  person  shall,  after  the  expiration 
of  two  months  from  and  after  the  passing  of  this  Act,  trespass  in  any  ground, 
enclosed  or  unenclosed,  or  in  or  upon  any  river,  stream,  watercourse,  or 
estuary,  with  intent  to  kill  salmon,  grilse,  sea- trout,  or  other  fish  of  the 
salmon  kind,  such  person  shall  forfeit  and  pay  any  sum  not  less  than  ten 
shillings  and  not  exQ^Q^ng  five  pounds. 

IV.  Penalty  on  taking  Salmon  Fry^  etc, — That  fh>m  and  after  the  passing 
of  this  Act,  if  any  person  shall  wilifully  take,  by  any  means  or  by  any 
device,  in  or  from  any  river,  lake,  stream,  water,  estuary,  or  sea-coast,  or 
use,  sell,  purchase,  or  wilfully  have  in  his  possession,  the  spawn,  smolts,  or 
fry  of  salmon,  or  of  any  other  fish  of  the  salmon  kind,  or  in  any  way  or 
by  any  device  wilfully  obstruct  the  passage  of  the  said  smolts  or  fry,  or 
injure  or  disturb  any  such  spawn  or  fry,  or  any  spawning  bed,  bank,  or 
shallow  where  the  same  may  be,  such  person  shall  forfeit  and  pay  a  sum 
not  less  than  one  pound  and  not  exceeding  ten  pounds  for  each  and  every 
such  offence. 

y.  Penalty  on  taking  Unclean  Salmon, — That  from  and  afler  the  passing  of 
this  Act,  if  any  person  shall  at  any  time  wilfully  take,  kill,  destroy,  or 
expose  to  sale,  any  red  or  black  fish,  or  other  foul,  unclean,  or  unseasonable 
salmon,  grilse,  sea-trout,  or  fish  of  the  salmon  kind,  such  person  shall  forfeit 
and  pay  a  sum  not  less  than  one  pound  and  not  exceeding  two  pounds  for  every 
fish  so  taken,  killed,  or  destroyed,  or  exposed  to  sale. 

VI.  Penalty  for  using  Lights, — That  from  and  after  the  passing  of  this  Act, 
if  any  person  shall  use  any  light  or  fire  of  any  kind,  in  or  for  the  taking  or 
with  intent  to  take  any  salmon,  grilse,  sea-trout,  or  other  fish  of  the  salmon 
kind,  such  person  shall  forfeit  and  pay  a  sum  not  less  than  two  pounds  and 
not  exceeding  ten  pounds  for  each  and  every  such  offence. 

VU.  Saturday  Slop, — And  whereas  by  an  Act  passed  in  the  Parliament 
of  Scotland  in  the  year  1477,  c.  73,  intituled,  Anent  CruiveSy  it  is  inter  alia 
ordained,  that  '^  they  that  hes  cruves  in  fresh  waters,  gar  keip  the  lawes 
anent  Satterdales  slop,  and  suffer  them  not  to  stand  in  forbidden  time ;  and 
that  ilk  heck  of  the  said  cruves  be  three  inche  wide,  and  quha  that  beis 
convict  thereof,  to  pay  ^^ve  pund : "  And  whereas  it  is  expedient  that  the  said 
penalty  of  five  pounds  Scots  money  should  be  augmented ;  be  it  therefore 
enacted,  That  from  and  afler  the  passing  of  this  Act,  if  any  owner  or  occu- 
pier of  cruives  shall  offend  against  the  said  law,  such  person  shall  forfeit  and 
pay  a  sum  not  less  than  five  pounds  nor  exceeding  twenty  pounds  sterling  for 
every  such  offence. 

VIII.  Boats  to  be  Bemoved.-^-TheX  every  occupier  of  any  fishery  shall  and 
is  hereby  required  to  remove  and  carry  away  from  such  fishery,  and  from 
the  landing  places  and  grounds  adjacent  thereto,  all  boats,  oars,  nets,  en- 
gines, and  other  tackle  used  and  employed  by  such  occupier  in  the  taking 
and  killing  such  fish  as  aforesaid,  on  or  before  the  commencement  of  the 
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close  time,  or  otherwise  effectually  to  secure  the  same  so  as  to  prevent  their 
being  used  in  fishing,  until  the  end  of  the  close  lime  ;  and  in  case  anj  such 
occupier  shall  neglect  or  refuse  so  to  remove  or  secure  all  and  everj  soch 
boats,  oars,  nets,  engines  or  other  tackle  as  aforesaid,  and  to  keep  the  same 
secure  and  apart  from  the  said  fisheries  during  the  time  afbre»aid,  such  per- 
son so  refusing  or  neglecting,  and  being  convicted  thereof;  shall  for  sueh  of- 
fence, and  for  every  subsequent  neglect  ai^er  notice  given,  forfeit  and  paj  a 
sum  not  less  than  forty  shillings  and  not  exceeding  ten  pounds  :  Provided  al- 
ways, that  nothing  herein  contained  shall  be  construed  or  taken  to  prevent 
any  proprietor  of  lands  from  continuing  any  such  boat  or  boats  for  the  use 
of  himself  or  hei*self,  or  any  of  his  or  her  family,  if  such  boat  or  boats  shall 
have  the  name  of  the  proprietor  painted  thereon. 

IX.  Recovery  of  Penalties, — That  each  and  every  penalty  provided  by  this 
Act  shall  go  to  the  informer,  and  may  and  shall  be  recoverable^  with  ex- 
penses, as  well  before  the  Sheriff  as  before  the  Justices  of  the  Peace  of  any 
county  as  aforesaid  wherein  the  same  maybe  incurred,  or  where  the  offender 
shall  reside,  at  the  instance  of  any  person  or  persons  who  shall  prosecute  fur 
the  same ;  and  in  prosecutions  for  the  different  penalties  imposed  by  this 
Act,  or  any  other  Act  for  the  preservation  of  the  salmon  fisheries  in  Scotland, 
it  shall  be  lawful  for  the  Sheriff  or  Justices,  before  whom  any  complaint  for 
the  recovery  thereof  may  be  brought,  to  proceed  in  a  summary  waj,  and  to 
gnint  warrant  for  bringing  the  parties  complained  upon  immediately  before 
them,  and  on  proof  on  oath  by  one  or  more  credible  witnesses,  or  confessioB 
of  the  offence,  or  other  legal  evidence,  forthwith  to  determine  and  give  judg- 
ment in  such  complaint,  without  any  written  pleadings  or  record  of  eri- 
dence,*  and  to  grant  warrant  for  the  recovery  of  all  penalties  and  expenses 
decerned  for,  failing  payment  within yoMr/ce/i  daysaf)er  conviction,  by  poind- 
ing and  imprisonment,  for  a  period,  at  the  discretion  of  the  Sheriff  or 
Justices,  not  exceeding  six  months,''  it  being  hereby  provided  that  a  record 
shall  be  preserved  of  the  charge  and  of  the  judgment  pronounced  ;  and  anv 
person  or  persons  who  shall  think  himself,  lierself,  or  themselves  aggrieved 
by  any  judgment  of  any  Sheriff  or  Justices,  pronounced  in  any  case  arising 
under  this  Act,  or  by  assessment  made  under  this  Act,  in  Scotland,  may 
appeal  to  the  Commissioners  of  Justiciary  at  their  next  Circuit  Court,  or 
where  there  are  no  Circuit  Courts,  to  the  High  Court  of  Justiciary  at  Edin- 
burgh, in  the  manner,  and  by  and  under  the  rules,  limitations,  conditions, 
and  restrictions  contained  in  the  Act  paf^ed  in  the  twentieth  year  of  the 
reign  of  King  George  the  Second,  for  taking  away  and  abolishing  the  heri- 
table jurisdictions  in  Scotland  ;  with  this  variation,  that  such  person  or 
persons  shall,  in  place  of  finding  caution  in  the  terms  prescribed  by  the  said 
Act,  be  bound  to  find  caution  to  pay  the  penalty  or  penalties,  and  expenses, 
awarded  against  him,  her,  or  them,  by  the  sentence  or  sentences  appealed 
from,  in  the  event  of  the  appeal  or  appeals  being  dismissed,  together  with 
any  additional  expenses  that  shall  be  awarded  by  the  Circuit  Court  on  dis- 
missing the  said  appeal  or  appeals  ;  and  it  shall  not  be  competent  to  appeal 
from  or  bring  the  judgments  of  any  Justices  or  Sheriff  acting  under  this 
Act  under  review,  by  advocation  or  suspension,  or  by  reduction,  or  in  any 
other  way  than  as  herein  provided. 

X.  Meetings  of  Proprietors  to  Assess, — ^That  it  shall  be  lawful,  in  Scotland, 

1 A  conviction  under  this  St&tutc  was  set  aside,  because  the  evidence  had  been  reduced  t« 
writing  ;  6th  July  182.0,  Mcintosh.     See  No.  5,  Criminal  Prosecution  {Cases.) 

'  A  {>arty  imprisoned  under  this  Statute  was  found  entitled  to  aliment  under  the  Act  ol 
Grace  ;  16th  Feb.  1837,  RobcrUon. 
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for  anj  two  proprietors  of  salmon  fisheries  in  any  river,  or  any  stream,  lake, 
water,  or  estuary  communicating  therewith,  from  time  to  time,  to  call  meet- 
ings of  all  the  other  proprietors  of  salmon  fisheries  in  such  river,  and  the 
several  streams,  lakes,  waters,  and  estuaries  communicating  therewith,  or  on 
the  sea-coast  within  five  miles  of  the  mouth  of  such  river  or  estuary,  by 
three  several  advertisements  in  any  newspaper  published  in  the  county  where 
such  meeting  is  to  be  held,  or  if  no  newspaper  be  there  published,  then  in 
any  newspaper  published  in  any  adjoining  county,  and  also  in  one  Edinburgh 
newspaper,  fourteen  days  before  such  meeting  shall  be  held ;  at  which  meet- 
ings it  shall  be  lawful  for  the  majority  of  proprietors,  in  number  and  value 
attending,   or  authorizing  their  factors  or  other  proprietors,  by  a  written 
mandate,  to  act  for  them,  to  assess  the  whole  proprietors  of  salmon  fisheries 
in  such  river,  stream,  lake,  water,  or  estuary,  and  on  the  sea-coast  within 
five  miles  of  the  mouth  of  such  river  or  estuary,  in  such  sums  as  they  shall 
think  fit,  rateably  according  to  the  rents  of  their  fisheries,  for  the  purpose  of 
enforcing  this  Act,  and  the  other  laws  regulating  salmon  fisheries ;  and  it 
shall  be  lawful  for  such  meetings  to  appoint  and  pay  clerks,  water-bailifiTs, 
and  other  officers,  as  they  shall  see  cause  ;  and  all  such  assessments  shall  be 
recoverable  in  the  Sheriff's  Court,  at  the  instance  of  any  clerk  or  other  per- 
son authorized  by  any  such  meeting,  in  the  same  manner  and  under  the  same 
provisions  and  regulations  as  small  debts  are  now  recovered  by  the  Act 
passed  in  the  sixth  year  of  the  reign  of  His  present  Majesty,  intituled,  An 
Act  far  the  more  easy  Recovery  of  Small  Debts  in  the  Sheriff'- Courts  in  Scot- 
land ;  and  this  notwithstanding  the  amount  of  such  assessment  shall  exceed 
eight  pounds :  ^  Provided  always,  that  if  any  salmon  fishery  on  the  sea-coast 
shall  be  within  five  miles  of  the  mouths  of  more  than  one  river  or  estuary, 
the  proprietor  of  such  fishery  shall  be  liable  in  one  assessment  only  for  such 
fishery,  and  shall  be  at  liberty  to  make  his  election  of  any  one  such  river  or 
estuary  in  connection  with  which  he  shall  be  assessed. 

XI.  Apprehension  of  Offenders, — That  it  shall  be  lawful  for  any  person, 
without  any  warrant  or  other  authbrity  than  this  Act,  brevi  manuy  to  seize 
and  detain  any  person  who  shall  be  found  committing  any  offence  against 
this  Act,  and  to  carry  such  person  before  any  Justice  of  the  Peace  or  other 
magistrate,  or  to  deliver  such  person  to  a  constable,  who  is  hereby  required 
to  carry  such  person  before  a  Justice  of  the  Peace  or  magistrate,  who  shall 
forthwith  examine  and  discharge,  or  commit  such  person  until  caution  de 
jucUcio  sisti  be  found,  as  the  case  may  require. 

XII.  Justices  though  interested  may  act, — ^That  all  Justices  of  the  Peace  and 
other  magistrates  shall  and  may  act  in  the  execution  of  this  Act,  notwith- 
standing such  Justice  or  magistrate  shall  be  interested  in  any  salmon  fishery, 
except  in  any  case  where  such  Justice  or  magistrate,  or  his  tacksmen,  is  a 
party  in  the  prosecution  or  case  to  be  heard  and  determined  by  such  Justice 
or  magistrate ;  and  also  that  every  owner  or  occupier  of,  or  any  person 
otherwise  interested  in  any  salmon  fishery,  shall  and  is  hereby  declared  not 
to  be  an  incompetent  witness  to  prove  any  offence  committed  against  this 
Act,  by  reason  of  being  such  owner  or  occupier  so  interested. 

Xni.  Limitation. — ^That  no  prosecution  or  other  proceeding  whatever 
shall  be  brought  or  commenced  against  any  person  or  persons  for  any  offence 
or  offences  against  this  Act,  unless  the  same  shall  be  laid  or  commenced 
within  six  calendar  mouths  after  any  such  offence  or  offences  shall  have 
been  committed ;  and  provided  that"  where  any  offender  shall  be  punished 

'  A  similar  provision  is  in  the  subsequent  Sheriff  Small  Debt  Act,  I  Vict.  c.  41,  n.  22. 
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by  virtue  of  this  Act,  he  shall  not  incur  the  penalty  of  any  other  law  or 
Statute  for  the  same  oifence. 

XIV.  Act  not  to  extend  to  England^  etc* — That  nothing  in  this  Act  con- 
tained shall  extend,  or  be  construed  to  extend  to  England,  Ireland,  Wales, 
or  Berwick-upon-Tweed,  or  to  the  fisheries  in  the  river  Tweed,  or  in  any  d 
the  streams  and  waters  that  run  into  or  communicate  therewith,  or  to  the 
fisheries  in  the  arm  of  the  sea  between  the  county  of  Cumberland  and  the 
counties  of  Dumfries  and  Wigton  and  the  stewarty  of  Crkcodbright,  or  the 
fisheries  in  the  several  streams  and  waters  which  run  into  or  eonununicate 
with  the  said  arm  of  the  sea.^ 

7  and  8  ^^CT.  Cap.  95. 

An  Act  to  amend  an  Act  of  the  Ninth  Year  of  Kins  George  the  Fourth, 
for  the  Preservation  of  the  Salmon  Fisheries  in  Iscotland. — [9th  August 
1844.] 

Whereas  an  Act  was  passed  in  the  ninth  year  of  the  reign  of  Hb 
Majesty  King  George  the  Fourth,  intituled  An  Act  for  the  Preteroaiion  oftki 
Salmon  Fisheries  tn  Scotland ;  And  whereas  it  is  expedient  to  prevent  the 
destruction  of  salmon,  or  fish  of  the  salmon  kind,  in  the  sea  or  shores 
thereof;  And  whereas  doubts  are  entertained  of  the  provisions  of  the  said 
Act  being  applicable  to  the  sea  or  sea  shore :  Be  it  therefore  enacted,  etc 
That  if  any  person  not  having  a  legal  right  or  permission  firom  tbe  pro- 
prietor of  the  salmon  fishery,  shall  from  and  after  the  passing  of  this  Act, 
wilfully  take,  fish  for,  or  attempt  to  take,  or  aid  or  assist  in  taking,  fishing 
for,  or  attempting  to  take,  in  or  from  any  river,  stream,  lake,  water,  estoaiy, 
firth,  sea-loch,  creek,  bay,  or  shore  of  the  sea,  or  in  or  upon  any  part 
of  the  sea,  within  one  mile  of  low-water  mark,  in  Scotland,  any  mdmoo, 
grilse,  sea-trout,  whitling,  or  other  fish  of  the  salmon  kind,  such  persos 
shall  forfeit  and  pay  a  sum  not  less  than  ten  thUUngs^  and  not  exceeding yrsf 
pounds^  for  each  and  every  such  ofience,  and  shall,  if  the  Sheriff  or  Justices 
shall  think  proper,  over  and  above,  forfeit  each  and  every  fish  so  takeo« 
and  each  and  every  boat,  boat-tackle,  net,  or  other  engine  used  in  taking, 
fishing  for,  or  attempting  to  take  fish  as  aforesaid ;  and  it  shall  be  lawful 
for  any  person  employed  in  the  execution  of  this  Act  to  seize  and  detain 
all  fish  so  taken,  and  all  boats,  tackle,  nets,  and  other  engines  so  used,  and 
to  give  information  thereof  to  the  Sheriff  or  any  Justice  of  the  Peace,  and 
such  Sheriff  or  Justice  may  give  such  orders  concerning  the  immediate  dis- 
posal of  the  same  as  may  be  necessary, 

IL  Provisions  extended  to  this  Act. — ^That  the  regulations  as  to  the  recovery 
and  application  of  penalties,  and  the  apprehension  of  offenders,  and  all 
other  enactments  and  provisions  of  the  said  recited  Act,  shall  extend  and 
apply  to  what  is  herein  above  enacted,  and  this  Act  shall  be  construed  and 
applied  in  the  same  manner,  and  in  all  respects  as  if  it  had  formed  part  of 
the  said  recited  Act. 

III.  Saving  Rights. — ^That  nothing  herein  contained  shall  be  construed  ss 
depriving  any  proprietor  of  salmon  fishery  of  any  right  now  by  law  vested 
in  such  proprietor  to  prevent  any  person  from  fishing,  either  within  or  be- 
yond the  limits  specified  in  this  Act. 

'  Salmon  fifthiog  in  the  Solway,  and  iti  tributaries,  b  regulated  by  a  special  Act,  44  Gea 
III.  c.  45.  A  conTictioo  under  that  Statute  was  held  not  reviewable  by  the  Coart  of  Josti- 
cianr,  being  merely  for  a  pecuniary  penalty  ;  12th  January  1852,  Parfce  (Stewmrt's  ittparU, 
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IV.  Bights  of  the  Craum. — ^That  nothing  herein  contained  shall  affect  the 
rights  or  property  of  the  Crown, 

The  following  forms  for  prosecution  of  offences  under  this  Act  are  used  in 
Perthshire : — 

No.  1.  Information  and  Wabbant,  Sect.  1st  of  7  and  8  Vict.  c.  95. 
By  7  and  8  Vict.  c.  95,  s.  1,  it  is,  inter  o/to,  declared,  that  **  it  shall  he  lawful 
for  any  person  employed  in  the  execution  of  this  Act  to  seize  and  detain  all  fish 
taken,  and  all  hoats,  tackle,  nets,  and  other  engines  used,  and  to  give  infor- 
mation thereof  to  the  Sheriff,  or  any  Justice  of  the  Peace ;  and  such  Sheriff  or 
Justice  may  give  such  orders  concerning  the  immediate  disposal  of  the  same  as 
may  he  necessary.*' 

At  the  day  of  compeared 

who  informed  me  that,  in  virtue  of  the  powers  conferred  hy  the 
above  recited  Act,  had,  on  the  day  of  at  or  near 

seized  from  the  following  articles,  viz.  — 

I  direct  the  said  informer  to  retain  the  said  articles,  that  the  same  may  he 
produced  at  the  trial  of  the  offender,  with  the  exception  of  the  fish,  which  I  direct 
to  be  (sold  or  destroyed  <u  mat^  befoimd  most  expedient.) 

(To  be  svbecribed  by  the 
Informer  and  the  Justice,) 
(Place  and  Date.) 

Unto  the  Honourable  the  Justices  of  the  Peace  for  Perthshire. 

The  Petition  and  Complaint  of  Robert  Buist,  residing  in  Perth,  Upper 
Waier-Bailiff,  or  Superintendent,  of  the  Salmon  Fisheries  of  the  River  Tay, 
and  the  Rivers  and  Streams  running  into  and  communicating  therewith,  ap- 
pointed in  virtue  of  the  powers  contained  in  the  Acts  of  Parliament  after-men- 
tioned : — 

Humbly  sheweth. 

That  on  Friday  the  eleventh  day  of  October  current.  A,  B,  and  C,  D.,  both 
residing  in  Perth,  did  wilfully  take,  fish  for,  or  attempt  to  take,  or  aid  or  assist  in 
taking,  fishing  for,  or  attempting  to  take,  in  or  from  the  River  Tay,  at  or  near  the 
Stanner  Bank,  opposite  to  Perth,  belonging  to  the  Right  Honourable  the  Earl  of 
Kinnoull,  on  one  side,  and  the  city  of  Perth  on  the  opposite  side,  without  a  legal 
right  or  permission  from  either  of  these  proprietors,  salmon,  grilse,  sea-trout,  whit- 
ling,  or  other  fish  of  the  salmon  kind,  and  that  by  means  of  a  fishing  coble  (value  not 
exceeding  one  pound),  and  have  thereby  become  hable  to  the  complainer  in  a  sum 
not  less  than  10s.  and  not  exceeding  L.5,  and  ought  to  forfeit  said  boat  in  terms  of 
the  Acts  9th  Geo.  IV.  c.  39,  and  7th  and  8th  Vict.  c.  95.  Therefore  the  said  named 
parties  ought  to  be  convicted  thereof  and  decerned  and  ordained  to  pay  and  deliver 
over  to  the  said  complainer  a  sum  not  less  than  10s.,  and  not  exceeding  L.5,  besides 
forfeiting  the  said  boat,  as  reported  to  your  Honours,  being  the  penalty  or  penalties 
and  forfeitures  imposed  by  the  foresaid  Act  applicable  to  the  said  oflence  with  ex- 
penses— ^to  be  recovered,  ftiiling  payment  withm  fourteen  days  after  conviction,  by 
poinding  and  imprisonment  for  a  period  at  the  discretion  of  your  Honours  not 
exceeding  six  months,  in  manner  directed  bj  the  said  Acts. 

May  it  therefore  please  your  Honours  to  grant  summary  warrant  to  apprehend 
the  said  defenders,  and  bring  them  immediately  before  you ;  and  also  to  cite 
witnesses,  in  order  that  yotu:  Honours  may  forthwith  determine  and  give  judg- 
ment in  this  complaint,  and  thereafter  to  grant  warrant  for  recovery  of  the 
penalties  and  expenses  by  poinding  and  imprisonment,  all  as  directed  by  the  said 
Acts. — According  to  Justice. 

(Place  and  date.) 

Having  considered    the    foregoing    conipluint,    grants  warrant    to    apprehend 

complained  of,  and  to  bring  • 


906  SAL— SCI 

to  answer  to  the  fiyrenid  eompUint, 
that  judgment  may  be  given  thereon ;  and  gnmts  warrmnt  for  citing  witnsses  for 
both  parties. 

(MintUes  of  Proeedfire,) 

At  the  day  of  eighteen  hundred  and 

years.  In  presence  of  compeared  the  oomphuner  (or  his  agent) 

and  the  parties  complained  on — namely,  ,  and  the 

complaint  being  read  over  to  him  (or  them)  the^  answer  that,  etc 
Tne  follo\nng  witnesses  were  called  and  exaramed  on  oath  for  the  complainer: 
1.  A,  B.,  residing  at  2.  C,  D,,  residing  at  etc. 

As  also  the  following  witnesses  were  examined  on  oath  for   the    parties  com- 
plained on : 

1.  E.  F.,  residing  at  etc. 

The  Justices  find  the  complaint  proved.    Therefore  find  A.  B.  and  C.  2>.,  the  par- 
ties complained  on,  severally  uable  in  the  modified  penalty  of  L. 
each,  together  with  L.  each  of  expenses,  and  deoems  and 

convicts  accordingly  ;  and  failing  payment  within  fourteen  days  after  this  tbe 
date  of  conviction,  grants  warrant  for  recovering  the  said  sums  bj  poinding  in 
common  form,  also  to  apprehend  and  commit  the  said  named  parties  to  the 
prison  of  ,  therein  to  be  detained  for  the  period  of 

days,  unless  the  said  several  sums  be  sooner  paid  or  recovered 
respectively. 

{Subscribed  by  the  JtuHea.) 
SALTERS.     See  CollUrs. 

SALVAGE  is  the  reward  payable  to  those  who  save  a  vessel  from  shipwreck,  fire, 
or  capture,  and  which  fonns  a  burden  or  lien  on  the  efi*ects  saved,  and  is  awarded  in 
the  Court  of  Admiralty  in  England,  and  in  the  Court  of  Session  in  Scotland,  since 
the  abolition  of  our  Admiralty  Court.  The  crew  have  no  claim  of  salvage^  unless  in 
case  of  a  recapture ;  Brodie's  Sup,  to  Stairy  1009.  See  CorUriiutian — MerdUuU 
Seamen. 

SANCTUARY.  The  Abbey  of  Holyrood,  with  its  precincts,  is  now  the  only 
place  in  Scotland  having  the  privilege  of  sanctuary.  Anciently  the  Castle  of  Edin- 
burgh and  the  Mint  had  a  similar  privilege.  A  debtor  is  protected  against  the  dili- 
gence of  his  creditors,  only  if  registered  in  the  books  of  the  bailie  of  the  Abbey. 
The  protection  does  not  extend  to  criminal  warrants — warrants  in  medUatianeftigtt 
— Crown  debts,  or  decrees  to  perform  facts  within  the  defender's  power.  A  party  is 
liable  to  be  imprisoned  in  the  Abbey  prison  for  debts  contracted  within  the  Sanc- 
tuary ;  Ersk.  B.  4,  T.  3,  S.  26.     See  Meditaiione  FugcB. 

SASINE  OR  INFEFTMENT  is  the  legal  completion  of  an  heriUble  right.  Tbe 
recording  of  the  instrument  is  regulated  by  Acts  1681,  c.  11  ;  and  10  Geo.  IV.  c. 
19 ;  the  necessity  of  going  to  the  ground  is  dispensed  with  and  the  form  of  the  in- 
strument is  regulated  by  8  and  9  Vict.  c.  35  (1845.) 

SASINE  OX  was  the  fee  payable  to  the  Sheriff  on  giving  infeflment  to  an  heir 
on  a  Crown  precept ;  Ersk.  B.  3,  T.  8,  S.  79.  The  amount  was  regulated  by  Act  of 
Sederunt,  3d  July  1846;  but  abolished  with  all  fees  and  emoluments  to  Sheriff  by 

16  and  17  Vict.  c.  80. 

SATURDAY'S  SLOP  or  SLAP,  1424,  c.  11.    See  Salnum  Fishings, 
SAVINGS  BANKS.     The  first  consolidated  Act  for  EngUnd  was  9  Geo.  IV.  c. 

92 ;  amended  by  3  and  4  Will.  IV.  c.  14  ;  extended  to  Scotland  by  6  and  6  Will. 

IV.  c.  36 ;  repealing  the  Act  59  Geo.  III.  c.  62,  which  applied  to  Scotland  only. 

These  Acts  are  extended  and  amended  by  7  and  8  Vict.  c.  83  (1844,)  and  16  and 

17  Vict.  c.  46.  Military  Savings  Banks  are  authorized  by  5  and  6  Vict.  c.  71. 
Disputes  between  depositors  and  managers  of  Savings  Banks,  imless  a  mode  of 
settlement  is  provided  by  the  rules,  must  be  decided  by  the  Sheriff  of  the  county  ; 
28th  Jan.  1835,  Brown. 

SCANDAL  AND  SCANDALUM  iMAGNATUM  or  LEASING  MAKING.  See 
Defamation — Sedition. 

SCIRE  FACIAS  {scifa.),  an  English  writ  to  enforce  decrees  of  the  supreme 
Courts  of  law. 


SCHOOLS  (13  Geo.  in.  c.  54.)  907 

8CU00LS. — The  principal  Statutes  passed  for  the  management  of  schools  are 
1496,  c.  87  ;  1667,  c  11  and  12  ;  1592,  c.  168;  1594,  c.  223;  1633,  c.  6;  1646,  c. 
46  ;  1662,  c.  4  ;  1663,  c.  6  ;  1690,  c.  17  ;  1693,  c.  22  and  41  ;  1696,  c.  14  and  26  ; 
1706,  c.  6  ;  and  Act  of  Privy  Ck)uncil,  10th  Dec.  1616.  The  Act  of  Privy  Council 
1616  directs  that'* the  subjects,  especially  the  youth,  be  exercised  and  trained 
up  in  civilitie,  godliness,  knowledge,  and  learning,  and  that  there  are  no  means  more 
powerful  to  further  this  than  the  establishing  of  schools  in  the  particular  parishes  of 
the  kingdom,  where  the  youth  may  be  taught  at  the  least  to  wnte  and  read,  and  be 
catechised  and  instructed  in  the  grounds  of  religion."  The  Act  1496,  c.  87,  ordains 
that  **  all  barones  and  substantial  freholders  sould  put  their  airis  to  ye  schulis.'* 
But  the  Act  which  is  of  chief  importance  is  the  43  Geo.  111.  c.  64,  intituled  ^*  An 
Act  for  making  better  provision  for  the  parochial  schoolmasters,  and  for  making 
further  regulations  for  the  better  government  of  the  parish  schools  in  Scotland/^ 
and  is  in  the  following  terms : 

"  WuEREAS  the  parish  schoolmasters  in  Scotland  are  a  most  useful  body 
of  men,  and  their  labours  have  been  of  essential  importance  to  the  public 
welfare  ;  and  whereas,  by  an  Act  passed  in  the  Parliament  of  Scotland  in 
the  reign  of  King  William  the  Third,  in  the  year  1696,  intituled  *  Act  for 
settling  of  schools,'  it  is,  inter  alia,  statuted  and  ordained,  that  there  be  a 
school  settled  and  established,  and  a  schoolmaster  appointed,  in  every  parish 
not  already  provided,  by  advice  of  the  heritors  and  minister  of  the  parish  ; 
and  for  that  effect,  that  the  heritors  in  every  parish  meet  and  provide  a  com- 
modious house  for  a  school,  and  settle  and  modify  a  salary  to  a  schoolmaster, 
which  shall  not  be  under  one  hundred  merks,  nor  above  two  hundred  merks 
Scots,  to  be  paid  yearly,  at  two  terms,  Whitsunday  and  Martinmas,  by  equal 
portions ;  and  certain  rules  and  regulations  were  laid  down  by  the  said  Act, 
relative  to  the  apportioning  and  payment  of  the  said  salary  by  the  heritors 
of  the  parish  :  And  whereas  the  highest  salary  by  the  said  Act  granted, 
amounting  only  to  L.11,  2s.  2|d.  sterling,  which  by  difference  in  the  value 
of  money,  and  change  in  the  circumstances  of  the  country,  has  become  a  pro- 
vision altogether  inadequate  for  a  body  of  men  whose  labours  are  of  so  great 
public  utility :"  May  it  therefore  please  your  Majesty  that  it  may  be  enacted, 
and  be  it  enacted,  etc..  That  from  and  after  the  term  of  Martinmas  next,  the 
salary  of  each  -parochial  schoolmaster  in  every  parish  of  Scotland  shall  not  be 
under  the  sum  of  three  hundred  merks  Scots^  pe?'  annum,  nor  above  the  sum  of 
four  hundred  merks^per  annum,  except  in  the  cases  hereinafter  mentioned. 

II.  Fixing  Salary, — ^That  within  three  months  after  the  passing  of  this 
Act,  the  heritors  possessed  of  the  qualification  required  by  this  Act,  and  the 
minister  of  every  parish,  shall  hold  a  meeting,  of  which  intimation  shall  be 
given  from  the  pulpit  immediately  after  divine  service  in  the  forenoon,  and 
by  circular  letters  to  be  written  by  the  minister  of  the  parish  to  such 
heritors  having  the  qualification  prescribed  by  this  Act,  who  are  non-resi- 
dent, and  also  by  leaving  a  written  notice  at  the  mansion-house  of  every 
heritor,  whether  resident  or  not,  at  least  thirty  free  days  before  such  meet- 
ing shall  take  place ;  and  on  due  consideration  of  the  circumstances  of  the 
particular  parish,  in  respect  of  extent,  population,  and  valued  rent,  and  the 
probable  amount  of  the  other  emoluments  of  the  schoolmaster's  office,  such 
meeting  shall  judge  and  determine  whether  the  schoolmastei-'s  salary  shall 
be  three  hundred  merks  Scots  per  annum,  or  four  hundred  merks  Scots  per 
annum,  or  such  sum  between  these  two  sums  as  to  such  meeting  shall  seem 
most  suitable  to  tlie  circumstiinces  of  the  parish,  and  shall  fix  and  determine 
the  amount  of  the  schoolmaster's  salary,  to  be  paid  to  the  schoolmaster,  by 
a  resolution   to  be  made  at   such   meeting,   a  copy  of  which  resolution^ 

»  L.16.  !38.  4id.  '  L.22,  4«,6d. 
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signed  by  the  preses  of  the  meeting,  shall  be  delivered  to  the  scboolmaster 
of  the  parish  as  his  authority  for  collecting  and  receiving  the  salary  thereby 
fixed  and  determined,  which  shall  be  paid  by  the  several  heritors  at  the 
same  terms  apportioned  among  them  in  Uie  same  manner  and  with  the  same 
relief  against  their  tenants,  as  is  provided  by  the  aforesaid  Act  of  the  Par- 
liament of  Scotland  passed  in  the  year  1696:  Provided  always,  that  no  salary 
at  present  payable  to  any  schoolmaster  shall  be  diminished ;  and  in  all  cases 
where  any  such  salary,  or  any  part  thereof^  is  payable  in  grain  or  meal,  such 
salary  in  grain  or  meal  shall  continue  to  be  paid,  and  payable  in  the  same 
manner  as  heretofore,  with  such  additions  thereto  in  money  as  to  such  meeting 
shall  seem  proper ;  and  in  fixing  and  determining  the  amount  of  the  salary 
to  be  paid  pursuant  to  this  Act,  such  grain  or  meal  making  part  of  such 
salary  shall  be  estimated  at  the  rate  of  two  hundred  merks  per  chalder.^ 

III.  Future  Salaries, — That  the  salaries  so  fixed  and  determined  in  manner 
above  directed  shall  continue  to  be  the  salaries  payable  to  the  schoolmaster 
of  every  parish  for  and  during  the  period  of  twenty-five  years  from  the  pass- 
ing of  this  Act ;  and  within  three  years  after  the  expiration  of  twenty-five 
years  from  the  passing  of  this  Act,  the  Sheriff  or  Stewart  of  everj  county  or 
stewartry  shall  ^x  and  determine,  according  to  the  average  amount  of  the 
fiars  of  the  county  or  stewartry  for  the  twenty-five  years  preceding,  whsl 
is  the  value  or  average  price  of  a  chalder  of  oatmeal,  and  he  shall  make  a 
return  of  such  average  to  the  ofiice  of  King's  Remembrancer  in  Exchequer 
in  Scotland;^  and  the  Lord  Chief  Baron  and  Barons  of  Exchequer  are 
hereby  empowered  and  required,  from  such  returns  by  the  Sherififs  and 
Stewarts  ol'  Scotland,  to  strike  the  average  price  of  a  chalder  of  oatmeal  for 
all  Scotland;  and  an  order  of  the  said  Court  of  Exchequer  fixing  sucb 
average  shall,  within  three  months  from  the  date  of  the  last  return  by  the 
Sheriffs  and  Stewarts,  be  published  by  the  King's  Remembrancer  in  Uie 
Edinburgh  Gazette,  and  such  other  Scots  newspaper  as  he  shall  deem  suffi- 
cient, for  three  successive  weeks,  and  a  copy  thereof  shall  also  be  transmit- 
ted by  the  said  Remembrancer  to  the  Sheriff  or  stewart-clerk  of  every  shire 
or  stewartry  in  Scotland ;  which  average  so  ascertained  shall  be  at  the  rate 
according  to  which  the  schoolmaster's  salary  shall  be  fixed  in  the  manner 
hereinafter  directed ;  and  the  Sheriff  or  stewart-clerk  shall  transmit  a  cer- 
tificate thereof,  signed  by  him,  to  the  minister  of  each  parish  within  the 
county  or  stewartry,  to  be  by  him  submitted  to  the  meeting  directed  to  be 
called  in  manner  immediately  after  mentioned. 

IV.  Fixing  Juture  Salaries. — ^That  within  three  months  after  the  date  of 
such  certificate,  the  heritors  possessed  of  the  qualifications  required  by  this 
Act,  and  the  minister  of  every  parish  in  Scotland,  shall  hold  a  meeting,  of 
which  intimation  shall  be  given  from  the  pulpit  immediately  after  divine 
service  in  the  forenoon,  and  by  circular  letters,  to  be  written  by  the  minister 
of  the  parish  to  such  heritors  having  the  qualification  prescribed  by  this  Act, 
who  are  non-resident,  and  also  by  leaving  a  written  notice  at  the  mansion- 
house  of  every  heritor,  whether  resident  or  not,  at  least  thirty  free  days 
before  such  meeting  shall  take  place ;  and  on  due  consideration  of  the  cir- 

1  The  salaries  are  payable  half  yearly  at  Whitsunday  and  Martinmas.  The  schoolmaster 
who  survived  Whitsunday  had  right  to  the  half  year's  salary,  and  survivinflr  Martinmas  to  the 
whole  vear ;  but  the  Apportionment  Act  appears  to  give  the  incumbent  nis  right  up  to  the 
day  of  his  death,  and  his  successor,  if  appointed  before  the  next  term,  will  draw  that  term^i 
salary  less  what  may  be  due  to  his  predecessor.     See  Heir  and  Executor, 

•  'J'he  average  fixed  for  the  twenty-five  years,  cummencing  in  1828,  was  L.17,  2s.  2|d.  per 
chalder.  By  the  Act  17  and  18  Vict.  c.  98  (1854),  the  average  was  continued  to  Martinmas 
1865. 
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cumstanoes  of  the  partMbr  parish,  m  rrafiKt  ^i^T  <^xiiHiW  fH>f>uWK^  IMmI 
Talocd  Tenlf  such  Bfeeecii^  sUH  j«%e  mwI  tleiiKmuK^  wWlKer  iW  ;m^kk4« 
master^s  saliuy  of  the  Tiif  skaH  be  eq«il  to  iIm  aren^  |«Ki»  iWf  \>i^  «^)wUUiNr 
and  a  kalf^  or  of  two  chalders  of  oatiaedL  aceordiii^  to  tW  amoanl  iK^r^^ 
ascertained  bj  the  aforesaid  ccrcificaiek  or  to  such  proportkm  bi»lwt»<Ni  ih^iM 
as  to  such  meetiiig  shall  seem  OKust  avitable  to  the  circuinstanct^  of  tb«  |VM^ 
ish,  and  shall  fix  and  detefmme  the  amoont  of  the  schoohaaMer^a  «ahMrY%  10 
be  paid  pursuant  to  such  aTerage,  and  their  reocdolion  thereupon;  a  ivpY  of 
which  resolution,  signed  bj  the  proses  of  the  meeting,  shall  be  delivt^retl  to 
the  schoolmaster  of  the  parish  as  his  authority  for  c<dlecting  and  riHM»ivh\||( 
the  salary  thereby  fixed  and  determined,^  which  shall  be  paid  to  him  by  \h^ 
several  heritors  at  the  same  terms  apportioned  among  them,  in  tho  nama 
manner,  and  with  the  same  relief  against  their  tenants,  as  is  provido^l  i^y 
the  aforesaid  Act  of  the  P^iament  of  Scotland  in  the  year  l(iU6.  (iStf* 
9th  July  1808,  MiUar;  22d  Dec  1826,  Alexander.) 

V.  AppeaL — ^Tbat  in  case  the  heritors  and  minister  sh^l  neglect  or  n>AiiH) 
to  determine  the  amount  of  the  salary  to  be  paid  to  the  sonoolmaater  ncooini* 
ing  to  the  provisions  of  the  Act,  or  in  case  any  heritor,  or  the  sohoolnmntMS 
shall  be  dissatisfied  with  the  determination  made,  it  shall  be  contpott^nl, 
within  three  months  after  such  meeting  ought  to  have  been  hold,  or  $\\<\\ 
determination  shall  have  been  made,  for  the  schoolmaster  to  Hiiply,  or  l^ir 
such  person  so  dissatisfied  to  appeal  to  the  next  quarter-session  held  for  the 
shire  or  stewartry  within  the  bounds  of  which  the  parish  or  pivrinh-klrk  llinii 
whose  judgment  shall  be  final,  and  no  appeal  by  advooationi  suNponiilon,  or 
otherwise,  shall  be  admitted  against  the  judgment  at  such  quartor-iiosslonii  t 
Provided  always,  that  no  heritor  of  the  parish  from  whence  such  appual 
comes  shall  vote  upon  such  appeal  at  such  quarter-sessions. 

VI.  Avei'Offes. — That  after  twenty-five  years  shall  have  elapsed  fVoni  tlia 
time  the  amount  of  a  schoolmaster's  salary  shall  have  been  so  fixed,  tho 
Sheriff*  of  a  shire,  or  Stewart  of  a  stewartry,  shall,  within  three  months,  again 
determine  the  average  price  of  a  chalder  of  oatmeal  in  the  ronniior  dirootod 
by  this  Act,  and  shall  as  above  directed,  return  the  same  to  the  oinuo  of 
King's  Remembrancer  in  Exchequer;  and  the  Lord  Chief  Bnron,  and  Hurons 
of  Exchequer,  shall  again,  by  an  order  of  Court,  fix  the  uvorngo  prluo  for  all 
Scotland ;  and  the  Eling's  Remembrancer  shall  again  transmit  a  copy  of  Nald 
order  of  Court  to  the  Sheriff*  or  stewart-clork  of  each  shire  or  stewartry,  find 
the  said  Sheriff*  or  stewart-clerk  shall  again  publish  tlio  stuno  in  the  ICdin- 
burgh  Gazette  and  Scots  newspapers,  and  transmit  a  cortiHiuitu  of  said  avorHi{0 
and  order  of  Court  to  the  minister  of  each  parish  within  his  shire  or  stewartryi 
and  the  heritors  and  minister  shall  again  fix  and  determine  the  HchoulmttMtar's 
salary  according  to  such  average,  such  salary  never  being  Ions  than  tlie  vhIu0 
of  one  chalder  and  a  half,  nor  more  than  two  chaldors  for  the  next  twenty- 
five  years,  and  so  totiet  qtioiiea  at  the  end  of  every  twenty-five  years  for  everi 
unless  altered  by  Parliament ;  and  every  such  determination  of  salary  shall 
be  liable  to  appeal  to  the  quarter-sessions,  in  manner  and  to  the  effbot  above 
mentioned. 

VII.  One  Heritor. — ^That  in  every  parish  where  there  is  only  one  heritor 

*  By  the  Act  1696,  the  ■choolmaftei^f  mUij  in  miaUi  pftjritbU  in  0*\un\  portiofif  at  Wlilt«Ufi* 
day  and  Martinmaa,  under  a  penalty  of  double  aeiMMinont,  If  two  U»rm»  lull  Into  arrvar. 
Letters  of  horning  are  authorized  at  the  instance  of  the  tcbrwInuMlttfni.  UfefWliterf  sre  hjiM 
liable  in  the  lalariee.  No  sunpenMon  if  allowed  exuept  on  conflcnatlon* 
themselTea  aggrioTed  by  the  portion  of  the  aeMHMiDtentf  may  i^pply  to  the 
■ionera  of  Supply,  or  other  ju4g«  oompetMit,  witbiu  ytmr  and  day  slier  iai| 
ment. 
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qualified  as  hcreinafler  prescribed,  such  heritor  shall  have  two  votes  at  every 
meeting  directed  to  be  held  pursuant  to  this  Act ;  and  in  all  meetings  where 
no  preses  has  been  chosen,  the  heritor  present  possessed  of  the  highest  valua- 
tion shall  have  the  casting  vote. 

VIII.  School  and  Schoolmaster* 8  House, — That  in  every  parish  where  a 
commodious  house  for  a  school  has  not  already  been  provided,  pursuant  to  the 
directions  in  the  above-recited  Act,  and  in  every  parish  where  a  dwelling- 
house  for  the  residence  of  the  schoolmaster  has  not  already  been  provid^, 
together  with  a  portion  of  ground  for  a  garden  to  the  extent  hereafter  men- 
tioned, the  heritors^  of  every  such  parish  shall  provide  a  commodious  house 
for  a  school,  and  also  a  house  for  the  residence  of  the  schoolmaster,  such 
house  not  consisting  of  more^  than  two  apartments,  including  the  kitchen, 
together  with  a  portion  of  ground  for  a  garden  to  such  dwelling-house,  from 
fields  used  for  the  ordinary  purposes  of  agriculture  or  pasturage,  as  near  and 
convenient  to  the  schoolmaster's  dwelling-house  as   reasonably  may  be ; 
which  garden  shall  contain  at  least  one-fourth  part  of  a  Scotch  acre,  aod 
shall  be  enclosed  with  such  fence  as  is  generally  used  for  such  purposes  in 
the  district  of  the  country  where  it  is  situated ;  and  the  expense  of  provid- 
ing such  school-house,  dwelling-house,  and  garden,  and  supporting  the  same, 
shall  be  defrayed  and  paid  in  the  same  and  like  manner  as  is  prescribed  for 
providing  a  house  for  a  school  by  the  aforesaid  Act  of  the  Parliament  of 
Scotland  :^  Providing  always,  that  where  the  heritors  shall  determine  that 
such  garden  cannot  be  allotted  to  the  schoolmaster  without  great  loss  and 
inconvenience,  it  shall  be  optional  to  them,  with  the  authority  of  the  quarter- 
sessions  of  the  county  or  stewartry,  to  assign  to  the  schoolmaster,  in  lieu  of 
such  garden,  an  addition  to  his  salary,  at  the  rate  of  eight  bolls  of  oatmeal 
per  acre,   to  be  computed  according  to  the  average  ascertained   in   manner 
hereinbefore  directed.     {See  1696,  c.  26;   21st  Feb.  1837,  Annan.) 

IX.  Appeal. — ^That  in  case  the  heritors  shall  neglect  or  refuse  the  accom- 
modations of  house,  school-house,  and  garden,  or  additional  salary  in  lieu 
thereof,  to  schoolmasters,  according  to  the  provisions  of  this  Act,  or  in  case 
the  schoolmaster  shall  not  be  satisfied  with  the  accommodations  allotted  him, 
it  shall  be  competent  for  him  to  bring  the  same,  by  representation  or  peti- 
tion, before  the  quarter-sessions,  held  for  the  shire  or  stewartry  to  which  the 
parish  of  which  he  is  schoolmaster  belongs,  or  in  which  the  parish  kirk  is 
situated,  and  in  all  such  cases  the  judgment  of  the  quarter-sessions  shall  be 
final,  without  any  further  appeal  by  advocation,  suspension,  or  otherwise : 
Provided  always,  that  no  Justice  of  Peace  who  shall  be  an  heritor  in  the 
parish  of  such  schoolmaster  shall  vote  upon  such  representation  or  petition.^ 

X.  Compensation. — ^That  the  heritor  or  heritors  from  whose  estates  any 
ground  shall  be  taken  for  the  purpose  of  such  school-house,  dwelling-house, 
and  garden,  shall  have  his,  her,  or  their  relief  against  the  other  heritors  of 
the  parish  for  the  value  of  the  ground  so  to  be  taken,  in  proportion  to  the 
valued  rent  of  the  lands  belonging  to  the  whole  heritors  in  the  parish ;  such 
relief  to  be  settled  only  by  the  Sheriff  or  Stewart  of  the  county  or  stewartry, 
without  appeal  by  advocation,  suspension,  or  otherwise. 

1  Liferenters  are  not  liable  under  this  clause  ;  14th  May  1823,  Anstrutlicr. 

'  A  general  opinion  prevails  that  the  word  more  was  inserted  in  error  for  less. 

*  Before  the  passinc  of  this  Act,  the  Court  of  Session,  under  the  Act  1696,  interfered  to 
compel  the  erection  of  school  and  schoolmasters'  houses  ;  1773,  Presbytery  of  Caithness,  M. 
7449.  A  majority  of  the  heritors  may  change  the  situation  of  the  school-house ;  26th  Not. 
1R08,  Anderson. 

«  The  quarter-sessions  have  no  jurisdiction  where  accommodation  has  already  been  provided, 
or  to  compel  repairs  ;  18th  Feb.  1809,  Dawson. 
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XI.  Provision  for  detached  Diitricts  of  Parishes  and  additional  Schools. 

XII.  RoycU  Burghs  excepted. 

XIII.  Provision  for  Burghs, 

XIV.  Election  of  Schoolmaster, — ^That  from  and  after  the  passing  of  this 
Act,  in  case  of  vacancy  in  the  office  of  schoolmaster  by  death  or  otherwise, 
the  minister  of  the  parish  shall,  within  fifteen  days,  intimate,  or  cause  to  be 
intimated  from  the  pulpit,  immediately  after  divine  service  in  the  forenoon, 
the  vacancy  which  has  taken  place,  and  communicate  tlie  knowledge  of  the 
same,  by  letter,  to  such  heritor  or  heritors  as  may  be  non-resident ;  and  the 
heritors  possessed  of  the  qualification  required  by  this  Act,  with  the  minister 
of  the  parish,  are  hereby  appointed  to  hold  a  meeting,  of  which  intimation 
shall  be  given  by  the  minister,  by  edictal  citation  and  circular  letters,  to 
such  as  are  non-resident,  at  least  thirty  free  days  before  it  takes  place ;  and 
such  meeting,  or  adjourned  meeting,  shall  elect  a  person  to  the  vacant  office 
of  schoolmaster ;  and  in  the  event  of  the  parish  being  vacant,  the  presbytery 
shall  appoint  some  one  of  their  number  to  make  the  intimations,  and  give 
the  notices,  which,  according  to  the  provisions  of  this  Act,  the  minister  is 
required  to  do.^ 

XV.  Election  by  Commissioners  of  Supply. — ^That  if  the  heritors  qualified, 
as  is  hereby  required,  and  minister,  shall  fail  to  elect  a  schoolmaster  within 
four  calendar  montlis  from  the  time  the  vacancy  shall  have  taken  place,  then 
the  presbytery,  within  the  bounds  of  which  the  parish  is  situated,  shall  apply 
to  the  convener  of  the  commissioners  of  supply  of  the  county  or  stewartry, 
who,  or  any  five  of  them,  at  a  meeting  to  be  called  by  the  convener  upon 
thirty  days'  notice,  shall  have  power,  jure  devolutOj  and  are  hereby  directed 
to  elect  a  person  to  supply  the  vacancy.^ 

XVI.  Trial  of  Schoolmasters. — That  every  schoolmaster  elected  under  the 
provisions  of  this  Act  shall  carry  the  minutes,  or  an  extract  or  certified 
copy  of  the  minute  of  his  election  to  the  presbytery,  accompanied  with  at- 
testations of  his  having  taken  the  oath  to  His  Majesty  before  any  one  of 
His  Majesty's  Justices  of  the  Peace,  and  the  presbytery  shall  thereupon 
take  trisd  of  his  sufficiency  for  the  office,  in  respect  of  morality  and  religion, 
and  of  such  branches  of  literature  as,  by  the  majority  of  heritors  and 
minbter,  shall  be  deemed  most  necessary  and  important  for  the  parish,^ 
by  examination  of  the  presentee,  by  certificates  and  recommendations  in 
his  favour,  by  their  own  personal  inquiry,  or  otherwise,  and  shall  see  him 
sign  the  Confession  of  Faith  and  Formula  of  the  Church  of  Scotland ; 
and  their  judgment  or  determination  as  to  the  qualification  of  such  pre- 
sentee for  the  office  of  schoolmaster  shall  not  be  reviewed  or  suspended  by 

>  It  is  illegal  to  make  it  a  condition  of  election  that  the  schoolmaster-elect  shall  give  a  re- 
tiring allowance  to  his  predecessor ;  Duulop,  p.  47*2,  and  case  there  cited.  An  election  for  a 
terra,  or  daring  pleasure,  would  be  held  an  election  tut  vitam  out  culjnim;  17th  June  1824, 
Simpson ;  Kempt,  M.  13,136  ;  23d  Jan.  1836,  Mason. 

«  A  similar  power  was  conferred  by  the  Act  1696,  c.  26.  In  one  case  the  Court  of  Session 
on  the  report  of  one  heritor  and  the  minister,  fixed  the  salary  and  expenses  of  buildinflf  school- 
house  ;  1773,  Parish  of  Reay,  Presbytery  of  Caithness.  Before  the  Act  43  Geo.  III.  on  the 
failure  of  the  heritors,  the  presbytery  had  the  right  of  election  ;  1724,  Philp,  M.  W^f-  The 
heritors  can  compel  the  presbytpry  to  apply  to  the  Commissioners  of  Supply  to  "»  JP  ^h® 
racancy ;  16th  July  1845,  Belhaven.  The  presbytery  has  no  power  under  the  Act  I6.J3,  c.  6, 
to  interfere  with  the  salary  already  fixed  ;  22d  July  1768,  Brown  v.  Heritors  of  Dunfennline. 
Failing  the  presbytery  applying  within  twenty-one  days  after  expiry  of  the  four  months,  any 
heritor  may  apply ;  8  and  9  Vict.  c.  40.  ,       .  t  oa  o     * 

»  By  the  Act  1494,  c.  54,  all  barons  and  freeholders,  under  the  penalty  of  L.20  Scots,  were 
ordained  **  to  put  their  eldest  sons  to  the  grammar  school  till  they  be  campleteliffouwiedm 
Latin,  and  thereafter  to  study  law  for  three  years."  As  to  the  powers  of  the  heritors  to  de- 
termine the  branches  to  be  taught,  and  of  the  presbytery  to  examine  beyond  these,  see  7tli 
July  1835,  Simpson. 
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an  J  court,  civil  or  ecclesiastical ;  and  provided  they  are  satisiied  with  tlie 
same,  he  shall  be  furnished  with  an  extract  from  their  minutes,  bearing 
that  he  had  appeared,  produced  the  attestations  required,  and  had  been 
found,  on  trial,  duly  qualified  for  discharging  the  duties  of  the  office  to 
which  he  had  been  elected,  which  extract  shall  complete  his  right  to  the 
emoluments  provided  by  this  Act.^ 

XVII.  Bisection  of  Schoolmoiter, — ^That  in  case  the  person  elected  is  not 
found  duly  qualified,  the  heritors  and  minister  shall  only  be  allowed  what 
remained  of  the  four  months  at  the  time  of  his  election,  with  so  many  days 
more  as  required  by  this  Act. 

XVIII.  School  Fees. — ^That  the  heritors  qualified,  as  hereby  required, 
and  minister,  in  a  meeting  called  on  thirty  days'  notice  from  the  pulpit, 
and  by  letter  from  the  minister  to  the  non-resident  heritors,  and  by  notice 
to  be  lefl  at  the  mansion-house  of  each  heritor,  whether  resident  or  not, 
shall  have  the  power  of  fixing  the  school  fees  from  time  to  time,  as  the? 
shall  judge  expedient ;  and  a  table  of  such  fees,  signed  by  the  preses  of 
the  meeting,  shall  be  hung  up  in  the  school-room :  Provided  always,  that 
the  schoolmaster  shall  be  obliged  to  teach  such  poor  children  of  the  parish  83 
shall  be  recommended  by  the  heritors  and  minister  at  any  parochial  meeting. 

XIX.  Superintendence, — That  the  superintendence  of  schools  shall  con- 
tinue with  the  ministers  of  the  established  church,  as  heretofore,  according 
to  the  several  Acts  of  Parliament  respecting  the  same,  except  in  so  fiv  as  id 
altered  by  this  Act. 

XX.  Inspection, — ^That  as  oflen  as  presbyteries,  in  the  course  of  their 
visitation,  shall  find  anything  wrong  with  respect  to  the  hours  of  teaching, 
or  the  length  of  the  vacation  annually  given,  or  when  any  complaint  shall 
be  made  to  them  upon  those  subjects  by  parties  concerned,  they  shall  have 
the  power  of  regulating  the  same  in  the  manner  they  may  judge  most  con- 
sistent with  the  particular  circumstances  and  general  good  of  the  parish ; 
and  the  schoolmaster  is  hereby  required  to  conform  to  and  obey  all  regula* 
tions  so  made  by  the  presbytery,  under  pain  of  censure  or  suspension  firom, 
or  deprivation  of  his  office,  as  to  the  presbytery  shall  seem  proper. 

XXI.  Complaints. — That  when  any  complaint  from  the  heritors,  mini- 
ster, or  elders,  against  a  schoolmaster,  charging  him  with  neglect  of  duty, 
either  from  engaging  in  other  occupations,  or  from  any  other  cause,  or  with 
immoral  conduct,  or  cruel  and  improper  treatment  of  the  scholars  under 
his  charge,  shall  be  presented  to  the  presbytery,  they  shall  forthwith  take 
cognizance  of  the  same,  serve  him  with  a  libel,  if  the  articles  alleged  ap- 
pear to  them  to  be  of  a  nature  which  requires  it,  and  having  taken  the 
necessary  proof,  they  shall  acquit  or  pass  sentence  of  censure,  suspension, 
or  deprivation,  as  shall  appear  to  them  proper  upon  the  result  of  such  in- 
vestigation ;  which  judgment  shall  be  final  without  appeal  to,  or  review  bj 
any  court,  civil  or  ecclesiastical ;  and  in  case  they  shall  depose  the  incum- 
bent from  the  office  of  schoolmaster,  his  right  to  the  emoluments  and  ac- 
commodations of  the  same  shall  cease  from  the  time  of  his  deposition,  and 
in  case  he  shall  fail  or  refuse  to  remove  from  the  school-house  and  garden 
within  three  months  from  the  date  of  such  sentence  or  deposition,  the 
Sheriff,  upon  an  extract  or  certified  copy  of  the  sentence  by  the  presbytery 

• 

1  It  is  only  from  the  time  the  schoolmaster  is  certified  by  the  presbyterv  that  his  right  is 
oompleted  ;  2d  July  1831,  Smith.  The  heritors  mav  call  on  a  person  who  has  entered  on  the 
duties  of  the  school  without  certification  to  eo  to  the  presbytery  for  trial  aa  if  newly  elected. 
Notice  of  rejection  is  not  necessary  to  be  made  from  the  pulpit,  as  under  section  14  » 8th  Jul? 
1830,  Matheson.  ' 
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laid  before  him,  shall  grant  letters  of  ejection  against  such  schoolmaster,  of 
which  no  bill  of  advocation,  suspension,  nor  action  of  reduction,  shall  be 
competent ;  and  the  school  shall  thereupon  be  declared  vacant,  and  the 
election  of  another  schoolmaster  take  place.^ 

XXII.  Qualification, — ^That  it  shall  not  be  lawful  for  any  heritor,  who  is 
not  a  proprietor  of  lands  within  the  parish,  to  the  extent  of  at  least  L.lOO 
Scots  of  valued  rent,  appearing  in  the  land-tax  books  of  the  county  within 
which  such  parish  is  situated,  to  attend  or  vote  at  any  meeting  pursuant  to 
this  Act ;  but  every  heritor  so  qualified  may  vote  by  proxy,  or  by  letter 
under  his  hand. 

XXIII.  All  former  Acts  respecting  parish*  schools  are  ratified  and  con- 
firmed in  so  far  as  not  expressly  altered. 

The  following  Acts  have  been  passed,  "  to  afford  facilities  for  the  conveyance  and 
endowment  of  sites  for  schools :— 6  and  7  WilL  IV.  c.  70 ;  1  Vict.  c.  87  ;  3  and  4 
Vict.  c.  48  ;  4  and  5  Vict.  c.  38 ;  12  and  13  Vict.  c.  49 ;  and  14  and  15  Vict.  c.  24. 

SCOTS  MONEY.     See  Marusf,  Scots. 

SCULPTURE  is  under  the  protection  of  the  Copyright  Acts,  38  Geo.  III.  c.  71 
(1798)  ;  54  Geo.  III.  c.  66  (1814  ;  6  and  7  Vict.  c.  65  (1843)  ;  13  and  14  Vict.  c. 
104  (1850)  ;  14  Vict.  c.  8  (1861) ;  15  and  16  Vict.  c.  6  (1852.) 

SEA  AND  SEA-SUORE  are  inter  regalia,  and  held  by  the  Sovereign  for  behoof 
of  the  public.  The  shore  extends  from  high  to  low-water  mark.  The  shore  is  part 
and  pertinent  of  the  adjacent  land,  subject  to  the  right  of  the  Crown  and  public. 
The  Crown  can  grant  a  right  to  the  wreck  or  sea-ware  and  sea- weeds  withm  the 
sea  mark;  1769,  Magistrates  of  Cuhross;  7th  Feb.  1837,  M'AUster ;  Ersk.  B.  2, 
T.  2,  S.  6. 

SEALS  once  formed  the  mode  of  executing  deeds,  but  are  now  superseded  in 
Scotland  by  subscription,  except  in  English  deeds  or  writs  expressly  requiring  seals 
by  Statute.  The  Public  Seals  are,  1.  the  Cheat  Seal,  appointed  for  the  United 
Kingdom  by  the  Act  of  Union  in  1707,  and  extended  to  the  United  ELingdom  of 
Great  Britain  and  Ireland,  by  39  and  40  Geo.  III.,  used  for  all  public  grants  and 
commissions;  2.  the  Privy  Seal,  for  private  rights;  3.  the  Quarter  Seal^  kept  in 
Chancery ;  4.  the  Signet,  or  seal  of  the  Court  of  Session ;  and  5.  the  Courts  of 
Justiciary  and  some  other  Courts  have  their  respective  seals.  In  royal  writs  the 
coloiu*  of  the  wax  varies  with  the  nature  of  the  writ — remissions  are  sealed  with 
white,  appointments  to  office  with  red,  and  charters  with  preen  wax ;  Ersk.  B.  2, 
T.  6,  S.  82. 

SEAL  OF  CAUSE  is  the  name  given  to  grants  by  magistrates,  where  authorized 
by  the  Royal  charter,  to  associations  and  societies  within  burgh,  and  which  incor- 
porates them,  entitling  them  to  hold  property,  and  to  sue  and  be  sued  in  their  cor- 
porate name. 

SEAMEN.  The  first  Statute  regulating  the  Royal  Nair^  is  13  Car.  II.  s.  1,  c.  9, 
renewed  by  22  Geo.  II.  c.  23.  An  annual  Mutiny  Act  for  the  marine  force,  is 
passed  at  the  same  time  as  that  for  the  army.     See  Apprentice — Merchant  Seamen^ 

SEARCH  OF  INCUMBRANCES.    A  forty  years'  search  oT  the  records  is  con- 

1  The  fentenoe  of  the  presbytery  cannot  be  reviewed  by  the  Superior  Church  Courts  ;  26th 
Not.  1793,  M*Cullocb.  Tbe  presbytery  cannot  proceed  to  depose  unless  on  complaint  by  libel  i 
2d  ACarcb  1826,  Ross.  The  presbytery  must  proceed  formally,  and  the  proof  must  be  reduced 
to  writing,  otherwise  the  civil  court  may  interfere  to  reduce  tbe  sentence  ;  Ist  Feb.  and  15th 
Not.  1825,  Brown— Affl  12tb  June  1829.  Ross,m;7ra.  In  the  event  of  the  presbytery  refusing 
to  try  the  case,  the  Court  of  Session  may  order  them  to  do  so  ;  10th  March  1812,  Corstorphine. 
The  presbytery  in  deposing  a  schoolmaster,  cannot  prevent  his  being  heard  to  object  that  he 
was  originally  not  dulv  appointed.  Ross,  supra.  Held  that  the  presbvtery  might  depose 
without  a  libel  where  the  schoolmaster,  never  having  subscribed  the  Confession  of  Faith  and 
Formula,  refused  to  do  so  when  called  on  ;  5th  Dec.  1884,  Murray.  A  committee  of  the 
heritors  may  insist  in  the  libel  ;  2d  July  1850,  Ferguson.     A  complaint  by  the  sole  heritor 
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sidered  necessary  to  Touch  for  a  yalid  and  unencumbered  title  to  sell  heritage ; 
Bell  On  Title,  365. 

SEARCH  WARRANT.  Judge  Hale  observes,—*'  A  general  waxrant  to  search 
in  all  suspected  places  is  not  good,  but  only  to  search  in  such  particular  places 
where  the  party  assigns  before  the  Justice  his  suspicion  and  the  cause  thereof.** 
So  Hawkens  says, — **  If  a  Justice  cannot  legally  grant  a  blank  warrant,  leaving  it 
to  the  p&rty  to  fill  it  up,  surely  he  cannot  grant  such  general  warrant  which  might 
have  the  effect  of  a  hundred  blank  warrants."  See  CWmtno/  Prasectttian —  Wronff- 
aits  Imprisonment. 

SEATS  IN  CHURCHES.     See  Churches. 

SECONDARY  CREDITOR  is  one  with  a  postponed  security. 

SEDITION  is  an  attempt  to  disturb  the  order  and  tranquillity  of  the  state  and 
government;  1424,  c.  43;  1457,  c.  77  ;  1491,  c.  34;  1540,  c  83;  1563,  c  75; 
1684,  c.  131 ;  1606,  c.  17 ;  1661,  c.  4  ;  1703,  c.  4.  Seditious  meetings  were  pfo- 
hibited  by  Acts  13  Charles  II.  c.  5 ;  36  Geo.  HI.  c.  8  ;  39  Oeo.  IIL  c.  79 :  41  Qea 
in.  c.  30.  Leasing-making  is  the  disparagement  of  the  personal  character  of  the 
Sovereign.  The  punishment  was  at  one  time  capital,  and  afterwards  arbitrary,  bat 
by  6  Geo.  IV.  c.  67,  it  was  modified  to  fine  and  imprisonment,  with  the  alternatire 
of  banishment  for  a  second  offence ;  but  which  alternative  was  abolished  by  7  WilL 
IV.  c.  65.     See  1  Hume,  351  ;  1  Alison,  581. 

SEDUCING  ARTIFICERS.  The  seducmg  artificers  to  leave  the  kingdom  wu 
made  an  offence  by  5  Geo.  II.  c.  27 ;  23  Geo.  II.  c.  13 ;  21  Geo.  III.  c  37.  Bit 
these  and  similar  Statutes  are  repealed  by  5  Geo.  IV.  c.  97. 

SEDUCTION  is  the  ground  of  an  action  of  damages  by  the  female,  or  by  the 
husband  of  a  married  woman,  though  he  has  not  sued  a  divorce;  Ersk.  B.  3,  T.  1, 
8.  13.  The  Act  12  and  13  Vict.  c.  76,  1849  (Bishop  of  Oxford's  Act)  dedira 
sednction  of  females  under  the  age  of  twenty  a  misdemeanour. 

SELF-DEFENCE.     See  Assault— Homicide. 

SELF-MURDER— SUICIDE.  <<  Whatever  notions  may  be  current  among  the 
vulgar,  there  seems  to  be  no  warrant  in  law  or  practice  for  inflicting  any  indign^ 
on  the  remains  of  those  unhappy  persons  who  finish  their  course  in  this  nnnatsnl 
way.  But  according  to  some  autnorities,  the  ordinary  patrimonial  consequenee  d 
homicide  shall  take  place  against  the  executors  by  confiscation  of  all  their  movcabie 
goods ;  and  this  may  be  made  effectual  on  establishment  of  the  fiftct  in  an  action  d 
declarator  before  the  Supreme  Court.  Craig  has  mentioned  the  case  oi^  Thomtf 
Dobbie,  in  which  it  was'  found  that  even  insanity  is  not  a  relevant  plea  to  prevot 
the  confiscation.  *  Neque  insaniai  o^fectis  recepta,  cum  i^emo  sanus  idfactreL'  But 
this  seems  not  to  be  sound  reasoning,  and  tne  lawvers  of  later  times  have  disip- 
proved  of  that  judgment;*'  1  Hume,  300.  Trial  ot  Mungo  Campbell;  M^Lamin, 
631 ;  Craig,  1,  16 ;  Skene's  Treatise  on  Crimes.  In  England,  according  to  the 
rubric  in  the  book  of  common  prayer,  a  suicide  was  deni^  Christian  burial ;  for- 
feiture of  goods  and  chattels  followed  unless  the  coroner's  inquest  found  inanity ; 
the  body  was  buried  on  the  highwav  with  a  stake  driven  through  it.  By  the  Act 
4  Geo.  IV.  c.  52,  this  barbarity  is  aoolished,  and  the  coroner  is  directed  to  order 
the  private  interment  of  the  bodies  of  such  persons  on  whom  a  verdict  of  ftlo  di 
se  has  been  returned,  and  the  interment  to  take  place  in  the  parochial  burving- 
ground  between  the  hours  of  nine  and  twelve  at  night ;  Bumr  JusHee  (Chittj's 
edition),  820. 

SEMIPLENA  PROB  ATIO,  defined  to  be  <<  something  less  than  proof,  but  more 
than  suspicion."    See  Bastard. 

SENATORS  OF  the  COLLEGE  op  JUSTICE.  The  Judges  of  the  Court  of 
Session  are  so  styled  by  Act  1540,  c.  93.    See  Courts. 

SENTENCE,  the  period  to  be  fixed  within  which  capital  and  corporal  puush- 
ments  must  be  inflicted  is  r^^ated  by  11  Geo.  I.  c.  26 ;  3  Qeo.  II.  c.  32  ;  10  Geo. 
IV.  and  1  Will.  IV.  c.  37.    See  Criminal  Prosecution. 

SEPARATION.     See  Marriage. 

SEPARATISTS  are  allowed  by  Statutes  to  take  a  soleom  affirmation  in  place  of 
the  usual  oath.    See  AMrmatton-^^-^kUh — Q^dhers. 

SEPULCHRES.  VIOLATINa    See  Dead  Body. 

BBQUELd  axe  tAft  i^ecqoisitea  of  the  mill  servants  in  thiriage.    See  flfaftw^. 
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SEQUESTRATION—l^f,  Of  heritage,  awarded  by  the  Court  of  Session  during 
the  dependence  of  an  action  of  ranking  and  sale  or  of  a  process  of  competition  for 
the  property,  and  where  neither  competitor  is  in  possession ;  see  18th  June  1831, 
Ralston.  2d,  Sequestration  in  mercantile  bankruptcy  is  regulated  by  the  Acts  54 
Geo.  III.  c.  137  ;  2  and  3  Vict.  c.  41 ;  and  16  and  17  Vict.  c.  63  (1863).  See 
BankrupU    3d,  Sequestration  by  landlords  for  rents.     See  Lease — Hypothec. 

SER  PL  AT  H.  An  old  Scotch  reckoning  of  weight,  amounting  to  eighty  stones. 
Skene. 

SERVANT.    See  Master  and  Servant. 

SERVICE  OF  COMPLAINT.    See  Criminal  Prosecution. 

SERVICE  OF  HEIR.  Formerly  this  was  carried  through  under  a  brief  from 
Chancery,  addressed  to  Sheriffs  or  magistrates,  and  completed  before  a  jury  of 
fifteen.  Where  the  ancestor  was  infeft,  the  service  was  one  in  special,  and  the 
brieve  directed  to  the  Sheriff  of  the  county  wherein  the  lands  were  situated.  Where 
the  lands  were  situated  in  several  counties,  the  service  was  formerly  carried  through 
before  the  macers  of  the  Court  of  Session,  afterwards  before  the  Sheriff  of  Edin- 
burgh, and  under  the  new  law,  is  before  the  Sheriff  in  Chancery.  Where  the  an- 
eestor  was  not  infeft,  the  service  was  one  in  general,  and  the  brieve  was  addressed 
to  any  magistrate ;  and  a  great  number  of  those  services  were  in  use  to  be  carried 
through  before  the  magistrates  of  Cantmgate.  A  special  included  a  general  service. 
The  verdict  was  retoured,  or  returned  to  Chancerv ;  and  an  extract  thereof  gave 
the  heir  in  special  the  right  of  entry  as  vassal ;  and  an  heir  served  in  general  has 
right  to  take  infeftment  on  all  unexecuted  precepts  and  procuratories  of  his  ancestor, 
and  to  enter  into  all  those  rights  which  required  no  infeftment.  Service  of  heirs 
is  now  regulated  by  the  Act  10  and  11  Vict.  c.  47  (1847),  and  relative  Act  of 
Sederunt,  14th  July  1847.  It  now  oroceeds  on  a  petition  to  the  Sheriff  in  Chancery 
(a  new  officer  created  by  the  Statute;  or  Sheriff  of  the  county  in  which  the  deceased 
had  his  ordinary  domicile,  or  within  which  the  heritage  is  situated.  Publication  is 
made  in  like  manner  as  edictal  citations  (sec.  7.)  A  decree  of  a  special  service  has 
the  effect  of  a  disposition  from  the  deceased  to  his  heir,  and  the  extract  contains  a 
warrant  to  infeft,  holding  base  of  the  deceased  (sec.  21.)  A  special  service  is  de- 
clared not  to  inf^  liabuity  beyond  the  value  of  the  heritages  embraced  thereby 
(sec.  23) ;  and  a  general  service  may  be  likewise  limited  by  a  specification  of  heritage 
annexed  (sec.  26.)  The  mode  of  entry  by  precepts  of  clare  constat,  and  in  burg^ 
is  declared  unaffected  by  the  Act  (sec.  26)    See  Heirs — Succession, 

SERVITUDES— (.£<is0m«nto  of  the  English  law),  are  burdens  affecting  heritage 
by  which  the  owner  is  restrained  from  the  full  use  of  bis  property,  or  whereby  an- 
other has  a  right  to  make  some  use  thereof.  These  exist  by  nature,  law,  contract, 
or  prescriptive  grant.  Of  the  first  is  the  burden  of  an  inferior  tenement  to  receive 
water  flowing  from  the  superior.  The  second  are  more  properly  police  regulations, 
and  the  last  two  are  proper  servitudes ;  the  tenement  having  right  to  the  servitude 
is  called  the  dominant — ^the  one  subject  to  its  burden  the  servient.  Prcedial  ser- 
vitudes are  attached  to  heritage ;  personal  servitudes  belong  to  persons  irrespective 
of  property.  Liferent  is  the  principal  of  the  latter  class.  Prredial  servitudes  are 
either  positive,  where  the  dominant  proprietor  has  right  to  exercise  some  right,  or 
they  are  negative,  where  he  only  restrains  the  servient  proprietor.  Servitudes  are 
not  only  constituted  by  grant  or  contract,  but  by  prescriptive  use  and  possession. 
Positive  servitudes  may  be  acquired  by  prescription,  but  must  be  followed  by  pos- 
session to  bind  singular  successors,  unless  entering  into  the  title.  Negative  servi- 
tudes cannot  be-  acquired  by  possession,  but  are  constituted  by  grant  alone.  The 
possession  must  be  clear,  unmterrupted,  and  connected  with  the  dominant  tenement. 
Positive  servitudes  may  be  extinguished  by  the  negative  prescription,  arising  from 
total  cessation  of  use;  10th  July  1827,  Rodgers.  Another  division  is  into  Urban 
or  Rural.  The  former  belong  to  houses,  the  latter  to  lands.  The  owner  of  a 
servient  tenement  is  only  bound  to  suffer,  but  is  under  no  obligation  to  do  any  act. 
But  it  follows  that  the  dominant  owner  has  right  to  do  all  that  is  necessary  for  the 
legitimate  use  of  the  servitude.  The  servient  owner  must  do  nothing  to  limit  the 
servitude ;  but  beyond  its  proper  limit  he  is  free,  whilst  the  owner  of  the  dominant 
tenement  cannot  increase  the  burden.  The  urban  servitudes  are,  1st,  Support — 
giving  the  right  to  rest  the  dominant  building  against  a  neighbour's  house ;  1716, 
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Murraj,  M.  14,521.    2d,  StiUieide^  the  right  to  send  the  water  from  the  roof  of  tk 

dominant  on  the  senrient  property ;  1760,  Clark,  M.  13,172.     3d,  Light  or  mrotpm 

whereby  bmldings  are  prevented,  so  as  not  to  obstruct  the  light  or  proqpect  of  the  d»> 

minant  tenement ;  1724,  Forbes;  1792,  Gray,  M.  14,505;  12th  May  1808, GU». 

ford.     4tb,  Ahius  nofh  tollendij  not  to  build  above  a  certain  height ;  7th  July  1823, 

Walker.     Of  Rural  servitudes  there  are,  1st,  Right  of  Way — (See  H\g\ix9fi\ 

2d,  WalUring  of  CcUtU;  18th  November  1808  ;  Beveridge.     Sd,  Aqtieduet^  173U 

Carlisle,  M.  14,524.    4tb,  Pasturage — (See  Commonly.)    5th,  Fuel,  leal  and  Dim; 

1793,  Leslie,  M.  14,542.     6th,  Quarries;  8th  December  1808,  Murray.     7lh,  TlWr- 

^0— (See  Multures.)    The  servitude  spatiendi,  or  of  traversing  an  open  apace, is 

not  reco^ised  in  Scotch  law;  1759,  Cochran ;  1755,  Jaflfray  (in  House  of  Lofds.) 

But  a  right  of  bleaching  and  golfing  have  been  recognised  under  certain  restrictioiB; 

1779,  Dysart.     See  Napier  On  Prescription, 

SESSION,  COURT  OF,  instituted  1532— separated  into  two  diviuons  180& 
See  Courts. 

SETT-OFF,  in  English  law,  analogous  to  compensation  in  the  law  of  Sootlini 
See  Compensation — Lien — Retention. 

SETT,  ACTION  OF— An  action  formerly  privative  to  the  Admiralty,  now  tniii> 
ferred  to  the  Court  of  Session  or  Sheriff  Court  (1  Will.  IV.  c  69)  for  the  sale  of  % 
vessel,  of  which  there  are  joint  owners,  and  who  cannot  agree  on  a  sale  between 
themselves ;  or  it  may  be  at  the  instance  of  a  creditor,  under  diligence  of  arrest- 
ment.    Smith's  Practice^  48. 

SETT  OF  A  BURGH  was  its  constitution  by  charter,  inunemorial  usag^  or 
orders  of  Convention  of  Burghs,  now  regulated  by  2  and  3  WilL  IV.  c.  76. 

SHEEP.  Tearing  or  killing  of  sheep  is  a  point  of  dittay ;  tearing  off  thdr  wool 
may  be  theft ;  stealing  more  than  one  sheep  was  a  capital  offence  ;  1  Hume,  71-79, 
88-124.     See  Bail^Theft. 

SHERIFF.    The  office  of  Sheriff  is  noticed  in  the  reign  of  Alexander  L    T%e 
office  was  remodelled  and  regulated  by  the  Jurisdiction  Act,  20  Geo.  II.  c  43.    Tlie 
Crown  may  appoint  a  High  Sheriff,  which  is  an  honorary  title  given  to  the  Lod 
Lieutenant  of  a  county  ;  but  his  appointment  as  Sheriff  can  legail j  be  only  for  oae 
year,  and  he  possesses  no  judicial  powers  in  virtue  of  such  appointment.    Tbe 
principal  Shenff  (formerly  called  Sheriff-depute)  must  be  an  aavocate  of  at  lent 
three  years'  standing,  and  he  cannot,  after  bis  appointment,  act  as  counsel  in  tsy 
cause  from  his  county.    He  is  appointed  b^  the  Crown,  and  holds  his  office  adwt9» 
out  cuJpam,    The  appointment  of  Substitutes  is  regulated  by  6  Geo.  IV.  c  23; 
9  Geo.  IV.  c.  29 ;  and  they  must  be  advocates,  writers  to  the  signet,  solidton 
before  the  Supreme  Courts,  or  procurators  before  Sheriff  Courts,  of  at  least  three 
years*  standing,  and  approved  of  by  the  Lord  President  and  Lord  Jnstioe-Cleik; 
and  once  appointed,  they  cannot  be  removed  unless  with  consent  of  those  judm 
The  office  and  duties  of  the  Sheriffs  and  their  substitutes  are  farther  regulated  l)j 
the  Sheriff  Court  Act,  1  and  2  Vict.  c.   119  (1838)  ;  16  and  17  Vict.  c.  80,  andi 
union  of  several  counties  is  provided  for  by  an  Act  of  the  same  session,  c.  92.    Hif 
criminal  jurisdiction  extends  to  all  crimes,  with  the  exception  of  the  four  pleas  of 
the  Crown  ^murder,  robberj,  rape,  and  wilful  fire  raising. )    Serious  crimes  are  tried 
by  the  Shenff  under  directions  of  Crown  counsel,  and  with  a  jury.    Minor  offences 
are  tried  by  him  summarily  under  9  Geo.  IV.  c.  ^9,  and  1  Will.  IV.  c.  37.    Anciently 
Sheriffs  passed  capital  sentences  on  convictions  with  juries.    The  last  instance  on 
record,  is  that  of  William  Scott,  tried  by  the  Sheriff  at  Glasgow,  on  3d  October,  and 
executed  on  3d  December  1788.     His  civil  jurisdiction  in  personal  pecuniary  cases 
iSf  within  his  county,  as  extensive  as  that  of  the  Court  of  Session.     He  exercises  a 
small-debt  jurisdiction  in  cases  not  exceeding  L.12;   and  a  provision  is  made 
for  Circuit  Courts  for  such  cases  by  the  Act  1  Vict.  c.  41.     Sheriffs  are  also  Com- 
missaries by  Acts  4  Geo.  IV.  c.  97.     See  M'Gla,shan  On  Sheriff  Courts^  (1854)  ; 
M^Laurin  On  Sheriff  Courts.     See  Courts — Jurisdiction. 

SHERIFF  CLERK  is  appointed  by  the  Crown— the  fees  are  regulated  by  6 
Geo.  IV.  c.  23;  1  and  2  Vict.  c.  119.     Act  of  Sederunt  7th  July  1836. 
SHIP.     See  Bottomry — Insurance — Merchant  Seamen. 

SHIP  CARPENTER  has  a  preferable  lien  over  the  ship  for  repairs ;  Brodie's 
Stair,  Supplement,  953. 
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SHIP'S  HUSBAND  has  the  management  of  the  ship  in  its  outfit  and  repair, 
and  in  chartering  the  same  ;  Brodie's  Stair,  Supplement,  969. 

SICK  B  ILL.     See  Bill  of  Health. 

SIGNATURE,  the  warrant  for  passing  Crown  charters,  prepared  hy  writers  to 
the  signet,  and  passed  by  the  Barons  of  Exchequer ;  Ersk.  B.  2,  T.  5,  S.  82.  See 
Charter. 

SILVER  AND  GOLD  PLATE,  regulated  by  69  Geo.  HI.  c.  28,  and  6  and  7 
WiU.  IV.  c.  69(1836.) 

SIMONY — the  unlawful  procuring  of  a  presentation  to  a  church,  so  called  from 
the  offence  of  Simon  Magus f  recorded  in  Acts,  c.  viii.  v.  18.  It  is  punished  by  de- 
position or  deprivation  of  license  of  the  guilty  party. 

SINE  QUO  NON — one  of  a  number  of  tutors,  curators,  or  trustees,  whose 
consent  is  essential  to  their  acts,  and  on  whose  death  or  non-acceptance  the  nomi- 
nation of  the  whole  falls,  unless  otherwise  provided  for. 

SINGULAR  SUCCESSOR — a  purchaser  or  disponee,'in  contradistinction  to  an 
heir.     See  Heir, 

SKELETON  BILLS — bill  stamps  subscribed  blank,  and  which  imply  a  man- 
date to  fill  up  to  the  amount  the  stamps  may  carry. 

SLAINES,  LETTERS  OF,  where  granted  by  the  relatives  of  a  person  killed,  in 
acknowledgment  of  payment  of  the  assythment.  See  Act  1457,  c.  74 ;  1528,  c.  7 ; 
1592,  c.  156 ;  1693,  c.  174. ;  Ersk.  B.  4,  T.  4,  S.  105. 

SLAVERY.  Held  that  a  slave  brought  into  this  coxmtry  was  free,  and  that  the 
master  had  no  right  to  his  service  for  any  space  of  time,  or  to  send  him  out  of  the 
country  against  his  consent ;  1778 ;  Knight,  M.  14,646.     See  Colliers, 

SLEEPING  PROCESS—after  the  lapse  of  year  and  day, no  step  could  be  taken 
in  any  process,  civil  or  criminal,  without  a  wakening  of  consent,  either  direct  or 
implied,  or  by  an  ordinary  action  of  wakening.  By  the  Sheriff  Court  Act,  16  and 
17  Vict.  c.  80,  8. 16,  it  is  provided  that  processes  where  a  step  is  not  taken  within 
three  months  fall  asleep,  though  they  may  be  revived  within  six  months ;  but  after 
that  term,  with  some  exceptions,  the  action  falls. 

SMALL  DEBT  JURISDICTION.  The  Act  1661  allowed  servants  to  sue  for 
their  wages  before  the  Justices,  if  they  preferred  them  to  any  other  Judge. 
Oliver  Cromwell  established  Baronial  Courts,  to  be  held  every  three  weeks,  for 
determining  by  an  assize  *'  all  contracts,  debts,  promises,  and  trespasses  whatsoever, 

Provided  that  the  matter  in  demand  exceed  not  the  value  of  forty  shillings." 
'he  Justices  in  Edinburgh  and  some  other  counties,  had  been  in  the  immemorial 
practice,  before  any  Small-Debt  Statute  had  passed,  to  judge  in  all  cases  not 
exceeding  L.3,  6s.  8d.  The  first  Small-Debt  Act  for  Justices  of  the  Peace  was  36 
Geo.  III.  c.  123,  which  was  limited  to  claims  not  exceeding  L.40  Scots  (L.3, 6s.  8d. 
sterling),  and  which  was  passed  to  endure  only  for  five  years.  That  Act  was  renewed, 
and  extended  to  L.6  sterling,  by  39  and  40  Geo.  III.  c.  46.  The  Statute  now  in 
observance  is  6  Geo.  IV.  c.  48  (1825),  amended  by  12  and  13  Vict.  c.  34  (1849), 
both  of  which  are  given  below. ^  It  is  incompetent  to  try  any  civil  case  in  the  form 
of  the  Small-Debt  Act,  where  the  amount  exceeds  the  limit ;  although,  when  sitting 
in  their  ordinary  iurisdiction.  Justices  may  have  power  of  deciding  certain  causes  to 
any  amount, — such  as  claims  for  wages,  and  aliment  of  illegitimate  children.  Justices 
have  no  common  law  jurisdiction  generally  in  civil  causes ;  1759,  Barclay,  M.  7611 ; 
and  they  have  no  common  law  junsdiction  to  enforce  civil  decrees  by  imprisonment ; 
11th  Feb.  1826,  McAllister.  See  Justice  of  Peace,  supra.  The  following  judi- 
cious observations  are  contained  in  Mr  Hutchison's  treatise  (vol.  i.  p.  134),  on  the 
words,  *'  agreeable  to  equity  and  good  conscience/'  used  in  the  third  section  of  the 
Statute  6  Geo.  IV.  c.  48.  It  is  of  great  importance  correctly  to  understand,  that, 
on  the  one  hand,  inexperience  in  the  doctrines  and  procedure  of  courts  of  law  may 
not  deter  gentlemen  of  sound  judgment  and  integrity  from  undertaking  this  hon- 
ourable and  useful  duty ;  while  on  the  other  hand,  nothing  can  more  directly  tend  to 
bring  the  institution  into  discredit  and  neglect,  than  any  idea  that  the  Judges,  under 
the  Small-Debt  Act,  are  not  under  the  same  obligation  with  other  Judges  to  decide 

»  Tbe  Sherirs  first  Small-Debt  Act,  6  Geo.  IV.  c.  24  (1825),  renewed  11  Geo.  IV.  c.  65 
(1829),  was  amended  by  1  Vict.  c.  41  (1837),  and  the  provision  is  extended  from  L.8,  6s.  8d.  to 
L.12  by  16  and  17  Viet  c.  80,  s.  26  (1853.) 
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questions  of  fact  according  to  tbe  proof  of  the  fact,  and  questions  of  rderancj,  « 
law,  according  to  the  nature  of  the  right.    They  are  to  *  try,  hear,  and  determine' 
*  causes  and  complaints  concerning  the  recovery  of  debts,  or  the  making  effectual 
any  demand  that  shidl  not  exceed,'  etc.    But  every  *  cause,'  'compbunt,'  or  'de- 
mand,*  must  involve  some  controversy  either  concerning  fact  or  law.     And  this 
Statute  subjects  to  this  judicature  causes  of  a  certain  description,  viz.,  not  exceed- 
ing L.5  sterling ;  which  *  demands,'  *•  causes,'  or  '  complaints,'  before  tbe  erecUon  of 
this  judicature,  were  (and  but  for  it  would  still  be)  decided  bj  the  Judge  Ordinuj. 
But  though  they  are  decided  more  cheaply  and  expeditiously,  more  suitably  to  t&e 
smallness  of  the  cause,  as  well  as  more  beneficially  for  all  concerned,  still  the  tbiif 
to  be  decided,  whether  by  this  Court  or  the  Judge  Ordinary,  cannot  be  different;  it 
must  either  be  a  matter  of  fact,  or  a  point  of  right.    In  either  case,  this  Act  intni^ 
to  private  gentlemen,  although  they  may  not  be  learned  in  the  law,  the  power  <tf 
deciding  the  cause  according  to  the  best  of  their  knowledge  and  conviction,  iipca 
attentively  considering  the  circumstances  of  the  case.     But  these  words, '  equity  ud 
a  good  conscience,'  wUl  not  authorize  them  to  decide  contrary  to  the  law,  or  contnij 
to  the  proof  of  the  fact,  from  ideas  of  abstract  equity,  as  the  supposed  inhumamtj 
of  a  legal  demand,  or  considerations  arising  from  the  relative  situation  of  parties; 
one  of  whom  may  be  rich,  and  the  other  poor,  but  who  have  an  equal  right  to  the 
aid  and  protection  of  the  law.    Whether  the  creditor  act  harshly  or  commendaUj 
in  making  his  demand  for  full  payment, — whether  the  deciding  one  way  or  anotbtf 
would  be  a  great  advantage  to  the  one  party,  and  a  trifling  inconyenience  to  \ht 
other, — these,  and  such  like,  are  inquiries  which  the  words  alluded  to  give  Justices 
of  Peace  no  title  to  enter  into,  and  which  are  properly  only  for  the  private  individual  in 
directing  his  own  conduct.    It  was  indeed  a  celebrated  maxim  of  tbe  ancient  ido- 
ralists,  not  to  pursue  a  smaller  good  to  one's  self  at  the  expense  of  greater  evil  to  otheis, 
as  improved  in  Scripture,  to  behave  to  others  as  we  would  wish  others  to  bebave^to 
us:  but  such  balancing  of  the  circumstances  and  morality  of  two  litigants  belongs  not 
to  a  judge  deciding  with  regard  to  the  rights  of  others.    Whether  the  prosecutioB 
on  the  one  hand,  or  the  defence  on  the  other,  be  gentlemanlike,  grateful,  comment 
able,  or  the  contrary,  cannot  enter  into  view  :  the  decision  must  solely  depend  (ss 
the  case  may  be)  either  upon  the  proof  of  the  fact,  or  on  the  real  merits  of  tne  ipmi 
of  right.    Accordingly  no  such  discretionary  or  arbitrary  power  is  claimed  by  the 
Court  of  Session  itsetf,  though  intrusted  with  the  highest  equitable  jurisdiction,  tnd 
is  said  to  possess  a  nobile  officium.     On  the  contrary,  such  arbitrary  power  is  uni- 
formly disclaimed  by  the  Judges.    If  the  supreme  tribunal  itself,  the  grand  juiy  d 
the  nation,  be  limited  in  the  determination  of  private  causes,  it  will  not  appear  very 
probable  that  it  could  be  intended  to  give  the  Small-Debt  Court  a  more  arbitru; 
power,  which  would  be  no  less  painful  to  the  Judge  than  unsafe  to  the  lieges,  sn^ 
become  the  fruitful  parent  of  animosity,  discontent,  and  of  evils  more  than  sufficient 
to  counterbalance  any  inconveniences  it  could  prevent.    These  words,  then,  *  eqw^ 
and  a  good  conscience,  cannot  lead  us  to  imagine  that  the  framers  of  this  most  excel- 
lent Statute  intended  to  erect  a  pettv  tyranny  in  each  district.    They  were  meant 
merely  to  signify  the  summary  procedure  of  this  judicature  :  its  freedom  from  the 
trammels,  and  forms,  and  review  which  made  litigation  so  tedious  and  expensive  in 
courts  of  law  ;  and  in  particular,  certain  equitable  and  extraordinary  pow^«  whidi 
the  Act  itself  confers  upon  it  with  the  most  salutary  consequences  ;  as,  for  example, 
where  circumstances  require  it,  to  make  the  sum  awarded  payable  by  instalments. 
Perhaps,  also,  those  words  may  give  them  some  latitude  in  the  matter  of  evidence^ 
freeing  them  from  the  necessity  of  scrupulous  attention  to  nice  objections,  in  point 
of  law,  to  the  evidence  produced,  whether  witnesses  or  writs  ;rprovided  only,  under 
a  general  view  of  the  whole,  they  are  convinced,  as  jurymen  or  arbiters,  of  the  troth 
of  the  fact  in  controversy  before  them.    But  this  discretionary  power  (if  it  at  all 
obtains),  even  in  matters  of  evidence,  must  not  be  carried  far.    Thus,  for  example, 
an  action  is  brought  for  payment  of  an  account  more  than  three  years  after  tbe 
date  of  the  last  article  in  it.    Though  the  short  prescriptions  are  not  extinctions  of 
the  debt  strictly  speaking,  but  of  the  mode  of  proof  only,  yet  they  are  so  generally 
known  and  firmlv  established,  and  so  indispensable  to  the  preventing  of  fraud  and  im- 
position, particularly  in  small  causes,  that  the  Justices  would  not  tmnk  themselves  at 
liberty,  more  than  the  Judge  Ordinary,  to  allow  a  general  proof  of  a  prescribed 
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debt,  instead  of  requiring  it  to  be  proved  by  the  defender's  writ  or  oath.  Neither, 
perhaps,  would  thej^  be  warranted  in  resting  solely  upon  the  testimony  of  one  wit- 
ness ;  our  law  reposing  confidence  only  in  the  concurring  evidence  of  two  witnesses. 
Unless,  therefore,  in  some  .of  those  cases  in  which  British  Statutes  have  required 
credit  to  be  given  to  one  witness,  perhaps  Justices  of  Peace  ought  not  to  dis- 
pense with  so  established  a  maxim  of  our  law  of  evidence.  Be  this,  however,  as  it 
may,  it  is  certain  that  nothing  whatever  can  enter  into  the  judgment  of  the  Small- 
Debt  Court  in  deciding  a  cause,  but  the  point  in  controversy,  be  it  a  matter  of  fact 
in  questions  of  fact,  or  a  matter  of  right  in  questions  of  law." 

^  Lord  Gockbum,  in  the  case  4th  July  1860,  Flowerdew,  observed — '*  The  Statute 
directs  that  the  Justices  are  to  judge  as  shall  appear  to  them  agreeable  to  equity 
and  a  good  conscience, — which  means  that  they  are  not  to  lose  their  senses  in  legal 
punctilios,  but  to  decide  Hke  rational  men.  But  at  the  same  time  the  Statute  gives 
a  form  of  procedure,  and  they  are  bound  to  go  by  it."  It  is  said  that  the  same 
Judge  on  hearing  at  Circuit  an  appeal  from  a  Sheriff's  Small-Debt  Court,  remarked 
that  parties  must  expect  the  mere  rough  ruble,  and  not  the  polished  ashler  of  law 
in  such  courts. 

6  GEO.  IV.  Cap.  48. 

An  Act  to  alter  and  amend  an  Act  passed  in  the  thirty-ninth  and  fortieth 
years  of  King  George  the  Third,  for  the  Recovery  of  Small  Debts  in 
Scotland.^\22^  June  1825.] 

Whereas  the  regulations  introduced  by  the  Act  made  in  the  years  of 
His  late  Majesty,  39  and  40  Geo.  III.  (c.  46,)  intituled,  An  Act  for  the 
more  easy  arid  expeditious  Recovery  of  Small  Debts,  and  determining  Small 
Causes,  in  tliat  part  of  Great  Britain  called  Scotland,  have  been  found  use- 
ful and  beneficial  to  the  public ;  and  it  is  expedient  that  the  said  Act  should 
be  altered  and  amended,  and  that  certain  other  and  further  regulations 
which  experience  has  suggested  for  the  improvement  thereof  should  be  in- 
troduced, etc. :  Be  it  enacted,  That  from  and  after  the  first  day  of  January 
next,  the  said  last-mentioned  Act  shall  be  and  the  same  is  hereby  repealed, 
except  as  to  such  causes  and  complaints  as  may  be  brought  under  the  au- 
thority of  the  said  last-mentioned  Act  before  the  said  first  day  of  January 
next,  and  then  depending ;  all  which  causes  and  complaints  shall  be  carried 
on  to  a  conclosion,  according  to  the  rules  prescribed  by  the  said  last-men- 
tioned Act,  notwithstanding  this  Act. 

II.  Complaints  not  exceeding  L.5. — ^That  from  and  after  tlie  first  day  of 
January  next  (which  is  hereby  declared  to  be  the  commencenaent  of  this 
Act),  it  shall  be  lawful  and  competent  for  any  two  or  more  of  His  Majesty's 
Justices  of  the  Peace,  in  that  part  of  Great  Britain  called  Scotland,  within 
their  respective  counties,  or  stewartries,  to  hear,  try,  and  determine,  as 
shall  appear  to  them  agreeable  to  equity  and  good  conscience  ;  ^  all  causes  and 
compkunts  brought  before  them  concerning  the  recovery  of  debts,  or  the 
making  effectual  any  demand,  and  that  in  a  summary  way,  as  more  parti- 
cularly hereina%|r  mentioned :  Provided  always,  that  the  debt  or  demand 
shall  not  exceed  the  value  of  Five  Pounds  sterling,  exclusive  of  expenses.* 

>  See  tupra,  Mr  Hutchison's  observations  on  the  words  **  agreeable  to  equity  and  good 


eonMcience.^* 


pursuer 
maining 

any  such  cause  or  prosecution."    An  unreportec  .         . 

145,  where  the  Court  passed  an  advocation  where  claims  had  been  split  to  bnng  them  within 
the  SmaU-Debt  Act  of  the  Justices  ;  20th  Dec.  1779,  Anderson. 
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HI.  Causes  to  proceed, — ^That  all  such  causes  shall  proceed  upon  com- 
plaint agreeable  to  the  form  in  Schedule  (A),  subjoined  to  the  present  Act, 
stating  shortly  the  origin  of  debt  or  ground  of  action,  and  concluding 
against  the  defender ;  ^  and  the  clerk  of  the  peace,  or  any  deputy  by  him 
appointed,  or,  in  case  he  shall  fail  to  appoint  one,  the  clerk  to  be  appointed 
within  the  district,  as  hereinafter  provided,  shall  adject  to  the  said  com- 
plaint, and  on  the  same  paper,  a  warrant  signed  by  him,  agreeable  to  the 
form  in  Schedule  (A),  subjoined  to  the  present  Act ;  which  warrant  shall 
contain  an  authority  to  any  constable  or  peace  officer  for  sumnoioning  the 
defender  to  appear  and  answer  at  the  next  meeting  of  the  Justices  of  the 
Peace  in  the  district  of  the  county  or  stewartry  where  the  defender  resides, 
or  where  the  meetings  of  the  courts  are  held  weekly,  then  in  the  option 
of  the  pursuer,  at  the  second  or  third  diet  of  court  from  the  date  of  the 
warrant,  the  said  diet  of  court  not  being  sooner,  in  either  case,  than  upon 
the  sixth  day  after  the  date  of  the  citation,  and  also  for  summoning 
witnesses,  at  the  instance  of  either  party,  to  the  same  day  and  place: 
Provided  always,  that  a  copy  of  the  said  complaint  and  warrant,  with  the 
citation  annexed,  agreeable  to  the  said  Schedule  (A)  subjoined  to  this  Act, 
and  also  a  copy  of  the  account,  document  of  debt,  or  state  of  the  deman<], 
shall  be  delivered  by  a  constable  or  peace  officer  to  the  defender  personally, 
or  left  at  his  dwelling-place;*  in  which  latter  case,  if  the  defender  shall 
not  appear  at  the  diet  of  court  to  which  he  has  been  cited,  he  shall  be  cited 
a  second  time  personally,  or  at  his  dwelling-house  or  place  of  abode,  upon 
the  words  de  novo  being  either  subjoined  to  the  original  complaint,  and 
signed  by  any  one  Justice  of  the  Peace,  or  written  in  the  procedure  book 
kept  by  the  clerk,  and  signed  by  the  Justices  or  the  preses,  to  appear  either 
at  the  next  stated  meeting,  or  at  a  meeting  to  be  held  by  adjournment  for 
that  purpose,  and  fixed  by  the  Justices  at  the  first  diet,  but  which  second 
meeting  shall  not  be  sooner  than  three  days  from  the  date  of  the  first,  with 
certification  that  if  he  shall  fail  to  appear  at  the  diet  of  court  to  which  he 
is  summoned  by  this  second  citation,  he  will  be  held  as  confessing  the  debt 
or  justice  of  the  demand  :^  Provided,  that  if  the  defender  has  been  cited  for 
the  first  time  to  a  diet  of  court,  not  sooner  than  twelve  free  days  from  the 
date  of  the  citation,  it  shall  be  lawful  for  the  constable  or  peace  officer, 
in  case  the  defender  shall  not  have  been  personally  found  at  the  time  of  the 
first  citation,  to  cite  him  a  second  time,  either  personally  or  at  his  dwelling- 
place,  to  the  same  diet  of  court,  on  the  authority  of  the  original  warrant, 
and  without  previously  reporting  an  execution  of  the  first  citation  of  the 
court,  but  always  under  this  condition  and  limitation,  that  such  second 
citation  shall  not  be  given  sooner  than  upon  the  sixth  day  after  the 
date  of  the  first  citation,  nor  later  than  upon  the  sixth  before  the  diet 
of  court  to  which  the  defender  is  so  cited  for  the  second  time;  and  in 
case  the  defender  shall  not  appear  at  the  diet  to  which  he  is  so  cited  for 
the  second  time  upon  the  same  warrant,  he  shall  be  held  as  confessed  in 
the  same  manner  as  if  he  had  been  cited  person allyyitor  cited  at  his 
dwelling-place  upon  a  warrant  de  novo  ;  and  the  constable  or  peace  officer 
shall  in  all  cases  return  an  execution  of  citation  signed  by  him,  or  shall  ap- 
pear and  give  evidence  upon  oath  of  his  having  duly  cited  the  defender  in 
manner  aforesaid. 

^  Another  form  of  summons  is  given  in  the  Schedule  annexed  to  12  and  13  Vict.  c.  34, 
infra. 

^  A  form  of  citation  is  given  in  the  Schedule  annexed  to  the  12th  and  13th  Vict.  c.  34) 
infrcu 

*  The  necessity  of  second  or  de  novo  citations  is  removed  by  the  Act  just  noted. 
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IV.  ConslahUy  etc,  to  Cite  Witnesses. — That  where  a  constable  or  other 
peace  oflScer  shall  be  required  by  any  party,  whether  pursuer  or  defender, 
to  cite  any  persons  as  witnesses,  he  shall  be  obliged  to  lodge  a  written 
execution  of  every  such  citation  in  the  clerk's  hands,  at  or  before  the  diet 
of  court  to  which  the  defender  has  been  summoned,  or  otherwise  to  verify 
in  court  the  execution  of  citation,  as  the  Justices  may  see  fit ;  and  if  the 
witnesses  cited,  either  upon  the  one  part  or  the  other,  do  not  appear  at  the 
time  and  place  to  which  they  are  cited,  it  shall  be  competent  to  tlie  party 
or  parties  to  apply  for  a  new  warrant  to  compel  their  attendance  at  the 
next  stated  or  adjourned  meeting,  which  warrant  may  require  them  to 
attend  in  order  to  give  evidence,  under  a  penalty  not  exceeding  twenty 
shillings  sterling,  to  be  awarded  by  the  Justices  of  the  Peace  in  case  of  their 
not  appearing,  unless  a  reasonable  excuse  be  offered  and  sustained,  which 
penalty  shall  be  payable  to  the  party  at  whose  instance  the  witness  was 
cited,  and  may  be  recovered  by  him  in  the  same  form  and  manner  as  herein 
directed  with  regard  to  other  small  debts;  or  in  tlie  option  of  the  Justices, 
the  witness  so  failing  to  appear  after  a  second  citation,  and  not  sending  a 
reasonable  excuse  which  shall  be  sustained  by  the  Justices,  may  be  im- 
prisoned for  a  certain  time  in  the  county  prison,  not  exceeding  ten  days : 
Provided  that  the  aforesaid  penalty  shall  not  be  awarded  or  recoverable,  or 
the  witness  be  liable  to  the  said  imprisonment,  unless  the  second  citation 
shall  have  been  given  not  later  than  the  sixth  day  before  the  diet  of  court  to 
which  he  has  been  cited. 

V.  Justices  to  hear  Parties  viva  voce. — That  when  the  parties  shall  appear, 
the  said  Justices  shall  hear  them  viva  voce,  and  examine  witnesses  upon  oath, 
and  also  the  parties  by  declaration  or  upon  oath :  Provided  always,  that  no 
procurator,  solicitor,  or  any  person  practising  the  law,  shall  be  allowed  to 
appear  or  plead  for  them,  either  viva  voce  or  by  writing,  nor  shall  any  of  the 
pleadings,  arguments,  minutes,  or  evidence  be  taken  down  in  writing,  or 
entered  on  any  record.^ 

VI.  Defender  held  as  Confessed, — ^That  if  a  defender  who  has  been  duly 
cited,  whether  personally,  or  by  two  citations  left  at  his  dwelling-house  or 
place  of  abode,  shall  not  appear  in  court,  either  by  himself,  or  by  one  of  his 
family,  or  other  person,  not  being  in  any  case  a  legal  practitioner  or  officer 
of  court,  whom  the  Justices  shall  see  reason  in  the  circumstances  of  the  case 
to  hear  on  his  behalf  in  the  matter  of  the  complaint,  he  shall  be  held  as 
confessing  the  debt  or  justice  of  the  demand,  unless  he  shall  by  one  of  his 
family  send  an  excuse  which  shall  satisfy  the  Justices  that  a  delay  ought  to 
be  granted;  in  which  latter  case,  or  of  the  absence  of  witnesses,  or  any  other 
good  reason  assigned,  shall  move  the  Justices  to  adjourn  the  cause  to  the 
next  stated  meeting,  or  other  day  to  be  specially  appointed,  it  shall  be  com- 
petent for  them  to  make  such  adjournment,  and  the  parties  and  witnesses 
shall  be  ordered  then  to  attend. 

VTI.  Pursuer  may  he  heard  by  one  of  his  Family, — ^That  it  shall  be  compe- 
tent for  the  Justices,  if  they  shall  see  reason  in  the  circumstances  of  the 
case  for  so  doing,  to  allow  a  pursuer  or  defender  to  be  heard  in  the  matter 
of  his  complaint  or  defence  by  one  of  his  family ;  or  if  the  pursuer  shall  not 
be  resident  nearer  than  twenty  miles  from  the  place  where  the  court  is  held, 
it  shall  be  competent  for  the  Justices,  if  they  shall  see  fit,  to  hear  him  by  a 
person  holding  a  written  mandate  or  authority  from  him  for  that  purpose, 

1  Mr  Hatchuon  (vol.  i.  p.  150)  notices  an  unreported  case,  where,  in  a  reduction,  tbe  Court 
disapproved  of  the  clerk  having  taken  down  evidence  in  writing,  and  were  inclined  to  impoce 
a  fine  npon  bim  for  to  doing;  Jan.  1803,  Alexander  Stewart. 
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VnL  ivtf  'ff  Dktw  n  ^  ;4»ni(.v. — T!x2U  wajsr*  a.  <aKn±«  &^  ben  pro- 
moaruxfi  ia  aJ^cseoi^fr  ot  uxis  •f*i&±atii>r.  is  siuul  be  ciMiic«fiais  iir  brm,  ^aa 
ecostciiii!!  ;h«&  ¥xnL  dtmxnusd  Dir  hz  cius  hAoiS  oc  cus  dtfm.^  as  abt  tuK^ 
befiirs  Sb£  iAT9  •:£  ue  dELir?£  «i4kciie.*  u  occiia  :rQii&  sue  ciifrk  a  vamiis 
&rii^i  b J  iLLn.  iidcbx^  execKtic  cll  uie  nexs  CQnn  i^j.  and  fiittttTTiinff  sa 
aa:h.«:rJ:T  u  .u2£  chis  pc:r«izi£r  anti  wisuesBiu  ur  bcu.  ptfrc&es;^  ani  tiie 
derk  irA7  be  b«Mixi«i  uu  tKniirT  ^  cae  JicsCieics  as  ;2Lar  «ud  ikexs  ■xedn^  tw 
apcLn::^:!!  :or  r-dtfsrsit/ '•  aa»i  Ubs  fi;<c  z7az.£aL  wkaea  varrant  io  isNiBd 
befnz  aerred  &t  a  <i:ic:§^xb>ii£  'X*  ccoifr  []<d«x  ooder  tcwa  cke  potsiier.  eiiber 
per!«iiiali J  or  bj  rvo  d:ackic;§''  Ldrc  ai  kL^  d^weHio^-bootie  cr  pcaor  ot'  aboik, 
in  ihe  SLkcner  pn>Tiiidii  in  otinep  cue$  br  uici  Airs.  <bjJI  be  an  aBLbaciij 
IciT  LaTinz  :£ke  rr>;iraifr  nngani  a£  awe  next  covrt  daj  ^proTided  Utat  the 
Mm<  Kiall  DOC  be  «coaer  thaa  the  sixia  da  j  croca  cbe  dase  oi  cbe  pcnoosl 
citasioo  giren  to  lin^  parKier.  cr  cc  u«  iecoiki  dBaoom  kok  at  bs  dvcSmff- 
bocbie  or  place  ot  abo*ie ;  or  ii  the  nweciES  o€  cike  coort  shall  be  sooner  tbin 
tbe  «ixih  daj  from  the  daie  of  joch  cxtaaoo.  then  as  ihe  coort  daj  next 
lbik>iriag> :  And  provided  alvajs.  thai  ic  «aail  be  coinpecen(  tor  the  Josdctf 
to  coctinoe  the  «xst  grante*!  in  «aeh  cases  firom  the  drst  meeting  of  tbe 
coort  after  the  applicadon  for  a  rtkearihg  has  been  made*  to  soch  vaut 
a.^  maj  be  neces^arr  for  the  appearance  of  the  partiei  in  order  to  be 
rehe^r>i ;  and  in  like  manner^  where  ahscUiu»r  has  passed  in  absence  of  Uk 
partner,  it  ahali  be  competent  for  him,  at  anj  time  within  one  cal«icsr 
month  thereatter.  upon  consigning  two  shillings  and  axpence*  in  the  hao^ 
of  the  clerk,  to  obtain  a  warrant,  signed  bj  the  derfc,  for  citing  tbe 
defender  and  witnesses  for  both  partiesw  which  warranty  bein^  serred  bj  i 
constable  or  other  peace  officer  upon  the  defender,  ather  penooallj  or  bj 
two  citations  -  left  at  his  dwelling-place,  in  the  manner  provided  in  other 
ca.^es  bv  tlus  Act,  shall  be  an  authority  for  havins;  the  matter  reheard  at  the 
next  court  dav.  or  court  day  following,  as  herebj  proyided  in  the  case  ot  a 
rehearing  at  the  instance  of  the  defender ;  the  two  shillings  and  axpence 
BO  deposited  bj  the  pursuer  being  in  eyerj  case  preyiooslj  paid  over  to  the 
defender. 

IX«  Fumshmeni  of  Constable  far  FaUe  Executioru — That  in  case  it  shaD  be 
proyed  to  the  satisfaction  of  the  Justices  that  the  non-attendance  of  parties 
or  witnesses  has  been  occasioned  bj  anj  fjedlure  of  duty  on  the  part  oi  the 

1  In  the  SberifTfl  Small- Debt  Act,  conngnation  of  tbe  principal  sam  is  not  required,  batonlj 
tbe  expennes  decerned  for,  with  lOs.  further  to  meet  adaitional  expensea. 

*  It  liaA  been  questioned  whether  a  second  reponine  can  be  bisd  when  decree  was  apia 
given  in  absence.  Tbe  SheriCEs  at  Glasgow  have  held  socb  to  be  inoompeteBt  under  tb« 
SberifT  Court  Act. 

*  The  SherifTs  Mmall-Debt  Act  has  the  additional  prorision,  *  or  in  the  eTent  of  a  chax|(e 
being  given,  before  implement  of  the  decree  has  followed  thereon,  proTided,  in  tbe  latter  esse, 
the  period  from  the  date  of  the  charge  does  not  exceed  three  months.* 

4  Vnder  the  Sheriff's  Small  Debt  Act  (I  Vict.  c.  41),  the  defender  maj  be  reponed  against 
a  decree  in  absence  any  time  before  implement,  but  not  after  three  months  from  the  date  of 
charge  on  the  decree.  The  sums  to  be  there  consigned  are — for  the  defender,  the  expense! 
awarded,  and  1(K).  farther  to  meet  additional  expenses;  and  for  tbe  pursuer  the  expenses  de- 
cerned (or,  and  5s.  additional. 

'  **  Repoiiing*  is  the  word  used  in  the  Sheriff  Court  Small-Debt  Act.  A  rehearing  of  a  caw 
which  has  never  been  tieard  is  a  solecism,  and  has  misled  parties  into  tbe  belief  that  they  msj 
hare  a  case  a  second  time  heard  before  the  Justices. 

*  The  necessity  of  two  citations  (which  was  never  the  rule  in  the  Sheriff  GoartX  ia  ranoved 
bjr  tbe  Act  12  and  13  Vict.  c.  34. 

'  In  the  Sheriff  Small-Debt  Act,  eonagnation  is  required  of  the  ezpeuMe  awnrded,  and  5a 
I  atet  farther  expenses, 

*  The  necMttt^r  ^  ^^^  cWxWouaV&tQvniQPivWi  ^«  Afii  12  and  13  Viot.  o.  34. 
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constable  or  peace  officer,  it  shall  be  in  the  power  of  the  said  Justices  to 
panish  him  bj  a  fine  to  the  poor,  or  by  imprisonment,  the  fine  not  exceeding 
twenty  shillings  sterling,  or  the  imprisonment  not  exceeding  ten  days,  re- 
serving to  the  party  injured  any  claim  and  recourse  competent  to  him  by 
law  against  the  said  constable  or  other  officer  for  damage  which  he  may 
have  sustained  by  such  neglect  or  violation  of  duty  as  aforesaid. 

X.  Court-Book. — That  the  clerk  or  depute-clerk  shall  keep  a  book,  wherein 
shall  be  entered  the  names  and  designations  of  the  parties,  and  whether  pre* 
sent  in  court  or  absent  at  the  calling  of  the  cause,  the  nature  and  amount  of 
the  claim,  and  date  of  giving  it  in,  the  mode  of  citation,  the  several  deliver* 
ances  or  interlocutory  orders  of  the  Justices,  and  the  final  judgment  or  de- 
cree, with  the  date  thereof,  which  last  shall  be  signed  by  the  Justices  pre- 
sent, or  by  their  preses  if  more  than  two  are  present,  the  said  entries  by  the 
clerk  being  agreeable  to  the  tenor  of  the  schedule  or  form  marked  (B),  an- 
nexed to  the  present  Act,  or  with  such  addition  to  the  said  entries,  as  the 
Justices  of  the  Peace  in  the  several  counties  shall  authorize  and  appoint, 
for  the  better  and  more  regular  dispatch  of  the  proceedings  before  them ; 
and  a  copy  of  the  said  decree,  containing  warrant  for  arresting  or  poind- 
ing the  effects  of  the  defender,  or  for  committing  his  person  to  prison,^ 
together  with  a  particular  note  or  statement  of  the  expenses,  in  those 
cases  where  expenses  have  been  awarded,  a^  the  same  may  have  been  in- 
curred and  are  authorized  by  this  Act,  shall  by  the  clerk  be  annexed  to  the 
complaint,  and  on  the  same  paper  with  it  the  said  copy  of  decree  and  war- 
rant, being  conformable  to  the  schedule  marked  (A),  annexed  to  the  present 
Act ;  which  copy  of  decree  and  warrant,  being  signed  by  the  clerk  or  his 
deputy,  and  delivered  to  the  party  in  whose  favour  the  same  is  granted, 
shall  be  a  warrant  for  execution,  after  the  expiration  of  ten  free  days  from 
the  date  of  pronouncing  the  decree,  if  the  party  against  whom  it  shall  have 
been  given  was  personally  present  in  court  when  it  was  pronounced,  or  had 
appeared  by  one  of  his  family  admitted  to  attend  for  him,  or  if  he  was  not 
so  present,  execution  shall  only  proceed  after  a  charge  of  ten  free  days  to  be 
given  by  the  constable  or  peace  officer,  either  by  delivering  a  copy  of  the 
decree  or  judgment  to  the  party  personally,  or  leaving  the  same  at  his  dwell- 
ing-house or  place  of  abode,  to  which  charge  the  constable  or  officer  shall 
make  oath,  if  required. 

XI.  Payment  of  Instalments, — That  the  said  Justices  may,  if  they  think 
proper,  direct  the  sum  or  sums  found  due  to  be  paid  by  instalments, 
weekly  or  monthly,  according  to  the  circumstances  of  the  party  found 
liable,  and  under  such  conditions  or  qualifications  as  they  shall  think  fit  to 
annex.* 

XII.  Poinding, — That  the  execution  of  the  poinding  by  the  constable 
shall  be  summary,  by  carrying  the  effects  poinded  to  the  nearest  market 
town  or  kirk  town  or  village  within  the  parish,  and  after  getting  the  same 
duly  appraised,  in  the  manner  to  be  regulated  by  an  order  of  the  Justices 
for  each  county,  at  their  quarter-sessions,  selling  them  between  the  hours  of 
eleven  and  one  of  the  clock  at  the  cross  or  most  public  place,  after  one  hour's 
notice  given  by  a  crier,  by  public  roup,  to  the  highest  bidder,  but  reserving 
to  the  Justices,  at  their  quarter- sessions,  if  they  shall  see  fit,  to  appoint  a 


^  Imprisonment  for  debts  not  exceeding  L.8,  6s  8d.  is  abolished  by  5  and  6  William  IV.  o. 
70,  with  certain  exceptions,  and  in  these  excepted  cases,  imprisonment  is  still  competent 
under  this  Act.    See  Imprisonment. 

'  It  appears  competent  to  require  caution  as  a  condition,  or  that  on  ftiilure  of  any  instalment, 
the  decree  may  be  put  into  execution  for  the  full  amount. 
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different  hour  for  the  sale,  not  being  earlier  than  that  above  mentioned,  era 
longer  notice  to  be  given  of  the  time  of  selling,  and  the  overplus  oif  the 
price,  if  there  shall  be  any,  afler  payment  of  the  sums  decerned  for,  and  the 
expenses,  if  expenses  are  awarded,  including  what  is  allowed  by  this  Act 
for  the  poinding  and  sale,  shall  be  returned  to  the  owner,  or  if  the 
effects  are  not  sold,  the  same  shall  be  delivered  over  at  the  appraised 
value  to  the  creditor,  to  the  amount  of  the  debt  and  expenses,  if  expenses 
are  awarded,  including  the  allowance  for  poinding :  Provided  always,  that 
in  case  the  place  of  sale  is  not  a  market  town,  but  only  a  kirk  town  or  vil- 
lage, the  place  and  time  of  sale  shall  be  advertised  two  days  at  least  befoie 
the  day  of  sale,  at  the  door  of  the  parish  church,  on  Sunday  after  the  fore- 
noon service.' 

XIII.  Constable  to  make  Return, — ^That  in  all  cases  of  execution,  by  poind- 
ing or  imprisonment,  the  constable  or  other  officer  to  whom  the  execution 
is  committed  shall,  on  or  before  the  next  court  day  thereafler,  make  a  return 
or  report  to  the  clerk  of  court,  either  in  writing  or  verbally,  as  may  be  re- 
quired by  the  Justices,  of  the  date  and  manner  of  the  execution,  the  number 
of  assistants  employed,  and  the  sum  or  amount,  if  any,  recovered  since  the 
date  of  the  decree  ;  and  in  case  of  a  poinding,  shall  farther  state  the  value  at 
which  the  goods  were  appraised,  the  place  and  times  of  sale,  the  charges 
paid  for  conveyance  of  goods  and  for  warehouse  room  where  these  charges 
were  incurred,  and  the  price  for  which  the  goods  were  sold  in  cases  where  a 
sale  was  made ;  or  if  the  execution  was  by  imprisonment,  he  shall  in  his 
said  report  state  the  gaol  in  which  the  debtor  was  incarcerated,  which  par- 
ticulars respectively,  so  reported  by  the  constable  or  officer,  shall  be  entered 
by  the  clerk  either  in  the  procedure  book  or  other  books  to  be  kept  for  that 
purpose,  and  be  laid  before  the  Justices  at  their  meeting  next  after  the 
said  report  shall  have  been  made,  and  shall  also  be  exhibited  by  him  to 
any  person  desiring  inspection  of  the  same,  for  such  fee  as  shall  be  allowed 
by  order  of  the  Justices,  not  exceeding  sixpence  for  each  time  of  inspection. 

XIV.  Not  subject  to  Advocation,  —  That  the  decree  given  by  the  said 
"Justices  in  any  case  competent  to  them  by  this  Act  shall  not  be  subject 
to  advocation,  nor  to  any  suspension,  appeal,  or  other  stay  of  execution, 
excepting  only  in  the  case  of  consignation,  as  hereinbefore  provided,  for  the 
purpose  of  a  rehearing  before  the  Justices,  nor  shall  be  set  aside  nor  altered 
in  an  action  of  reduction  before  the  Court  of  Session,  on  any  other  ground 
except  that  of  malice  and  oppression  on  the  part  of  the  Justices,  nor  shall 
any  such  action  of  reduction  be  at  all  competent  afler  the  expiration  of  one 
year  from  the  date  of  the  decree  of  the  Justices. 

XV.  deduction, — ^That  in  case  of  a  reduction  being  brought  within  that 
time,  on  the  alleged  ground  of  malice  and  oppression,  the  pursuer  shall,  be- 
fore the  summons  of  reduction  is  called,  be  obliged  to  find  sufficient  caution 
in  the  hands  of  the  clerk  of  court  for  payment  of  such  expenses  as  may  be 
awarded  against  him. 

XVI.  One  Justice, — ^That  notwithstanding  the  provision  of  this  Act,  which 
requires  all  causes  and  complaints  under  the  same  to  be  heard,  tried,  and 
determined  by  two  or  more  Justices  of  the  Peace,  nevertheless,  in  case  no 
more  than  one  Justice  shall  be  present  at  the  time  and  place  appointed  for  a 
district  meeting,  it  shall  hh  lawful  and  competent  for  the  said  Justice,  being 
then  and  there  present,  to  hold  a  court  for  the  purpose  of  calling  the  roll  of 

*  Warrants  and  decrees  under  this  Act  may  be  endorsed  by  Jtistices  in  other  coantiee.  in 
virtue  of  the  Act  12  and  18  Vict  c.  84,  u^/ra. 
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causes,  of  pronoancing  decrees  in  absence,  receiving  retorns  of  the  executions 
of  citations,  and  granting  warrants  for  citation  de  novo,  bat  for  no  other  pur- 
poses ;  which  decrees  in  absence  so  pronounced,  and  warrants  de  novo  issued, 
shall  be  equally  valid  and  effectual  as  if  they  had  been  granted  and  issued  by 
two  or  more  Justices  then  and  tliere  present. 

XVir.  Fees. — And  be  it  enacted,  That  the  following  and  no  other  or 
higher  fees  shall  be  allowed  to  the  clerk  and  officers  of  court,  videlicit : — 

Clerk*s  Fees.^ 
From  the  Pursuer,  n.  v, 

F6r  filling  up  and  issuing  the  complaint,  with  warrant  annexed 
for  citing  the  defender  and  the  witnesses  on  both  lides,  .  0    6 

For  copy  of  the  complaint  and  warrant,  signed  by  the  clerk,  for 
service  on  the  defender,  .  ,  .  ,06 

For  the  first  time  of  entering  in  the  procedure-book  the  names 
and  designations  of  the  parties,  the  nature  and  amount  of  the 
claim,  and  such  other  particulars  as  may  be  directed  by  the 
Justices,  .  .  .  .  ,  .00 

For  a  warrant  to  cite,  de  novo,      .  •  .04  (Abolished*) 

From  the  Defender, 

For  the  first  appearance  of  each  defender,  •  •  .06 

From  the  Pursuer  or  Difender  (as  the  case  may  be,) 
For  every  oath  of  party,  .  .  .  -  .10 

For  every  oath  of  witness,  .  •  .  .04 

For  filling  up  and  issuing  a  printed  or  other  form  of  decree,  with 

warrant  of  execution  inserted  therein,  .  .  ,06 

For  a  rehearing,  videlicit :  for  receiving  consignation  from  a  de- 
fender, or  the  sum  appointed  by  this  Act  to  be  deposited  by  a 
pursuer,  and  granting  certificate  thereof;  granting  warrant  to 
sist,  and  warrant  for  citation  of  party  and  witoesies ;  entry  in 
the  procedure-book ;  filling  up  and  L»uing  the  decree  when  re- 
quired, and  paying  over  the  said  conidgnation  or  deposit,  .  1  6 
For  inspection  of  the  book  containing  reports  of  executions  by  the 
constables,  a  fee  not  exceeding  .  •  .06 
each  time — to  be  fixed  by  order  of  the  Justices. 

Co58Table's  ob  OFncEE's  Fees. 
From  Pursuer  or  Defender  (as  the  case  may  be.) 

For  each  dtation,  whether  of  a  party  or  witness,  with  execution 

thereo^  .04 

For  execution  of  an  arrestment,  •  .00 

For  execution  of  a  poinding,  including  the  appraisement,  nayment 

of  assistants,  and  report  of  the  execution,  as  required  by  this 

Act,  .  .  •  •  •  .30 

For  selling  the  goods  poinded,  indoding  payment  of  sssistsnts,and 

report  of  the  sale,  as  required  by  this  Act,  .20 

For  execution  against  the  defender's  penon,  indnding  pavment  of 

a«stants  and  report  of  the  execution,  as  required  by  this  Act,*  3  0 
For  every  mile  which  the  coortAble  or  officer  travels,  in  order  to 

give  a  dtation  or  execute  a  decree,  .04 

A^  for  eadi  stnitant,  not  exceeding  two,  where  sssistsnce  is 

necfiiy,  .03 

But  no  allowance  for  traveUiog  ritall  be  received,  either  by  the 

officer  or  by  issisfsnfi,  where  the  distance  docs  not  amount 

■  For  tbe  Mk«  of  eosfMruoo,  tbc  TslAe  «pf4j«aUc  to  tU  SbefiTt  IknaSUlMA  (UmH  Is 


•  lmyrimmmnii(frordiMarwthii44AAB'maJb^MktdU/smisa^ik9int<miim$  Lu8,  gs.  IkL,  t>y 
dnid4  WOLIT.cIt. 
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to  a  mile ;  and  the  allowance  shall  only  be  charged  once  to 
the  same  party  for  the  whole  distance  actuidly  traTelled  in 
any  one  day. 

Crieb's  Fees.  s.   d. 

For  calling  each  complaint  in  court,         .  .  .01 

XVin.  Abstract  ofTMt  of  Fees.— Thst  an  abstract  of  the  said  table  of 
fees  shall  be  printed  on  each  complaint,  and  on  each  copy  of  complaint  for 
service,  agreeably  to  the  form  marked,  annexed  to  the  present  Act,  or  other 
form,  to  be  settled  by  the  Justices  of  the  Peace ;  and  a  copy  of  the  said 
table,  signed  by  two  of  the  Justices  and  by  the  clerk,  shall  be  suspended, 
and  continued  at  all  times  in  a  patent  situation  in  the  clerk's  office,  and  in 
every  court-room  or  place  for  holding  of  courts  under  authority  of  this 
Act ;  and  the  said  fees  shall  be  subject  to  modification  by  the  Justices  in 
very  small  cases,  or  where  one  complaint  is  directed  against  two  or  more 
defenders. 

XIX.  Officers  exacting  Fees  bej/ond  Table. — ^That  if  any  clerk  or  depute-clerk 
of  the  peace,  or  any  constable  or  other  officer,  shall  exact  or  take  from  any 
party,  in  a  case  of  small  debt,  any  fee  not  expressly  authorized  by  this  Act, 
or  any  higher  rate  of  fee  than  is  authorized  hereby,  the  person  so  offending 
shall  be  liable  to  a  penalty  not  exceeding,  if  he  is  a  clerk  or  depute-clerk, 
the  sum  of  five  pounds  for  each  offence,  or  if  he  is  a  constable  or  other  officer, 
not  exceeding  the  sum  of  twenty  shillings  for  each  offence  ;  which  penalties 
respectively  shall  be  awarded  by  the  Justices  of  the  Peace,  either  at  a 
quarter-sessions  or  at  a  district  meeting,  on  complaint,  either  written  or 
verbal,  from  the  party  who  has  been  aggrieved  by  such  illegal  exiaction,  and 
satisfactory  proof  thereof^  and  which  penalties  the  Justices  shall  direct  to  be 
paid  either  to  the  party  complaining  or  to  the  poor,  or  partly  to  both,  as 
they  may  see  fit,  reserving  always  to  the  said  Justices  the  power  competent 
to  them  of  farther  punishing  their  officers  by  suspension  or  dismissal,  for 
this  as  well  as  other  acts  of  malversation  in  office. 

XX.  Fines, — That  an  account  shall  be  kept  by  the  clerk  of  court  of  all 
fines  awarded  by  the  Justices  by  virtue  of  this  Act ;  and  all  such  fines  shall, 
where  the  application  of  them  is  not  otherwise  provided  for  and  directed  by 
this  Act,  be  paid  to  the  poor  in  such  manner  as  the  Justices  shall  direct. 

XXI.  Divisions  of  County, — ^That  the  Justices  of  the  Peace  for  each  county 
in  that  part  of  Great  Britain  called  Scotland  shall  have  power  at  any  meet- 
ing of  the  quarter-sessions,  to  make  suitable  divisions  of  the  county  or 
stewartry  into  districts  where  not  already  done,  or  to  alter  the  divisions 
already  made,  within  which  the  Justices  of  the  Peace  shall  meet  at  such 
stated  times  and  places  as  the  said  Justices  at  their  quarter-sessions  shall  fix 
as  most  convenient,  in  order  to  carry  the  purposes  of  this  Act  into  execution, 
and  which  meetings  may  be  adjourned,  if  necessary,  to  any  other  lawful  day 
or  days,  to  be  held  at  the  same  place ;  and  of  such  divisions  into  districts, 
and  of  the  stated  times  and  places  of  meetings  so  to  be  appointed,  or  of  the 
alterations  of  such  divisions  or  stated  meetings,  where  alterations  are  neces- 
sary, the  Justices  at  their  quarter- sessions  shall  order  due  notice  to  be  given 
to  all  concerned  by  advertisement  at  the  church  doors  of  every  parish  in  the 
county  or  stewartry,  at  least  two  Sundays  previous  to  the  first  stated  meet- 
ings so  to  be  appointed  or  altered. 

XXn.  Justices  may  appoint  Clerk. — ^That  in  case  the  clerk  of  the  peace 
shall  fail  to  attend,  either  personally  or  by  a  sufficient  deputy,  in  any  of  the 
said  districts  at  the  meetings  appointed  by  the  said  Justices,  of  which  the 
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said  clerk  of  the  peace  has  had  doe  nodee.  ibe  Jvdea  viio  ifaall  attead  at 
8uch  district  meeting  or  meedngs  shall  miA  ther  are  herehr  iJU|My«ered  to 
name  an  interim  clerk  for  thai  district,  who  fih^Il  be  reoKrreid4e  hj  mtsj  sab- 
sequent  quarter-sessions,  and  anoiher  cktk  mar  iLesi  be  appointed  bj  the 
said  quarter-sessions  from  time  to  tiaae.  a§  tber  AaSk  see  cause. 

XXnr.  RuUm  and  Orders^ — ^That  for  the  beoer  n^nlasiDg  the  prxKeedings 
of  the  said  Justices  empowered  to  hear  mod  deiermixka  the  sud  causes,  it 
shall  and  may  be  lawM  to  axid  for  the  Josdoes,  at  their  qTaartgr-wnwoitt, 
from  time  to  time,  to  make  such  rukss  aikd  €M^en  as  thej  liitaD  find  to  be 
necessary  and  most  coDdodve  lor  carrjiikg  isio  cdScct  the  prmfkioB  aod 
purposes  of  this  Act,  such  mles  and  arderk  ik4  being  izneoosiste&t  with  an  j 
of  the  express  enactments  or  cooditiocis  bereia  eootazxked.  cr  ocherwiM!  coo- 
trary  to  law  ;  and  the  said  mks  axkd  orden  harxng  been  made  by  the  said 
Justices  at  their  quarter-sesaoos,  shall  be  is  ibm  ax»d  ke^  axkd  ohaerred 
by  the  ssid  Justices  empowered  to  hear  axkd  determiiie  the  sad  eaoM^,  and 
their  clerks  and  officers,  and  the  solum  before  ihem.  nstfl  the  same  thafl  be 
repealed  or  varied  by  the  Jnsdces  at  their  said  qoarterrsemons,  or  by  the 
Lords  of  Session  or  Jnstidajr  at  Tj&nhar^  or  by  the  Circoil  Gcmrts  of 
Justiciary,  on  the  application  of  any  two  or  SKire  Jiatiees  €4  the  Peace. 

XXIV.  PrwUege, — ^That  no  person  Eabk  to  be  nncmcicted  by  rirtoe  of 
this  Act  shall  be  exempt  finom  the  jnris&iion  ot  the  said  Jtotkses  on  acocmnt 
of  privilege,  as  being  a  member  of  any  other  o^0un  ofjws6ce. 

XXV.  Casei  exdwtUd^ — That  this  Xei  or  any  thing  herein  contained 
shall  not  extend  to  any  ddyt  or  deaaand  where  the  title  of  any  landii,  tene- 
ments, or  hereditam^its,  or  where  any  heritable  ri^t  whati<#eTer  i§  brcmght 
in  question,  nor  to  any  other  debt,  maiuer^  or  thui^  that  fehall  or  may  arise 
upon  or  concerning  the  vali^fity  of  any  wiC,  testaib^i^t.  or  oc«tract  fA  mar- 
riage, although  the  same  shall  not  amoniit  to  the  turn  of  five  pwtndM  ster- 
ling ;  nor  to  any  debt  for  any  money  or  thing  won  at  or  by  nMsans  of  any 
horse-race,  oock-matdi,  or  any  kind  of  j^aoning  or  play,  or  any  debt  or  de- 
mand  for  or  on  aeeoont  of  any  fpiriUKMis  Bqwan ;  any  thing  henan  contained 
to  the  contrary  in  anywise  notwithstanding. 

XXVL  Comttaide  mUiMg  hy  Aw:ilJu/tL. — ^TLat  no  constable  or  other  ^j/S&cer 
of  the  peace,  to  whom  execution  iA  the  decrees  and  warrants  of  the  Jostices 
in  cases  £dling  mider  the  present  Act  may  be  committed,  ^hall  be  liaUe  to 
any  penalty,  fine,  or  poni^mkeot  for  sdiing  goods  or  e^ecrifr  onder  authority 
of  the  said  decrees  and  warrants,  by  pa^Aic  sale  or  auction,  although  soch 
constable  or  peace  officer  may  ikA  be  licensed  as  an  aoctioneer ;  any  thing 
in  the  Act  of  nineteenth  ^  fjeorge  the  Third,  chapter  Fifty-six.  or  in  any 
other  Act  or  Acts  for  regulating  sales  by  poWc  auction,  or  impoang  dudes 
thereon,  to  the  contrary  in  anyirLs«  n<Awiihstanding. 

XXVIL  SoUdion  €fr  Procttratc^rg^ — That  no  sc4icitor  or  procurator  in  any 
inferior  court  in  Scotland,  or  the  partner  of  any  such  person,  shall  from  and 
after  the  pasring  of  this  Act  be  capaUe  to  cc^tinue  or  be  a  Justice  of  the 
Peace,  or  act  as  such,  in  any  county  in  Scotland,  during  such  time  as  sudi 
solicitor,  procurator,  or  partner  o(  any  such  person  shaU  condnue  in  the 
business  or  prMdee  erf*  yuhatc^  or  procurator  in  any  inferior  court. 

SCHEDULE  (A) 

''Fees  allowed  by  the  Act.**  (Same  as  ammb^  in  Seetiam  17.  See  ike 
eorreqwmdiMg  TaUc  ofFtfsa/ifr  tkt  Sherxfs  SmaU-DtU  C<mrt,  infra.) 

NaU  annexed  to  the  Table  in  the  AcL — ^The  Justices  strictly  eoibroe  the 
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4e±A.  or  fUM  of  tbe  df  ind,  lo  be  ddirmd  to  t^  4 

Upon  tbe  dsT  of  one  iho— od  i 

kuMlral  >sd  ,  I  camsabit,  mmm 

Ibe  above  d«»izi>ed  lo  compear  brfcre  Her  Uj^ 

Jiune«<  of  Ui«  P«afe.  time  aod  pl»oe  abore  — *"*''-i"|,  to  ansver  a 
iftJiAaee  <W  tLe  cunpUiDer.  vitfa  certi&stioo  ihu  viU  oi 

«iie  be  beid  as  coafe»9i^  tbe  debt.     Tbis  1  did  bj  a  full 

of  tbe  beibre  eompUint  and  warrant,  with  a  dtort  copy  vt  otatMa  tbi 
mbjoined. 

A.  B^  C<NiA>bl 

At  tbe  ixj  of  one  iLoasaad « 

bnndnd  sod  feuSt  tbe  vbich  dsj  Her  UajcMj'*  Joitie 

ibe  Peace  far  tbe  eonntj  of  ,  fmmd  and  her^j  find  tbe  wi 

■*f«™*^  ,  defender,  tiaUe  to  the  abo  witbin  desi; 

,  poTSoer,  in  ibe  mm  of  with 

tX  expeiuea,  as  berein  beiov  marked,  and  decerned  and  ordained,  and  I 
bj  decern  and  ordain  instant  exeeatiaa  br  ametflaent,  and  abo  exeentia 
pus  benoo  bj  pwnding  and  impriMuneni,'  aficr  &«e  dajs. 

SCHEDULE  (a) 
Bcferrod  to  is  tbe  foregDing  Draft  {fk.  erig.)  of  ammded  Small  Debt  i 


If. B.— After  tbe  name  of  e»di  pnnner  and  ddender.  kt  tbe  letts-  P. 
OI  A.  be  added,  in  orier  to  mark  whether  tbe  party  waacr^aeirf 
or  abtaU  when  the  eante  was  called;  let  e^peaaca  be  abo 
entered  under  the  bead  of  InleHocatOfa. 


The  following  is  the  Table  of  Fees  prorided  bj  Statote  Ibr  the  Shksi 
Small-Debt  Courts,  here  ^ven  for  tbe  sake  of  comparison  :^ 

Oeret  Fm.  b 

Summons,  including  precept  of  arrestme^^  .  .  .1 

Cop7  for  service,  .  .  .  -  .  .         Q 

Entering  in  procedure  book,  ....  .         C 

Bmewed  warrant  to  arrest  on  dependence,  and  entering  in  book,  1 
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Certificate  loosing  arrestmeDt, 

Bond  of  caution, 

Second  diligence, 

Decree,  including  extract,  if  demanded,    .    * 

Hearing  after  decree,  in  absence. 

Indorsation  of  warrant,  etc., 

Receiving  report  of  sequestration  and  appraisement,  and  entering 

DOOK,  •  •  •  •  • 

Receiving  report  of  sale  under  do.,  and  entering, 
Receiving  report  of  poinding  and  sale,  and  entering. 

Officer* 8  Fees,  including  Assistants. 

Citation  of  a  party  or  intimation  of  counter-claim  and  execution,  if 

citation  given  personallj. 
Ditto,  ditto,  if  citation  not  personally. 
Citation  of  a  witness  or  haver. 
Charging  on  decree,  and  execution  of  charge. 
Arrestment  and  returning  execution  thereof. 
Intimation  of  loosing  arrestment  and  execution  thereof, 
Poinding  or  sequestration,  and  inventory. 
Sale  and  report, 

Officer's  travelling  expenses,  per  mile. 
Assistants,  ..... 

Crier* s  Fee, 
For  calling  each  cause,     .... 


8.    D. 


1     0 

1     6 

1     0 

I     0 

1     6 

1     0 

5  in 

1     0 

1     0 

1     6 

,if 

1     0 

0     6 

0     6 

1     0 

0     6 

0     6 

2     6 

2     6 

0     6 

0     4 

0     1 


12  and  13  VICT.  Cap.  34. 

An  Act  to  amend  an  Act  regulating  the  Justice  of  the  Peace  Small-Debt 

Courts  in  Scotland.— [13th  July  1849.] 

Whebeas  an  Act  was  passed  in  the  sixth  year  of  the  reign  of  His  Ma- 
jesty King  George  the  Fourth,  intituled  '*  An  Act  to  alter  and  amend  an 
Act  passed  in  the  thirty-ninth  and  fortieth  year  of  King  George  the  Third 
(c.  48)  for  the  recovery  of  small  debts  in  Scotland,"  and  it  is  expedient  that 
the  said  recited  Act  should  be  amended  :  Be  it  therefore  enacted,  etc..  That 
all  causes  which  Her  Majesty's  Justices  of  the  Peace  in  Scotland  maj  com- 
petently hear,  try,  and  determine  under  the  authority  of  the  said  recited  Act 
and  this  Act  shall  proceed  upon  complaint,  to  be  signed  by  the  clerk  or 
depute-clerk  of  the  peace  agreeably  to  the  form  in  schedule  (A)  hereunto 
annexed  ;  and  a  copy  of  the  complaint  with  citation  thereon,  and  also  a  copy 
of  the  account,  document  of  debt,  or  state  of  the  demand,  being  delivered  by 
a  constable  to  the  defender  personally,  or  lefl  at  the  dwelling-place  of  the 
defender,  or,  in  the  case  of  a  company,  at  the  ordinary  place  of  business  of 
the  company,  six  days  at  least  before  the  diet  of  court  mentioned  in  such 
complaint,  shall  be  good  and  effectual  to  all  intents  and  purposes,  anything 
in  the  said  recited  Act  requiring  a  second  citation  where  the  first  citation 
bad  not  been  delivered  personally,  to  the  contrary  notwithstanding. 

IL  Decrees  in  Absence. — ^That  where  a  decree  has  been  pronounced  in  ab- 
sence of  the  defender,  or  where  absolvitor  has  passed  in  absence  of  the  pur- 
suer, either  before  or  after  the  passing  of  this  Act,  a  copy  of  the  warrant 
for  rehearing  being  served  upon  the  other  party  personally,  or  left  at  the 

3lf 
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dwelling-place  of  such  party,  in  the  manner  and  upon  the  indaciae  herein- 
before prescribed  regarding  the  service  of  a  complaint,  shall  be  an  authority 
for  rehearing  the  cause. 

III.  Indorsation  of  Decrees. — ^That  any  warrant  or  decree  to  be  obtained 
in  any  such  cause  as  aforesaid  may  be  enforced  by  a  constable  either  in  the 
county  in  which  the  same  has  been  issued,  or  in  any  other  coanty  or  coon- 
ties  ;  provided  that,  when  enforced  in  any  other  county,  the  warraot  or 
decree  or  extract  thereof  shall  first  be  endorsed  by  the  clerk  or  depute-deik 
of  the  peace  of  such  other  county,  who  is  hereby  required  to  make  such  en- 
dorsement on  payment  of  a  fee  not  exceeding  one  shilling. 

IV.  Recited  Act  continued. — And  be  it  enacted.  That  the  said  recited  Act 
shall  continue  in  full  force  and  effect,  excepting  in  so  £Eur  as  the  same  is 
hereby  altered  and  amended. 

SCHEDULE  (A.) 
No. 

The  Honourable  Her  Majesty's  Justices  of  the  Peace  for  the  shire  [or 

stewartry]  of 

To  officers  of  court,  jointly  and  severally. 

Whereas  it  is  humbly  complained  to  us  by  C.  D.  [designcUion^  that  E.  F. 
[des^natton'],  defender,  is  owing  to  the  complainer  the  sum  of  , 

which  the  said  defender  refuses  or  delays  to  pay ;  and  therefore  the  sud 
defender  ought  to  be  decerned  and  ordained  to  make  payment  to  the  corn- 
plainer  with  expenses :  Therefore  it  is  our  will,  that  on  sight  hereof  ye  law- 
fully summon  the  said  defender  to  compear  before  us,  or  any  two  or  more  of 
us,  in  the  ,  at  ,  upon  the  day  of 

at  of  the  clock  noon,  to  answer  at  the  complainer^s  instance 

in  the  matter,  with  certification,  in  case  of  failure,  of  being  held  as  con- 
fessed ;  requiring  you  also  to  deliver  to  the  defender  a  copy  of  any  account, 
document  of  debt,  or  state  of  the  demand  pursued  for ;  and  that  ye  cite  wit- 
nesses and  havers  for  both  parties  to  compear  at  the  said  place  and  date,  to 
give  evidence  in  the  said  matter  as  accords  of  law. 

Given  under  the  hand  of  the  clerk  of  court,  at  ,  the 

day  of  ,  eighteen  hundred  and  years. 

J.  P.,  Clerk, 
[or  Depute-Clerk.] 
dlationfor  Defender. 

E.  F,^  defender  above  designed,  you  are  hereby  summoned  to  appear  and 
answer  before  the  Justices  in  the  matter,  and  at  the  time  and  place,  and 
under  the  certification  set  forth  in  the  above  copy  of  the  complaint  against 
you.  ^ 

This  notice  served  upon  the  day  of  by  me. 

J.  7".,  Constable. 

Note  of  Decided  Cases  connected  with  Small  Debt  Jusisdiotions. 

1.  It  was  held  competent  for  Justices,  imder  their  then  existing  Small-Debt  Act, 
to  entertain  a  claim  of  damages  against  a  messenger  for  professional  misconduct ; 
i4th  Feb.  1801,  Turnhull. 

2.  The  Court  decided  against  the  reduction  of  a  decree  for  L.2,  Is.  8d.  founded 
on  the  passive  titles.  <<  The  view  which  was  taken  by  the  Court  was,  that  unless 
the  mpst  apparent  iniquity  has  been  done  in  the  execution  of  the  Small-Debt  Act 
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bj  the  Justices  appointed  to  carry  it  into  execution,  no  appeal  from  their  sentence 
ahonld  be  received  ;  that  the  intention  of  the  Legislature  was,  that  the  questions  of 
trifling  pecuniary  importance  to  which  it  applies  should  at  once  receiye  a  JhuU  de- 
termination ;  and  that,  instead  of  checking  useless  and  injurious  litigation,  if  the 
Court  admit  appeals  by  inquiring  whether  the  Justices  proceeded  to  judge  of  points 
of  law,  and  whether  they  judged  rightly  or  not  on  them,  there  would  be  no  end  to 
laW'Soits  among  the  indigent,  and  the  salutary  influence  of  this  beneficial  Act  would 
be  entirely  destroyed ;"  19th  Jan.  1803,  Johnston. 

3.  A  su^ension  was  refused  of  a  decree  of  Justices,  under  the  Small-Debt  Act* 
ordering  a  minister  to  pay  to  the  heritors  of  a  parish  the  proportion  of  fees  for  pro- 
clamation  of  banns  of  marriage  applicable  to  the  poor.  An  objection  that  the  coiut- 
book  was  subscribed  by  one  Justice  only  was  disregarded  ;  17979  Hamilton,  M. 
7630. 

4.  An  action  was  dismissed  where  it  was  sought  to  reduce  the  decree  of  Justices 
for  L.5,  as  the  value  of  a  dog  killed  by  the  defender.  The  majority  of  the  Court 
held  ^that  the  object  of  the  Act  was  to  afford  a  cheap  and  rapid  administration  of 
justice  in  small  causes,  to  enable  a  party  injured  to  obtain  redress  without  incurring 
any  risk  of  expensive  or  protracted  litigation.  That  this  object  could  not  be  ac- 
complished if  after  being  decided  by  the  Justices,  these  small  causes  might  still  in 
any  case  be  subiected,  by  reduction,  to  a  new  trial  in  the  Court  of  Session.  That 
instead  of  reliei^  this  would  be  a  snare  for  poor  people — a  means  of  drawing  them 
unawares  into  ruinous  litigation.    That  somethmg  much  stronger  than  error  in 

jftdgmeiu  is  necessary  to  admit  a  reduction — some  maUu  animus  must  be  required 
as  the  preliminary  ground  to  admit  such  a  proceeding.  That  the  meaning  of '  op- 
presncn'  was  clear,  and  showed  the  meaning  of  *  iniquity'  to  be  of  the  same  nature, 
that  is  the  common  meaning  of  the  word  which  implies  mahu  animus  ;**  19th  Jan. 
1810,  Sempill. 

5.  Chisholm  sued  before  the  Justices  under  the  Small-Debt  Act  for  L.5  of  wi^es 
earned  by  his  wife  before  marriage.  Decree  was  given.  An  action  of  reduction 
was  brought,  alleging  ^  the  most  apparent  iniquity,  and  actual,  intentional,  and 
wiHul  ii^ustice  and  oppression."  Defence — exclusion  of  jurisdiction  by  the  Statute. 
The  Lords,  after  consultation  with  the  whole  Judges,  sustained  the  competency  of 
the  action;  Bishop  v.  Chisholm,  16th  June  1820.  {The  Justices  had  disregarded 
the  plea  of  the  triennial  prescription, ) 

6.  A  decree  in  absence  was  obtained  in  the  SmaU-Debt  Court  of  the  Justices. 
The  debtor  being  charged,  he  got  a  sist  from  two  Justices,  but  without  consignation. 
The  creditor,  conceiving  the  sist  irregular,  poinded  on  his  decree.  An  action  of  re- 
duction and  damages  was  brought  against  the  creditor  and  Justice  of  Peace  derk, 
founding  on  certain  alleged  irregularities  in  the  record  and  decree.  The  Lord 
Ordinary  (Pitmilly)  and  the  Court  assoilzied,  because  the  debtor  did  not  follow  the 
course  prescribed  by  the  Statute  for  being  reponed  against  a  decree  in  absence.  Per 
the  Court, — *^  LT  parties  had  been  heard  before  the  Justices,  the  decision  of  the  Jus- 
tices on  the  merits  of  the  dispute,  as  stated  by  the  pursuer  himself,  would  not  have 
been  one  of  such  a  description  as  ought  to  have  been  reviewed  in  this  Court  on  the 
ground  of  alleged  iniquity  and  oppression ;"  Waddel  r.  Gilchrist,  7th  Dec.  1821. 

7.  A  suspension  was  brought  of  a  decreet  of  the  Justices  under  the  Small-Debt 
Act,  on  the  grounds,  1st,  That  the  account  was  L.5,  15s.  ;  and  though  16s.  was 
credited  as  paid,  the  Justices  were  nevertheless  compelled  to  judge  of  the  original 
daim ;  and,  2d,  That  the  daim  was  partly  one  for  damages,  for  oppression  and 
wrongous  imprisonment,  from  which  the  Justices  were  excluded.  The  Lord  Ordinary 
(Mackenzie)  and  the  Court  held  that  the  Justices  had  not  exceeded  their  powers, 
and  refused  the  suspension  as  incompetent ;  Lang  v.  Fy fie,  8th  Feb.  1823. 

8.  The  tacksman  of  a  fishmarket  sued  before  the  Justices  for  40s.  as  «« stall  rent," 
and  obtained  decree.  A  suspension  and  reduction  were  brought,  chiefly  founded  on 
the  exclusion  of  rents  from  the  jurisdiction  of  the  Justice  Small- Debt  Act.  The 
Court,  altering  the  interlocutor  of  the  Ordinary  (Meadowbank),  dismissed  the  actions, 
being  satisfied  that  the  question  was  one  purely  as  to  the  amount  of  rent,  and  where 
no  question  of  title  was  involved  ;  Thomson  v.  Boyd,  26th  Feb.  1824. 

9.  A  defender  appeared  by  his  clerk,  whom  he  alleged  the  Justices  refused  to  hear, 
as  not  being  one  or  his  family,  and  had  decerned,  entering  their  decree  as  one  on 
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appearance.  A  petition  to  be  reponed  was  refused.  A  biispension  was  refused,  as 
incompetent,  bj  tne  Lord  Ordinary  (Mackenzie.)  But  the  Court  remitted  to  ptas, 
bein^  of  opinion,  that  as  a  derk  was  not  entitled  to  appear  for  a  partj  befwe  the 
Small-Debt  Goiurt,  they  must  presume  the  Justices  had  refused  to  hear  him,  and 
that  the  decreet  was  therefore  one  in  absence ;  Hill  v.  Campbell,  10th  March  1824. 

10.  The  Court  reduced  a  decreet  of  the  Justices,  on  the  admission  of  the  pursuer 
that  witnesses  had  been  examined  without  being  sworn,  and  disregarded  an  ayerment 
that  such  was  the  practice  in  that  part  of  the  country.  Per  Lord  Balgray, — **  Jus- 
tices are  not  entitled  to  deviate  from  the  general  rules  of  law ;"  Home  v.  Hendersoo, 
24th  Mvr  1825. 

11.  The  Lord  Ordinary  and  Court  refused  a  suspension  of  a  small-debt  decreet 
obtained  before  the  Justices,  presented  on  the  plea,  1st,  That  the  g^roonds  of  debt 
were  not  set  forth  in  the  body  of  the  summons,  but  in  an  account  indorsed  on  the 
back  of  the  summofis  and  citation ;  and,  2d,  That  the  action  was  for  a  claim  under 
the  Pawnbrokers'  Act,  which  required  a  separate  form  of  process,  with  an  appeal  to 
the  quarter-sessions.  Per  Lord  Moncriefi^ — '^  As  a  simple  decree  under  the  Small- 
Debt  Act,  I  do  not  see  how  it  can  be  reached ;"  Henderson  v.  Wilson,  18th  Jan. 
1834.     But  see  case  No.  22. 

12.  A  suspension  of  a  Sheriff's  small-debt  decree  was  passed  by  a  migority  of  the 
Court,  on  the  ground  that  though  the  execution  of  citation  bore  that  a  copy  of  the 
account  was  served,  the  citation  itself  did  not  say  so,  although  it  was  tuuniUed  to 
have  been  served.  The  Court  held,  that  *'  as  the  summary  proceeding  under  this 
Act  is  contrary  to  the  common  law,  every  thing  must  be  correct  according  to  the 
SUtute ;"  Wallace  r.  Hume,  3d  July  1835. 

13.  A  Sheriff's  small-debt  summons  was  taken  out  against  a  proprietor,  t\^gnmg 
him  as  "  portioner,  Tollcross,"  where  he  was  personally  dted.  A  decree  was  given  in 
absence,  and  a  charge  stated  as  given  at  ^  Ins  dwelling-house,  ToUcross,"  followed 
on  the  decree.  The  debtor  was  apprehended  in  another  county  on  an  indorsatioo 
of  the  decree,  and  imprisoned  in  the  gaol  of  the  county  wherein  decreet  was  given. 
In  a  suspension,  it  was  pled,  that  he  was  domiciled  in  another  county,  and  was  onlj 
on  a  visit  of  a  few  days  to  the  place  where  he  was  cited.  Two  consecutive  biUs  of 
suspension  and  liberation  were  refused  by  separate  Ordinaries,  in  respect  that  the 
procedure  on  its  £Eice  was  regular.  But  the  Court,  by  a  majority,  passed  the  hiD, 
on  the  alleged  excess  of  jurisdiction  ;  and  thereafter,  on  a  proof  as  to  the  domicile^ 
suspended  the  decree,  with  expenses ;  Scott  v.  Anderson,  24th  Nov.  1830,  and  5th 
July  1832. 

14.  The  Court  unanimouslv  passed  a  bill  of  suspension  and  liberation,  where  t 
debtor  under  a  Justice's  small-debt  decreet  obtained  in  one  county,  had  b^n  appre- 
hended in  another,  on  a  warrant  of  concurrence,  and  transmitted  to  the  county  where 
the  decree  was  given.  The  Judges  held,  that,  at  common  law,  the  procedure  was 
illegal,  and  which  it  would  require  the  most  express  words  of  the  Legislature  to 
sanction,  but  that  there  was  no  provision  in  the  Act  of  Parliament  authorizing  such 
a  mode  of  procedure ;  McAllister  v.  Scott,  11th  February  1826. 

Note. — ^This  power  is  now  given  by  the  Act  12  and  13  Vict.  c.  34,  supra, 

15.  Justices  gave  decreet  in  Small-Debt  Court  against  a  party,  on  the  allegation 
that  he  had  beoime  bound  for  the  aliment  of  a  chud  bom  to  his  son,  and  in  conse- 
quence of  which  the  son  was  liberated  from  imprisonment  under  a  fu^ce  warrant. 
The  Lord  Ordinary  and  Court  held  that  the  Justices  had  no  jurisdiction  in  questions 
of  cautionary  obligations,  repelled  the  plea  of  prorogation  of  the  jurisdiction,  and 
suspended  the  decree ;  M'Kinlay  v.  Nelson,  27tn  February  1823. 

16.  An  action  was  brought  before  the  Justices  for  inlying  charges,  and  a  quarter's 
aliment  of  a  bastard  child,  and  decree  obtained  in  absence.  The  Lord  Ordinary 
(Cringletie)  refused  a  bill  of  suspension  as  incompetent.  The  Court  unanimously 
passed  the  bill  without  caution,  holding  that  the  claim  involved  a  much  greater 
value,  and  likewise  the  filiation  of  the  child ;  Lindsay  v.  Barr,  23d  June  1826. 

17.  A  suspension  was  refused  by  the  Lord  Ordinary  (Medwyn)  and  the  Court,  of 
a  Sheriff's  small-debt  decreet  in  absence,  founded  solely  on  the  fact  that  a  part  of  the 
debtor's  name  in  the  summons  was  written  on  an  erasure.  The  citation  was  per- 
sonal, and  was  not  denied ;  McLean  v.  Douglas,  28th  Jan.  1834. 
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18.  Decree  of  absolntar  vas  wKnrwmmBJr  gmii  in  ma  actka  ti  tt^mcufm  ^  a 
Justice's  smaD-ddit  decree,  Ivo^gte  oa  ike  olyectioii  tint  the  ptmr  ck^iKc  ni  iW 
daim  had  indoned  it  to  a  tUid  paitj  (a  lav  agent)  vko  saed  foir  it^  aad  tkal  a 
written  statrment  of  the  cmc  had  been  Ward  by  the  Justkes.  Pm- Lord  M^dwym.-^ 
**  I  would  be  Teiy  scnqmloos  to  pserent  an  evasion  of  the  Statute*  and  vimM  inak* 
enqmiy  whether  bj  an j  other  means  the  creditor  eonld  reooTer  paTuent  than  by  the 
indorsation  ;**  Kaj  V.  Ber.  James  Bcs^«  26th  Jan.  1S37. 

19.  An  action  or  redaction  was  brooght  of  a  SherifTs  small-debt  decN«l«  oa  the 
grounds,  Jlrrt,  That  though  there  was  a  copT  of  the  account  on  the  back  of  the  <ita« 
tion,  the  citation  did  not  sajao  in  terms  of  tiie  schednle ;  and  jenNid^  That  not  beinir 
personallj  cited,  and  not  present,  he  shoold  hare  been  dted  a  second  time  bef.w« 
decree  was  given.  The  letter  P  (for  present)  was  added  ait^  the  nanw^  of  tw» 
defenders,  which  the  derk,  on  a  remit,  reported  applied  to  both.  The  CV>urt*  by  a 
nugoritj,  on  consulting  the  whole  Judges,  ass<Hlzied  from  the  reduction.  IVr  \he 
majority, — **  Looking  to  the  whole  scope  and  policy  of  the  Small-Debt  Act»  we  think 
that  the  ezdnding  dause  is  entitled  to  a  reiy  libeiml  interpretation.  We  d^vubt  rery 
much  if  any  rules  laid  down,  in  the  interpretation  of  the  Statutes  the  execution  m 
which  has  generally  been  committed  to  functionaries  of  a  higher  or  better-inf\wnied 
class  than  those  employed  in  the  execution  of  the  Small- Debt  Act,  ought  to  gov^^m 
the  present  case^  M'Ewan  v.  Harrison,  9th  March  1838. 

Noie,^— 'The  question  here  raised  shows  the  necessity  of  adding  the  nroper  letter 
A  or  P,  after  the  name  of  each  individual  party  in  the  Court  book. 

20.  Bill  of  suspension  refused  of  small-debt  decreet  of  the  Justices,  presented  on 
the  groimd  that  the  daim  was  for  spirituous  liquors,  and  therefore  excluded  from 
their  jurisdiction,  it  appearing  that  that  part  of  the  daim  was  paid  hj  the  applica« 
tion  of  indefinite  payments.  Per  Lord  Cuninghame, — *'  I  wonld  certainly  have  {Msaed 
this  bOl,  if  it  had  appeared  that  the  Justices  had  given  decree  for  the  price  of 
spirituous  liquors;*'  Murphy  v,  Reid,  18th  May  1839.     See  Tipflinf  Act, 

21.  The  Uourt  unanimously  paraed  a  bill  of  suspension  of  a  Justices'  small-debt 
decreet,  pronounced  on  written  proof  and  pleadings,  where  one  Justice  had  acted 
instead  (^  two,  and  decree  had  been  finally  ffiven  by  certain  Justices  on  a  remit  fVom 
others  who  had  heard  the  case.  Another  bUl  was  at  same  time  passed  of  a  separate 
decree,  for  the  law  expenses  attending  the  first  case.  '*  The  Lord  Ordinary  held,  in 
the  first  bUl,  that  the  proceedings  were  directly  contrary  to  the  express  proviuont 
of  the  Statute,  and  therefore  no  consent  of  parties  could  make  then)  competent.** 
Subsequently  the  Court  unanimously  suspended  the  decreet  with  expenses  ;  Miller 
V.  M<Callum,  1st  Feb.  and  14th  Nov.  1840. 

22.  The  Court  unanimously  held  it  incompetent  to  prosecute  in  the  Justices' 
Small-Debt  Court  for  a  claim  arising  under  the  Pawnbrokers*  Act,  in  respect  that 
Act  prorided  another  mode  of  proceeding,  with  an  appeal  to  quarter- sessions,  and  a 
decreet  was  reduced  accordingly.  Per  Lord  Moncrieff,— "  The  Pawnbrokers'  Act  is 
a  penal  Statute,  in  which  the  provisions  are  in  the  highest  degree  stringent ;  and  it 
would  be  a  grievous  perversion  of  justice,  if  the  safeguards  which  it  furnishes  to  the 
trade  were  to  be  superseded  by  a  recourse  to  the  Small-Debt  Act;"  M*Connel  v. 
Scott,  21st  Nov.  1840. 

23.  A  decree  was  given  in  the  Sheriff's  Small-Debt  Court,  **  the  piursuer  purging 
arrestments  used  in  the  defender's  hands  before  extract."  The  arrestment  Trat 
thereafter  purged,  and  extract  issued  of  the  date  of  the  decree.  The  debtor  beinff 
present  at  giving  the  decreet  no  charge  was  necessary;  and  on  the  same  day  on  whicn 
the  extract  was  given  his  effects  were  poinded.  A  bill  of  suspension  was  passed 
(1  Dunlop  and  Bell,  p.  1075.)  But  thereafter  the  Court,  unanimously  recalling  the 
judgment  of  the  Lord  Ordinary  (Cuninghame),  held  the  procedure  regular  under 
the  terms  of  the  Statute;  Dick  v.  Munro,  23d  June  1841. 

It  would  be  well  to  avoid  the  risk  of  oppression  in  such  cases,  by  requiring  notie$ 
of  removal  of  the  arrestment  to  be  given  before  extract. 

24.  An  action  of  reduction  of  a  Justice's  small-debt  decree  was  dismissed,  although 
alleging  malice  and  oppression,  because  caution  wss  not  freviously  found  for  ex- 
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penses,  in  terms  of  the  Statute.  Lord  Moncrieff  hdd  that  the  reductum  would 
otherwise  have  been  incompetent  on  the  reasons  assigned  of  mere  error  in  judgment ; 
Crombie  v.  Landale,  23d  Nov.  1833. 

25.  Lanarkshire  being  divided  into  three  wards,  with  separate  Bheriff-comtii  a 
party  residing  in  one  wi^  was  dted  personally  to  appear  in  another.  He  alkved 
a  decree  in  absence  to  go  out  against  him.  The  Court  refused  a  suspennony  pre- 
sented on  the  grotmd  of  defect  of  Jurisdiction,  it  appearing  that  the  commisskms  of 
the  Sheriff-substitutes  and  Sheriff-derk  extended  over  the  whole  oountj;  Jeffi:ej  e. 
Waddel,  22d  Nov.  1827. 

26.  A  summons  in  Sheriff's  Small-Debt  Court  libelled  ''L,?^  lOs.  conform  to  pio- 
missorj-note  produced."  Held,  in  a  reduction,  that  this  was  a  soffident  8tatemeBft» 
though  the  sum  was  only  an  instalment  of  a  bill  of  laiger  amount.  Tlie  defiender 
averml  that  the  execution  of  personal  citation  was  false,  as  he  was  in  England  at  its 
date.  The  Court  refused  to  entertain  that  ground  of  objection  without  a  lednctioa- 
improbation ;  M'Yitie  v.  Barbour,  22d  June  1838. 

27.  In  special  circumstances  it  was  held,  that  the  entry  **  dismiss  **  in  a  Sheriffs 
Small-Debt  Court  roll,  did  not  imply  a  judgment  on  the  merits,  and  that  a  nev 
action  for  the  same  claim  was  competent ;  Taylor  v.  Coulston,  18th  Feb.  1840. 

Note, — Where  neither  party  appears,  the  entry  should  be  ''dismissed."  Where 
the  defender  appc^urs,  but  not  the  pursuer^  the  Act  authorizes  **  abeolvitor.' 
YHiere  the  case  is  dismissed  on  any  prehminary  point,  **  dismissed  "  is  the 
proper  entry.  But  to  prevent  question,  there  may  be  added,  ''Reserving  t 
new  action.^ 

28.  A  complaint  was  presented  against  a  Justice  of  Peace  derk — first,  for  exactiiig 
fees  on  precepts  of  arrestment  on  dependence,  for  issuing  of  which  no  authority  was 
given  in  the  Statute.  And,  second,  for  giving  an  allowance  or  discount  to  oertsin 
parties  taking  out,  at  once,  a  nimiber  of  complaints.  The  respondent  pled  the 
practice  as  justifying  both  subjects  of  complaint,  and  that  the  Justices,  by  an  act  of 
court,  had  authorized  arrestments  on  the  dependance.  It  was  stated  that  the  prac- 
tices complained  of  had  been  stopt. — ^The  Court  held  that  the  Justices  had  no  power 
to  make  the  rule  mentioned,  and  "declared  the  practices  complained  of  irregular 
and  ill^^  and  prohibited  the  continuation  thereof."  Per  Lord  President  (Boyle),— 
"  Whether  the  granting  of  such  arrestments  be  for  the  convenience  of  oneparty  or 
other,  it  is  not  authorized  by  the  Statute,  and  must  be  discontinued." — **  l^e  aerk 
says  he  allowed  the  discounts  out  of  favour  to  the  parties,  but  then  he  should  have 
taken  care  that  the  deduction  allowed  to  the  pursuer  was  not  afterwards  chaiged 
against  the  defender  ;*'  the  Lord  Advocate  v,  the  Justice  of  Peace  Clerk  for  Lanark- 
sfire,  4th  June  1842. 

29.  Forrest  presented  a  complaint  "unto  the  honourable  the  magistrates  of 
Leith,  Justices  of  Peace  for  the  town  of  Leith  and  liberties  thereof'*  against  Ear- 
yey,  for  payment  of  L.l,  4s.  The  claim  and  warrant  to  cite  were  subscribed  bj 
Hay,  the  depute  of  the  town-clerk.  Harvey  declined  the  jurisdiction  of  the  Court, 
and  brought  a  suspension  and  reduction  of  the  decree,  on  the  grounds,  first,  that  the 
magistrates  were  not  entitled  to  hold  courts  as  Justices  under  the  9th  €ko.  IV. 
c.  48.  Second,  that  the  person  who  subscribed  the  warrant  of  citation  was  not  the 
clerk  of  the  peace,  or  a  depute  appointed  by  him.  The  pursuer  pled  in  his  favour 
the  practice.  Lord  Cockbum,  as  Ordinary,  dismissed  the  suspension  as  incompetent 
The  Inner-House  ordered  minutes  on  the  second  point.  The  Court  (Lord  l^wyn 
dissenting)  sustained  the  objection  to  the  warrant  not  being  subscribed  by  tne 
proper  officer,  and  suspended  the  decree;  and  the  judgment  was  affirmed  in  the 
House  of  Lords.  (Lord  Campbell  dissenting. )  Per  Lord  Cottenham, — **  It  is  a 
principle  of  the  law  of  this  coimtry,  and  equally  of  Scotland,  that  where  a  special 
authority  or  jurisdiction  is  given  by  Act  of  Parliament,  the  provisions  of  the  Act 
shall  be  strictly  performed.  The  jurisdiction  is  given  with  all  the  accompaniments 
which  the  Legislature  thought  proper  to  engraft  upon  the  enactments,  and  those 
provisions  are  not  permitted  to  be  departed  from.  The  one  part  as  well  as  the 
other  is  essential  to  the  jurisdiction  given;"  Harvey  v,  Forrest,  25th  Nov.  1841. 
(Affirmed  25th  April  1845.) 

30.  A  reduction  was  brought  of  a  small-debt  decree  of  the  Jiistices  for  the  Skye 
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^strict  of  Inyerness-shire,  in  respect  that  the  person  who  subscribed  the  warrant 
was  not  regular]?  appointed  clerk,  but  merely  acted  under  an  appointment  of  the 
local  Justices,  who  had  no  power  to  make  such  appointment.  Lord  God^bum,  as 
CMinarf  ,  sustained  the  objection,  and  decerned  in  the  reduction.  The  Court  ordered 
an  inquiry  into  certain  facts,  and  especially  whether  the  pursuer  had  not  repeatedly 
meted  as  justice  when  the  same  person  officiated  as  clerk,  and  on  the  report^  they 
fiMind  that  the  pursuer  was  barred  by  personal  exception  from  objecting  to  the  regu- 
larity of  the  appointment;  Nicolson  v,  M'Leod,  29ui  July  1843. 

31.  Letham  obtained  a  decree  before  the  Sheriff's  Small-Debt  Court  of  Edinburgh. 
After  an  execution  of  charge  on  the  back  of  the  summons  was  the  following  writ- 
ii^ : — **  Edin.  2d  March  1842. — Haying  proceeded  to  the  premises  occupied  by  the 
within  designed  Thomas  Scott,  Scotland  Street,  Edinburgh,  for  the  purpose  of 
effecting  a  poinding  by  virtue  of  the  within  decreet,  but  could  not  get  access  therein 
on  account  of  locknist  doors, — May  it  therefore  please  your  lordship  to  grant  warrant 
to  open  doors  and  lockfast  places.  (Signed)  Wm.  Kobb,  sheriff-officer.  Eo  die. 
Warrant  is  granted  as  craved.  G.  Tait."  A  reduction  of  the  proceedings  was 
brought,  because,  first.  There  was  no  authority  in  the  Statute  for  such  warrant. 
Second,  The  return  by  the  officer  was  not  attested.  Third,  No  competent  applica- 
tion was  made  for  warrant.  And,  fourth.  The  warrant  was  not  granted  in  open 
Ckmrt.  The  Lord  Ordinary  (Wood)  reported  the  case  on  minutes,  with  a  long  note 
against  the  pursuer's  views,  and  the  Court  unanimously  held  that  the  Sheriff  had  the 
power  in  question,  and  that  the  proceedings  were  regular.  Per  Lord  Moncrieff, — 
^  The  only  difficulty  1  had,  was  in  regard  to  the  Justice  of  Peace  Small- Debt  Act. 
Both  Statutes  seemed  to  be  the  same  as  to  executorials,  and  I  cannot  see  that  the 
Justices  have  not  the  same  power  ;**  Scott  v.  Letham,  27th  June  1844.  (Affirmed 
in  House  of  Lords,  22d  May  1846.) 

92,  Monaghan  was  charged  at  the  winter  Circuit  Court  at  Glasgow  with  perjury  com- 
mitted in  the  Sheriff's  Small-Debt  Court,  Glasgow,  on  a  reference  to  oath.  The  case 
ma  certified  by  Lords  Medwyn  and  Cockbum  to  the  High  Court,  on  the  point  that  no 
written  oath  was  libelled.  The  Court  expressed  an  unanimous  opinion  that  the  oath 
might  be  proved  by  witnesses  ;but  Lord  Moncrieff  expressed  an  opinion  that  if  the  per- 
Hny  was  detected  at  the  time,  there  would  be  no  incompetency  in  moving  that  the  oath 
be  reduced  into  writing.  On  1 5th  Murch  1844,  the  trial  took  place  in  the  High  Court. 
The  Sheriff-substitute  had  been  moved  to  take  the  deposition  in  writing,  but  had 
vefiued  the  motion  as  incompetent,  but  he  had  taken  notes  of  the  deposition,  which 
were  libelled  on,  and  he  had  desired  the  clerk  also  to  take  notes.  An  objection  was 
taken  to  the  reading  of  the  notes,  as  also  to  the  Judge  being  a  competent  witness, 
but  unanimously  repelled.  The  clerk  was  allowed  to  use  his  notes  for  the  purpose 
of  refreshing  his  memory,  though  not  libelled  on.  The  accused  was  found  guilty, 
and  sentenced  to  six  months'  imprisonment.  Per  Lord  Justice- General  (Boyle), — 
**  In  many  cases,  such  as  the  present,  under  the  Small-Debt  Act,  written  proceedmgs 
are  not  allowed  ;  and  if  the  objections  were  sustained,  impunity  would  be  giyen  to 
all  who  chooee  to  swear  falsely  in  that  class  of  cases."  Per  Lord  Moncrieff,—*'  If 
the  perjury  were  detected  at  the  time,  I  would  not  go  so  fiir  as  to  say  that  there  was 
any  incompetency  in  moving  that  the  oath  shocdd  l^  reduced  into  wnting ;"  the  Lord 
Advocate  v,  Felix  Monaghan,  29th  Jan.  1844,  2  Broun,  82. 

33.  Helen  Haggarty  was  tried  before  the  Sheriff  and  a  jury  at  Glasgow,  and  sen- 
tenced to  three  montlis*  imprisonment  for  peijury  in  the  Small-Debt  Court  there,  on 
a  reference  to  oath.  The  terms  of  the  oath  were  proved  by  the  Sheriff-substitute, 
the  Sheriff-clerk,  and  the  bar-officer ;  3d  Sept.  1845.     (Not  reported.) 

34.  A  reduction  was  brought  of  a  decree  obtained  in  the  Sherifrs  Small-Debt 
Court  of  Sutherland,  and  a  decree  of  forthcoming  following  thereon,  on  the  ground 
that  the  original  defender  was  not  resident  withm  the  Sheriff's  jurisdiction,  but  in 
FiiSeshire.  The  defender  had  obtained  a  sist  on  the  decree  in  absence,  and  was  heard 
on  the  plea  of  want  of  jurisdiction,  which  the  Sheriff,  after  hearing  evidence,  repelled. 
The  Lord  Ordinary  Hvory)  sustained  the  competency  of  the  action  of  reduction,  be- 
eause  that  the  Sheriff,  if  acting  without  his  jurisdiction,  was  not  within  the  protec- 
tion of  the  Act.  The  Court  (Lord  Mackenzie  dissenting)  **  Altered,  and  found  that 
the  only  competent  court  of  appeal  in  this  case  was  the  Circuit  Court  of  Justiciary ;"  - 
Graham  v.  M<Kay,  2Cth  Feb.  1845.     (Affirmed  13th  March  1848.) 
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35.  The  respondent,  who  was  an  appentice  of  the  appellant,  panmed  him  in  the 
Glasgow  Small-Debt  Gourt  for  a  certain  sum.  as  being  the  amount  of  alimoit  and 
medical  attendance  fur^shed  to  him,  in  which  action  decreet  was  given  against  the 
appellsjit.  An  appeal  was  lodged  on  the  merits,  and  also  founding  on  incompetency, 
grounded  on  an  alleged  want  of  jurisdiction  on  the  part  of  the  Sheriff.  Lord 
Mackenzie  found  the  appeal  upon  the  merits  inadmissible,  and  sustained  the  SheniT's 
jurisdiction;  Appeal,  Mitchell  v,  M'Gonochie,  Autumn  Circuit,  Glasgow,  1842. 
(Not  rgsiorted,) 

36.  m  a  case  before  the  Sheriff's  Small-Debt  Court  at  Inveraiy,  the  defimder  at- 
tended and  was  heard  on  the  day  of  compearance.  The  case  was  continued  for  three 
weeks.  The.day  to  which  it  was  continued  was  a  fast-daj.  The  Sheriff-substitute,  the 
day  before  the  second  diet,  instructed  the  derk  to  write  out  as  on  the  daj  apponted, 
a  continuation  of  all  the  cases  for  a  week,  but  this  was  not  done  until  two  dkys  after. 
At  the  next  calling,  the  defender's  agent  objected  that  the  instance  had  fidlen,  Init 
the  objection  was  repelled,  and  the  case  again  continued  and  ultimately  decided 
against  the  defender.  On  an  appeal.  Lord  Cockbom  held  that  the  instance  had  not 
fallen  ;  but  in  respect  of  the  irregularity  of  the  proceedings,  remitted,  that  the  came 
might  aeain  be  heard  ;  Appeal  M'Intyre  v.  M'^ister,  Autumn  Circuit,  1842.  (Not 
reporiea.) 

37.  James  CampbeU,  sheriff-officer,  was  tried  and  convicted  before  the  High  Covrt 
of  JusticifU7,  14th  March  1845,  for  having  embezzled  and  kept  up  the  proceeds  of 
certain  poindings  and  sales  under  the  Smul-Debt  Act,  and  was  sentenced  to  eighteen 
months'  imprisonment ;  2  Brotm's  ReporUt  412.  Robbery  of  a  small-debt  decree  bT 
the  debtor  therein  was  punished  by  sentence  of  transportation  for  ten  years ;  SOth 
Dec.  1842  ;  Dimipace,  1  Broun,  606. 

38.  A  party  obtained  a  small  debt  decree  in  absence  before  Justices.  The  items 
in  the  account  served^  stated  the  furnishings  as  "goods/*  and  it  was  alleged  tbat 
several  of  the  furnishings  were  small  quantities  of  spirituous  liquors.  A  reduction 
was  dismissed.  (Lord  Mackenzie  dissented.)  Per  Lord  Justice-Qeneral  (Boyle),— 
**  Since  the  defender  admits  he  was  dted,  it  was  his  duty  to  have  gone  forward  uid 
said  that  the  general  description  of  goods  was  merely  a  cover  to  conceal  certun  items 
which  cannot  be  legally  sued  for.  If  he  had  done  so,  the  Justicee  would  have  Mnoei 
an  inve8tig€Uionj  and  he  would  have  been  aesoHziedfrom  these  chargee;'*  llUi  Feb. 
1847,  Welsh. 

39.  A  reduction  of  a  small-debt  decree  of  Justices  was  dismissed,  on  the  groond 
that  **  malice  and  oppression  **  were  not  libelled,  though  it  was  said  that  the  decree 
was  **  manifestly  unjwt  and  oppressive.''  Lord  Justice-Clerk  doubted  the  compe- 
tency of  an  action  of  damages  before  the  Justices ;"  12th  Dec.  1848,  Wooley. 

40.  A  suspension  of  a  small-debt  decree  of  the  Justices  was  refosed.  The  decree 
was  for  L.3,  as  a  half-year's  proportion  of  an  annuity.  Per  Lord  Wood, — *^  When 
the  annuity  is  made  payable  yearly  or  half-yearly,  it  would  be  difficult  to  hold  that 
the  annuity  was  so  essentially  indivisible,  that  any  demand  for  a  half-jear*8  annuity, 
or  for  anything  short  of  the  whole  sum,  must  be  considered  as  an  evasion  for  the  pur- 
pose of  escaping  from  the  effect  of  the  provision,  confining  the  jurisdiction  to  debts  <ff 
demands  not  exceeding  L.5  ;**  21st  Nov.  1849,  Robertson. 

41.  A  small-debt  complaint  having  been  erroneously  libelled,  the  Justices  **  dis- 
missed the  present  complaint,  reserving  to  the  pursuer  to  bring  a  new  action."  A 
second  complaint  was  brought ;  but  the  pursuer  not  being  present,  the  Justices  **  dis- 
missed the  present  complaint  in  respect  of  the  absence  of  the  pursuer."  A  third 
action  was  brought ;  and  after  hearing  parties  and  evidence  a  decree  was  given.  A' 
reduction  was  brought  and  sustained,  because  that  in  the  second  complaint  absolvitor, 
and  not  a  dismissal,  was  alone  authorized  bj  the  Statute.  Per  Lord  Justice-Clerk,— 
"  I  think  it  of  great  importance  to  keep  in  view,  that  the  whole  of  the  jurisdiction  of 
the  Justices  in  civil  debts  is  entirely  statutory,  and  that  the  form  and  course  of  pro- 
cedure are  also  exclusively  of  statutory  ori^n.  Common  law  jurisdiction  they  have 
none,— common  law  fcmns  of  process  they  have  none.  The  two  Small-Debt  Justices 
of  Peace  Acts  are  not  Statutes,  which  merely  declare  and  provide  a  summary  course 
of  procedure  for  a  court  possessing  large  general  jurisdiction,  and  ordinary  forms  and 
rules  of  process,  many  of  which  may  still  more  or  less  be  appeided  to  and  applied. 
They  create  the  jurisdiction.    Everything  is  statutory  under  the  Justice  of  Peace 
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Small-Debt  Acts  ;  and  there  is  nothiDg  to  appeal  to  in  support  of  any  procedure  not 
marked  out  by  the  Statute.  Further,  I  apprehend,  that  it  is  our  d;ity  very  strictly 
to  keep  this  jurisdiction  to  the  objects  for  which  alone  such  summary  off-hand  dea- 
gion  or  dvil  causes  is  sanctioned,  viz.,  dear,  summary,  dedsire  procedure  in  the  way 
pointed  out  for  bringing  the  matter  to  decree  one  way  or  other.  This  is  the  great 
benefit  intended ;  and  with  the  remedy  for  rehearing  m  tb%  event  of  absence,  is  what 
alone  recommends  such  a  tribunal  even  for  small  debts.  Accordingly,  the  second 
section  gives  the  Justices  ^  power  to  hear,  try,  and  determine  all  causes  concerning 
the  recovery  of  debts  under  L.5  in  a  summary  way,  ss  more  particularly  hereinafter 
mentioned.  Thus  they  can  only  act  in  the  way  And  course  of  procedure  allowed  by 
the  Statute,  in  the  case  of  the  absence  of  the  pursuer.  Decree  of  absolvitor  is  spoken 
of  as  the  nece»9ary  procedure ;  the  decree,  which  is  a  matter  of  course,  the  Statutes 
assume  must  have  passed  as  the  only  thing  to  be  done.  That  terminates  the  cause, 
unless  an  application  within  one  month  for  rehearing'  be  made,  on  consignation 
of  a  small  sum  for  the  expenses  thereof ;  and  that  luso  revives  the  case  at  once, 
provided  that  sum  is  paid  over  to  the  defender.  I  am  clearly  of  opinion  that, 
m  these  two  cases,  decrees  against  the  defender,  or  of  absolvitor,  are  the  only 
courses  which  it  is  open  to  pursue ;  and  that  the  only  remedy,  in  the  event  of  such 
decree  being  given,  is  rehearing  under  the  conditions  spedfied  f  4th  July  1850, 
Flowerdew. 

*  42.  An  action  of  reduction  was  dismissed  as  being  brought  beyond  a  year  after 
the  decree  of  the  Justices.  The  objection  stated  was,  that  no  account  nad  been 
served  on  the  defender,  and  that  the  constable's  execution  stated  only  that  he  had 
**  served  a  full  copy  of  the  claim  sued  for,**  but  did  not  state  that  he  had  also 
served  *^a  copy  of  the  account  pursued  for,  document  of  debt,  or  state  of  the 
demand,''  as  set  forth  in  the  warrant.  The  Court  held  such  statement  in  the  exe- 
cution not  to  be  necessary.  Per  Lord  Ivory, — ^*'  There  was  suffident  dtation  to 
bring  the  party  before  the  Justices,  and  if  there  was  any  defect,  he  ought  to  have 
app^ured  and  pleaded  the  objection.  But  as  he  did  not,  they  had  no  alternative  but 
to  give  decree.  Suppose  he  had  appeared  and  stated  the  objection  now  founded  on, 
the  Justices  could  have  taken  the  oath  of  the  constable  that  he  duly  served  Uie 
complaint,  and  if  they  had  repelled  the  objection  on  that  evidence,  we  could  not 
have  then  reviewed  their  dedsion ;"  12th  Feb.  1852,  Thomson. 

43.  The  Court  of  Session  held  themselves  entitled  to  review  the  legality  of  pro- 
ceedings in  a  poinding  under  a  small-debt  decree.  Per  Lord  Justice-Clerk  (Hope), — 
**  The  decree  may  be  admitted  to  be  good,  and  yet  the  proceedinge  under  it — the  execu- 
tion of  diligence—may  be  objectionable;  and  if  the  objection  to  the  diligence  be  well 
founded,  tms  is  a  competent  Court  for  dedding  upon  it;"  28th  Feb.  1849,  Lear- 
mont.     The  employer  is  liable  for  the  officer ;  29th  June  1846,  Beat  tie. 

44.  Lords  Cowan  and  Anderson  held  at  Circuit  that  a  cause  in  the  Sheriff *s 
Small-Debt  Roll  did  not  fall  by  the  lapse  of  year  and  day,  without  a  step  of  pro- 
cedure being  taken  therein  ;  20th  April  1852,  Kean,  1  Irvine,  88.* 

45.  The  same  Judges  as  in  the  Last  noted  case,  hdd  that  a  cause  in  the  Small- 
Debt  Roll,  had  not  fallen  by  an  incompetent  adjournment,  where  the  parties  had 
been  heard  at  the  adjourned  diet ;  20th  September  1852,  Flowerdew. 

46.  In  an  action  of  reduction  of  a  small- debt  decree  of  Justices,  words  were  used 
with  reference  to  a  witness  on  which  an  action  of  damages  was  founded ;  held  that 
the  words  were  not  pertinent  to  the  issue,  and  therefore  malice  need  not  be  alleged ; 
29th  Nov.  1851,  M'Intosh. 

47.  A  suspension  of  a  decree  of  a  Sheriff's  Small-Debt  Court  was  refused, 
although  it  was  offered  to  be  proved  that  the  claim  had  been  discharged  before 
decree ;  15th  Nov.  1851,  Tumbull  and  Co. 

The  first  County  Courts  Act  of  Engknd  is  9  and  10  Vict.  c.  95  (1846),  which  has 
been  amended  and  extended  by  12  and  13  Vict.  c.  101  (1849)  ;  13  and  14  Vict. 
c.  61  (1850),  and  15  and  16  Vict.  c.  54  (1852.)  It  has  been  held  in  England  that 
an  action  cannot  be  maintained  in  the  Supreme  Courts  on  a  judgment  obtained  in  a 
County  Court,  and  that  such  judgment  is  a  bar  to  the  action  ;  8th  Dec.  1858, 
Austin  V.  Mills  W.  R.,  107)  and  Dedded  Castas  and  Supplement. 

See  M*Laurin'$  Digest  ofSherife  Small-DeU  Act  with  Notes,  which  may  be  found 
use/kU  to  Justices. 
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Tbe  fbUowinf  ^UUstics  of  SnuU-DeM  Ccaits  are  taken  from  tbe  aUe  icpa 
alRsUnoit  «f  wiget,  bj  JobD  UUl  Bnctin,  EMjiiiTe,  Airoemte,  1854  (p.  61)s- 

The  Dninber  of  caMs  deeded  m  the  Sberifi'  Small.Debt  Courts  m  the  Jtat  1 
■wta  5%\S3,  of  fbieh  tfaeie  trare  in  LanukBhire,  173S0 ;  in  Aberdecnalure,  398 
Pcnhciure,  3081.  Id  theSbenri  StuU-DeU  Court  in  Glaagov  there  was  da 
in  1S47 19,9*0.  I  1850,  123« 

l&iS,  19,158.  1851,  14,80 

1M9,  15,804.  I  1SS2,  15^ 

In  the  Jintice  of  Peace  Conrt  at  Olaigow  tha«  wu  ia  18SX  decide^  «f  c 
10.TM,  so  that  \he  nnmber  of  small-debt  caaei  that  year  in  Gla^ow,  waa  S6 
and  the  Dumber  if  defenders  theran  voe  30,500. 

la  tbe  Sbeha"!  Bmatl-Debt  Court,  Glasgow,  in  ISfiS,  of  the  mban  15,842 1 
there  were  12,i»*3  decrees  in  alMence,  between  76  and  77  per  cent,  of  tl«  w 
Of  vhick  iii>  liffenden  obtained  IheouelTn  repooed.  The  whole  deoeet  ig 
defoiden  defeiiil»l  and  nndefended,  are  15,307,  making  97  pet-  cent-  npoo 
whole;  deoc««  in&Toar  of  defendsv  &am  abaeuce  of  pnranos  were  204,<f  ■ 
132  had  themselves  reponed. 

In  the  Jnslic*^'  Small-Debt  Court,  Glasgow,  in  1852,  of  12377  drftmAn,  1 
were  decerned  sgainst  in  abfience,  bong  miwe  than  69  percent^  and  deee 
afainst  prewni  and  absent,  were  11,325.  being  between  91  and  92  per  cent. 

In  the  Jutieej'  Small-Debt  Court,  Edinb^h,  in  1852,  of  S162  defenders,  i 
weiedecenied  against  in  absence  3211,  or  a  titUe  more  than  61  percent.;  1053' 
deoees  sfainst  defotden  who  had  ajMwared,  or  4263  in  all,  being  between  81  as 
per  cent.  Id  Daadee,  out  of  1562  detoidcn,  986  wete  decerned  against  in  alMeMi 
a  Ultle  abore  63  per  cent.,  and  decree*  agauwt  defenders,  wtiw  in  all  1447.  or  w 
S3  per  cent.  In  SlMriff  Small-Debt  Coort,  Aberdeen,  oat  of  2606  cnan,  tiKie  < 
IIH)  decreex  in  tbsoice,  or  a  little  shore  45}  per  cent^  and  the  total  decree 
ataoiGe,  were  1S23,  or  nearlj  70^  cent. 

In  the  Justice  of  Peace  Court  in  Edimbirai,  oat  of  C162  dtatians  i 
185^  there  were  1406  personal  eitationa,  and  3766  not  p 
In  Zhmdae,  in  tbe  saoK  jear,  of  1562  a 


r  between  71 


89S  not  penonal,  or  between  57  and  58  per  cent     In  Olatffoii,  dnxii^  tbe  s 
i_»._j —    »,».  — e  died  pctaooallj,  and  9214  not  pencil; 


r,  of  12,377  defenders,  3163  woe  d 
nearlj  75  per  c«Jit. 

SMALL  STIPENDS.  Tbe  snaiMni  rtipend  is  bed  at  L.IS0  with  L.S,  4h 
for  communion  elements.  Where  there  is  not  a  snlBciencT  of  free  tcind  in  a  pei 
the  deSdenej  is  made  Dp  from  the  Exeheqner,  60  Geo.  111.  e.  84,  and  5  Geo.  H 
72.     Parliamentar;  Cburdies  are  r^^ted  Inr  5  Geo.  IT.  c.  00. 

SMITH'S  FORGE  was  at  one  time  the  snlyect  of  a  special  dwMe  in  chaitci 
trntfabriUbi .-  Ersk.  B.  2,  T.  6,  S  " 

SMUOGLINO.    SeeC 

80CCA0E— anai 
tuial  services,  snd  in  which  all  tbe  chDdren  sncoeeded  eqnall;  ti 

SOCIETIe'  o>  PABTNERSHIP— a  mutnal  eoatract  for  tbe  iraecaliM  t 
common  object  for  [vofiL  Tbe  stock  is  commcm,  and  held,  ftnt  ftr  tbe  e««p 
erediton,  and  next  for  dirision  among  the  partners ;  1779,  Crooks,  H.  14,596. 
partner  can  bind  Ihe  eompsnj,  esoent  in  matten  obvionslY  not  of  the  eopait 
ship,  or  when  tifating  with  osrties  who  know  a  limitation  at  tbe  partner's  poatfi 
contract.  The  mmpanj  is  held  to  form  a  separate  person,  citable  ot  ben^  bm 
bf  the  companr  finn,  but  not  of  holding  heritage  in  that  wav  nnlem  incofposateJ 
law.  The  legal  presamptioa  is  for  eqmtlitj  of  shares ;  36th  Haj  IB29,  Campb 
but  which  mar  l>e  cmtraverted  bj  facts.  Onepcrsoncumotfenn  a  partnership;  I 
Jul;  1828,  Keid ;  bat  the  same  person  maj  be  *  partner  in  several  oooeans;  3 
January  isi3,  Konl  Bank.  Psrtnetsldp  is  diwrired  by  death,  imleas  betas 
mentioned  or  impfied  in  tbe  contract ;  IMh  Ma;  1615,  Warner  (Honae  of  Lor 
(  dissolution  must  he  given  ^>eeially  to  those  who  h*vc  ptevioody  d 
a  company,  bat  Gaxette  notice  is  atlBaent  to  the  goteral  pablie:  Tbe  < 
''dm  sab^  cTcn  after  dissobtioa,  for  tbe  pnnwsc  of  being  woHid 
cnture  is  limited  to  a  partienlar  spectdatiMi.    Joint  sto^  eonpaifas 
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regulated  by  the  Acts  7  Geo.  IV.  c  67  ;  9  and  10  Vict.  c.  75;  10  and  11  Vict.  c. 
78  *  11  and  12  Vict.  c.  45. 

SOBORNATION  of  PERJURY  is  committed  where  a  party  has  induced  a 
witness  to  swear  falsely.  An  attempt  to  suborn  is  also  the  ground  of  a  criminal 
diarge ;  1  Alison,  486.     See  Perjury, 

SOCIETY,  FRIENDLY.    See  Friendfif  Society. 

SOCIETY,  SEDITIOUS.     See  Sedition. 

80CIUS  CRIMINIS.     Bee  Accomplice^ Art  <ind  Part. 

SODOMY — Carnal  copulation  against  nature.  It  is  punished  capitaUy;  and 
an  attempt  to  commit  which  is  pimished  arbitrarily.  Two  persons  received  sentence 
of  twenty-one  years'  transportation  on  their  plea  of  guilty  of  the  oflfence ;  10th  Nov. 
1852,  Aitken  and  White,  1  Irvine,  114.    The  crime  is  not  bailable;  1  Hume,  469; 

1  Alison,  566.  It  is  a  capiUl  offence  in  England  by  9  Geo.  IV.  c.  31 ;  7  Will.  IV. 
and  1  Vict.  c.  85. 

SOLATIUM — ^An  award  of  money  bevond  actual  damages,  as  solace  for  wounded 
feelings ;  Ersk.  B.  3,  T.  1,  s.  14.  Solatium  is  sometimes  awarded  to  a  private 
prosecutor  in  criminal  prosecutions,  in  addition  to  fine,  as  punishment ;  such  claim 
transmits  to  executry;  24th  Dec.  1853,  Neilson;  1  Hume,  284;  2  Alison,  676. 
Solatium  is  not  admitted  by  the  law  of  England ;  21st  Feb.  1852,  BUke  ;  21  Law  J. 
(Q.  B.),  233.     But  see  Lord  Campbell's  Act,  9  and  10  Vict.  c.  93. 

SOLDIERS.    See  BiUtt^MUitia^Mutiny  Act-^Election  Law. 

SOLICITOR.GENERAL— the  Crown  Counsel  next  in  rank  to  the  Attomey- 
Ckneral  in  England,  and  to  the  Lord  Advocate  in  Scotland,  and  of  whom  there  may 
be  more  than  one.  In  Scotland  he  cannot  prosecute  in  his  own  name.  Royal  pro- 
clamations for  &st  and  thanksgiving  days  in  Scotland  are  directed  to  him ;  2  Hume, 
131. 

SOLICITORS  BEFORE  THE  SUPREME  COURTS  (S.S.C.)  were  formed 
into  a  Society  in  1784,  and  incor^Mirated  by  Royal  Charter  in  1797.  Five  years' 
apprenticeship  is  necessary  to  admission. 

SOLICITORS  AT  LAW  (S.L.)  practise  before  the  Sheriff  and  other  inferior 
Courts  in  Edinburgh. 

80LIDUM — an  obligation  for  a  whole  debt.    See  Joint  and  Several. 

SORNERS — ^The  masterfully  taking  meat  and  drink.  At  one  time  the  crime 
was  punishable  with  death ;  1449,  c.  22  ;  1455,  c.  45 ;  1477,  c.  77,  1  Hume,  475  ; 

2  Hutehison,  77. 

SOUNDNESS.    See  Sale^  Warranty . 

SOWMING  AND  ROWMING  is  an  action  before  the  Sheriff  to  ascertain  the 
nmnber  of  cattle  which  each  party  interested  in  a  common  is  entitled  to  send 
thereto ;  Ersk.  B.  2,  T.  9,  S.  15.    See  Common^. 

SPECIAL  CASE  is  an  adjusted  statement  of  facts  made  up  by  parties  to  a  law 
suit,  which,  standing  as  a  speoal  verdict,  leaves  the  Court  to  apply  the  law  thereto. 

SPECIAL  SERVICE.     See  Sertnee  of  Heirs. 

SPECIAL  VERDICT  is  where  a  jury,  either  in  civil  or  criminal  cases,  find 
special  facts,  instead  of  giving  a  general  verdict ;  2  Hume,  443  ;  2  Alison,  647. 

SPECIFICATION  is  the  formation  of  new  property  fix>m  materials  belonging 
to  another,  and  which,  when  the  materials  cannot  be  restored,  ojperates  as  a  trans- 
fierenoe  of  the  materials,  subject,  however,  to  a  claim  for  their  onginal  value ;  Ersk. 
B.  2,  T.  1,  S.  16.     See  Commiiction 

SPEI  EMPTIO — a  sale  of  a  chance,  as  a  draught  with  a  net ;  Brown  On  Sale 
111.    BeeSaU. 

BPE8  SUCCESSIONIS  may  be  sold,  but  not  adjudged  ;  7th  June  1821,  Beaton  ; 
3l8t  May  1839,  M<Kirdy.    See  Sale. 

SPONSIO  LUDICRA — an  agreement,  but  held  to  have  been  not  seriously  made, 
and  BO  not  actionable.    See  Gaming. 

SPRING  GUNS  are  considered  justifiable  in  houses,  but  to  be  of  very  doubtful 
legality  in  groimds,  even  though  enclosed,  and  with  notices ;  but  clearly  illegal  in 
unenclosed  lands  ;  18th  June  1827,  Craw,  Syme,  210  ;  Shaw,  194.  They  are  pro- 
hibited in  England  by  SUtute  7  and  8  Geo.  IV.  c.  18  ;  1  Hume,  219 ;  1  Alison,  21. 
See  Culpable  Homicide — Game. 

BPULZIE  is  t^ddng  moveables  without  the  possessor's  will.    Action  is  given  not 
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only  for  their  restoration,  but  for  all  profits  lost,  as  the  same  may  be  proved  by  tbe 
pursuer's  oath  tn  litem  ;  1503,  c.  65.  Tbe  ptnal  action  must  be  lm>iight  within 
three  years;  Ersk.  B.  4,  T.  1,  S.  15  ;  1  Hume,  74.     See  Prescription  (TriemUal.) 

SPUNGINO  HOUSES.  By  English  practice,  civil  debtors  arrested  must  be 
detained  in  a  private  house  twenty-four  hours  before  being  taken  to  prison.  In 
Scotland  such  practice  is  reprobated ;  31st  Jan.  1823,  Forbes ;  26th  Nov.  1814, 
Anderson. 

SQUALOR  CARGERIS — the  discomfort  of  prisons ;  intended  to  compel  debtors 
to  make  payment  or  performance ;  Stair,  B.  4,  T.  47,  S.  22. 

STABBING — an  aggravation  of  assault ;  or  it  may  be  charged  as  StelGanaU. 
Unless  under  the  Statute  20  Geo.  IV.  c.  38,  it  is  bailable;  1  Hume,  26;  Alison,  167. 

STABLERS.     See  Nautce  Caupanee, 

STAFF  AND  BATON,  the  symbols  formerly  used  in  resignation  of  the  fee  by  s 
vassal  into  the  hands  of  his  superior ;  Ersk.  B.  2,  T.  3,  S.  36. 

STAGE  COACHES  or  CARRIAGES.  The  foUowing  is  an  outline  of  the 
Statute  law  regulating  stage  carriages : — 

2  and  3  Will.  IV.  c.  120,  intituled,  *<  An  Act  to  repeal  the  duties  under  the 
management  of  the  Commissioners  of  Stamps  on  Stage  Carriages  and  on  Hones 
let  for  hire  in  Great  Britain,  and  to  grant  other  duties  in 'lieu  thereof,  and  also  to 
consolidate  and  amend  the  laws  relating  thereto."    (16th  August  1832.) 

What  deemed  a  Stage  Carriage. — ^Bv  sec.  5,  every  carriage  conveying  passengers 
for  hire  and  travellmg  at  the  rate  of  three  miles  or  more  in  the  hour  shall,  wit^t 
regard  to  the  form  of  construction,  be  deemed  a  stage  carriage,  provided  the  pas- 
sengers or  any  one  or  more  of  them,  shall  be  charged  distinct  fims, — ^and  **  Stage 
carriage,*'  shall  be  held  sufficient  description  in  any  proceedings  at  law.  Steam 
carriages  are  excepted. 

Sees.  6,  7,  26,  30,  License  Plates, — Stage  carriages  are  not  to  be  used  withoat 
license,  and  plates  as  required  by  the  Act.  Carriages  with  plates  thereon  to  be  held 
as  stage  carriages  until  the  contrary  be  proved.  Plates  ,to  be  fixed,  one  on  each 
side,  upon  the  upper  fore  quarter  at  the  lower  angle,  adjoining  the  door,  or  if  no 
upper  fure  quarter,  then  on  the  doors,  etc.  Pendtv  of  L.IO  against  driver,  and 
L.20  if  driver  be  also  th^  owner,  if  carriage  has  not  the  numberea  plates.  Drivers 
may  be  apprehended,  ana  the  carriage  in  certain  circumstances  may  be  seized  aod 
sold.    Amended  by  ^llth  section  of  the  Statute  5  and  6  Viet.  c.  79. 

Sec.  34.  Penalties  for  excess  of  Passengers. — A  penalty  of  L.5  on  each  of  the 
persons  licensed  and  the  driver,  if  more  passengers  are  carried  in  whole,  or  on  out- 
side and  inside  respectively,  than  specified  in  the  license. 

Sec.  36.  Plates  of  Number  of  Passengers, — No  stage  carriage  to  be  used  unless 
having  Christian  name  and  surname  of  the  proprietor  or  one  of  the  proprietors,  and 
the  names  of  the  extreme  places  between  which  it  is  licensed  to  travel,  as  also  on  a 
conspicuous  place  on  the  back  the  greatest  number  of  passengers  licensed  to  be 
carried  in  whole,  and  respectively  outside  and  inside,  all  under  the  penalty  of  L.o 
on  the  person  using  or  employing  the  carriage. 

Sec.  37.  Outside  Passengers  and  Luggage. — ^No  outside  passenger  or  lusgage  to 
be  carried  on  the  roof  of  carriage,  if  roof  be  more  thim  8  feet  i)  inches  from  the 
ground,  or  the  bearing  of  which  on  the  ground  shall  be  less  than  4  feet  6  inches 
trom  the  centre  of  the  track  of  the  right  or  off  wheel,  to  the  centre  of  the  track  of 
the  left  or  near  wheel,  under  a  penalty  of  L.5  on  the  driver. 

Sees.  42,  43,  44.  Luggage. — ^No  carriage  intended  to  carry  luggage  on  the  roof 
shall  be  used,  until  a  division  be  made  for  the  same,  under  a  penalty  of  L.5  against 
the  proprietor.  No  luggage  shall  be  carried  on  the  roof  of  a  carriage,  drawn  by 
four  or  more  horses,  wMch  shall  exceed  10  feet  9  inches  from  the  ground,  or  where 
drawn  by  two  or  three  horses,  10  feet  3  inches, — measuring  to  the  highest  point  of 
any  part  of  the  luggage ;  penalty  of  L.5  against  the  driver.  Penalties  of  L.5,  both 
against  the  passengers  sitting  on  luggage,  or  on  the  place  allotted  for  luggage,  and 
against  the  driver. 

Sec.  45.  Penalties  on  Drivers  and  Tollkeepers. — Proprietor  and  driver  of  stage 
coach,  when  required,  by  (1)  Any  Justice,  (2)  constable,  (8)  surveyor  of  roads, 
(4)  toll-gate  keeper,  (5)  officer  of  stamps,  or  (6)  any  passenger  travelling  on  car- 
riage, shall  permit  carriage  and  luggage  to  be  measured  and  passengers  to  be 
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eotmted,  and  pasBenger  maj  require  coach  to  be  stop!  at  toll-gate,  and  the  toll-gate 
keeper  to  measure  and  count,  and  to  sign,  and  acliver  to  him  a  memorandum 
thereof,  and  erery  toll-gate  keeper  shall  keep  a  proper  measure.  Proprietor  or 
driver  refusing,  or  neglecting  to  stop,  or  permit  the  measure  and  count,  or  toll- 
keeper  failing  to  keep  a  measure,  and  to  measure  and  count,  and  give  memorandum, 
shaU  forfeit  a  penalty  of  L.5 ;  but  passenger  can  only  require  carriage  to  stop  once 
in  each  journey,  unless  additional  passenger  or  luggage  is  taken  on. 

Sees.  47  and  48.  Offences  of  Drivers  and  Guards. — (1)  The  driver  of  carriage 
drawn  by  three  or  more  horses,  quitting  the  box  or  horses,  without  delivering  the 
reins  into  the  hands  of  a  fit  and  proper  person,  or  such  person  be  placed  at  the 
heads  of  the  horses,  or  (2)  such  person  leaving  his  place  oefore  the  proper  time, 
or  (3)  driver  allowing  passenger  or  other  person  to  drive,  or  (4)  quitting  the  box 
without  reasonable  occasion,  or  (5)  allowing  the  plate  to  be  concealed,  inverted, 
or  improperly  placed,  (6)  the  guard  unnecessarily  discharging  firearms,  whilst 
horses  in  carriage,  and  any  passenger  thereon,  (7)  driver,  conductor,  or  guard, 
neglecting  to  take  due  care  of  luggage,  (8)  demandmg  more  than  proper  fare  or 
charge  for  luggage,  (9)  neglecting  to  account  to  employer  for  monies  received, 
no)  assaulting  or  abusing  passengers,  or  any  person  accompanying  them  to  and 
nrom  carriage,  (11)  by  intoxication,  negligence,  or  wanton  and  mrious  driving,  or 
other  misconduct,  endangering  the  safety  of  any  passenger,  or  other  person,  or  shall 
ii^ure^  or  endanger  the  property  of  owner  or  other  person,  to  forfeit  L.5  for  every 
such  ofience. 

Sec.  49.  Owners  liable, — Where  driver,  conductor,  or  ^uard  is  not  known,  or 
cannot  be  found,  the  proprietor  is  liable  in  the  penalties,  unless  he  satisfies  a  Justice 
of  the  Peace  that  the  ofience  was  without  his  privity  or  knowledge,  and  that  no 
benefit  has  accrued,  or  can  accrue,  to  him  by  the  act,  and  that  he  has  used  his  en- 
deavours to  find  out  the  offender. 

Sec.  60.  Past  Carriages  to  he  numbered. — Carriages  let  with  horses  to  be  num- 
bered, and  to  have  postmaster's  name  and  residence  on  outside  of  each  door,  under 
penalty  of  L.IO. 

Sees.  61,  62, 63,  and  64.  Post  Tickets.  —Postmasters  and  toll-gate  keepers  to  be 
supplied  with  tickets,  and  exchange  or  check  tickets.  Penalty  of  L.IO  on  post- 
master not  givinff  ticket  No  person  shaU  be  chargeable  for  farther  distance  than 
stated  on  the  ticket,  and  a  penal tv  of  L.IO  on  fairly  filling  up  ticket.  Ticket  to 
be  given  at  first  toll-gate,  and  exchange  or  check  ticket  to  be  shown,  on  demand, 
at  every  other  gate. 

Sec.  65.  Penalties  on  ToU-Keeoer. — The  keeper  of  first  toll-gate  to  demand 
ticket,  and  issue  exchange  or  check  ticket.  He  may  prevent  passing  unless  ticket 
received,  or  one  shilling  and  ninepence  paid  for  his  own  use  and  benefit.  Toll- 
keeper  (1)  n^lecting  to  demand,  or  refusing  to  receive  ticket,  (2)  neglecting  or 
refusing  to  write  his  name  thereon,  or  to  file  the  same,  (3)  neglecting  or  refusing 
to  give  exchange  ticket,  (4)  delivering  such  ticket  without  receiving  the  original 
ticket,  (5)  malong  or  suffering  any  alteration  on  ticket,  (6)  delivering  ticket  to 
anv  person  not  authorized,  (7)  permitting  any  person  not  authorized  to  inspect  the 
ticket,  (8)  or  demanding  and  receiving  less  taan  what  is  authorized  by  the  Act, 
shall  forfieit  L.IO. 

Sees.  66f  67,  and  68.  Penalties. — Penalty  of  L.IO  on  persons  neglecting  to  deliver 
tickets  or  fidsely  alleging  no  hire.  Toll-keepers  to  deliver  tickets  to  collector,  under 
penalty  of  20s.  for  every  ticket.  Toll-keepers  to  receive  one  farthing  for  every  horse, 
and  for  every  day  more  than  one  and  less  than  twenty-eight  successive  days. 

Sees.  69  and  99.  Collection  of  Tickets. — The  Commissioners  of  Stamps  may  erect 
gates  and  bars  for  the  receipt  of  the  tickets,  and  place  proper  persons  to  collect 
them,  to  which  aU  the  provisions  of  the  Act  shall  be  appUcable.  (1)  Any  Inspec- 
tor of  stamp  duties,  (2)  collector  of  the  duties  granted  in  respect  of  horses  let  out 
for  hire,  (3)  or  any  person  authorized  by  the  Commissioners  of  Stamps,  on  showing 
his  appointment,  if  required,  to  enter  any  toll-house,  and  to  remain  as  long  as  he 
may  think  fit  and  requisite,  to  check  the  stage  carriages  travelling  upon  the  road, 
or  receiving  or  examining  the  tickets,  and  the  toll- keeper  refusing  or  obstructing 
such  person,  is  liable  in  penalty  of  L.20. 
The  Act  above  mentioned  was  amended  by  6  and  6  Vict.  79>  intituled,  <*  An 
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Act  to  repeal  the  duties  pajable  on  stage  earriaipesy  and  on  paasengers  cooTmd 
upon  raUways,  and  certain  other  stamp  duties  in  Great  Britain,  and  to  grant  otoer 
duties  in  lieu  thereof  and  also  to  amend  the  laws  relating  to  stamp  duties."  (5Ui 
August  1842.) 

Section  11  extends  the  30th  section  of  2  and  3  Will.  lY.  c.  120,  to  anj  stage 
carnage,  whether  licensed  or  not,  and  limits  the  seizure  of  the  drirer  and  cairiage 
to  any  place  where  the  journey  for  the  performance  of  which  such  carriage  shall  be 
used  shdll  terminate,  or  on  the  return  of  such  carriage  to  the  place  finom  which  sndi 
journey  commenced. 

Sec  12.  Maih. — Mail  coaches  carrying  not  more  than  four  outside  passengos 
for  hire,  require  plates.    (See  «ec.  46  of  previous  Act.) 

Sec  13.  Overloading, — ^  And  whereas  the  repealing  of  the  duties  in  respect  of 
the  passengers  to  be  conveyed  by  stage  carriages  in  Great  Britain,  and  grantmg  % 
unifoim  ra^  of  duty  on  stage  carriages  in  lieu  thereof,  will  render  certain  regu- 
lations necessary  for  preventing  the  overloading  of  such  carriages,  and  the  dangers 
and  inconveniences  consequent  thereon,"  it  is  enacted  that  no  stage  carriage  uiall 
be  allowed  to  carry,  at  one  time,  a  greater  number  of  passengers  in  the  whole,  or 
in  the  inside,  or  on  the  outside  thereof,  thui  the  same  is  constructed  to  cany,  accord- 
ing to  the  regulations  of  this  Act, — ^upon  fit  and  proper  seats,  allowing  for  every 
passenger,  on  an  average,  a  snace  convenient  for  sitting  thereon,  of  sixteen  inches, 
measuring  in  a  straight  line  lengthwise  on  the  firont  of  each  seat — a  child  under 
five  years  of  age,  sitting  on  the  lap,  not  deemed  a  passenger.  {Superseding  see.  35 
of  2  ami  3  WUL  IV.  e.  120.) 

Sec  14.  Tickets  of  Number  of  Pcueengers, — No  stage  coach  to  be  used  unless 
having  painted  in  words  at  length,  in  Roman  letters,  one  inch  at  least  in  height, 
and  01  a  proper  and  proportionate  breadth,  in  a  colour  oppodte  to  the  ground,  in 
one  or  more  horizontal  lines,  in  a  conspicuous  place,  at  the  back  of  the  carriage, 
as  also  in  the  inside,  and  in  each  compartment,  the  number  of  passengers  which 
such  carriage  is  constructed  to  carry  in  whole — in  the  outside  and  inside^  and  in 
each  compartment.  Any  carriage  used  without  all  such  particulars,  or  importing 
that  the  carriage  can  carry  a  greater  number  than  the  same  is  trul  j  constructed  to 
carry,  the  proprietor  shall  forfeit  L.10. 

Sees.  15, 16,  and  17.  Penalty  for  Overloading, — ^K  more  passengers  are  carried  in 
whole,  or  in  any  part,  of  a  stage  carriage,  the  driver  and  conductor  or  guard  thereof 
shall  forfeit  L.5.  Any  constable  or  peace  officer,  at  any  time^  and  anj  person 
travelling,  or  having  immediately  before  travelled,  by  any  stage  carriage,  maj  mea- 
sure the  seats  or  any  of  them ;  any  person  obstructing  such  measurement  sbidl 
forfeit  L.5.  That  no  stage  carriage,  the  top  or  roof  whereof  shall  be  more  than 
eight  feet  nine  inches  from  the  ground,  or  the  bearing  thereof  on  the  ground  shall 
be  less  than  four  feet  six  inches  from  the  centre  of  the  track  of  the  r^bt  or  off 
wheel,  to  the  centre  of  the  track  of  the  left  or  near  wheel,  shall  be  allowra  to  carry 
more  than  the  number  of  outside  passengers  following : — 

First,  Not  more  than  five,  when  such  carriage  sluill  be  constructed  to  carry  ac- 
cording to  the  relations  of  this  Act  in  the  whole  not  exceeding  nine.  Second, 
Not  more  than  eight,  when  constructed  to  carry  exceeding  nine,  and  not  exceeding 
twelve.  Third,  Not  more  than  eleven,  when  constructed  to  carrv  exceeding  twelve^ 
and  not  exceeding  fifteen.  Fofirth,  Not  more  than  twelve  when  constraeted  to 
carry  exceeding  fifteen,  and  not  exceeding  eighteen  passengers.  Fifithj  And  not 
more  than  two  additional  outside,  for  every  three  additional  passengers  whidi 
carriage  may  carry  in  the  whole.  If  anj  greater  number  outside  is  carried,  the 
driver  and  the  conductor  or  guard  shall  forfeit  L.5.  (The  above  provisions  super- 
sede sections  38,  39,  40,  and  41  of  the  previous  Act,) 

Sees.  18  and  19.  Reeoverg  of  Penalties, — This  Act  is  not  to  alter  any  thing  in 
the  Act  2  and  3  Will.  IV.  c  120,  not  inconsistent  therewith — all  penalties  to  be  re- 
covered in  same  manner  as  directed  by  that  Act.  Any  j^rson  may  prosecute  before 
any  Justice  of  the  Peace,  but  complaint  must  be  made  within  ten  days  after  offence. 
Only  one  penalty  for  one  offence,  against  either  driver,  or  conductor,  or  guard,  at 
the  option  of  person  prosecuting.  And  proof  of  due  measurement  Is  sufficient, 
without  production  of  the  carriage. 

The  Act  6  and  7  Will.  lY.  c  45  (28th  July  1836),  transfers  the  collection  and 
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^ .  of  the  dnlie^  in  Great  Britain,  on  hones  let  for  hire,  and  on  lioenses 

ida;ting  to  the  aame,  from  the  Coniiniam<mer8  of  Stamps  and  Taxes,  to  the  Com* 
nuKionen  of  Elxcise. 

STAKE  NETS.     See  ruking^Salmm  Fishing. 

STAMPS.  •  SUmp-dnties  were  first  imposedin  1694  bj  6  W.  and  M.  c.  21.  Tho 
leading  Statutes  are— 

55Geo.  m.  c  184  and  185  (The  General  Act.) 

6  Geo.  IV.  c.  41  (repealing  the  duties  on  law  proceedings.) 

7  Geo.  IV.  c.  67  (as  to  Joint-Stock  Banks  in  Scotland.) 
9  Geo.  rv.  c.  13  (Fin  Insurances.) 

~  9  Geo.  rv.  c.  49  (General  Amendment  Act.) 
3  and  4  WilL  IV.  c.  23  (Receipts,  Insm-ances,  etc.) 

3  and  4  WilL  IV.  c.  97  (Spoiled  SUmps.) 

4  and  5  WilL  IV.  c  60  (Consolidating  Boards  of  Stamps  and  Taxes.) 

7  Vict  c.  21  (Agreements.) 

8  and  9  Vict.  c.  28  (Bank  Notes  in  Scotland.) 
8  and  9  Vict,  c  76  (Appraiser's  Licenses.) 

12  and  13  Vict.  c.  1  (to  Consolidate  Boards  of  Excise  and  Stamps.) 

13  and  14  Vict  c.  97  (Amendment  of  General  Act.) 
16  and  17  Vict.  c.  51  (Succession  Duties.) 

16  and  17  Vict  c  63  (Advertisements.) 

16  and  17  Vict,  c  71  (Newspapers.) 

17  and  18  Vict  c  83  (Bills.) 

The  following  points  have  been  settled  in  applying  the  Stamp  Laws,  which  are 
contained  in  British  Statutes,  and  therefore  the  decisions  in  the  English  law  courts 
are  anthorities  in  Scotland  (See  Statute) : — 

1.  Thaty  as  penal  statutes,  they  are  to  be  construed  strictly,  and  the  words  of 
exemption  are  to  receive  a  liberal  interpretation  ;  Morley  v.  Hall,  2  Dowl.  494. 

2.  It  rests  with  the  party  seeking  to  charge  an  instrument  with  stamp-duty 
dearfy  to  show  that  it  is  within  the  enactment;  Philips  v.  Morrison,  1«H,  L.  J.  U. 
ESxch.  212.  But  if  it  appears  to  be  so,  it  rests  then  on  the  party  pleading  an  ox- 
emotion  to  show  that  it  falls  within  the  exceptive  clause;  Chanter  v.  Dickinson, 
ff  M.  and  G.  253. 

3.  Since  the  Act  43  Geo.  III.  c.  127,  it  is  no  objection  that  the  stamp  is  of  too  high 
a  value ;  but  it  is  an  objection  if  the  writing  be  of  a  particular  class,  rcquirinff  to  bo 
so  denominated  on  the  face  thereof,  and  is  not  so  marked.  Such  are  Bills  and 
Beeeipta.     See  infra.  No.  8. 

4.  if  a  writing  is  not  nccessair  to  prove  a  case,  it  cannot  be  called  for,  merely 
to  show  that  it  is  not  stamped ;  Iluddleston,  11  Ves.  683. 

6.  An  instrument  not  stamped  for  its  proper  purpose,  cannot  have  eficct  given  to 
it  for  any  subordinate  purpose;  Jones  4  M.  and  W.  32  (see  19th  Nov.  1845,  Scott ; 
28th  Nov.  1849,  Couper;  4th  March  1851,  Hutcheson,  affirmed  29th  March  1852); 
but  it  may  be  received  in  proof  of  a  collateral  fact,  such  as  date  or  handwriting ; 
Wheeldon,  2  Chitty,  399. 

6.  Whilst  homologation  removes  the  objection  of  want  of  formality^  under  tho 
Scotch  Statutes  for  testing  deeds,  the  objection  of  want  of  stamp  being  a  matter  of 
xerenue  cannot  thus  be  obviated. 

7.  The  party  founding  on  a  writing  must,  in  the  first  place,  get  the  stamp  affixed 
and  pay  the  penalty,  and  a  process  may  be  sisted  until  the  writing  be  stamped  ; 
15th  June  1833,  Hatton.  On  the  final  award  of  expenses,  as  a  general  rule,  if  the 
deed  be  bilateral  or  mutual,  such  as  agreements,  the  stamp,  as  it  would  have  been 
at  the  first,  and  the  penalty  and  expenses  arising  from  the  raidt  of  both,  ought  to  be 
mutually  borne  by  the  parties  to  the  agreement,  if  they  be  the  parties  to  the  suit. 
If  an  unilateral  deed  such  as  a  bond,  the  whole  expense  ought  to  beplaced  on  tho 
party  who  was  in  fault  in  not  at  the  first  giving  a  valid  deed  ;  12th  February  1817f 
Stewart ;  18th  Dec.  1830,  Munro ;  14th  Feb  1824,  Boyd;  16th  July  1847,  Small ; 
18th  Dec.  1847,  Flowers  ;  24th  Dec.  1853,  Scott 

8.  Bills,  promissory-notes,  and  receipts,  must  be  written  on  stamps  having  the 
appropriate  denomination  of  the  writ,  and  these  cannot  be  subsequently  stamped  on 
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payment  of  any  amount  of  penalty,  with  the  exception  wbere  it  is  on  a  stamp  of 
improper  denomination,  but  of  sufficient  value  ;  37  Geo.  ill>  c.  136>  ss.  5  and  6. 

Bills  and  Promiuory  Nates. 

9.  There  is  sometimes  difficulty  in  determining  whether  a  particular  writing  is  a 
mere  acknowledgment  of  debt,  or  a  bond  or  agreement  to  pay,  or  a  bill  or  promisaoiy- 
note.  As  a  mere  acknowledgment  no  stamp  is  necessary — as  a  bond  or  agreement 
it  may  be  stamped ;  but  as  a  bill  or  promissory-note  it  cannot  be  subsequently 
stamped. 

The  following  writs  were  held  as  bills  or  promissory-notes,  and  so  Yoid,  because 
unstamped : — 

10.  **  M.  N.  will  much  oblige  M.  W.  by  paying  S.  R.  or  order,  twenty  guiness 
on  kis  account ; "  B,uS,  1  Esp.  129. 

11.  '<  Received  of  A.  B.  L.150,  which  I  promise  to  pay  on  demand,  with  interest  f 
Ashby,  M.  and  P.  186. 

12.  ''J.  M.  borrowed  of  M.  M.,  his  sister,  the  sum  of  L.14  in  cash,  as  per  loan 
in  promise  of  payment,  of  which  I  am  truly  thankful  for,  and  shaU  never  be  for- 
gotten bv  me,  J.  M ,  your  affectionate  brother ;"  Ellis,  7  DowL  598. 

13.  **  Memorandum — that  I,  B.  P.,  had  L.5, 6s. /or  one  month  of  my  mother,  and 
I  from  this  date,  to  be  paid  to  her  by  me ;"  Shrivel,  8  Doul,  441. 

14.  **/ promtM  to  account  with  J.  J.  or  his  order  for  L.50,  value  received;" 
Morris,  1  Stra.  629. 

15.  A  document  acknowledging  the  reeeipt  of  money,  and  promising  to  pay  **  when 
required :'\2Qi\k  Feb.  1830,  Alexander. 

16.  A  writing  setting  forth  that  there  was  no  stamp  at  hand,  acknowledging  t 
debt,  and  promising  to  pay  when  required,  or  to  grant  bill  for  the  amount ;  13th 
May  1830,  M<Intosh. 

17.  Acknowledgments  of  debts  with  a  promise  ''  to  repay  when  demanded ;"  and 
observed,  that  the  circumstance  of  the  document  warranting  summary  dihgenoe  or 
not,  is  not  the  teat  of  its  requiring  a  stamp ;  otherwise,  with  a  British  Statute,  there 
would  be  a  different  rule  in  the  two  portions  of  the  empire ;  28th  Feb.  1833^  Piirie's 
Representatives. 

18.  A  receipt  with  an  obligation  *'  to  repay  when  called  for  ;**  19th  Feb.  1835, 
Scott. 

19.  An  order  to  ''pay  the  hearer  L.40,  and  charge  the  same  to  my  aceount,  for 
wright  work ;  '*  23d  «fune  1836,  Isles. 

20.  A  writing  with  the  words  **  Mary,  1  am  due  you  L.200,  which  money  I  shall 
pay  you  when  (^ed  for;"  was  held  a  promissory-note  and  requiring  a  stamp;  10th 
June  1852,  Milne. 

In  the  following  cases,  the  writs  were  held  not  to  be  bills  reqmring  bill  stamps : — 

21.  Letters  containing  acknowledgment  of  money  for  which  the  writer  bound 
himself*'  to  account;"  28th  Feb.  1833,  Pirrie's  Representatives. 

22.  An  acknowled^ent  of  debt,  and  an  obligation  to  pay  the  amount  at  Whit- 
sunday, or  to  grant  bill  with  interest ;  25th  June  1833,  Martm. 

23.  An  acknowledgment  of  debt,  and  obligation  to  repay  on  getting  six  months* 
notice ;  4th  Dec.  1834,  Miller. 

24.  An  order  to  debit  the  drawer's  account  with  a  particular  sum,  but  not  made 
payable  to  a  particular  person  or  the  bearer ;  8th  Dec.  1841,  Swan. 

25.  A  letter  agreeing  to  pay  a  sum  as  the  amount  of  an  adjusted  daim ;  1st 
June  1843,  Brierly,  affirmed  19th  Feb.  1846. 

26.  A  letter  expressed  thus : — ^  I  hereby  authorize  J.  W.  to  sell  the  bricks  or 
tiles  out  of  the  Hope,  and  thereout  of  the  proceeds  to  pay  Capt.  R.  H.  the  remainder 
of  his  freight,  L.24,  7s.  6d. ;"  Humphries  4  G.  and  P.  157. 

27.  ''J.  R.  I.  M.  owe  Mrs  E.  the  sum  of  L.6,  which  is  to  be  paid  by  instalments 
for  rent ;"  Moffat,  1  G.  and  M.  16. 

28.  "  I  have  received  the  sum  of  L.20,  which  1  have  borrowed  of  you,  and  I  have 
to  be  accountable  for  the  said  sum  with  legal  interest ;  *'  4  Bing.  N.  G.,  433. 

29.  <* Received  from  G.  L.38,  for  which  I  wiU  account  on  demand;'*  Garey, 
1  G.  and  D. 
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30.  ^  Borrowed  of  J.  W.,  L.200,  to  account  for  on  behalf  of  tfate  Alliance  Olub  at 
months'  notice,  if  required  ;"  White,  18  L.  J.  R.  Exch.  316. 


31.  ''lOU eight  guineas;**  Fisher,  1  Esp.  426;  18th  Feb.  1854,  MTherson 
(Scotch  Case). 

32.  **  I  owe  my  fieither  L.470 ; "  Israel,  1  Camp.  499. 

33.  *«  I  owe  Mr  J.  G.  L.200,  for  value  received  ; "  Gould,  1  M.  G.  and  S.  643. 

Agreements. 

Under  the  head  of  agreements  it  has  been  decided  in  the  English  courts  that  an 
a^eement-stamp  is  not  necessary  in  the  following  circumstances : — 1st,  Where  a 
prior  unstamped  writing  is  referred  to  in  a  subsequent  verbal  agreement,  unless 
such  writing  forms  the  basis  of  the  agreement.  2d,  A  prospectus  or  proposal  not 
accepted.  3d,  A  request  for  shares  in  a  joint-stock  company.  4th,  A  memorandum 
assented  to,  but  not  subscribed.  5th,  The  signed  approval  of  a  draft.  6th,  Ac- 
knowledgment of  bills  received  for  discount.  7th,  Admission  in  a  letter  to  a  third 
party.     8th,  Minutes  of  a  meeting  of  a  public  company. 

It  has  been  held  in  England  that  an  agreement-stamp  is  necessary  in  the  cir- 
cumstances following : — 1st,  A  written  proposal  accepted  by  parole.  2d,  The  ori- 
ginal notice  of  dissolution  of  partnership.  3d,  Note  of  diares  bought.  4th,  Memo- 
randum of  mode  of  payment  of  price  of  goods.  5th,  Auctioneer's  signed  note  of 
sales,  but  not  where  unsigned.  » 

Falue. — If  the  value  be  less  than  L.20,  a  stamp  is  not  necessary.  If  there  be 
no  criteria  of  value,  or  if  it  cannot  be  measured,  the  writing  is  exempted  from  duty. 
By  the  Act  55  Geo.  III.  c.  184,  the  stamp  was  20s.,  reduced  to  2s.  6d.  by  7  Vict. 
C..21.  A  missive  to  pay  interest  on  a  bill  for  L.lOO,  at  the  rate  of  Is.  in  the 
pound  each  month,  was  held  not  to  be  of  the  value  of  L.20,  so  as  to  require  a  stamp, 
though  the  action  was  for  L.50  for  ten  months*  interest ;  Semple  v.  Stevenson,  22 
Law  J.  (N.  L.)  Exch.  224.  Writings  relating  to  the  sale  of  goods  are  exempted, 
whatever  be  the  value.  Letters  of  guarantee  for  goods  sold  to  a  third  person  fall 
within  the  exemption.  Held  in  Scotland,  that  an  agreement  for  a  cock-fight  for 
L.lOO  of  wager,  required  to  be  stamped ;  7th  Feb.  1845,  Harvey.  An  agreement 
for  sale  of  sweepings  of  streets  held  to  be  within  the  exemption ;  21st  Feb.  1850, 
Fiskin. 

Assignment. 

The  words  **  Pay  the  within  to  A.  B.,  whose  receipt  will  be  binding  on  C.  D.,** 
written  on  an  open  account,  form  a  good  title  to  sue,  and,  as  a  mandate,  does  not 
require  a  stamp ;  6th  Feb,  1810,  Lawrie  ;  5th  Feb.  1852;  M*Nee  (1  Steuart,  373). 
But  where  value  is  given  for  the  indorsation,  and  which  is  intend^  to  operate  as  a 
transfer,  a  stamp  is  necessary;  13th  Nov.  1847,  Sutherland;  24th  June  1836, 
Isles  V.  Gill;  16th  July  1847,  Taylor  v.  Scott;  13th  Feb.  1848,  Taylors.  Hut- 
chison. 

Receipts. 

Anjr  writing  rignifying  the  payment  of  money  operating  as  a  discharge,  reqmres 
a  receipt-stamp.  The  words  ^ settled**  or  "paid*'  amount  to  a  receipt,  and  so  also 
does  an^  memorandum  discharging  a  claim,  although  no  money  pass  at  the  time. 

Receipts  of  money  in  loan  and  not  in  payment  of  debt  are  acknowledgments,  and 
not  receipts  requiring  stamps.  A  statement  of  accounts  made  up  at  one  time  does 
not  require  stamps  to  prove  the  receipt  of  the  sums  credited.  But  a  stamp  is  neces- 
sary where  the  entries  are  made  at  the  diferent  times  when  the  payments  were 
severally  made.    Acknowledgments  of  the  correctness  of  accounts  are  not  raceipts. 

Held  that  a  writing  to  the  effect — *^  Received  from  A.  B.,  L.186,*'  was  an  ac- 
knowledgment of  debt,  and  did  not  require  a  stamp ;  13th  June  1837,  Allan. 

An  acknowledgment  of  a  sum,  bein^  balance  of  bilb  between  certain  dates,  held 
not  to  require  a  stamp ;  House  of  Lords,  27th  March  1849,  Ross. 

A  receipt  for  a  cargo  of  coals,  to  be  paid  at  a  certain  date  and  at  a  certain  rate, 
is  a  missive  of  sale,  not  requiring  a  stamp ;  20th  July  1848,  McGregor.  See  Tilsley 
On  Stamp  Laws  (1860.) 

STATUTE  LABOUR  ACT.    See  Highways^  supra,  p.  504. 

STATUTE  LAW.  That  of  ScotUmd  commences  with  the  reign  of  the  fin»t 
Jamasi  and  continues  to  the  Union  in  1707»  and  afterwards  is  contained  in  acts  of 
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the  Imperial  Pftrlitment  relating  to  Bcottand.    MftDj  BriLish  Statutes  also  < 
to  Scotland.     The  faUoviiiK  rules  of  interpretation  oiaj  he  found  useful : — 

1.  Statutes  do  not  alter  tlie  common  law  farther  than  the  words  exprenlj  dc 
Arthur  v.  Bnxenham,  11  Mod.  160. 

2.  The  title  of  an  Act,  ita  pnuctuatJon,  and  divinons  into  Bcctions,  form  i 
of  the  lair ;  but  the  first  maj  be  looked  at  in  lapport  of  particular  constru 
and  the  tatter  sometimes  atfecta  the  construction.     BarringtoD  On  Statmta,  3 

3.  Tlie  preamble  cannot  control  the  enacting  clauses,  if  clear,  but  "  maj  be 
to  open  the  understandbg  thereof." — (Sir  E.  Coke.)  "  The  preamble  maj  n 
the  enactment." — Per  Lord  Dennian.  "  The  enactments  maj  go  bejm 
preamble,  but  must  be  confined  to  the  plain  object  and  intention,  as  shown 
preamble."— Per  Lord  Tenterden.     Lofft,  783. 

4.  The  whole  Act  must  be  read  in  couatruing  a  particular  clause — a  ruli 
Justices  ou^^ht  ever  to  observe,  and  bj  neglect  of  which  much  confuaion  and  t 
has  been  occaxioTied,  Several  Acta  on  the  same  subject  must  be  read  as  one 
e.  Palmer,  1  Leach,  352, 

G.  When  provisions  are  merel j  matters  nf  direction,  an  omisaion  thereof  ii 
nultitj,  unless  it  be  made  imperative  by  the  words  added  "  in  default  tfaereol 
Act  or  proceeding  shall  be  null  and  void  ;"  or  that  the  words  are  negative,  ' 
not  do  ;"  or  where  the  word  directing  is  "  shall"  (not  shall  and  maj.)  In  all 
cases  the  clause  is  made  imperative ;  and  if  the  thing  ordered  is  onutted,  ll 
itself  is  invalid  ;  Rei  u.  Leicester  (Justices),  7  B.  and  C.  13. 

6.  An  Act  obtained  on  petition  is  a  private  Act,  and  the  claose  declarii 
public  Act,  is  onlj  to  save  the  expense  of  proving  it  bj  an  attested  copj. 

7.  Acts  of  Parliament  for  private  companies  are  parliamentarj  contracts, 
preted  strictly  against  the  promoters,  and  liberally  tor  the  public,  ka  the  coi 
bad  the  making  of  their  own  terms ;  LoSl,  438,  4111,  Scalef^  4  Bing.  448. 

8.  General!;,  provisions  ought  to  be  construed  in  the  ordinarj  eenae  of  the  ' 
unless  these  be  contrary  to  the  declared  intention  of  the  law. 

9.  Remedial  Acts  to  correct  certain  evils  maj  be  extended  to  other  similar 
nnless  existing  under  a  positive  law  ;  Stamford  v.  Sinclair,  9  M.  379. 

10.  Penal  Statutes  are  strictly  interpreted.  Where  an  offence  was  prer 
punishable,  the  particular  remedy  does  not  take  away  the  former  remedy,  unl 
expressed.  But  offences  created  bj  Statute  can  only  be  punished  in  the  m 
directed  by  the  SUtute  ;  Churchill,  G  Bing.  177  ;  R.  u.'Haras,  4  T.  R.  205. 

11.  Where  a  Statute  commands  or  prohibits  anvtbing  of  public  concern,  a  [ 
guilty  of  disobedience  is  liable  to  be  indicted  for  tne  disobedience  ;  Hawkins' 
o/tAe  Crouni,  B.  1,  c.  E2,  a.  5,  and  Bac.  Ab.  ;  R.  e.  Buchanan,  8  Q.  B.  887. 

12.  "  The  true  rule  for  the  construction  of  a  Statute  in  my  opinion  is  thai 
down  by  Justice  Burton,  in  Warburlon  v.  Loveland,  and  stated  bj  Mr  Baron 
in  Meison  «.  Wclsby,  1Q3 — that  Courts  ought  to  adhere  to  the  ordinary  mean: 
the  words  used,  and  to  the  grammatical  construction,  unless  that  is  at  variana 
the  intention  of  the  Legislature,  to  be  coUecteil  trom  the  Statute  itself  or  lead  I 
manifest  absurdity  or  repugnance  ;  in  which  case  the  language  maj  be  var 
modified,  so  as  to  avoid  such  incongruity,  and  no  farther." — Per  Baron  Hartio, 
Feb.  ISfil,  Reg.  V.  Birds. — Crim.  Law  Cam,  br  E.  Cox,  N.  L. 

13.  "The  rule  for  the  construction  of  Acts  or  Pnrhament  is,  that  thej  shot 
construed  according  to  the  intent  of  the  Parliament  which  passed  the  Act.  1 
words  of  the  Statute  are  of  themselves  precise  and  unambiguous,  then  no  mot 
be  necessary  than  is  expressed  by  these  words  in  their  natural  and  ordinar*  i 
The  words  themselves  do  in  such  case  best  decUre  the  intention  of  the  L^istal 
—By  the  Judges  in  the  Sussex  Peerage,  11  C,  and  F.  8S. 

14.  The  County  Court  Act  ^ves  power  to  award  costs  on  an  award  abor 
ttelow  L.5,  under  certain  conditions,  but  leaves  an  award  of  L.C  unprovided  lot 
award  of  L.5  was  given,  and  it  was  objected  that  coats  could  not  be  awardei 
cause  the  award  must  be  something  more  than  L.6  to  carry  costs,  and  aome 
leas  to  enable  the  Judge  to  certify  for  costs ;  and  though  it  was  admitted  thi 
intention  was  clear,  yet  Courta  do  not  amend  the  errors  of  the  LegialatoK. 
Baron  Park, — "  Th^  ordinary  rule  is,  that  where  such  conitmcficpn  would  lesd 
obvious  repugnancy  or  absurdity,  the  literal  meaning  must  be  modiSed."    B.  1 
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— ''Acts  of  Parliament  must  be  construed  with  a  candid  mind,  and  with  an  inten- 
tion to  understand  them.  If  the  LegisUture  had  seen  fit  to  employ  four  words  in- 
stead of  nine,  the  present  difficulty  would  not  have  occiurred."  B.  Martin, — *<  I 
think  yon  should  read  an  Act  of  Parliament  for  the  purpose  of  understanding  it ;" 
Crake  v.  Powel,  21  L.  J.  Q.  B.  138 ;  Garby  v,  Harris,  Ex.  160. 

15.  Lord  Campbell,  in  Newman  v,  Busham,  21  Law  J.  Q.  B.  139,  thus  referred 
to  a  decision  of  the  Irish  Law  Court, — ^^  In  considering  questions  arising  on  Statutes, 
or  on  the  great  principles  of  jurisprudence  which  we  have  to  interpret  in  common,  I 
will  take  it  upon  myself  to  say  that  we  shall  always  be  pleased  to  have  assistance 
from  the  decisions  of  our  learned  brethreii  in  Ireland  ;  and  that  we  shall  treat  with 
the  same  deference  a  judgment  pronounced  in  any  of  tlie  four  Courts  in  Dublin  as  if 
it  had  been  pronounced  in  Westminster  Hall."  Per  Lord  Justice-General  (Boyle), 
in  case  (17th  Jan.  1852),  Fraser, — **The  decisions  of  the  English  Judges  on  the 
Pawnbrokers'  Act  are  just  as  binding  on  the  Judges  of  this  Court  as  their  own 
decisions." 

Some  instances  are  commonly  reported  of  absurdity  in  Acts  of  Parliament.  It  is 
mentioned  that  an  Act  was  passed  for  erecting  a  new  county  prison  with  provisions 
that  the  materials  of  the  old  prison  were  to  be  applied  in  the  erection  of  the  new 
one,  and  that  the  prisoners  were  to  be  detained  in  the  former  until  the  erection  of 
the  new  prison.  In  another  instance  the  punishment  of  ten  years*  transpcrtation  was 
OTOvided  for  an  offence — one-half  to  the  informer  and  the  other  half  to  the  King. 
The  punishment  had  been  changed  from  a  pecuniarv  penalty  to  transportation  with- 
out the  necessary  change  of  the  words  applicable  only  to  the  former  mode  of  punish- 
ment. An  Act  was  passed  to  regulate  the  trade  in  madder^  but  which  was  found  a 
nulhty  from  the  circumstance  that  the  word  madder  did  not  once  occur  in  the  Statute. 
The  Act  introducing  custom  on  coals  in  the  port  of  London,  was  passed  under  the 
title  of  an  ^  Act  to  relieve  orphans  in  London." 

INDEX  OF  STATUTES. 

The  following  Index  of  Statutes  contains  those  of  most  frequent  reference.  Where 
the  Statute  is  to  be  found  in  this  work,  the  page  is  generally  stated. 

Act  of  Grace— 1696,  c.  32,  amended  by  6  Geo.  IV.  c.  62  (1825) ;  7  and  8  Vict.  c. 
34,  8.  13  (1844.) 

Acts  of  Parliament  (shortening  of) — 13  and  14  Vict.  c.  21  (1850.) 

Adjudications— 1672,  c.  19 ;  10  and  11  Vict,  c-  48  (1847) ;  10  and  11  Vict,  c  49 
(1847). 

Admiralty  Court  (abolition  of)— 1  Will.  IV.  c.  69  (1830);  1  and  2  Vict.  c.  119 
(1838)  ;  13  and  14  Vict.  c.  36,  s.  24  (1850.) 

Advertisement-Duty  (repealed) — 16  and  17  Vict.  c.  63  (1853.) 

Advocation  and  Suspension — 1  and  2  Vict.  c.  86  (1838). 

Affirmations— 5  and  6  Will.  IV.  c.  62  (1835.) 

Alien  Acts— 6  Will.  IV.  c.  11  (1836);  7  and  8  Vict,  c  66  (1844);  10  and  11 
Vict.  c.  83 ;  11  and  12  Vict.  c.  20. 

Anatomy  Acts— 2  and  3  Will.  IV.  c.  75  ;  4  and  6  Will.  IV.  c.  26. 

Apparent  Heir — 1661,  c.  24 ;  1695,  c.  24. 

Appeal  to  Circuit  Court— 20  Geo.  II.  c.  43  (1747) ;  31  Geo.  II.  c.  42 ;  64  Gko. 
in.  c.  67. 

Appeal  to  House  of  Lords — 6  Geo.  IV.  c.  120,  s.  68  (1825.) 

Apportionment  of  Rents — 4  and  5  Will.  IV.  c.  22  (1834). 

Apprentices — 4  Geo.  IV.  c.  29  (1823)  suprc^  p.  24. 

■    4  Geo.  rV.  c.  34  (1823),  supra^  p.  610. 

Chimney  Sweeps,  3  and  4  Vict.  c.  85  (1840.) 

in  Collieries,  5  and  6  Vict.  c.  99  (1842.) 

Arrestment  of  Wages— 1  Vict.  c.  41,  s.  7  (1837) ;  8  and  9  Vict.  c.  39  (1846.) 

Art  Unions— 9  and  10  Vict.  c.  48  (1846.)    . 

Assault,  aggravated— 10  Geo.  IV.  c.  38  (1829.) 

Auctioneers — 8  and  9  Vict.  c.  76  (1845.) 

Bail— 1701,  c.  6;  39  Geo.  III.  c.  49  (1799.) 
Bail  (Forgery)— 6  and  6  Will  IV.  c  73  (1835.) 


948  STATUTES  (Ihdex.) 

Ban  (Post-office  OifenceB>— 6  WiU.  IV.  c  21  (1836.) 

Banbupt— 1621,  c  18 ;  1696,  c.  5  ;  54  Geo.  III.  c.  137  (1814)  ;  2  and  3  Vict. 
c  41  (1839) ;  16  and  17  Vict  c  63  (1863.) 

Banks  (Joint  Stock>-l7  and  18  Vict.  c.  73  (1864). 

Bank  Notes.    See  Forgery, 

Banks— 6  Geo.  III.  c.  49;  7  Geo.  IV.  c.  38  and  67;  4  WilL  IV.  c  83;  4  and  5 
Vict.  c.  60  ;  8  and  9  Vict.  c.  38  (1846) ;  9  and  10  Vict.  c.  76  (1846.) 

Battery,  pendents  /tto— 7  Geo.  IV.  c  19. 

Bastard's  TesUments— 6  Will.  IV.  c.  22  (1836.) 

Bigamj — 1661,  c.  19. 

Bms  (negotiation)— 12  Geo.  HI.  c.  72 ;  23  Geo.  III.  c.  18,  s.  66. 

—  (prohibited  for  L.6  and  under)— 8  and  9  Vict.  c.  38,  s.  17  (1846.) 

—  Tpromissory-notes) — 23  Geo.  III.  c.  18,  s.  66. 

—  (sexennial  prescription) — 23  Geo.  III.  c.  18.' 

(summarj  oiligence)— 1681,  c.  20 ;  1696,  c.  36. 

Bill  of  Health— 7  and  8  Vict.  c.  34,  s.  11  (1844.) 
Blasphemy— 6  Geo.  IV.  c.  47 ;  7  Will  IV.  c.  6  (1837.) 
Bleachfields  (theft  from)— 18  Geo.  II.  c.  27. 

Bread  Act— 6  and  7  Will.  IV.  c.  37  (1836),  supra,  p.  92. 

Bribery-— l9Geo.  III.  c.ll8;4and6Vict.c.  67  (1841);  17andl8  Vict.  €.102(1854). 

Burghs— 2  and  3  Will.  IV.  c.  66;  3  and  4  Will.  IV.  c.  76  and  77  ;  4  and 5 
Will.  IV.  c.  86  and  87;  9  Vict.  c.  17  ;  10  Vict,  c  49 ;  10  and  11  Vict,  c  39  ;  15 
and  16  Vict  c.  32  (1862);  16  Vict.  c.  26  (1863) ;  16  and  17  Vict.  c.  93  (1863.) 

Calendar  (regulating  New  Style)— 24  Geo.  II.  c.  26 ;  26  Geo.  II.  c  30 ;  24  Geo. 
II.  c.  23. 

Capital  Sentences— 1  Will.  IV.  c.  37 ;  4  and  6  Will.  IV.  c  26. 

Carriers— 11  Geo.  IV.  and  1  WilL  IV.  c.  68  (1830.) 

Census— 13  and  14  Vict.  c.  63  (1860.) 

Cessio— 6  and  7  Will.  IV.  c.  66  (1836.) 

Charges  to  enter  Heir — 10  and  11  Vict,  c  48,  s.  16,  and  10  and  11  Vict.  c.  49, 
«.  8  (1847). 

Chunneys — 3  and  4  Vict.  c.  86  (1840),  suprctj  p.  130. 

Churches  (Sites)— 13  Vict.  c.  13  (1860.) 

CTiUtion  of  Witnesses  and  Jurors— 1  Will.  IV.  c.  37,  s.  7  (1830.) 

Coal  Mines  and  Colliers— 16  Geo.  HI.  c.  28 ;  39  Geo.  lU.  c.  66  ;  6  and  6  Vict 
c.  99  (1842),  supra,  p.  124 ;  13  and  14  Vict.  c.  100  (1860.) 

Coin-defacing— 16  and  17  Vict,  c  102  (1863.) 

Coining— 2  Will.  IV.  c.  84  (1832.) 

Combination — 6 Geo.  IV.  c.  129  (1826),  supra,]}.  148. 

Commissaries— 4  Geo.  IV.  c.  97  (1828)  ;  1  Will.  IV.  c.  69;  6  and  7.  Will.  IV. 
c.  41 ;  13  and  14  Vict.  c.  36,  s.  16  (I860.) 

Commonty — 1696,  c.  38. 

Companies'  Clauses  Consolidation  Act — 8  Vict  c.  17  (1846.) 

Concealment  of  Pregnancy — 49  Geo.  III.  c.  14  (1809.) 

Confirmation  of  Executors— -4  Geo.  IV.  c.  98. 

Confirmation  by  Superior — 10  and  11  Vict.  c.  48,  s.  6  (1847.) 

Constables — 1617,  supr<i,  p.  169  ;  1  Geo.  IV.  c.  37  (1820.) 

(Police) — 2  and  3  Vict.  c.  66  (1839),  supra,  p.  173. 

(Public  Works)— 8  Vict  c.  8  (1846),  supra,  p.  176. 

Convict  Prisons — 13  and  14  Vict  c.  39  (1860.) 

Copyright— 8  Anne,  c.  19 ;  64  Geo.  III.  c  166 ;  6  and  7  Will.  IV.  c  110 ;  6  and 
6  Vict.  c.  46  (1842)  ;  10  and  11  Vict.  c.  96  (1847.) 

Copyright  (Colonies) — 16  Vict  c.  12  (1862.) 

County  and  Stewartry^l  Vict  c.  39  (1837.) 

Court  of  Session— 11  Geo.  IV.  and  1  Will.  IV.  c.  69  ;  2  Will.  IV.  c.  6 ;  1  and  2 
Vict.  c.  118  ;  13  and  14  Vict.  c.  36  (1860.) 

Court  of  Justiciary— 6  Geo.  IV.  c.  22;  9  Geo.  IV.  c.  29  (1828);  10  Geo.  IV. 
and  1  Will.  IV.  c  37  (1830)  ;  11  and  12  Vict.  c.  79  (1848.) 
Crown  Charters— 10  and  11  Viet.  c.  61  (1847.) 
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Cruelty  to  AninuUft— 13  Vict  c.  92  (1860),  ti^^ra^  p.  242 ;  17  and  18  TkL  c  €• 
(1854.) 

Cimmg  and  Befttin^  Parents— 1661,  c.  20. 

GoBtoms-ConaolidaUon-Acts — 8  and  9  Vict,  c  84  to  c  94  indoKTe ;  16  wmi  17 
Vict.  c.  54  (1853),  c  106  and  107 ;  17  and  18  Vict  c.  28,  29  (1854.) 

Debating  Societies— 39  Geo.  III.  c.  79;  52  Geo.  III.  c.  104. 

Designs— 5  and  6  Vict.  e.  100  (1842);  6  and  7  Vict.  c.  65  (1845);  13  and  14 
Vict.  c.  104  (1850);  14  and  15  Vict.  c.  8  (1851.) 

Dovecots— 1617,  c  19 ;  1661,  c.  38. 

Dnuning— 9  and  10  Vict.  c.  101  (1846) ;  11  and  12  Vict  c.  119  ;  IS  and  IS 
Vict.  c.  100;  13  and  14  Vict,  c  31  (1860.) 

Drilling  (Illegal)— 60  Geo.  UI.  c.  1  (1819) ;  1  Geo.  IV.  c  1  ;  7  WiH  IV.  and 
1  Vict,  c  5. 

Election  Laws  (Peer8)—10  and  11  Vict.  c.  52  (1847);  14  and  15  Viet.  c.  87 
(1851);  15  and  16  Vict.  c.  36  (1862.) 

(Commons)— 2  and  3  Will.  IV.  c.  65  (1832)  ;  4  and  5  YTi}!.  TV. 

c  88  (1833)  ;  6  and  6  Will.  IV.  c.  78  (1836);  16  Vict.  c.  28  (1853)  ;  17  and  18 
Vict,  c  102  (1864.) 

Embezzlement — 17  Geo.  III.  c.  66  (1777),  fupra,  p.  298. 

Engnnngs  and  Prints — 8  Geo.  II.  c.  13  ;  7  Geo.  III.  c.  38 ;  17  Geo.  III.  e.  57. 

EnUil— 1686,  c.  22 ;  10  Geo.  III.  c.  61 ;  5  Geo.  IV.  c.  87 ;  11  and  12  Vict.  c.  86 ; 
16  and  17  Viet  c.  94  (1863.) 

Episcopalians — 10  Anne,  c.  7 ;  19  Geo.  II.  c.  38 ;  21  Geo.  II.  c.  84 1  32  Geo.  m. 
c.  63;  3  and  4  Vict  c.  33  (1840.) 

Erasures  in  Seisins — 6  and  7  Will.  IV.  c.  33. 

Evidence  Acts— 3  and  4  Vict.  c.  69  (1840);  15  Vict.  c.  27  (1852);  16  Viet.  e. 
20  (1853.) 

Excambion  of  Entailed  Lands— 10  Geo.  III.  c.  51  ;  6  and  7  Will.  IV.  c.  42 ;  11 
and  12  Vict.  c.  36  (1848.) 

Exchequer  Court— 2  Will.  IV.  c.  64 ;  3  Will.  IV.  c.  13 ;  3  and  4  Will.  IV.  c.  46 1 
1  Vict.  c.  66. 

Excise  (General  Regulation  Acts) — 7  and  8  Geo.  IV.  c.  58  (1827);  4  and  5 
WiU.  rv.  c.  61  (1834);  11  and  12  ATict.  c.  121  (1848);  16  and  17  Vict  c.  87 
(1853) ;  17  and  18  Vict  c.  27  and  30  (1864.) 

Exclusive  Privileges  in  Burghs — abolished  bjr  9  Vict.  c.  17  (1846.) 

Executions,  Officers  (Civil>-1  and  2  Vict.  c.  119,  s.  23  (1838);  1  and  2  Vict 
c.  114,  s.  32  (1838);  9  and  10  Vict.  c.  67 ;  16  and  17  Vict  c.  80>  8.  9  (1858). 
(Criminal)  9  Geo.  IV.  c.  29  (1828.) 

Executors — 4  Geo.  IV.  c.  98. 

Factories  Act— 3  and  4  Will.  IV.  c.  103  (1833),  supra,  p.  852 ;  7  Vict  c  15 
(1844)  ft^a,  p.  360;  (Ropeworks)  9  and  10  Vict.  c.  40  (1846),  supra,  p.  888;  10 
Vict  c  29  (1847),  supra,  p.  383  ;  13  and  14  Vict.  c.  54  (1850),  supra,  p  885; 
(Printworks)  8  and  9  Vict.  c.  29  (1846),  supra,  p.  389 ;  16  and  17  Vict.  e.  114, 
supra,  p.  387  (1863.) 

Factors,  Judicial— 12  and  13  Vict.  c.  61  (1849.) 

Ferries — 8  and  9  Vict.  c.  41  (1846),  supra,  p.  504. 

Fire-raising  (Ships)— 29  Geo.  III.  c.  46. 

fisheries  (Deep  Sea)— 13  and  14  Vict.  c.  80  (1850) ;  14  and  15  Vict.  c.  26. 

Fishing  (Salmon)— 9  Geo.  IV.  c.  39  (1828),  supra,  p.  900 ;  7  and  8  Vict.  e.  90 
(1844),  supra,  p.  904. 

(Trout) — 8  and  9  Vict.  c.  26  (1846),  supra,  p.  399. 

(Lobster) — 9  Geo.  II.  c.  33. 

(Oysters)— 3  and  4  Vict.  c.  74  (1840.) 

(Mussels)- 10  and  11  Vict  c.  92  (1847.) 

(Whales)— 26  Geo.  HI.  c.  41 ;  42  Geo.  III.  c  2. 

Forgery  (Bank-notes)— 41  Geo. III. c.  57;  43  Geo. lU.  c.  129;  16  Vict.  c.  2  (1852.) 

(Stamps)— 12  Geo.  III.  c.  48. 

(Bills)— 45  Geo.  III.  c.  89. 
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Forgery  (CapiUl  PunUhment  reslricted)— 3  Mid  3  Will.  IV.  c.  62  and  IS 
ani  4  Will.  IV.  c  .44 ;  1  Vict.  c.  84. 

(Bail)— 6  Md  6  Will.  IV.  c.  73  (183S.) 

Friendly  Bodeties—ia  and  14  Vict,  c.  116  (1850),  tupra,  p.  410;  16  ai 
Vict  c.  66  (1862),  lupra,  p.  428  ;  17  and  13  Vict.  c.  56  wid  101  (1864.) 

Oaine  (QiuiUfication— 1621,  c,  31,  mtpra,  p.  437. 

(Day  Trespass  Act}— 2  and  3  Will.  IV.  c.  68  (1832),  tupra,  p.  461. 

(Close-time)— 13  Geo.  III.  c.  54,  tupra,  439. 

(Hares)  11  and  12  Vict.  c.  30  (IMS),  aupnx,  f.  463. 

(License)— 52  Geo.  UI.  c.  93  ;  6  Geo.  IV.  c.  44 ;  6  and  7  WilL  IV.  < 

S  and  3  Vict.  c.  3G. 

(NightPoaching>_9Geo.IV.C.69{I828),»i«pro,p.  442. 

(Night  Poaching  Extension  Act)— 7  and  8  VicL  c.  29  (1844),  tupra,  p. 

(Poaching) — 1707,  e.  13,  tupra,  p.  438. 

Gaming  and  BettiDg_9  Anne,  c.  14  ;  1621,  c.  14;  7  Geo.  II.  c  8. 
Gaming-Houses  (to  suppress)— 17  and  18  Vict.  c.  38  (1864.) 
Gunpowder— 12  Geo.  III.  c.  GI. 
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HeriUble  Securities— 8  and  9  Vict.  c.  31  (1846);  10  and  11  Vict.  e.  60  (If 
17  and  18  Vict.  c.  02  (1864.) 
Highways  (Turnpike)—!  and  2  WiU.  IV.  c.  43  (1831),  «9>rB,  p.  4a&. 
(Statnl*  Labour)— 8  and  9  Vict.  C.  41  (1845),  Mapra,  p.  60*. 

Imprisonment  for  Small  Debts— abolished  by  6  and  6  Will.  IV.  c.  70. 

Income-Tax— 6  Vict.  c.  36  (1842) ;  8  Vict.  c.  4  (1846) ;  H  And  12  Vict, 
and  12  (1848)  ;  14  and  IS  Vict.  c.  12  (1861);  IS  and  17  Vict,  c  34  Mad  81  (1( 
17  and  18  Vict  c.  10,  24,  and  40  (1864.) 

Indemnity  Act— 16  Vict  c.  14  (1863.) 

Indorsation  of  Criminal  Warrants — I  WiU.  IV.  c.  37,  s.  8  (1830.) 

-  Ciril  Warranta— I  and  2  Vict  C.  114,  s.  13  and  19  (1838);  1 


JoinUStoclt  Companies  (Winding  up)  10  and  11  Tict  c.  78  (1847)  ;  11  as 
Victc.  46  (1848.) 

Jury— 65  Geo.  m.  c.  42  ;  59  Geo.  III.  c.  86  ;  3  Geo.  IV.  c.  SB  ;  6  Geo.  T 
32;  7  Geo.  IV.  e.  8;  9  Geo.  IV.  c29;  17  and  18  Vict  c.  69  (1864J 

Justices  (Protection)— 43  Geo.  lU.  c  141 ;  9  Geo.  IV.  c.  29 ;  1  WilL  IV.  c 
s.  13  (1830.) 

Land  Tax- 38  Geo.  HI.  c.  60 ;  42  Geo.  IIL  c.  116 ;  16  and  17  Vict.  c.  74  (II 


Is  (BuT^ge)  Transference  of— 10  and  11  Vict.  c.  49  (1847). 
Is  (not  Burgi^)  Transference  of— 10  and  II  Vict.  *   *"  """ 
Land  Clauses  Consolidation  Act— 8  Vict.  c.  19  (184G). 


Libraries  (Public)  13  and  14  Vict.  c.  66  (1850),  extended  to  Scotland  ;  16  al 
Vict.  c.  101  (1863)  ;  17  and  18  Vict  c.  64  (1854.) 

Limitation  of  Actions — 6  and  6  Vict.  c.  97. 

Linen  Mannfactoij- 22  Geo.  III.  c  36 ;  4  Geo.  IV.  c  40. 

Loan  Societies— 11  and  12  Vict  o.  64 ;  13  and  14  Vict.  c.  45  (1860) ;  16  an 
Vict  c.  109  (1863.) 

Lotteries— 42 Geo.  m.  c.  119;  46  Geo.  III.  c.  148 ;  6 and  7  Will.  IV. c.  66 (II 

Mad-UouBe»-66  Geo.  III.  c.  69  (1816);  0  Geo.  IV.  t.  34  (1828) ;  4  uid  6  ' 
c  60  (1841.) 

Mason  Lodges— 37  G«o.  IIL  c  123  ;  S9  Geo.  IH  c.  79. 

Master  and  Servant  (Offences)  4  Geo.  IV.  c  34  (1823),  fupro,  p.  6t0 ;  10 
IV.  c.  52,  p.  612. 

< (Aibitratioo)  S  Geo.  IV.  c.  96  (1824),  p.  6S0. 

Merdiant  Scameii— 17  and  IS  Vict  c  104  and  180  (1864.) 

B*  Act)  12  and  IS  Viet.  c.  83  C1849.> 
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Merchant  Shipping  Law  Amendment  Act— 16  and  17  Vict.  c.  131  (1853.) 
Militia— 42  Geo.  III.  c  90  and  91  ;  15  and  16  Vict.  c.  50  (English  Act) ;  17  and 
18  Vict.  c.  106  and  108  (1854),  (Scotland.) 
Muirburn — 13  Geo.  III.  c.  54,  88.  4,  5,  6,  and  7. 

Naval  Coast  Volunteers— 16  and  17  Vict.  c.  73  (1853.) 

Navy  (for  the  more  Effectual  Manning  of  Her  Majestjr's  Navy)  17  and  18  Vict.  c.  18 

(1854.) 

(for  Distribution  of  Prize- monev)  17  and  18  Vict.  c.  19  (1854.) 

Notes  (Bank)  4  and  5  Vict.  c.  50 ;  7  and  8  Vict.  c.  32 ;  8  and  9  Vict.  c.  38  (1845.) 
Nuisance  (Prevention)  11  and  12  Vict.  c.  123  (1848),  supra^  p.  695;  12  and  18 

Vict,  c  111  (1849)  (Amendment),  supra,  p.  708. 

Patents— 15  and  16  Vict.  c.  83  (1852)  ;  16  Vict.  c.  5  (1853). 

Pawnbrokers — 39  and  40  Geo.  III.  c.  99  (1800),  supra,  p.  725. 

Peers — See  Election  Law. 

Penal  Servitude— 16  and  17  Vict.  c.  99  (1853). 

Pensioners  (COielsea)  6  and  7  Vict.  c.  95  (1843)  ;  9  and  10  Vict.  c.  9(1846);  11 
and  12  Vict,  c  84  (1848.) 

Personal  Diligence  Act— 1  and  2  Vict.  c.  114  (1838.) 

Pillory  abolished— 1  Vict.  c.  23  (1837.) 

Piracy — 1  Vict.  c.  88.  . 

Planting  and  Enclosing — 1661,  c.  41,  supra,  p.  748 ;  1669,  c.  17,  supra,  p.  749; 
1685,  c  39,  supra,  p.  749 ;  1686,  c.  11,  supra,  p.  750;  1695,  c.  23  and  38 ;  1698, 
c.  16»  supHM^  p.  750 ;  1  Geo.  I.  c.  48,  supra,  p.  750. 

Police  General  Act— 13  and  14  Vict.  c.  33  (1860.) 

Poison  (sale  of)  14  and  15  Vict.  c.  13  (1851.) 

Poor  Law— 1579,  c.  74 ;  1597,  c.  272  and  280 ;  1661,  c.  38;  1663,  c.  16 ;  1672, 
c  18  ;  1696,  c.  43  ;  1696,  c.  29  ;  1698,  c.  21 ;  8  and  9  Vict.  c.  83  (1846),  p.  776. 

Post-office— 9  Anne,  c.  10 ;  1  Vict.  c.  32,  33,  34,  35,  36 ;  3  and  4  Vict.  c.  96 ;  10 
and  11  Vict.  c.  86 ;  11  and  12  Vict.  c.  88. 

Prescription  (Triennial)  1579,  c  81,  82,  83. 

'  (Forty  jrears)  1617,  c.  12. 

(Vicennial  and  Quinquennial)  1669,  c.  9. 

— ^— —  (Septennial)  1696,  c.  5. 

—  (Decennial)  1696,  c.  9. 

■'  —  (Sexennial)  23  Geo.  III.  c.  18. 

Prize-money— 17  and  18  Vict.  c.  19  (1854.) 

Pupils  and  Absent  Persons^  12  and  13  Vict.  c.  51  (1849). 

Publicans'  Licenses— 9  Geo.  IV.  c.  58  (1828) ;  11  and  12  Vict.  c.  121  (1848)  ; 
16  and  17  Vict.  c.  67  (1863),  p.  857. 

Quakers,  Moravians,  and  Separatists — 8  Geo.  I.  c.  6  ;  9  Geo.  IV.  c.  17  and  32 ; 
3  and  4  Will.  IV.  c.  49  and  82  ;  1  Vict.  c.  5, 16,  77,  and  106. 

Railway  Acts  (Board  of  Commissioners)  9  and  JO  Vict.  c.  106  (1846);  14  and 
16  Vict.  c.  64  (1851.) 

(Abandonment)  9  and  10  Vict.  c.  28  (1846);  13  and  14  Vict.c.83  (1860.) 

(Clauses  Consolidation  Act)  8  and  9  Vict.  c.  33  (1846.) 

(Gauges)  9  and  10  Vict.  c.  57  (1846.) 

(Regulating  Traffic)  17  and  18  Vict.  c.  31  (1864.) 

Ratifications  by  Wives— 6  and  7  Will.  IV.  c.  43  (1836.) 
Registration  of  Births,  etc.— 17  and  18  Vict.  c.  80  (1864.) 
Riot  Acts— 1  Geo.  I.  c.  6 ;  67  Geo.  IIL  c.  19 ;  1  Vict.  c.  91. 
Rnnrig — 1695,  c.  23. 

Sabbath  (Sale  of  Spirits  on)  11  and  12  Vict.  c.  49  (1849),  supra,  p.  867 ;  17  and 
18  Vict  c.  79(1854.) 
Savings'  Bank— 6  and  6  Will.  IV.  c.  36  ;  7  and  8  Vict.  c.  83 ;  16  and  17  Vict. 

c.  46  (18530 

Schools  (Industrial)  17  and  18  Vict.  c.  74  (1864.) 

(Reformatory)  17  and  18  Vict.  c.  86  (1854.) 

Schoohnasters— 43  Geo.-III.  c.  64 ;  17  and  18  Vict.  c.  98  (1864). 
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Security  of  the  Grown^ll  and  12  Vict.  c.  12  (1848.) 

Sedition— 6  Geo.  IV.  c.  67  ;  7  WilL  IV.  c.  6,  and  1  Vict.  c.  6. 

Seduction  (Bishop  of  Oxford's  Act)  12  and  13  Vict.  c.  76  (1849.) 

Seisins  (Begistration)  8  and  9  Vict.  c.  36  (1845) ;  11  and  12  Yid.  c.  74  (1848.) 

Service  of  Heirs— 10  and  11  Vict.  c.  47  (1847.) 

Sequestration  Acts— (See  Bankrupt.) 

Sheriff  Courts— 1  and  2  Vict  c.  119  (1838)  ;  16  and  17  Vict.  c.  80  and  92  (1863.) 

Sheriff  of  Chancery— 10  and  11  Vict.  c.  47  (1847) ;  17  and  18  Vict.  c.  72  (1854.) 

Shires  and  Stewartries — 1  Vict.  c.  39. 

Small  Deht  Court  (Justices)  6  Geo.  IV.  c.  48,  supra,  p.  919. 

.  (Amendment  Act)  12  and  13  Vict.  c.  34  (1849),  sttproy  p.  929. 

Societies  (Industrial  and  Prorident)  17  and  18  Vict.  c.  25  (1854.) 
Soldiers  at  Elections— 8  Geo.  11.  c.  30 ;  10  Vict  c.  21  (1847.) 
Stamps— 55  Geo.  III.  c.  184  and  185 ;  9  Geo.  IV.  c.  49 :  13  and  14  Vict.  c.  97 ; 
16  and  17  Vict.  c.  59,  63  and  71  (1853) ;  17  and  18  Vict,  c  83  (1854.) 
Statute  Labour  Sendee — 8  and  9  Vict.  c.  41  (1845.) 
Succession  Duties — 16  and  17  ^ct.  c  51  (1853.) 

Thirlage  Commutation — 39  Geo.  III.  c.  55. 
Tippling  Act— 24  Geo.  II.  c.  40. 

Transportation  (Punishment)  1  Vict.  c.  90  and  91  ;  16  and  17  Vict.  c.  99  (1853.) 
Truck  Act— 1  and  2  Will.  IV.  c.  36  and  37  (1831),  p.  632. 
Trust— 1696,  c.  25. 

Turnpike  Roads  (General  Act)  1  and  2  Will  IV.  c.  43  (1831);  3  and  4  Vict.  c. 
39  (1840);  3  and  4  Vict.  c.  51  and  57  (1840.) 

Usury— 12  Anne,  c.  16;  5  and  6  Will.  IV.  c.  41  ;  2  and  3  Vict.  c.  37  ;  13  and 
14  Vict.  c.  56  (1850.) 

Valuation  of  Heritage— 17  and  18  Vict.  c.  91  (1854.) 

Warehousing— 4  Geo.  IV.  c.  94;  6  Geo.  IV.  c.  112;  3  and  4  Will.  IV.  c.  57. 

Weavers*  Acts— 43  Geo.  III.  c.  151  (1803)  ;  5  Geo.  IV.  c.  96  (1824.) 

Weights  and  Measures— 5  Geo.  IV.  c.  74  ;  6  Geo.  IV.  c.  12  ;  5  and  6  Will.  IV. 
c.  63  (1835) ;  16  Vict.  c.  29  (1853)  Weighing  Bullion. 

Witnesses  (to  compel  attendance  in  England,  Scotland,  or  Ireland)  17  and  18 
Vict.  c.  34  (1854.) 

Woods  and  Forests  (Commissioners)  2  and  3  Will.  IV.  c.  112;  3  and  4  Will.  IV. 
c.  69 ;  5  and  6  Will.  IV.  c.  58 ;  14  and  15  Vict.  c.  42. 

Wrongous  Imprisonment — 1701,  c.  6,  infnij  p.  977. 

STEAM-VESSELS.  The  owners  are  liahle  under  the  edict  nauUB,  etc.  See 
CkUpable  Homicide — Mercantile  Marine. 

STEELBOW.  The  name  of  certain  articles  given  hy  a  landlord  to  his  tenant  at 
his  entry,  who  is  bound  to  leave  equal  quantities  and  qualities  at  the  expiration  of 
the  lease;  Ersk.  B.  2,  T.  6,  S.  12. 

STELLIONATE.  A  term  in  criminal  law  applied  to  innominate  offences  ;  but 
chiefly  under  the  Acts  1540,  c.  105,  1592,  c.  140,  to  the  offence  of  those  who  frau- 
dulently grant  double  conveyances  of  the  same  subject ;  1  Hume,  237,  238. 

STENT  is  the  old  term  for  tax  or  impost;  and  those  who  allocate  the  tax 
amongst  those  liable  therein  are  called  Stentmasiers ;  2l8t  Dec.  1837,  Winter. 

STERILITY.  Where  lands  possessed  by  a  tenant  do  not,  from  natural  causes, 
and  no  fault  of  the  tenant,  yield  sufficient  to  repay  seed  and  labour,  no  rent  is  due, 
but  no  claim  exists  against  the  landlord  to  indemnify  him  for  loss.  Partial  loss  of 
any  one  crop  will  not  afford  legal  ground  of  deduction;  Ersk.  B.  2,  T.  6,  S.  41. 

STERLINGUS  was  a  kind  of  weight  from  which  Skene  derives  the  expression 
"  gUrlivq,**  as  aplied  to  money. 

STEWARD  was  an  officer  on  the  Crown  lands  and  revenue,  and  from  which,  it 
is  said,  the  royal  house  of  Stewart  had  its  origin.  Judicially,  it  is  the  same  as 
Sheriff,  there  being  two  stewartries  (Orkney  and  Shetland,  and  Kirkcudbright),  and 
all  Acts  as  to  Sherifis  now  apply  to  Stewards  by  1  Vict.  c.  39. 
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STILLICIDIUM  is  tlie  serritade  of  eaTe&^rop,  without  whidi  t)ie  drop  omt  W 
kept  witbin  the  proprietor's  own  ground  ;  Ersk.  B.  2,  T.  9,  S.  9.     See  <^irn>iwiw> 

STIPENDS^  MINISTERS',  are  recxaated  br  48  Geo.  111.  e.  ISS;  M>  Qt^  UL 
c  84;  and  5  Geo.  IV.  c.  72,     See  Ersk.  B.  3,  T.  7,  S.  20. 

STIRPES.  Succession  bj  &milies,  or  per  stirpes^  distinguislied  from  wicc<wiciii 
per  capUoy  or  bj  persons ;  Ersk.  B.  3,  T.  8,  S.  12. 

STOCKS  OB  JVQSy  both  by  English  and  Scotch  law,  are  riewed  as  a  speem 
of  imprisonment,  and  in  England  were  termed  the  constable's  prison.  This  p«ikblh> 
ment  is  mentioned  in  sereral  old  Scotch  Acts,  chiefly  with  reference  to  Ta|nra»eT« 
but  has  been  long  in  desuetude ;  I  Hutchison,  220,  225.  See  i^oowZ^iM*.  In  tW 
case  of  Graham,  17th  Maj  1800,  the  Court  of  Justiciary  suspended  a  sentence  <^  iW 
Justices  of  Peace  for  Argyleshire,  who  had  ordered  a  witness  in  an  Excise  c«se  !<» 
stand  in  the  jugs  on  two  Sabbaths  at  his  parish  church  for  preTarication  on  oalk  i 
2  Hume,  151,  489. 

STOPPAGE  IK  TRANSITU.     See  Sale. 

STOUTHRIEFF  is  masterful  theft  or  robbery  ttom  a  dwelling-house  in  )U[««eAc» 
of  the  indwellers.  It  is  capital,  and  therefore  not  bailable  t  1  Hunte,  I04«  H0| 
1  Alison,  227. 

STRAIGHTING  of  MARCHES.    See  Planting  and  EnclasitH^. 

STREETS  OP  BURGHS  are  placed  under  the  jurisdiction  of  the  dean  of  g\aKI 
and  magistrates,  and  cannot  be  encroached  upon ;  and  the  passage  between  the 
strand  and  the  houses  is  held  to  be  part  of  the  highway.    See  iiigkus$y, 

STURDY  BEGGAR.     See  Foar^Law. 

SUBMISSION.     See  Arbitration, 

SUBPCENA.  A  citation  in  English  law ;  when  of  witnesses,  it  is  tenned  ^ 
testificandum;  if  to  exhibit  writings,  duces  tecum.  The  penalty  is  UlOO  flw 
disobedience. 

SUBREPTION.     See  Obreption, 

SUBSTITUTION.  Where  a  cerUin  order  of  heirs  in  heritage  is  simply  named 
in  a  settlement,  the  beir  may  alter  gratuitously.  If  there  be  adcled  a  dauie  of  prt)- 
bibition,  he  cannot  do  so,  but  his  onerous  deeds  will  prtvail.  If  followed  by  irritant 
and  resolutive  clauses,  and  the  other  requisites  of  the  law  arc  complied  with,  the 
substitution  becomes  an  entail ;  Ersk.  B.  3,  T.  3,  S.  44.  Sec  dmditumal  Imtthite 
— Destination — Tailzie, 

SUBSUMPTION  OF  LIBEL  is  the  statement  of  an  offence  narrating  the  time, 
place,  and  manner  of  the  charge  ;  2  Hume,  181. 

SUCCESSION.  In  heritage  the  law  of  Scotland,  in  the  abHcnco  of  destination, 
first  calls  the  descendants  of  the  proprietor.  Sons  succeed  according  to  seniority. 
FaiHng  sons,  the  succession  opens  to  daughters,  who  succeed  equally  as  heira  por^ 
turners,  with  certain  privileges  to  the  eldest.  Failing  descendants,  collaterals  suc- 
ceed, males  of  the  same  class  being  preferred  to  females,  and  the  succession  divides 
itself  according  to  the  fact  whether  the  property  was  heritage  or  conquest  in  the- 
person  of  the  deceased.  If  heritage,  that  is  property  to  whicn  he  succeeded  as  heir, 
it  descends  to  the  next  brother  or  his  representative.  If  conouestf  that  is  property 
which  he  acquired  by  singular  title,  it  ascends  to  the  next  elaer  brother  or  his  re- 
presentative. On  the  death  of  an  elder  brother,  both  heritage  and  conquest  descend^ 
to  the  next  younger.  On  the  death  of  the  youngest,  in  like  manner,  both  ascend  to- 
the  next  older.  Failing  descendants  and  collaterals,  an  estate  passes  to  ascendants 
by  the  fiUher,  there  being  no  succession  in  that  case  through  the  mother;  but  her 
cnildren  nevertheless  succeed  to  and  through  her.  Children,  in  heritable  succession^ 
represent  or  stand  in  place  of  their  parents,  to  the  exclusion  of  collaterals. 
Brothers  and  sisters  consanguinean  (by  the  same  father  only)  succeed  after  those 
hj  the  same  parents  (german) ;  but  there  is  no  succession  between  brothers  and 
nsters  uterine  (by  the  mother  only).  In  moveable  succession  the  order  is  the  same 
ms  in  heritage,  with  the  distinction  that  there  is  no  right  of  representation, — no  pre- 
ference of  males  over  females,  nor  of  seniority,  but  an  equal  division  amongst  all  of 
the  same  degree  of  kindred  by  ftilUblood.  Where  one  of  the  nearest  of  kin  is  heir, 
he  has  no  share  in  the  moveable  succession  except  heirship  moveables,  unless  he  ex- 
ercises the  privilege  of  collation,  and  places  the  heritage  into  a  common  fund  with 
tlie  moveaUes  for  division.    Failing  other  heirs,  the  Sovereign  succeeds  as  uUimus 
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8ULPHUBIC  ACID.    Bn  Aunb, 

BUCKEN.     JIk  land*  Uiirfed  to  s  mill.    Tb 
SMtbtmtn.    See  Midtmrf. 

SUICIDE — .Siu-HruwB— inTolTcs  a*  a  1^  a 
to  tlie  Ciovii,  but  this  b  aradcd  by  proof  of  maail, . 
ent  relatins  ii  mtct  enforced  in  modon  pnctiee ;  Enk.  B.  «.  T.  4.  S.  4S. 

8L'3UIABY  ACTIONS  an  tbcMe  aliieh  nqnin  miMailiBarr  ■*^nti*,  vA 
be  i>«ceeded  villi  ererj  lawfbl  daj,  and  of  «luA  deamptioa  aic  ^^ 
thoM  before  Jostica  of  the  Peaee;    Enk.   B.   -1,   T.   1.  S.  ».      See   0« 

SUilMONS  L^  Ibe  «rit  or  vurul  to  eaB  a  p 
or  compluDL     St«  Crimiital  F 

8UUPn:.XRV  LAWS  arctlKMevbidir^DlatetbeespeBAtnKdrpenoai 
hmifiiT,  of  irliich  man;  eibaoidinuy  instaocn  exist  in  the  Statute- Book  of  i 
land,  bot  which  hare  been  kmg  in  daaetnde,  as  at  once  i^nfitie  and  impvadie 
With  rcfard  to  tnales,  it  was  ordained  ■*  that  na  Ubotnes  ncr  *™-Hn4iitm  vai 
theworiudajbotgrajand  qiibite.andin  tbehalicdajbat  hcht  Uae."  Wcmmb' 
ptohitnted  wearing  "nlk  inljning,  but  aDenariie  in  eoDer  and  dees;' and  hmb 
men's  wives  iitTt  Mdercd  to  dress  "  in  ooaicbe*  of  their  awin  nnkii^,'  and 
woman  cum  to  tcric  am  merat  with  bo'  &ce  mnlUed  or  Cttrered,  tut  the 
not  be  kend,  ondiT  the  patne  of  the  cschait  of  the  coordne ;"  1457,  e.  70- 
Butchison's  Juaix,  ToL  it  p.  3. 

KUNDAV,    See«iM<i(*. 

SUPEBCAItGO.  The  name  of  the  olEcer  who  haa  the  diaige  of  Uk  trade 
■hip  for  a  particular  Toyage.         

BUI'ERIOHITY,  ob  DOMINinU  DIBECTCll  of  the  lands,  ditfineni 
from  the  vasaal'i  rifht  of  property  thevein,  or  doMtMini  irfilr;  Enk.  B.  2,  T.  i 
10.     See  ContolvlatioK. 

KCPEItSEUK.U  ii  an  English  law  writ  to  sUy  a  pnKeeding  in  a  court  of  ki 

SUPKRSKUERE  is  an  agreement  b j  one  or  more  crediton  * 
^Ugence  agsinst  ■  debtor  tar  a  certain  time,  oi 
Enk.  B.  4,  T.  3.  S.  24. 

SUPPLEMENT,  UBTTEBS  or  FEECEPT  of.  A  warrant  to  cite  (mj 
reading  beyond  Ibe  juriBdictioa  of  the  Judge  before  whom  the  action  or  oompl 
ia  brought,  but  to  which  jurisdiction  they  are  subject.  These  writs  do  not  ta 
bntonly  eitricato,jurisdiclion;  Ersk.  B.  1,  T.  2,  S.  17.     See  JwrucUcfioM. 

SUPPLEMKNTABY  SUMMONS  u  designed  to  l^ng  addiUoial  parties 
conrt,  or  to  uiiil  ;.Lrther  grounds  or  condnsions  of  action;  but  is  not  allowed  toi 
a  radical  defect  J  n  the  ori^nal  summons  vc  complaint. 

SUPPLY.     ^'S  OymaiUtiontrt. 

SUPPORT.  The  servitudes  onerit /erendi,  and  tiffni  immiMidi  of  the  Ba 
law,  arc  recoguLt^d  in  Scotland,  whereby  the  owner  of  a  house  may  rest  the  w 
apon,  or  a  beam  <if  liis  house  into,  that  of  his  neighbour,  but  the  latter  is  not  bo 
to  keep  his  bouse  in  repair  for  that  purpose,  utdess  so  stipulated  by  contract ; 
the  former  may  do  so  if  so  inclined;  Ersk.  B.  2,  T.  9,  a  7;  1716,  Homy, 
14,621.     See  ServUitde. 

SUPPORTATION.    See  DecUhied, 

8UFRE&UCY.    Bee  Oath  thereof  tt^ra,  p.  710. 

SURETY  TO  KEEP  tob   PEACE.      See  Breaek  of  &»  PeoM—CamHe 

SURVEY  OF  QREAT  BRITAIN  is  authorized  br  Act  4  and  6  Tkt.  c  30. 

SURFACE  DAMAGE  is  injury  done  to  the  gronnd  by  operationa  thereon. 

SORROOATUM  is  something  which  suppliM  the  pls«e  of  anotlier,  such  h 
ice  of  an  estate. 

SUSPENSION  is  a  mode  of  bang  heard  in  the  Conrt  of  Seauon  agMnat  cba; 
D  billi^  bonds,  or  deoces.    Where  the  sum  charged  Sx  is  bdow  L 


r  more  ovditors  acreeii^  to 
n  Act  of  Court  to  Uie  saiiK  ell 
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mspeiisioD  of  bills  tnd  bonds  is  now  competent  in  the  Sheriff  Court  under  the  Act 
1  And  2  Vict,  c  119,  s.  19.    M<Laurin  On  Sheriff  dmrUy  610 

SUSPENSION  AHD  INTERDICT  is  where  there  is  a  warrant  to  ston  some 
act  or  operation,  and  which  is  incompetent  after  completion  thereof;  11th  Dec. 
1829,  Dick. 

SUSPENSION  AND  LIBERATION  is  where  the  suspender  is  in  prison,  and 
crmres  liberation  as  well  as  suspension  of  the  diligence. 

SUSPENSIVE  CONDITIONS,  or  conditions  precedent,  which,  until  fulfilled, 
prerent  the  completion  of  a  contract  of  sale.  Brown  On  Sdle^  p.  32.  See 
8aU. 

SWINDLING  differs  from  theft,  in  that  the  thief  Ukes  property  without  the 
owner's  consent,  whilst  the  swindler  obtains  possession  with  nis  consent,  pro- 
cured, however,  bj  means  of  falsehood.  It  is  bailable  ;  1  Hume,  67  ;  1  Alison, 
862.     See  Fraud, 

SWEARING.    See  Cursing  and  Swearing, 

SWEEPS.    See  Apprentice-^Chmn^, 

SYNODS.    See  Church  ofScoiland. 

T 

TACKS.    See  Lease, 

TAXES,  ASSESSED,  are  chiefly  regulated  by  the  following  Acts  :^ 
..«  n_  TIT  ^  ^/v  1  and  2  Will.  IV.  c.  18. 

2  and  3  Will.  IV.  c.  113. 

4  and  5  Will.  IV.  c.  54  and  60  (Com- 


42  Geo.  III.  c.  70. 

43  Geo.  III.  c.  99  and  161. 
45  Geo.  III.  c.  65  and  71. 
48  Geo.  III.  c.  55  and  141. 
60  Geo.  m.  c.  104  and  105. 
62  Geo.  IIL  c.  93. 

64  Geo.  m.  c.  141  (Game). 

66  Geo.  III.  c.  66  (Horse  Tax). 

67  Geo.  m.  c.  25. 

68  Geo.  III.  c.  16  and  17. 

69  Geo.  m.  c.  51  and  118. 

3  Geo.  rv.  c.  88. 

4  Geo.  rv.  c.  11. 
6  Geo.  IV.  c.  7. 


position). 

5  and  6  Will.  IV.  c.  20  and  64  (Con- 

solidate Ofiices). 

6  and  7  Will.  IV.  c.  28  (Deposit  of 

Stock). 
1  Vict.  c.  61  rditto), 
3  Vict  c.  17  (Ten  per  cent  addition). 
14  and  15  Vict  c.  36  (House  Tax.) 

16  and  17  Vict,  c  90, 

17  and  18  Vict.  c.  1  and  85. 


TACrr  RELOCATION.     See  Lease^Master  and  Servant. 

TACmiRNITY — an  element  in  extinguishing  claims,  where  the  shorter  pre- 
scriptions do  not  apply.  Before  the  introduction  of  the  sexennial  prescription  of 
bills,  it  was  the  only  rule  in  bar  of  action  on  bills  ;  Ersk.  B.  3,  T.  7,  S.  29.  Seo 
PreserwUon. 

TAILZIE. — An  absolute  poprietor  may  destine  his  estate  at  his  pleasure.  If  he 
merely  names  sereral  heirs  in  succession,  it  is  a  simple  destination.  Any  one  in- 
heriting may  disappoint  the  next  in  such  succession ;  but  if  he  does  not  exercise 
this  power,  the  next  named  heir  succeeds.  l£  there  be  a  prohibition  against  alter- 
ing, this  prevents  gratuitous  but  not  onerous  alienations  and  deeds.  Entails,  with 
mrohibitory,  irritant,  and  resolutive  clauses,  are  authorized  by  the  Act  1685,  c.  22. 
The  entail  nrast  be  sanctioned  by  the  Court  of  Session,  and  recorded  in  the  Register 
of  Entails,  and  the  restrictive  clauses  must  be  repeated  in  all  future  titles.  The 
strictness  of  the  entail  law  has,  from  time  to  time,  been  relaxed  by  several  Statutes, 
The  20  Geo.  U.  c.  50  and  51,  authorises  superiors  holding  in  entail  to  sell  the 
superiorities  to  their  vassals  or  to  the  Crown.  The  42  Geo.  III.  c.  116,  authorises 
s  proprietor  in  entail  to  sell,  under  the  authority  of  the  Court  of  Sesuon,  as  much 
Of  the  estate  as  may  be  sufficient  to  redeem  the  land-tax.  The  59  Geo.  III.  c.  61, 
gives  similar  powers  to  meet  the  assessment  for  building  county  prisons.  The 
(General  Tmmpike  Act,  1  and  2  WilL  IV.  c.  43,  authorizes  proprietors  of  entailed 
estates  to  buraen  the  estate  with  advances,  not  exceeding  one  year's  free  rent,  for 
making  or  maintaining  turnpike  roads,  or  building  bridges.  The  10  Geo.  III. 
c.  61  [the  Montgomerie  Act)  authorizes — Ist,  Improving  and  building  leases  for 
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certain  terms  and  under  certain  conditions.    2d9  Tbe  laying  out  of  money  in  improv- 
ing the  estate  and  burdening  the  same  with  the  amount  as  a  debt,  to  a  certain  extent, 
on  certain  forms  being  obtierved.     3d,  Ezcambions  (under  ihe  sanction  of  the 
8heri£f )  of  ground,  not  exceeding  30  acres  of  arable,  or  100  of  other  ground.    The 
Act  5  Geo.  IV.  c.  87  (Lord  Aberdeen's  Act)  authorized  family  provisions  to  be 
made  burdens  on  the  estate ;  1st,  To  wife,  a  liferent  to  the  extent  not  exceeding  one^ 
third  of  the  free  yearly  rent  or  value.    2d,  To  husband,  a  liferent  to  the  extent  not 
exceeding  one-hidf  of  the  free  yearly  rent  or  value.    3d,  Provisions  to  children— 4(or 
one  child  not  exceeding  one  year,  for  two  children,  twoyears,  and  for  three  or  more, 
three  years  free  rent  or  value.    By  the  G  and  7  Will.  Iv .  c.  42  (Bosebery  Act)y  tJie 
power  of  excambion,  under  authority  of  the  Court  of  Session,  is  increased  to  the 
extent  of  one-fourth  in  value  of  the  estate,  under  certain  limitations  and  conditioDL 
The  Act  11  and  12  Vict.  c.  36, 1848  (Rutherfurd  Act)y  is  now  the  ruling  Statute, 
of  which  the  following  is  an  outline : — 1st,  An  heir  of  entail  bom  after  the  d^te  of 
any  entail,  made  on  or  after  the  Ist  Auo.  1848,  may,  on  majority,  disentail,  and  he 
may  do  so  though  bom  before  the  entail,  on  obtaining  the  consent  of  the  next  heir 
in  succession  bom  after  the  entail  and  of  twenty-five  years  of  age ;  sec.  1.     2d,  in 
heir  of  full  age  and  in  possession  of  an  estate  entailed  prior  to  said  date,  but  he 
being  bom  after  said  date,  may  disentail ;  and  where  bom  before  that  date,  he  mtj 
do  so  with  consent  of  the  next  heir  in  succession  bom  after  said  date,  he  bdog 
twenty-five  years  of  age ;  sec.  2.     3d,  An  heir  of  full  age  in  possession  of  an  estate 
under  entail  executed  before  said  date,  may  disentail  if  he  be  the  only  heir  of  entail 
in  existence  and  immarried,  or  otherwise  with  the  consent  of  the  three  next  heirs  in 
succession,  the  nearest  being  of  the  age  of  twenty-five ;  sec.  3.     4th,  An  heir  msj 
sell,  charge,  lease,  or  feu,  in  whole  or  in  part,  with  the  like  consents  ;  sec  4.    5th, 
He  may  excamb  the  whole  or  part,  with  the  like  consents  ;  sec.  6.     6tfa,  A  dis- 
closure is  to  be  made  on  affidavit  to  the  Court,  of  the  entailer's  debts  afifecting  the 
estate,  before  disentail  be  sanctioned  ;  sec.  6.     7th,  Creditors  on  entailer*s  debt  maj 
use  inhibition  within  one  year  after  deed  of  disentail,  and  thereupon  will  not  be 
affected  thereby  ;  sec.  7.     8th,  Settlements  by  marriage  contracts  are  not  affected; 
sec.  8.     9th,  Heirs  are  not  to  consent  in  opposition  to  certain  creditors  ;  sees.  9, 10, 
and  11.     roth.  The  Acts  10  Geo.  III.  c.  51,  and  5  Geo.  IV.  c  37  (Mpra),  aie  not 
to  apply  to  future  entails;  sec.  12.     11th,  Heirs  who  obtain  decrees  for  expense  of 
improvements,  may  grant  bonds  of  annual  rent,  and  an  executor  may  call  on  an 
heir  to  grant  such  bond ;  but  no  adjudication  can  proceed  thereon ;  sees.  13, 14, 15, 
16,  and  17.     12th,  Heirs  maj  grant  bonds  and  dispositions  in  security  in  certain 
cases,  and  under  certain  conditions ;  sees.  18,  19,  and  40.     13th,  Private  roads  are 
in  future  to  be  deemed  improvements ;  sec.  20.    14th,  Provisions  to  younger  chil- 
dren are  allowed  to  be  charged  on  estate,  with  authority  of  the  Court ;  sec.  23. 
15th,  Feus  and  long  leases  are  authorized  to  an  extent  not  exceeding  one-eighUi  in 
value  for  the  time  of  the  estate ;  sec.  24.     16th,  The  estate  may  be  sold  for  debt 
charged  thereon ;  sees.  25,  26,  27,  28,  and  30.     17th,  Provisions  to  wives  and  chil- 
dren may  be  granted  out  of  money  held  in  trust  for  the  purchase  of  lands  to  be 
entailed  ;  sec.  29.     18tb,  Guardians  are  authorized  to  consent ;  sec.  31.     IQth,  The 
form  of  the  deed  of  disentail  and  the  procedure  for  its  sanction  by  the  Court  d 
Session  are  provided  for  by  sees.  32,  33,  34,  35,  36.     20th,  Excambions  under  the 
Act  6  and  7  Will.  IV.  c.  42  (suj^ra),  may  be  carried  through  under  the  forms  (^ 
this  Act;  sec.  37.     21st^  Instruments  of  disentail  are  final  and  conclusive;  sec  38. 
22d,  In  future  entails,  irritant  and  resolutive  clauses,  are  implied  in  warrants  to 
record ;  sec  39.    23d,  The  Thellusson  Act,  39  and  40  Geo.  UI.  c.  98,  against  acca- 
mulation  is  extended  to  heritable  property  in  Scotland  ;  sec.  41  (See  TheUu$9on  Act.) 
24  th,  Proceedings  may  be  taken  under  this  Act  though  entail  be  not  recorded,  and 
heir  be  uninfeft ;  sec.  42.    25th,  An  entail  defective  in  one  prohibition  is  to  be  held  as 
wholly  null ;  sec.  43.     26tb,  Instrument  of  disentail  is  to  be  re^tered  in  Roister 
of  Sasines ;  sec.  44.     27th,  No  irritancy  is  to  be  incurred  by  doing  anything  under 
this  Act ;  sec.  45.    28tb,  The  Act  1685  is  to  remain  in  force,  except  so  far  as 
afiected  bv  this  Act ;  sec.  46.     29th,  The  Act  is  not  to  be  defeated  by  trusts,  life- 
rents, or  leases ;  sees.  47,  48,  49.    30th,  Consents  are  to  be  made  in  form,  and  are 
irrevocable ;  sec.  50.     Lord  Rutherftu-d's  Act  is  amended  by  16  and  17  Vict.  c.  94 
(1853.)    It  is  declared  that  the  forms  of  procedure  are  merely  directory,  tlu^t 
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I17  the  Goort  without  sernoe ;  oc^er  altenaom  aie  iaii>3^i«K>i  u«  ( W  »m««>  wc  ;kv^ 


TEIND  COURT  ok  COS^IMISSIOX  or  TEINDS— The  CMMMtt^^Mi  k^  l^  lihi^ 
Judges  of  the  Coart  of  Sesszco  bj  Ans  1617.  c.  3 :  ld$X  c.  1^  ;  ITV^:.  v\  ^  «»i 
the  whole  Judges  sit  tocher  i  nise  bein^  a  quorum)  in  all  miabimiu  Ac(^-  <««c^ 


ma  pUntatioo  of  kirks,  miitiac  or  disjoinini:  of  Miishe? — modifriuaj:  $ii^Nr«Nb»  ut  ati^ 
mentations.  The  vahiation  and  sale  of  teinds  now  fall  under  the  orduMr%  v<^.^>:t^ 
functions  of  the  Coort :  6  Geo.  IV.  c.  l^X  see.  54  :  Eisk.  B.  1.  T.  \  ^  :ii  ' 

TEIN08  OB  TITUES.  These  aie  chit^T  regulated  br  the  Acu  UTU  \\  4.t ; 
1664,  c.  88;  1567,  c.  10;  1592,  c.  161 ;  1606,  c.  8:  1612,  e.  15;  1617.  w  ^5 
1672,  c.  13  ;  1690,  c.  30  :  1707,  c.  11.  The  raluation  of  leinds  is  Axed  hv  16$^^  v\ 
14 ;  1633,  c.  19,  at  one-fifth  of  the  whole  annual  rent  of  stock  and  liiht^laKoMX  t^K 
sether.  The  sale  of  teinds  b  fixed  br  the  Act  1690,  c,  23,  at  nine  veani'  purvhaai^ 
irom  the  titular ;  Ersk.  B.  "2.  T.  10.  '  Connell  On  TiTA^ 

TEMPLE-LANDS  were  the  property  of  knights  teiuplars,  and  were  tV^s)  tY\mi 
tithe,  which  fireedom  attached  to  these  "tands  for  sometime  after  the  tmler  ctNMcd 
in  1312,  but  there  is  now  no  such  exemption ;  Connell,  359:  l)unIo|\  1 15, 

TENDER  OB  OFFER  IN  AX  ACTION  OF  DAMAGES— where  a  huiu  e^^ual 
to,  or  exceeding,  that  awarded  the  pursuer  has  been  tendered,  the  defender  i«  %^ii- 
tiUed  to  his  expenses  subsequent  to  the  date  of  the  tender ;  21st  Jan.  1S47.  lmri«^ 
But  tender  must  be  direct  and  unconditional,  and  in  money,  not  morel v  to  alU»w 
credit  in  account ;  11th  Dec.  1847,  Bisset;  17th  March  1849,  Gunn  ;  6th  Mar\'h 
1850,  Logan;  Jan.  1855,  Faulkes. 

TENENDAS  is  the  clause  in  a  charter  which  expresses  the  tenure  ivt  manner  \^ 
holding  of  the  land ;  Ersk.  B.  2,  T.  3,  S.  24.     See  Charter, 

TENOR,  PROVING  OF.    See  Proof, 

TERCE.    See  Liferent^  Marriage^  s.  14,  fTennin^, 

TERMS  LEGAL  AND  CONVENTIONAL,  the  legal  tormx  ait»  WhitHun- 
day  (15th  May)  and  Martinmas  (11th  Nov.)  1690, c.  89  ;  U)9H.  c.  24.  In  queMioiM 
between  fiars  and  liferenters,  the  legal  and  not  the  conventional  term  In  tho  vult^  uf 
division.     See  Heir  and  Executor. 

TERRITORIAL  JURISDICTION.    Abolished  by  20  (Kh>.  U.  c.  4.i. 

TESTAMENT.  In  common  language,  any  settlement  of  a  pemon'M  niovoaUli» 
property  is  called  a  testament.  But  more  strictly  it  is  conllned  to  a  iiiitiiiiintliiii 
of  executors.  The  law  of  deathbed  does  not  apnlj^  to  toNtanuMitHi  mid  it  in  nulll* 
dent  that  the  testator  be  at  the  time  of  sonnd  jiidginent  itiiil  ilUiiuMlntf  mind, 
although  he  be  on  deathbed,  {^qq  Deathbed.)  A  tcHtami^nti  In  thi«  uviuit  uC  I  hi* 
testator  not  bein^  capable  of  subscribing,  maybe  Hulmcribed  by  nun  iioUry  uiul 
two  witnesses,  whilst  two  notaries  and  four  witnesHes  are  neceHMary  for  mitlloiiiiMilH 
of  heritage.  A  clergyman  may  act  as  a  notary  in  Hubscribiiig  tnttanuuilM  (  in7Ui  I'l 
80;  1805,  Trail,  M.  15,955.  (See  Deed.)  A  wife  may  tout  without  thi«  iioiiitii||| 
of  her  husband — a  minor  without  that  of  his  curatorN.  But  a  pupil,  an  iiilol,  or  a 
lunatic  whilst  in  lunacy,  cannot  validly  test.  Until  recently,  a  haMlard  (*oulil  W%1 
only  in  favour  of  his  lawful  issue,  but  this  restriction  lian  been  rcinioviMl  b^  6  Will. 
rV.  c.  22.  A  testament  cannot  convey  heritage.  A  father  eaniioi  tt'Ml  on  itioro  of 
his  moveables  than  the  share  which  is  called  the  dead's  imrti  Krak.  li.  4,  T.  4;i,  H. 
21.     See  DeaS$part  of  Gear — Deed — Executor — Oooaa  in  (Jommnnim^-^Lt^tn^y, 

The  following  is  the  form  of  a  Latter  WUl  or  Tiuitatnmt. 
I,  A.,  residing  at  ,  Inritig  remilved  to  m^ttlM  tiiy 

affairs,  so  as  to  prevent  all  disputes  after  my  death  in  regard  to  the  stititreMiiin  to  my 
moveable  means  and  estate, />o  hereby  iVomina^tf,  Conatitutet  and  Ajtfnnnl  li,  (dreiun 
him)  to  be  my  sole  executor  and  universal  legatory,  Leaviryj  and  JiiyuiuHhiwj  to  hlui 
the  whole  goods,  gear,  debts,  sums  of  monev,  household  furniture,  and  in  general  i\w 
whole  moveable  means,  estate,  and  effects  whatsoever,  that  may  pertain  and  be  resting 
owing  to  me  at  the  time  of  my  decease,  with  the  whole  vouchers  and  instructions 
thereof^  and  all  that  has  followed  or  may  be  competent  to  follow  tliereon :  JJut 
Always  with  and  under  the  burden  of  all  my  just  and  lawful  debts,  deathl>ed  and 
funeral  charges,  and  the  legacief  hereinafter  appointed  to  be  paid  ;   IVith  Full 
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Power  io  the  said  B.  to  intromit  intb  the  whole  of  my  moveable  estate,  to  give  up 
inyentories  thereof,  to  con&rm  the  same,  and  generally  everything  in  the  premises  to 
do  competent  to  an  executor  :  And  1  Ordain  my  said  executor  to  pay  and  deliver 
the  following  legacies  to  the  persons  after-named  and  designed,  viz.  (^Here  gpeeyytke 
leg<icie$.)  And  I  consent  to  the  registration  hereof,  and  of  any  codicil  or  codicils 
which  I  may  afterwards  annex  hereto,  in  the  Books  of  Council  and  Session,  or  otheis 
competent,  therein  to  remain  for  preservation,  and  to  that  effect  constitute 
my  procurators.     In  witness  whereof,  etc. 

TESTmO-CLAUSE.     See  Deed,  and/arm  there  given. 

THEFT  is  the  knowingly  and  dandestmely  taking  or  moving  the  property  of 
another  with  the  felonious  mtent  of  appropriating  it.  Theft  of  trifling  value,  called 
pickery,  may  be  tried  bj  Justices,  and  is  bailable.  There  are  certain  aggravated 
thefts  which  still  stand  m  the  books  as  capital,  but  that  punishment  is  never  inflicted 
now ;  and  the  only  practical  effect  is,  that  the  party  accused  is  not  admitted  to  bail, 
viz.,  1.  Theft  of  a  living  human  being.  (See  ChildstecUing.)  2.  Theft  of  a  horse  or 
of  cattle,  fdthouffh  only  one  be  stolen ;  but  there  must  be  more  than  one  sheep  to 
render  sheepste^ng  capital.  3.  Three  separate  acts  of  theft.  4.  Theft  by  house- 
breaking. 5.  Theft  by  a  person  twice  previously  convicted  of  theft.  6.  Theft  bj 
one  habit  and  repute  a  thief  for  at  least  six  months  previous  to  the  commi&sion  oif 
the  crime  charged.  7.  Theft  to  the  value  of  ten  shillings  from  a  bleaching-green ; 
18  Geo.  II.  c.  27.  (See  Bleaehfield.)  8.  Theft  from  post-office  or  mails;  5  and  6 
Will.  IV.  c.  81.  (See  Post-Office.)  9.  Furtum  ^ave,  or  of  great  value ;  Mr 
Alison  states  L.  100  as  the  probable  amount  to  distinguish  this  offence.  Theft 
from  lock-fast  places  is  an  aggravation,  but  not  capital  in  respect  of  that  aggravation 
alone.  See  Amotio — Breach  of  Trust — Swindling — Bail^Reeet;  1  Hume,  57  ;  I 
Alison,  250. 

THEFT-BOTE  is  the  crime  of  taking  a  reward  from  a  thief  to  shelter  him  firom 
punishment,  or  of  compounding  with  mm,  which  was  punishable  in  private  persons 
as  theft,  and  in  magistrates  with  death ;  1436,  c.  137  ;  1515,  c.  2.  It  is  still  punish- 
able, but  generally  by  charging  the  person  as  an  accessory  in  the  theft,  or  as  re- 
setter.    See  Accessory — Reset. 

THELLUSSON  ACT  is  the  name  applied  to  the  39  and  40  Geo.  III.  c.  98  (28th 
July  1800),  prohibiting  <*  accumulation  of  money  in  trust  for  any  longer  term  than 
the  life  or  lives  of  the  granter  or  granters,  settler  or  settlers,  ob  tne  tenn  of  twenty- 
one  years  from  the  death  of  any  such  granter,  etc.,  or  during  the  minority  or  re- 
spective minorities  of  any  person  or  persons  who  shall  be  living,  or  en  ventre  »a  men 
at  the  time  of  the  death  or  the  granter,  etc. ;  ob  during  the  minority  or  respective 
minorities  only  of  any  person  or  persons  who,  under  the  uses  and  events  of  the  deed, 
etc.,  directing  such  accumulations,  would,  for  the  time  being,  if  of  full  age,  be  entitled 
unto  the  rents,  etc.,  or  annual  produce  of  such  property  so  directed  to  be  accumu- 
lated." The  Statute  had  its  origin  and  name  from  a  will  directing  accumulations 
for  a  long  term  of  years,  and  which  was  sustained  in  the  courts  of  law ;  but  being 
against  public  policy,  the  evil  was  remedied  by  the  said  Act;  Thellusson  v.  Woodford ; 
4  Madd.  421 ;  Vezey^s  (junior)  Reports,  vol.  ii.  p.  146.  See  Frame  On  (Jontingent 
Remainders  (6th  edition)  p.  537.  It  was  long  disputed  whether  the  Statute  confined 
it  only  to  one  of  the  permitted  periods  to  be  selected  by  the  testator,  or  whether  it 
prevented  accumulation  to  go  on  during  all  of  them ;  in  short,  whether  the  term  or 
was  to  be  understood  disjunctively  or  conjunctively.  Lord  Cran worth  has  lately  de- 
cided that  the  words  must  he  construed  according  to  their  plain  grammatical  import, 
and  it  was  quite  clear  that,  so  proceeding,  only  one  of  the  permitted  periods  could  be 
taken ;  Wilson,  1  Sim.  N.  L.  288,  S.  C. ;  15  cfurist,  349.  This  Statute  was  held  not 
to  apply  to  a  trust  of  the  rental  of  heritage  in  Scotland ;  16th  Feb.  1830,  Earl  of 
Strathmore.  Aff.  23d  March  1831.  But  by  the  Entail  Amendment  Act,  11  and  12 
Vict.  c.  36,  8.  41,  the  Thellusson  Act  is  extended  to  heritable  property  in  Scotland. 
See  6th  March  1844  ;  Mason. 

Note. — A  person  named  Thellusson  executed  a  will  in  1796,  testing  on  heritage 
of  the  value  of  about  L.5000  annually,  and  L.600,000  of  moveables.  The 
destination  was  so  made  that,  in  certain  events,  the  accumulation  might 
amount  to  upwards  of  nineteen  millions  sterling ;  and,  in  another  event,  one- 
thurd  of  the  succession  might  amount  to  ten  millians.    Lord  Kenyon  finally 
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sustained  the  will  in  1805 ;  but  previously,  the  Act  prohibiting  snch^wiUs  in 
future  was  passed. 
THIRLAOE.    See  MuUwres, 

TUBEATENING  LETTERS— the  writing  and  sending  such  is,  in  England,  a 
statutory  oflfence,  and  in  Scotland  an  oflfence  at  common  law,  punished  arbitrarily, 

and  THEREFORE  BAILABLE. 

THREATS  OF  VIOLENCE  may  be  a  ground  to  set  aside  a  deed,  and  if  of  per- 
sonal yiolence,  may  warrant  the  party  being  put  under  caution.  In  England  there 
are  sereral  Statutes  making  punishable  the  sending  letters  threatening  to  do  vio- 
lence ;  4  Geo.  IV.  c.  54 ;  or  to  extort  money ;  7  and  8  Geo.  IV.  c.  29 ;  5  and  6 
Vict,  c  28;  10  and  11  Vict.  c.  CO.  See  Consent — Breach  of  the  Peace — Lauh- 
bmrowB. 

TIGNI  IMMITTENDI— a  servitude  whereby  a  beam  is  inserted  into  the  wall  of 
the  house  of  another  proprietor. 

TIMBER-GROWING.    See  Lifereni^Planttng  and  Enclosing. 

TIME.  The  new  style  is  estabhshed  by  24  Geo.  II.  c.  23  (1752.)  The  follow- 
ing principles  in  computing  time  are  settled  in  England.  1st,  A  statutory  year  is 
generally  computed  b^  calendar  and  not  by  lunar  months ;  Bishop  of  Peterborough ; 
Cto.  Jac.  166.  But  if  a  prosecution  be  directed  to  proceed  within  a  twelvemonth 
(not  months)  Imiar  months  is  the  rule ;  R.  V.  Peckham,  Gaith.  407 ;  8  Moore,  2G5. 
2d,  Half-a^year  consists  of  182  days,  and  quarter  of  a  year  of  91  days,  for  the  law 
does  not  regard  fractious  of  a  day  (2  Bla.  Com.  140;  Notes  by  Ghitty.)  3d,  If  a 
Statute  or  a  deed  merely  uses  the  word  <'  month,"  a  lunar  month  is  the  rule  in  all 
temporal  matters  (Ihid,)  4th,  Custom  of  trade  has  fixed  *<  months*'  in  bills  and 
mercantile  contracts  to  mean  calendar  months  (6  Moore,  483,  s.  6.)  5th,  In  all 
Uffol  proceedings,  a  month  means  four  weeks  (8  Moore,  265. )  6th,  A  natural  day 
ifl  twenty-four  hours — artificial  is  from  sunrise  to  sunset  (Co.  Lit.  135.)  7th,  In  com- 
puting time  from  an  act  or  event  where  the  thing  done  is  one  to  which  the  party  is 
priv^  the  day  is  included,  but  it  is  excluded  where  he  is  a  stranger  to  the  act  done ; 
Sir  William  Grant  in  Leith  v.  Garland,  15  Ves.  247.  8th,  In  a  notice  of  an  inten- 
tion to  do  an  act,  the  day  of  notice  is  excluded,  but  the  day  on  which  the  act  may 
be  done  is  included,  unless  otherwise  provided  or  reasonably  inferred  (Cumberland 
Justices,  4  N.  and  M.  378.)  9th,  Where  a  month's  notice  of  action  is  required,  the 
dar  of  notice  and  the  day  on  which  the  action  may  be  brought  are  both  excluded 
(Young,  6  M.  and  W.  49.)  10th,  In  reckoning  the  period  of  credit  in  mercantile 
contracts,  the  day  of  the  contract  is  excluded ;  Webb,  3  M.  and  W.  473.  llth. 
Seven  days  after  conviction  excludes  the  day  of  conviction ;  Newman,  3  N.  and  P. 
368.  12th,  **  Clear  days"  or  *< days  at  the  least"  excludes  both  the  day  of  notice 
and  day  of  the  act  to  be  done  ;  3  B.  and  Aid.  581 ;  Justices  of  Middlesex,  3  D.  and 
L.  109.  13th,  '^Untir'  an  act  is  done,  includes  the  day  of  the  act  done  ;  Dakins, 
3  Dowl,  635.  14th,  Fractions  of  a  day  are  generally  rejected,  but  were  admitted 
in  the  case  of  an  act  of  bankruptcy  (8  Ves.  8.)  15th,  The  words  ^'forthwith,** 
**  trnmedtole/y,"  or  **  instantly"  generally  mean  as  soon  after  as  possible,  or  can  be 
reasonably  required,  and  is  a  jury  question  (9  C.  and  P.  700.)  16th,  When  no 
time  Is  menti<med,  reasonable  time  is  implied.  17th,  The  new  style  is  alwavs  in- 
ferred, unless  where,  by  the  custom  of  the  country,  the  old  style  b  uniformly  ob- 
served in  the  like  cases ;  but  where  the  term  is  fixed  by  a  deed,  custom  will  not  be 
allowed  to  reg^ate;  11  East,  313.  18th,  Notice  of  twenty-four  hours  is  inclusive 
of  Sunday ;  Reg.  v.  Justices  of  Middlesex,  5  D.  and  L.  580. 

TINSEL  OF  THE  FEU  is  an  irritancy  which  occasions  the  loss  of  a  feu  right  to 
the  vassal  on  failure  to  pay  feu-duty  for  two  years  together,  1597,  c.  246,  and  which 
could  only  be  declared  in  the  Court  of  Session,  even  though  it  was  made  a  con- 
dition of  the  charter,  but  it  may  be  purged  before  decree  by  payment  of  the  arrears. 
By  the  Act  16  and  17  Vict.  c.  80,  such  actions  are  made  competent  in  the  Sheriff 
Court  where  the  yearly  value  of  the  subjects  do  not  exceed  L.25  ;  Ersk.  B.  1,  T.  5y 
&25. 

TINSEL  OF  SUPERIORITY  is  an  irritancy  incurred  by  a  superior,  who  being 
himself  unentered,  cannot  give  entry  to  his  vassal,  and  who,  therefore,  loses  the 
casualties  falling  due  diuring  the  lifetime  of  that  vassal ;  Ersk.  B.  3,  T.  8,  S.  80 ; 
1802,  Dickson,  M.  15,024. 
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TIPPLIKO  ACT.  Bj  th«  24  Geo.  II.  c.  40,  ■.  12,  it  is  enacted,  ^  No  pi 
bIibII  recover  ttoj  sum  of  iroiie;,  debt,  or  demand  on  accoont  of  spirituoaa  liq 
unlesa  it  shall  bona  ^Ue  have  been  contracted  at  ooe  tiiDc  to  the  anioimt  of  2( 
npwarda  ;  nor  shall  any  particnlar  article  in  anj  account  for  distilled  Bfnril 
liqnon  be  allotted  vhere  the  liquors  delivered  at  one  time  shall  not  amount  U 
full  value  of  2l>s.  at  the  least,  and  that  without  fraud  or  covin,  and  where  no  pa 
the  liquors  so  sold  shall  have  been  returned,  or  be  agreed  to  be  relomed,  direct 
indirectljr,  and  if  anj  retailer,  with  or  without  license,  shall  take  anj  pawn  by  w 
security  for  payment  of  anj  monej  for  such  spirituous  liquors  or  strong  watei 
shall  forfeit  40b.  for  everj  pawn  or  pledge  so  taken,  to  be  levied  by  warrant  ol 
Justice,  half  to  the  poor  and  half  to  the  infurmer,  and  the  o<*ner  shall  have 
remedy  for  recovering  such  pawn,  or  the  value  thereof,  as  if  it  had  new 
pledged." 

Decided  Cases. 

1.  Action  was  refused  on  a  bill  wholly  granted  for  spirituous  liquorB,  stmii  i 
the  Act— 6th  Jul;  1808,  Russell  (Bell's  Qua.)  Same  found  in  the  English  oo 
Scott,  3  Taunt.  226.    But  see  Spencer,  3  Camp.  9. 

2.  Held  that  the  Act  applies  equally  to  wholesale  as  to  retail  dealers,  an 
though  the  spirits  be  not  consumed  on  the  premises,  but  that  it  doesnoteompR 
the  sale  of  wmes  ;  lOlh  March  1824,  Alexander  and  Co. 

3.  It  was  held  that  indefinite  payments  could  not  be  applied  by  the  credit 
extinguish  charges  struck  at  by  tne  Act,  and  to  preserve  the  other  ud  lq;al  chai 
Ifith  July  1»43,  Law. 

4.  The  same  decision  was  repeated  by  the  whole  Conrt,  and,  in  addition,  it 
held  that  claims  struck  at  by  the  Aet  could  not  form  a  legal  value  for  a  bill 
that  if  a  bill  was  illegal  in  part  of  its  consideraUon,  it  could  not  antborize  lam 
diligence;  14th  Nov.  1H4H,  Maitland. 

6.  It  has  been  dedded  in  England  that  an  innkeeper  cannot  recorer  the  an 
of  the  items  in  his  account  for  spiiits,  unless  each  ittm,  funushed  mt  one  : 
amounts  to  208. ;  and  although  forming  items  in  a  bill  for  •  dinner,  and  thai 
nished,  not  to  the  defendant  himself,  but  to  others  at  his  request.  But  the 
does  not  extend  to  beer  and  herrings  given  aloDgst  with  grog:  Qiljnn,  1  I 
N.  P.  55 ;  Bumyeat,  6  B.  and  Aid.  241. 

0.  If  a  pennon  sell  two  sorts  of  spirits  at  one  time  to  an  amount  above  20i 
may  recnvur  the  price,  although  tbc  amount  foreocA  kind  be  less  than  30s. ;  0 
4  C.  aod  r.  3C7.  • 

T.  The  Act  applies  to  all  sales  of  spirits,  unless  delivered  in  quantities  amouj 
to  more  than  2<te.  in  value  at  one  time,  and  though  the  sale  be  to  a  person  1 
in  a  hotel,  or  to  a  person  not  the  consumer ;  Bumycat,  0  B.  and  Aid.  241. 

8.  Spirits  sold  by  a  spirit-merchant  to  a  publiean  to  be  consumed  by  his 
tomers  cannot  be  recovered  if  within  the  Act  in  value ;  Huehea,  I  Add.  aai 
N.  S.  294. 

9.  An  action  was  sustained  by  one  spirit  dealer  agaiiut  anothar  for  spiriti 
than  the  sUtulury  value;  JackM)n,  Peaclies,  C.  N.  P   ISO. 

to.  Where  parties  rattled  mutual  accounts  by  crediting  an  account  for  sjuril 
liquors  struck  st  by  the  Act,  action  was  sustained  for  the  balance  over,  bei 
the  cliallengeubtc  account  must  be  held  as  having  been  paid,  and  if  paid,  repay 
cannot  bu  demanded  ;  Dawson,  6  £sp.  24;  Crook sbiinks,  Jt  0.  and  P.  19;  G 
kill,  1  D.  and  R.  3S9. 

11.  The  Act  extends  to  spirits  mixed  with  watcrj  Scott  v.  Oilmure,  3  T 
22Q. 

TITLE  TO  PURSUE  Awn  DEFEND.  A  pursuer  must  have  an  active,  i 
defender  a  passive  title ;  M-Oloshan  (1854),  p.  91 . 

TOCHER  h  the  marriage  portion  or  doe  of  a  wife,  and  which  returns  il 
marriage  be  dissolved  within  venr  and  day,  without  the  birth  of  a  living  c 
Ersk.  B.  1,  T.  6,  S.  121.     See  Marriagf,  sec.  12. 

TOKICMS  to  pass  as  money  are  prohibited,  under  penalty  of  from  L.S  to  L.l 
:iug  or  eireuiating,  and  the  conviction  may  be  before  one  Jmtice  ;  fix  Q«o, 
■\1%  M  Geo.  111.  c.  4. 
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TOLBOOTII,  the  ancient  name  for  burgh  prisons,  so  called  because  erected  for 
the  collection  of  toll  in  markets  and  for  confinement  of  defaulters  in  payment. 

TOLERATION  ACTS,  10  Anne,  c.  6  (Episcopalians);  1  William  and  Marjr, 
c  18  (Protestant  Dissenters) ;  31  Geo.  III.  c.  3  (Papists) ;  52  Geo.  III.  c.  165. 

TOLLS.     See  Highways. 

TORTURE  was  declared  to  be  contrary  to  law  by  the  claim  of  right,  and  Act 
7  Anne,  c.  21  ;  Ersk.  B.  4,  T.  4,  S.  96. 

TOWN-CLERK  holds  his  office  ad  vUam  aiU  culpam,  and-  such  is  the  tenure  of 
his  office  although  otherwise  appointed  ;  22d  Nov.  1836,  Parish. 

TOWN  HALL  is  not  liable  to  the  diligence  of  burgh  creditors ;  22d  May  1827, 
Phin  (Burgh  of  Auchtermuchty.) 

TRADITION,  or  Delivery,  is  necessary  to  the  completion  of  a  sale,  and  is  either 
actual  or  symbolical ;  Ersk.  B.  2,  T.  1,  S.  18.     See  Sale — Delivery, 

TRAISTES  ROFjL — the  catalogue  of  dittay  anciently  made  up  with  the  Porteous 
Roll  for  criminal  trials. 

TRANSACTION  is  an  agreement  settling  or  compounding  doubtful  claims,  and 
of  all  agreements  is  the  most  difficult  to  set  aside ;  22d  Nov.  1836,  Stewart. 

TRANSFERENCE  is  a  judicial  step  whereby  an  action  is  transferred  to  the  re- 
presentatives of  a  pursuer  or  against  those  of  a  defender  dying  during  the  depend- 
ence of  the  process ;  an  action  is  unnecessary  where  the  pursuer  produces  his  title ; 
1693,  c.  15.  But  if  he  does  not  sist  himself  voluntarily,  an  action  of  transference 
becomes  necessary  at  the  instance  of  the  defender.  Where  the  representatives  of 
the  defender  reside  in  another  jurisdiction,  the  transference  must  be  in  the  Court  of 
Session,  and  the  original  action  advocated  ob  contingentiam.  But  the  original  juris- 
diction in  such  a  case  may  be  prorogated.  Penal  actions  transmit  only  after  issue 
has  been  joined  by  the  parties,  and  where  the  representatives  are  benefited  by  the 
succession  ;  9th  March  1838.  Chapman  ;  Ersk.  B.  4,  T.  1,  S.  60. 

TRANSPORTATION  of  FELONS.  The  Statutes  which  regulate  sentences  of 
transportation  are,  25th  Geo.  111.  c.  46;  56th  Geo.  III.  c.  27;  5th  Geo.  IV. 
e.  84  ;  11th  Geo.  IV.  and  1  Will.  IV.  c.  39  ;  7  Will.  IV.  and  1  Vict.  c.  70  ;  9  and 
10  Vict.  c.  24.  By  these  Statutes,  the  return  from  transportation  was  made  a 
capital  oflfence.  But  this  severe  punishment  is  abolished  by  4th  and  5th  Will.  IV. 
c  67,  and  1st  Vict.  c.  90.  See  also  6th  Vict.  c.  7 ;  1  Hume,  404 ;  1  Alison,  669. 
Penal  Servitude^  in  lieu  of  transportation,  is  introduced  by  Act  16  and  17  Vict.  c. 
99  (1853.)  No  person  is  to  be  sentenced  to  transportation  for  a  less  term  than 
fourteen  years.  Penal  servitude  of  four  years  is  substituted  for  transportation  for 
a  term  not  exceeding  seven  years  ;  four  and  not  exceeding  six  years*  servitude 
for  transportation  for  a  term  between  seven  and  ten  years;  six  and  not  ex- 
ceeding eight  years'  servitude  for  transportation  for  a  term  between  ten  and 
fifteen  years ;  and  servitude  for  six  and  not  exceeding  ten  years  for  transportation 
for  any  term  not  exceeding  fifteen  years ;  servitude  for  life  instead  of  transportation 
for  life.  Sentences  of  death  may  be  commuted  into  one  of  penal  servitude.  Licenses 
may  be  granted  to  convicts  to  be  at  large,  and  which  may  be  revoked.  Trans- 
portation for  the  purposes  of  the  Act  to  include  banishment  beyond  seas. 

TRANSUMPTSk— An  action  of  transumpt  may  be  sued  before  the  Sheriff  by  one 
having  an  interest  in  a  deed,  to  have  it  exhibited,  and  a  transumpt  or  copy  taken 
and  subscribed  by  the  clerk  of  Court,  to  have  the  same  effect  as  an  extract ;  Ersk. 
B.  4,  T.  1,  S.  53.    See  Proof, 

TRAVERSE,  in  English  law,  is  the  denial  of  averments  of  fact  in  legal  pleading. 

TREASON  {from  trahison  deceit.) — Treason,  in  its  proper  meaning,  as  committed 
against  the  State  or  Sovereign,  was  dealt  with  by  the  Scotch  Statutes  1424,  c.  3  and  4; 
1449,  c.  25  ;  1455,  c.  54  ;  1584,  c.  129;  1661,  c.  5  ;  1662,  c.  2 ;  1689,  c.  1  and  2 ; 
1703,  c.  1  and  3.  But  several  crimes  were  raised  to  the  rank  of  treason  by  1528,  c.  8 ; 
1587,  c.  50  and  51  ;  1592,  c.  146  ;  1681 ,  c.  15.  The  English  law  of  treason  was  made 
that  of  Scotland  by  7  Anne,  c.  21.  The  English  law  of  treason  is  chiefly  found  in 
the  Statute  25  Edward  III.  stat.  5,  c.  2,  called  by  Lord  Hale,  ^^  a  sacred  Act"  and 
which  comprehended  all  kinds  of  treason  under  seven  branches.  Since  the  Union 
there  have  been  amendments  on  the  law  of  treason  by  19  Geo.  II.  c.  9 ;  21  Geo.  II. 
c.  19 ;  36  Geo.  III.  c.  7 ;  57  Geo.  III.  c.  6  ;  6  Geo.  IV.  c.  22;  12  and  13  Vict,  c 
27.    In  Scotland  treason  is  tried  either  before  the  High  Court  of  Justiciary  or  by  a 
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CommiBston  of  Oyer  and  Terminer,  in  which  there  must  be  named  tliree  at  least  of 
the  Judges  of  Justiciary,  and  one  of  whom  must  be  in  the  quorum.  The  forms  ob* 
served  in  England  are  adopted  in  trials  for  treason  in  Scotland.  A  trtie  bill  must 
be  fuund  by  a  Grand  Jury,  of  which  the  number  must  not  be  less  than  fifloen,  n<»r 
more  than  twenty- three,  and  twelve  must  agree  in  the  return.  The  last  Commission 
which  sat  in  Scotland  for  trial  of  treason  was  in  1820 ;  1  Hume,  536 ;  1  Alison,  596. 

TREASURER,  LORD,  of  SCOTLAND— audits  the  accounts  of  the  Sberift 
and  other  officers  concerned  with  Crown  revenue,  and  revises  the  signatures  and 
gifU  passed  in  Exchequer ;  Ersk.  B.  1,  T.  3,  S.  30. 

TREASURE-TKOV' E  is  treasure  found,  the  owner  being  unknown,  and  which 
belongs  to  the  Crown,  according  to  the  rule  quod  nuUis  est  fit  domini  fr^is  ;  26th 
Jan.  1788,  Gentle,  Baron  Hume's  Session  Papers ;  Ersk.  B.  2,  T.  1,  &.  6.  Bell's 
Prin.  1293. 

TREBLE  COSTS,  allowed  by  certain  SUtutes,  but  abolished  by  5  and  6  Vict 
c.  97  (1842.) 

TRESPASS.    See  Game^-Planting  and  Enclosing^ 

TRIAL.     See  Criminal  Prosecution. 

TRUCK  ACT.     See  Master  and  Servant,  supra,  p.  632. 

TROUT  FISHING.     See  Fishing-^-Staiute,  supra,  p.  399. 

TROVER  is  the  form  of  action  in  England  to  recover  specific  articles,  or  damages 
in  their  stead. 

TRUST— TRUSTEES.  A  trust,  under  cover  of  an  absolute  conveyance,  eaa 
only  be  proved  by  the  writing  or  oath  of  the  alleged  trustee,  in  questions  betweei 
him  and  the  truster;  1696,  c.  25.  But  a  formal  deed  is  not  necessary  to  establisb 
the  trust ;  23d  May  1837,  M'Farlane ;  and  where  the  queittion  is  between  third  parties 
the  trust  may  be  established  by  a  pr(M)f  at  large ;  16th  N<iv.  1827,  Lord  Eli  bank. 
Voluntary  trust-deeds  are  made  for  the  distribution  of  the  estates  of  insolvents,  but  do 


Bankrupt  Act.  Trustees  in  sequestrations  are  subject  to  the  regu- 
lations contained  in  the  Acts  54  Geo.  III.  c.  137 ;  2  and  3  Vict.  c.  41  (1839);  ami  16 
and  17  Vict.  c.  53  (1853.)  Trustees  are  also  appointed  in  deeds  of  settlement— 
And  1st,  Where  jointly  named,  the  nomination  fnlls  if  any  one  declines  to  accept 
2d,  If  one  is  nnmed  sine  quo  non,  the  nomination  falls  by  his  non-acceptance,  death, 
or  removal.  3d,  If  a  certain  quorum  is  named,  that  number  must  accept,  and  the 
nomination  falls  if  the  number  becomes  less,  unless  otherwise  provided.  4th,  A  m»- 
jority,  in  the  absence  of  a  provision  of  a  quorum,  may  act  as  such.  5th,  If  the 
nommation  be  to  acceptor  and  survivor,  it  continues  so  long  as  there  is  an  acoeptinf 
trustee  in  life,  and  acting.  6th,  A  trustee  is  not  bound  to  accept,  but  if  he  does  i^s 
he  cannot  resign  at  pleasure;  1 5th  Feb.  1827,  Ijord  Lvnedoch — affirmed  7th  July 
1830.  7th,  The  office  is  gratuitous  unless  other irise  provided  in  the  deed  of  nomi- 
nation. 8th,  The  trustees  are  personally  liable  for  obligations  imdertaken  as  tmstees. 
9th,  They  are  also  liable  personally  to  the  beneficiaries,  where  they  exceed  thdr 
powers.  lOth,  They  may  be  personally  liable  in  expenses  to  the  opposite  party  in 
actions  to  which:  they  become  parties.  11th,  They  are  jointly  liable,  unless  it  be 
otherwise  declared  in  the  nomination.  12th,  Where  the  trustees  decline  to  accept, 
or  where  there  are  no  powers  to  assume  additional  trustees,  Hud  the  trust  falls  before 
its  purposes  are  completed,  the  Court  of  Session  appoints  a  judicial  factor.  13th,  A 
trustee,  becomins:  bankrupt,  may  be  removed.     See  Factor. 

TRUST,  BREACH  OF.     iiee  Breach  of  Trust^Fraud, 

TURNFIKK.  See  Highways,  The  earliest  Local  Turnpike  Act  was  passed  15 
Charles  II.  (1663),  and  applied  to  the  great  north  road  from  London  to  York,  so  pir 
as  it  lay  in  the  counties  of  Hertford,  Cambridge,  and  Huntingdon.  In  1854  the  Al- 
lowing were  the  debts  on  Turnpike  Trusts : — 

In  England  and  North  Wales,  .  .  -        L.5,81 3,728 

South  Wales,  .....  217,020 

Ireland,  -  -  -  -  -  -  62,985 

The  foUoiwing  table,  from  'an  annual  return  to  Parliament,  exhibits  the  total  in- 
ooBW,  exponditm^  debta,  and  assets  of  the  Tomj^ke  Tmsta  of  sepsratt  oauntii^ 
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and  of  the  entire  kingdom,  for  the  rear  ending  l$ol-2,  with  the  Ifttter  item  for  the 
preceding  vear : — 


NtfDM  of  ConntM*. 


Tcial  Idcv 


Tru»:*. 

Aberdeen 32 

Att 19 

Banff 13 

Berwick I'i 

CaithneM 1 

Clackmannan  3 

Dumbarton  ^ 

Dumfries 5 

Edinburgh <* 

Elgin  6 

Fife T 

Forfar 17 

Haddington 5 

JnTemesa^ T 

Kincardine 6 

Kinnist» 4 

Kirkcndbright 1 

Lanark 22 

Lintithguw 3 

Nairn 1 

Peebles 7 

Perth 29 

Renfrew. .». 5* 

Roxburgh 12 

Selkirk 3 

Stirling 10 

Wigtown 2 


L. 

17.19? 

21.473 

3u2*^ 


4.055 
5.9t9 
6L=f93 

21,*j71 
3.555 

14.SC57 
9.7« 
3.595 

2^i.4«4 
2.856 
3.174 
2.963 

S5.776 

2.444 

613 

2,207 

15.446 

17.930 
§.A07 
1.302 

10.756 
iifM 


L 

16.623 

il.S7& 

3jf75 

6.434 

«46 

3L999 

6.166 

asasoue 

4.623 

13.9M 

9.542 

4.3^2 

13.209 

2.523 

2LC(94 

2.792 

5«'.4«5 

2.116 

439 

3.3(3 

23.576 

16.321 

7.252 

1.264 

10.474 

693 


TcAal  Debts.       Total  Acaeta. 


L 

433.311 

125.117 

171.1^5 

61.505 

15 

52.109 

59.171 

45.424 

17.665 

95.616 
14.712 

•  •* 

42.247 

44.19<^ 

3.470 

443.723e 

9.238 

2.510 

19.40e 

313.513 

139.fc43 

103.611 

1.433 

108.073 


L. 

iaoi7 

4.861 

2.532 

14.072 

152 
6.919 
4.585 
1.673 
1.605 
6.432 
6,526 
1.171 
8.250 
4,084 
2.085 
1,825 
43,278 
1,068 

211 

462 

10,256 

14.733 

5.390 

495 
1.692 

778 


Totals  -' 


<  1851-52 


41850-51 


246 
246 


266.645 
26a598 


267.905 
248.438 


2,265.931 
2.255.1(i2 


155.364 
147.935 


1  The  return  for  InT«me«»-sfatre  inejodes  the  **  H  inland  R'^ad*  ftnd  Kridge**'  of  tb«  couDtaaa 
of  Argjle,  Bate,  E.m  and  Cronartj,  Sntbcriaod,  Caithneta,  Aberdeen,  Baa#,  Elgio,  aad 
Nairn. 

TURPIS  CAUSA.  An  oUi^tion  itb  tnrpem  ca^MJtam  cannot  mutain  an  actioo. 
If  the  turpi!  nde  of  a  gift  be  with  the  girer,  refPt'fration  cannot  be  bad,  but  it  ic 
otherwise  if  the  faalt  be  with  the  receiver ;  and  if  a  ith  both,  the  poasenar/r  in  pre- 
ferable. It  has  been  held  in  England  that  an  obligati^m  to  pay  a  ram  of  monej, 
on  withdrawal  of  a  criminal  charge,  is  bad  in  law;  Kerr,  9  Q.  B.  371.  8o  an 
agreement  to  enable  a  person  to  sell  beer  and  spiriti  without  a  license,  was  held 
illegal,  as  a  license  is  required  for  the  protection  of  public  morals ;  Ritchie,  18  Law 
JoumnU  C.  P.  (S.  8)9.     See  Pactum  JliicUum. 

TURNIP  STEALING.    See  V^ttahUt. 

TUTOR  has  the  management  of  the  estate  of  a  pupil  below  twelve  yean  of  age 
in  females  and  fourteen  in  males. 

1.  Tutors  Nominate^  appointed  br  a  father  to  his  lawful  children,  are  first  in 
order.  The  father  may  name  any  number,  and  may  proTide  ffrr  a  quorum,  or  name 
a  sine  quo  non.  The  tutor  must  be  major  before  he  can  accept.  He  is  not  bound 
to  take  the  oath  of  fidelity,  or  to  find  caution,  unless  where  veryens  ad  innmam, 

2.  Tutar-at'LaWf  in  the  absence  of  a  nomination,  is  the  nearest  male  agnate^ 
being  aged  twenty-five  years;  1474,  c.  52.  He  Is  served  to  the  office  under  a  briere 
from  Chancery.     He  must  be  sworn  to  fidelity  and  find  caution. 

3.  Tutor  Dative  is  appointed  in  Exchequer,  but  not  until  a  year  afUrr  the  death 
of  the  parent;  1672,  c.  2;  Ersk.  B.  1,  T.  7,  Ss.  2,  16,  20,  24,  25;  2  Fraser,  89.  See 
jCurators — Factors  Judicial. 

TTTHES.  The  commuUtion  of  tythes  m  Engknd  is  tegnlatcd  by  9  end  10 
Vict  c.  73;  10  and  11  Vict.  e.  104  ;  14  and  16  Vict  e.  iO. 


UDAL  HIOHT.  A  Bpeciea  of  right  to  land,  said  to  be  more  ancient  Ituin 
holding,  and  still  existing  in  Orkne;  ond  Shetland.  The  lands  hold  at  the  Ci 
on  pajment  of  a  duty  tenncd  xkat,  and  the  proprietor's  title  is  completed  b; 
session,  without  charter  or  sasine.  Thej  are  linble  in  land-tax,  and  may  be,  ai 
a  great  citent  are,  converted  into  feu-boldinp  by  Crown  charters.  Sec  1 
c.  13;  Ersk.  B.  2,  T.  3,  S.  10. 

li'LTlMi;S  ILEItF.S.  The  right  of  the  Crown  to  succeed  to  properly  in  de: 
of  legal  heirs  ;  Ersk,  B.  2.  T.  10,  8.  1. 

ULTRONEOUS  WITNESS.     See  Proof. 

UMPIRE.     See  ArbiiratUm. 

UNILATERAL  OBLIGATIONS  are  those  !n  which  one  party  is  bound, 
tinguished  troni  bilateral,  nhere  tvo  or  more  are  mutually  obliged  the  one  to 
other. 

UNION,  CHARTER  or  CLAUSE  OF.  Uniting  separate  lands,  so  as  to  re 
infeRnient  on  any  part  good  infeflmcnt  for  the  whole ;  Ersk.  B,  2,  T,  3,  S.  44. 

UNLAW.  L.IO  Scots  was  the  penalty  for  absence  from  courts;  and  at  one 
a  person  not  worth  this  sum,  called  the  King's  unlaw,  waa  inadmissible  as  a  witi 
Stair,  B.  4,  T.  43,  S.  0. 

UNWHOLESOME  VICTUALS.  Justices  of  the  Peace  had  an  ancient  Si 
torj  juristliction  to  prevent  the  sale  of  unwholesome  victuals ;  1482,  c.  88  ;  16S 
11:  1681,  e.  126. 

URBAN  SERVITUDES.     Bee  Sertitude. 

USAGE.     Sec  Pracripthn—Sale—Serritude. 

USANCE  is  the  customary  time  at  which  bills  are  made  payable  in  diffe 
countries.     See  Thomson  On  Bilh,  408,  and  Table  in  Appendix  thereto. 

USE.     See  Liferent. 

USUCAPIO,  in  the  Roman  law,  was  anali^us  to  long  prescription  in  the  Sc 
law  i  Eral.  B.  3,  T.  7,  S.  2.     See  Prexription. 

USUFRUCT,  in  (he  civil  law,  was  analogous  to  liferent  in  Scotland. 

USURY  OB  OKER.  The  offence  of  exacting  more  than  l^sl  interest  on  le 
Sec  Intereit.  The  usurious  transaction  is  null,  but  the  debt  itself  remains  ;  : 
Mov.  1810,  Meal.  The  Statutory  penalties,  by  12  Anne,  c.  16,  are  tlirice 
amount  of  the  usurious  sum,  one  half  lo  the  private  prosecutor,  and  the  olbe 
the  Grown.  The  prosecution  must  be  brought  within  one  year  by  a  private  pi 
and  within  two  years  by  the  public  prosecutor;  20th  Jan.  1624,  I'aul.  The  off 
may  be  proved  by  the  offender's  oath.  Eight  per  cent,  interest  stipulated  fo 
India  was  held  recoverable  in  Scotland;  16th  Feb.  1809,  Campbell.  Where 
stipulation  of  interest  is  of  the  nature  of  profits  attended  with  risk,  the  usury 
do  not  apply;  22d  Jan.  1830,  Finlayson.  A  complaint  against  a  company  firn 
the  penalties  was  held  incompetent;  ISth  Nov.  1B30,  Miles.  See  AcU  159- 
222;  1507,  c.  251;  IGOO,  c.  7;  1021,  c.  28;  Ersk.  B.  4,  T.  4,  S.  76 ;  1  Hume, 
2  Alison,  087.     See  Interai. 

UTERINE.  Children  by  the  same  mother,  but  having  different  fathers  ;  E 
B.  3,  T.  S.  S.  8.     See  Hi^f-Bluod—Sucteition. 

UTI  POSSIDETIS,  in  the  Roman  law,  was  analogous  to  an  interdict  to  pn 
disturbance  to  a  possessor  of  property,  until  another's  right  of  property  be  decli 
See  Interdict — Poueiioty  Judgment. 

UTLAGIUM.    OutUiiTy. 

UTTERING.     See  Forgery. 
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VACCINATION.  Certain  Statutes  have  been  passed  to  encourage  and  extend 
the  practice  of  vaccination  in  England ;  4  and  5  Vict.  c.  29  ;  6  and  6  Vict,  c  32 ; 
16  and  17  Vict.  c.  100  (1863.) 

VADIUM      Apleilge. 

VAGRANT  OR  VAGABOND.  Many  severe  Statutes  were  from  time  to  time 
passed  against  these  classes,  known  as  somers,  masterful  and  stiu-dy  beggars, 
gypsies,  etc.,  and  the  execution  of  these  Statutes  was  committed  to  Justices  of 
the  Peace;  1446,  c.  46;  1477,  c.  77;  1679,  c.  74;  1617 ;  1661,  c.  38.  See  ante 
Justice;  Poor  Law,  The  last  English  Vagrant  Act  is  6  Geo.  IV.  c.  83,  s.  % 
superseding  17  Geo.  II.  c.  6,  an  extension  of  which,  or  some  similar  enactment,  to 
Scotland,  is  very  desirable.  The  opinion  of  Mr  Hutchison,  that  this  Act  is  a  British 
Statute,  appears  not  supported  by  authority  or  practice.  To  harbour  vagrants  is 
an  offence  in  Scotland  at  common  law,  as  well  as  under  the  Act  1667,  c.  21 ; 
1  Hume,  478. 

VAIjUATION.  The  valued  rent  by  which  the  land-tax  and  other  public  burdens 
are  levied  on  land,  was  fixed  about  the  year  1670.  The  valuation  of  lands  is  now 
regulated  by  the  Act  17  and  18  Vict.  c.  91  (1864),  of  which  the  annexed  is  an 
outline : — 

17  and  18  VICT.  Cap.  91. 

An  Act  for  the  Valuation  of  Lands  and  Heritages  in  Scotland  [1854.] 

The  preamble  of  the  Act  is  that  '^  it  is  expedient  to  establish  one  uniform 
valuation  of  lands  and  heritages  in  Scotland,  according  to  which  all  public 
assessments  leviable,  or  that  may  be  levied  according  to  real  rent  of  such 
lands  and  heritages,  may  be  assessed  and  collected,  and  that  provision  be 
made  for  such  valuation  being  annually  revised." 

I.  Annual  valuation  rolls  are  ordered  to  be  made  up  by  Commissioners 
of  Supply  and  magistrates  of  burghs,  showing  the  yearly  rent  or  value  for 
the  time  of  the  whole  lands  and  heritages  within  each  county  and  burgh 
respectively,  and  separately  within  each  parish  or  part  of  a  parish,  the 
nature  of  the  lands,  and  the  names  of  the  proprietors  and  tenants,  or  occu- 
piers. The  Commissioners  of  Supply  and  magistrates  of  burghs  are  directed 
within  two  months  after  the  passing  of  this  Act,  to  hold  a  meeting,  and 
adopt  such  measures  as  will  enable  the  first  valuation  roll  under  this  Act  to 
be  made  up  by  10th  August  1855. 

II.  Commissioners  of  Supply  and  magistrates  may  take  the  assistance  of 
the  oflicer  of  inland  revenue  charged  with  assessing  the  income-tax,  and 
examine  him  upon  oath  as  to  the  value  of  property.  They  may  omit  from 
their  roll  tenants  for  less  than  a  year,  or  at  a  rent  less  than  L.4  per  annum* 

III.  Commissioners  of  Supply  and  magistrates  are  to  appoint  assessors,  who 
are  annually  to  ascertain  and  assess  the  yearly  value  of  lands  and  heritages, 
and  make  up  the  valuation  rolls  thereof  (railway  and  canal  property  are 
separately  provided  for).  Assessors  to  take  a  declaration  faithfully  to  per- 
form their  duties,  and  to  be  removable  at  pleasure. 

IV.  Assessors  are  to  make  up  valuation  roll  on  or  before  15th  August 
1855,  and  a  new  roll  annually  before  15th  August  1855  in  subsequent  years. 

V.  Between  the  15th  July  and  the  25th  August  annually,  assessors  shall 
transmit  to  each  owner  and  occupier  or  tenant  a  copy  of  the  entry  in  the 
valuation  roll  in  which  he  is  concerned,  with  notice  that  if  he  thinks  him- 
self aggrieved,  he  may  obtain  redress  by  an  appeal  to  the  Commissioners  or 
magistrates,  or  by  a  representation  made  to  the  assessor  himself  before  the 
8th  of  September.  Such  copy  and  notice  may  be  sent  to  factor  or  agent 
when  the  pai'ty's.  residence  is  unknown,  or  to  the  clerk  of  supply  or  town-> 
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nud  magistrates,  if  thej  shall  think  that  any  property  within  such  parish 
has  been  unduly  valued,  may  refer  the  value  to  the  Sheriff,  who  shall  decidt 
summarily,  and  his  decision  shall  not  be  subject  to  review. 

XIV.  T/iree  Commissioners  of  Supply  and  two  magistrates  shall  be  a 
quorum,  the  preses  to  have  a  casting  vote. 

XV.  The  convener  and  provost  or  chief  magistrate  to  be  preses  of  meet* 
ings,  or  in  their  absence  a  preses  elected  by  the  meeting. 

XVI.  Documents  to  be  authenticated  by  the  signature  of  the  conveneri 
provast,  or  preses  of  meetings,  and  to  be  good  prima  facie  evidence. 

XVII.  Supplementary  assessment  granted  by  existing  Acts  of  Parliament 
for  any  portion  of  the  year  from  Whitsunday  to  Whitsunday  is  not  to  be 
affected.  The  assessors  if  required  are  to  make  up  supplementary  valuation 
rolls.  Supplementary  assessment  to  be  made  according  to  the  valuations 
established  under  this  Act  for  the  year,  to  a  portion  of  which  such  supple- 
mentary assessment  applies.  Notice  of  supplementary  valuation  to  bo  given* 
Appeal  allowed  as  in  case  of  original  valuation,  to  bo  made  within  fourteen 
days. 

XVIII.  After  the  completion  of  each  annual  valuation,  Commissioners 
and  magistrates  shall  cause  an  account  of  the  expense  to  be  [made  up,  and 
apportioned  on  the  parishes  within  the  county  or  burgh  respectively,  ac- 
cording to  the  yearly  rent  or  value,  as  fixed  by  the  valuation.  The  amount, 
1st,  to  be  assessed  and  levied  along  with  the  poor-rates ;  or.  2dly,  the  amount 
to  be  assessed  npon  lands  and  heritages  within  the  county  or  burgh  rateably 
according  to  tiie  valuation,  the  rate  being  divisible  between  landlord  and 
tenant ;  or  3diy,  such  amount  may  be  assessed  along  with  any  other  assess* 
ment  leviable  within  the  county  or  burgh,  according  to  the  valuation 
established  by  this  Act.  Any  balance  remaining  after  defraying  the  expense 
of  valuation  to  bo  applied  to  the  expense  of  the  valuation  of  subsequent  years. 
Commissioners  and  magistrates  may  defray  such  costs  and  expense  out  of 
any  funds  in  their  hands  avuiluble  for  the  purpose  without  assessment. 

XIX.  Commissioners  of  Supply  in  future  shall  have  the  following  quali* 
fications.  1st,  Persons  named  ex  officio  Commissioners  in  any  act  of  Supply. 
2d,  Tlie  proprietor,  or  husband  of  proprietor,  infeft,  in  liferent  or  fee  of 
heritiige  (not  burdened  by  a  liferent)  and  worth  L.lOO  per  annum.  8d, 
The  eldest  son  of  a  proprietor  in  fee  (not  burdened  by  a  liferent)  of  L.400 
a  year.  4th,  The  factor  for  an  absent  proprietor,  either  in  liferent  or  fee, 
unburdened  as  aforesaid,  of  L.800  a  year.  With  reference  to  this  last  quali- 
fication, the  yearly  rent  of  a  house  or  other  agricultural  building,  shall  be 
estimated  at  half  its  value.  Persons  in  possession  of  a  qualification  under 
the  law  as  it  stood  prior  to  the  passing  of  this  Act,  are  held  as  duly  quali* 
iied  under  this  Act  so  long  as  such  qualification  is  possessed  by  them. 
Persons  acting  without  qualification  to  be  liable  to  penalties  as  under  the 
old  law. 

XX.  Queen  may  appoint  an  assessor  for  railways  and  canals.  Eemunera- 
tion  of  such  assessor  and  clerks  to  be  fixed  by  the  Lords  of  the  Treasury. 
Asse.«isor  to  take  a  declaration  of  fidelity,  and  removeable  at  pleasure. 

XXI.  Assessor  to  make  up  annually  a  valuation  roll  of  railway  and 
canal  property  before  15th  August  each  year. 

XXII.  The  mode  in  which  the  yearly  value  of  railways  and  canals  to  be 
ascertained  as  follows : — 1st,  The  cumvlo  yearly  value  of  the  whole  lands 
and  heritages  is  to  be  ascertained ;  then  the  cost  of  the  whole  stations, 
wharfs,  depdts,  etc.,  then  three  per  cent,  on  this  last  sum  is  to  be  deduet«4 
from  the  ewnylo  yearly  value.     Saeh  diminished  ewmuh  rental  is  then  to  be 
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proportionally  applied  to  the  portion  of  the  line  situated  in  any  parish, 
county,  or  burgh,  adding  thereto  three  per  cent,  on  the  cost  of  any  staUon, 
wharf,  etc.,  situated  within  such  burgh,  parish,  or  county. 

XXni.  Water  companies,  gas  companies,  or  any  other  company  having 
any  continuous  lands  or  heritages  liable  to  be  assessed  in  more  than  one 
parish,  county,  or  burgh,  may  have  them  valued  by  the  assessor  of  railways 
and  canals,  by  applying  to  the  Sheriff  before  15th  May  of  any  year. 

XXIV.  The  railway  and  canal  assessor,  on  or  before  the  15th  of  August 
yearly,  to  transmit  to  each  company  included  in  valuation,  a  copy  of  every 
entry  in  which  such  company  is  interested.  A  company  thinking  itself 
aggrieved,  may  make  representation  to  the  assessor  before  8th  September, 
or  appeal  to  the  Lord  Ordinary  on  the  bills,  or  to  the  Sheriff.  Such  appeal 
must  be  lodged  on  or  before  8th  September,  and  the  pi-oceedings  before  the 
Lord  Ordinary  and  Sheriff  to  be  conducted  in  a  summary  manner.  Any 
deliverance  pronounced  before  30th  November  next,  after  the  appeal  is 
entered  shall  receive  effect.  Valuation,  if  not  appealed  against,  and  judg* 
ment  of  the  Lord  Ordinary  and  Sheriff  to  be  final, 

XXV.  The  valuation  roll  of  railways  and  canals,  etc.,  to  be  patent  while 
in  the  assessor's  hands  to  all  persons  having  an  interest  therein,  and  no  fee 
for  its  inspection.  Any  parish,  county,  or  burgh,  having  interest  in  any 
valuation  therein,  may  object  to,  and  represent  against  the  same  to  the  Lord 
Ordinary  on  the  bills,  or  to  the  Sheriff,  and  any  deliverance  before  the  80th 
of  November  after  the  objections  are  given  in  shall  be  final. 

XXVI.  Assessor  of  railways  and  canals  may  require  the  attendance  of 
witnesses,  and  examine  them  upon  oath,  and  may  call  for  books,  and  all 
information  necessary.  On  refusal,  or  wilful  deky  to  comply  with  such 
requisition,  right  of  appeal  to  be  forfeited. 

XXVII.  As  soon  as  may  be  after  30th  November  in  each  year,  the 
railway  and  canal  assessor  shall  authenticate  his  valuation,  and  this  valua- 
tion shall  be  in  force  for  the  year  commencing  at  the  preceding  Whitsunday. 
A  certified  copy  shall  be  transmitted  to  the  clerk  of  supply  and  town- 
clerk,  and  engrossed  in  the  valuation  roll  of  the  county  or  burgh  of  which 
it  shall  be  taken  to  form  a  part. 

XXVIII.  The  assessor  of  canals  and  railways  shall  periodically  transmit 
his  valuation  to  the  Lord-Clerk  Register  for  preservation  in  the  Begbter 
House. 

XXIX.  The  salary  of  the  assessor  of  railways  and  canals  is  to  be  con- 
tributed rateably  by  the  companies  whose  lands  and  heritages  are  included 
in  the  valuation.  Proportion  due  by  each  company  to  be  recoverable  as 
a  Crown  debt. 

XXX.  Misnome'H  of  land  or  persons  in  the  valuation  roll  shall  not 
affect  the  validity  of  valuation.  After  authentication  of  the  valuation  roll, 
no  valuation  to  be  challengeable  on  the  ground  of  informality. 

XXXI.  When  the  tenants  of  subjects  let  at  a  rent  below  L.4  per  annum 
shall  have  been  omitted,  the  proprietor  shall  be  chargeable  with  the  whole 
assessments,  with  relief  against  the  tenants  so  far  as  they  are  legally  liable. 

XXXII.  Prison  assessment  under  the  Statute  2  and  3  Vict.  c.  42,  shall 
be  assessed  and  levied  upon  the  valuations  under  this  Act. 

XXXIII.  All  general  and  local  taxes  leviable  on  real  rent  henceforth  to 
be  levied  upon  the  new  valuations.  When  the  area  of  a  parish  church  has 
been  allocated  according  to  the  valued  rents,  all  assessments  for  repair 
thereof  shall  be  according  to  such  valued  rent.  All  general  and  local  taxes 
leviable  on  means  and  substance  other  than  poor-rates  shall,  from  and  after 


VALUATION  ACT  (17  and  18  Vict.  c.  91.)  961F 

tbe  establishment  of  raluations  under  this  Act,  be  assessed  and  levied  upon 
the  yearly  rent  of  lands  and  heritages  within  the  county,  burgli,  or  town 
to  which  the  tax  applies,  half  upon  owners  and  half  upon  tenants. 

XXXIV.  In  all  questions  relating  to  the  franchise,  entries  in  tlie  valua- 
tion roll  in  force  for  the  time,  or  lust  in  force,  shall  be  taken  as  conclusive 
proof  of  the  gross  rental  for  the  year  to  which  such  valuation  roll  applies* 
Valuation  roll  may  be  referred  to  in  the  Appeal  Courts,  though  it  may  not 
have  been  referred  to  in  the  Registration  Court.  Clerk  officiating  at  Regis- 
tration or  Appeal  Court  shall  have  the  valuation  roll  of  the  county  or  burgh 
on  the  table  of  the  Court  for  reference.  When  the  valuation  roll  of  a 
county  or  of  a  non -parliamentary  burgh  shall  have  been  completed,  it  shall 
be|  transmitted  to  the  Sheriff-clerk,  and  remain  in  his  hands,  patent  to  all 
having  interest,  until  conclusion  of  the  Registration  and  Appeal  Court 
business  for  the  year. 

XXXV.  Valuation  rolls  to  be  made  up  in  the  form  prescribed  by  the 
schedules,  and  to  be  transmitted  $exennially  to  the  General  Register  House 
for  preservation. 

XXXVI.  Boundaries  of  parliamentary  burghs  are  to  be  according  to 
2  and  3  Will.  IV .  c.  Go,  excluding  therefrom  for  the  purposes  of  this  Act, 
such  portions  of  them  as  are  not  within  the  ordinary  jurisdiction  of  the 
magistrates  according  to  agreement  between  the  magistrates  and  Commis- 
sioners of  Supply,  or  to  the  Sheriffs  decision  in  case  of  non-agreement. 
Burghs  contributing  to  send  a  member  to  Parliament  are  distinct  and 
separate  burghs  for  the  purposes  of  this  Act.  Where  the  boundaries  of  a 
burgh  are  not  determined,  the  Sheriff  of  the  county  in  which  the  greater 
part  of  the  burgh  is  situated,  shall  determine  them.  The  procedure  to  be 
intimated  to  the  convener  of  the  county  or  counties,  and  the  determination 
to  be  recorded  in  the  Sheriff-court  books,  and  an  extract  to  be  given  out. 

XXXVII.  Summary  procedure  provided  for  before  the  Sheriff  for  re- 
covery of  penalties. 

XXXVIII.  Application  of  the  penalties  to  the  purpose  of  the  Act.  Pro- 
secutions for  penalties  to  be  brought  within  six  months. 

XXXIX.  Where  assessments  are  levied  under  local  Acts  on  a  different 
valuation  from  that  established  by  this  Act,  the  Sheriff  may,  on  application 
of  the  assessor  or  ratepayer,  convert  it  into  an  equivalent  per  centage,  based 
on  the  valuation  established  under  this  Act. 

XL.  After  completion  of  the  first  valuation.  Commissioners  may  assess 
upon  it  the  rogue-money  and  all  other  assessments  now  levied  on  valued 
rent.  Notice  of  the  resolution  to  assess  to  be  given  at  the  meeting  prior 
to  that  at  which  the  assessment  is  to  be  made.  Afler  such  resolution  once 
adopted  by  the  Commissioners,  it  shall  not  be  in  their  power  to  revert  to 
the  former  mode. 

XLI.  Existing  liability  to  and  exemption  from  assessment  and  power 
of  making  deduction  from  gross  rental,  not  to  be  affected  by  the  Act. 

XLII.  Interpretation  clause.  No  mine  or  quarry  shall  be  assessed  un- 
less it  has  been  worked  during  some  part  of  the  year  to  which  assessment 
applies.  Lands  and  heritages  to  include  shootings  and  deer  forests  when 
actually  let,  and  fishings,  woods,  copse,  and  underwood  from  which  revenue 
is  actually  derived.  "  Proprietor"  to  include  "liferenter"  and  other  persons 
who  shall  be  in  the  actual  receipt  of  the  rents  and  profits,  etc.,  etc. 

(Two  schedules  are  annexed,  one  of  form  of  valuation  roll  for  countieS| 
the  other  for  burghs.) 
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WAKENING.  A  procest  ia  said  to  be  asleep  if  no  proceedings  be  taken  therein 
for  year  and  day.  It  is  revived  by  a  summons  of  wakening  or  a  minute  of  consent* 
or  by  the  parties  proceeding  as  if  the  procc8S  were  not  asleep  ;  Rrsk.  B.  4,  T.  1,  8. 
62.     As  to  analogous  practice  in  Sheriff-courts,  see  16  and  17  Vict.  c.  80,  s.  16. 

WAKDING  AND  WATCHING  are  the  services  in  burgage-holding. 

WARK  of  the  sea  belongs  to  the  proprietor  infefi  with  that  privilege,  or  in  pos- 
session, **  for  mucking  and  guding  of  their  lands  ;'*  Skene. 

WAllKHOUSINO.     The  consolidated  Act  is  3  and  4  Will.  IV.  c  57  (1833.) 

WARNING  OF  SERVANTS.     See  Master  and  Servant. 

WARNING  OP  TENANTS.     See  Lease,  sec.  9. 

WARRANDICE  is  of  four  kinds — 1st,  Simple  and  personal — where  the  party 
binds  himself  to  do  nothing  to  the  prejudice  of  the  deed  warranted.  2d,  From  foci 
and  deed — where  he  binds  himself  in  warranty  against  all  acts  and  deeds  done,  or  to 
be  done  by  him  in  opposition  to  the  deed  warranted.  3d,  Absolute — or  *^ against 
all  deadli/' — or  ^'aftainst  all  mortals*' — which  covers  all  defects  in  the  title.  4th, 
Real — where  certain  lands,  called  warrantjf  lands,  are  disponed  in  warrandice  of  the 
lands  sold,  'i'his  lust  warrandice  is  implied  in  excambions  of  lands.  Per  Lord 
Rutherfurd, — **  It  is  far  more  difficult  to  infer  absolute  warrandice  than  from  fact 
and  deed.  The  latter  is  almost  inseparable  from  every  contract,  and  very  little  will 
enable  you  to  infer  it,  and  when  it  is  a  question  of  construction,  1  would  give  a  much 
larger  construction  to  infer  warrandice  a;:ainst  fact  and  deed,  than  to  infer  absolute 
warrandice ;"  12th  Julv  1854,  Barr ;  Ersk.  B.  2,  T.  3,  S.  25. 

WARRANT.     ^M^  Criminal  Prostcuiion. 

WARRANTY,     ^ee  SaU. 

WARREN.     See  Game. 

WAYGOING  CROP.  As  a  general  rule,  the  tenant  is  entitled  to  reap  the  crop 
sown  by  him  before  the  term  of  removal ;  4th  March  1814,  Fullarton.  In  cases  of 
liferent  tenants,  the  heir  will  be  entitled  to  rca;)  the  crop  sown  by  the  ancestor  on 
paying  adequate  rent  for  the  period,  or  to  have  renmneration  for  the  seed  and  labotir ; 
1796,  Stewart,  M.  13.853;  Ersk.  B.  2,  T.  0,  S.  49. 

WEAVERS'  ACT.     Sec  Master  and  Servant,  supra,  p.  620. 

WEIGHTS  AND  MEASURES.  By  the  Le^es  Buryorum,  cap.  52,  a  burgess 
was  entitled  to  liave  in  his  house  a  measure  fur  corn,  an  elnwand,  a  stane,  and  a 
pound,  to  wei^h,  all  sealed  with  the  burgh  seals.  See  also  Iter  Catnerarii,  c.  30; 
David  II.  c.  14;  Robert  III.  c.  22.  The  words  of  the  Act  1457  are  very  graphic^ 
**  It  is  sene  speidful  that  sen  we  have  but  a  king  and  a  law  universall  throughout  the 
realme,  we  sould  have  bot  a  met  and  measure  to  serve  all  the  reaime."  The  Scotch 
Acts  on  this  branch  of  law  are  1425,  c.  57  and  68;  1457,  c  73;  1491,  c.  33; 
1540,  c.  114;  1607,  c.  2;  1621,  c.  17.  The  pint  or  >^  was  the  unit  of 
liquid  measure,  and  the  keeping  of  the  standard  thereof  was  conmiitted  to  the  burgh 
ot  Stirling.  Tlie  unit  of  dry  measure  was  t he /r/o^  committed  to  Linlithgow.  The 
ell  was  the  unit  of  lineal  measure,  and  committed  to  Edinburgh.  The  French  troy 
stone  was  the  unit  of  weights,  and  committed  to  Lanark.  Doubles  of  each  were  de- 
posited in  the  Castles  of  Edinburgh  and  Dumbarton.  By  3  Charles  II.  c.  17,  coals 
were  ordered  to  be  measured  by  the  colliers*  chalder.  By  the  Magna  Charia,  it  is 
declared  that  there  shall  be  through  the  realm  but  one  standard  of  weights  and 
measures.  By  the  17th  article  of  the  Treaty  of  Union,  it  is  declared  "  that  the  same 
weights  and  measmres  shall  be  used  throughout  the  United  Kingdom  as  are  now 
established  in  England,  and  standards  of  weights  and  measures  shall  be  kept  by 
those  boroughs  in  Scotland  to  whom  the  keeping  of  the  standards  of  weights  and 
measures  does  of  special  right  belong,  all  which  standards  shall  be  sent  down  to  such 
boroughs  from  the  standards  kept  in  the  Exchequer  at  Westminster,  subject  to  such 
regulations  as  the  Parliament  of  Great  Brit:iin  shall  think  fit."  The  imperial 
standards  were  introduced  by  5  Geo.  IV.  c.  74  (1824),  which  Act  was  susnended  for 
a  period  by  6  Geo.  IV.  c.  12  (1825),  and  amended  and  rendered  perpetual  by  5  and 
6  Will.  IV.  c.  63,  which  repealed  4  and  5  Will.  IV.  c.  49.  The  weighing  of  bullion 
is  regulated  by  16  and  17  Vict.  c.  29.  The  following  is  an  outline  of  the  existing 
law : — 

1.  Every  person  who  shall  sell,  by  any  denomination  oi  measure  other  than  one  of 
the  imperial  measures,  or  some  nmltiple  or  aliquot  part,  such  as  half,  the  quarter. 
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eitchlh,  sixteenth,  or  thirtf-seeond  parts  thereof,  u  liable  tn  a  pcnaltj,  not  exo 
ing  fiirtj  shiliinga,  fnr  every  xale,  witli  a  proTisioti  that  this  shall  not  prevent  the 
of  any  urticrlen  in  anj  vessel,  where  the  iHDie  is  not  represented  as  containin°: 
anioiiiil  of  imperial  ueasi'Ke,  or  of  anj  fi^ed,  lueal,  or  €ialomary  measihe  in 
before  the  Act  e  and  0  Will.  IV.  e.  63,  a.  0. 

2.  Every  person  nho  shall  sell  any  article!*  by  the  Heaped  nieavure  is  li:ihle  i 
penalty,  not  exceeding;  furty  shillingB  fur  every  such  sale,  and  which  shall  be 
and  void.     (Sec.  7.) 

3.  All  such  articles  as  were  previously  sold  hy  heaped  measure,  but  from  tl 
size  and  shape  are  incapable  of  being  stricken,  and  from  their  natiuv  and  qus 
may  not  be  conveniently  sold  hy  weight,  may  be  sold  bv  a  bushel  measure,  co 
spnnding  in  shape  with  the  bushel  prescribed  by  R  Geo.  IV.  c.  74,  or  by  any  mult 
or  uliquut  part  thereof,  tilled  in  all  parts  as  nearly  to  the  level  of  the  brim  as 
siKe  and  Khipe  of  the  articles  sold  will  admit,  provided  that  nothing  shall  pre* 
the  Kiile  by  weight  of  any  article  previously  sold  by  heaped  measure.     (Sec.  8.) 

4.  Every  person  who  shall  sell  any  coijii,  slack,  culm,  or  cannel  of  any  descripl 
by  nicasure,  and  not  hy  weight,  is  liable  in  a  penalty,  not  exceeding  forty  shillti 
for  every  such  sale.     (Sec.  9.) 

0.  All  articles  are  to  be  suld  hy  avoirdupnis  weight,  except  gold,  silver,  plal 
and  precious  stones  (sold  by  troy),  and  drugs  hy  retail  (by  spotbecaries  weigl 
(Sec.  10.) 

G.  Weights  (of  line  pound  or  more)  and  measures  to  be  stamped  with  the  num 
of  poundv,  or  conlentF — in  every  weight  on  the  top  or  side,  and  in  every  tueas 
on  the  outside  thereof.    (Sec,  1^.) 

7.  No  wei«ht  made  of  lead  or  pewter,  or  of  any  mixture  thereof,  is  to  be  stsm; 
or  used  ;  but  this  provision  in  not  to  prevent  the  insertion  of  such  a  plug  of  lead 
eights  as  shall  he  bona  file  necessary  to  adjust  and  stamp  tbi 


(Sec 


3.) 


y  burgh  being  a  county  town  the  i 
imperial  standard  weights  and  measui 
0  be  kept  at  places  Gxed  by  thcni,  and 
-s,  with  reasonable  remuneration,  for 


every  county  the  JusliceR,  and  in 
gistrates.  are  to  provide  copies  of  the 
verified  and  stamped  at  the  E;cchcquer, 
appoint  a  sutficient  number  of  inspecto 
pm^Dsea  of  the  Act.     (Sec.  17.) 

U.  The  Justices  in  qnurtcr-sesitions  are 
Bpeclors,  suRicient  stamps  for  slBmpin<;  (  „         _ 

stamps  so  provided  shall  be  taken  to  be  the  stamps  for  such  county;  and  uU  weig 
and  measures  (except  any  single  weight  above  5tl  lbs.,  or  wooden  or  wicker  mcos 
U!ied  iu  the  sale  of  lime,  or  other  arlicles  of  the  like  nature,  or  any  glass  or  drink 
cup),  which  shall  he  used,  shuU  be  examined  with  the  imperial  standard  weighls  i 
measures  by  the  inspect4irs,  who  shall  stamp  them,  if  found  correct,  receiving 
fees  mentiiined  in  the  schedule.    (Bee.  21.) 

lU.  Every  pi'rson  who  shall  me  any  vt'ighl  or  tneaairt  other  than  those  aut 
riEed  by  the  Act,  or  some  aliquot  part  thereof,  or  which  has  not  been  so  staiu] 
as  aforesaid  (except  as  before  mentioned),  or  which  shall  be  found  light,  or  oil 
wise  ui^just,  is  liable  in  a  penalty,not  exceeding  five  pounds,  with  t'urfeilure  of  ev 
such  light,  nr  unjust,  weight  anJ  measure;  and  any  cuiitmct  hy  any  such  weight 
measivc  sliall  he  wholly  null  anil  void.     (Sec,  SI.) 

II.  An^  person  buying  by  any  vessel  represented  as  containing  the  amount 
any  imperial  weiitart,  or  of  any  niulti])lc  thereof,  is  authurieed  to  require  the  c 
tents  of  such  vessel  to  be  ascertained  bv  a  comjiorison  with  a  stamped  n 


vided  by  the  j 
make  such  c 


;  such  vessel  ;  and  in  case  such  person  shall  refuse 
sel,  vi£,.  any  wooden  or  wic 
.  frlnsK,  jug,  or  drinking-cup,  shall  be  found  to  he  deficient  in  quantity, 
user  is  liable  in  a  penalty,  not  exceeding  fiie  pounds,  and  forfeiture  of  the  ves 
(Sec.  21.) 

12.  Any  justice,  or  ony  inspector  authorized  in  writing  under  his  hand,  may, 

all  seasonable  times,  enter  any  shop,  store,  warehouse,  stall,  yard,  or  place  wb 

soever,  within  bis  jurisdiction,  wherein  goods  shall  be  exposed  or  kept  for  sale,  or 

weighed  fur  conveyance  nr  cirriage,  and  there  examine  all  weights,  measures,  sti 

\t,  or  other  weighing  machineM,  and  compare  and  try  the  same  with  the  mpn 
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the  imperial  standard  weij^hts  and  measures ;  and  if  on  such  examination  it  sliall 
appear  that  the  said  weights  or  metigures  are  li^ht  or  otherwise  unjust,  the  same 
shall  be  liable  to  be  seized  and  forfeited,  and  the  person  in  whose  posAession  the 
same  shall  be  found,  shall,  on  conviction,  forfeit  not  exceeding;  L.5  ;  and  any  per- 
son who  shall  have  in  his  possession  a  steelyard,  or  other  weighing  machine,  which 
shall,  on  such  examination,  be  found  incorrect,  or  otherwise  unjust,  or  who  shall 
neglect  or  refuse  to  produce  for  such  examination,  when  thereto  rcf]uircd,  all 
weights,  measures,  steelyards,  or  other  weighing  machines  in  his  or  her  posseHsion, 
or  shall  otherwise  obstruct  or  hinder  such  examination,  shall  be  liable  in  a  penalty 
not  exceeding  L.5.     (Sec.  28.) 

Note, — ^It  has  been  decided  in  England  that  under  this  clause  an  inNpcctor  is 
not  entitled  to  seize  a  weighing  machine  found  to  be  incorrect  and  unjust. 
But  the  inspector  was  entitled  to  the  protection  of  the  30th  section,  but 
which  taken  in  connection  with  the  40th,  did  not  entitle  him  to  a  verdict  in 
an  action  for  illegal  seizure.  Thomas  v.  Stephenson  ;  22  Law  J.  (N.  L.) 
Q.  B.  258. 

18.  Any  inspector  stamping  any  weight  or  measure  without  verifying  the  same 
by  comparison  with  a  copy  of  the  imperial  standard,  or  being  guilty  of  any  breach 
of  duty,  or  misconduct  in  the  execution  of  his  oftice,  is  liable  in  a  penalty  not  exceed- 
ing L.5  (sec.  29)  ;  or  when  knowinglv  stamping  any  weight  or  measure  of  any  per- 
son residing  within  the  limits  of  anv  local  jurisdiction,  for  which  another  insiiectfir 
may  have  been  legally  appointed,  he  is  liable  in  a  penalty,  not  exceeding  twenty 
shillings,  for  every  weight  or  measure.     (Sec.  25.) 

14.  The  making,  forging,  or  counterfeiting,  or  assisting  so  to  do,  any  stamp  or 
mark  used  for  stamping  or  marking  any  weight  or  measure,  exposes  to  a  penalty, 
not  exceeding  fifty  pounds,  nor  less  than  ten  pounds,  with  forfeiture  of  articles. 
(Sec.  30.) 

15.  The  knowingly  selling,  uttering,  disposing  of,  or  exposing  to  sale,  any  weight 
or  measure  with  such  forged  or  counterfeit  stamp  or  mark,  is  punished  by  a  penalty 
not  exceeding  ten  pounds,  nor  less  than  forty  shillings,  and  forfeiture  of  the  articles. 
(Sec.  30.) 

16.  Penalties  are  recoverable  before  a  Sheriff  or  two  or  more  Justices  or  ma- 
gistrates of  any  borough  where  the  offence  is  committed;  and,  on  non-payment, 
within  fourteen  days,  the  penalties  may  be  levied  (with  costs)  by  poinding  and  im- 
prisonment, for  a  period  not  exceeding  sixty  days,  unless  the  penalty  and  costii 
be  sooner  paid.  The  penalties  are  to  be  applied  to  the  fund  liable  to  provide  copicB 
of  the  standards,  afler  deducting  so  much  (not  exceeding  a  moiety)  as  the  Justicci 
shall  order  to  be  paid  to  the  infonner.     (Sec.  37.) 

17.  An  appeal  lies  to  the  Justiciarv.     (Sec.  38.) 

18.  A  schedule  of  Inspectors'  fees  is  annexed. 

Decided  Cases. 

1.  In  a  question  (before  the  introduction  of  imperial  standards)  where  a  contract 
was  for  salmon  at  a  certain  rate  ^*per  hundred  toeight  q/*  112  pounds"  the  defence 
was,  that  by  custom  of  trade  the  pound  should  be  17^  ounces,  according  to  Dutch 
weight ;  held  that  the  hundred  weight  being  according  to  the  English  standard,  so 
must  be  the  pound  weight,  or  sixteen  ounces;  10th  March  1824,  llome. 

2.  In  a  case  (afler  5  Geo.  IV.  c.  74)  where  the  rent  was  payable  in  grain  by 
measure,  in  bolls,  firlots,  and  pecks,  and  according  to  each  Scotch  acre,  it  was  held 
that  the  Statute  did  not  apply  to  contracts  of  lease;  25th  May  1832,  Henry-^ 
affirmed  9th  August  1834. 

3.  It  was  heldi  under  5  Geo.  IV.  c.  74,  and  before  the  Act  6  and  6  Will.  IV.,  that 
a  sale  of  potatoes,  at  so  much  per  Scotch  acre,  was  good,  when  the  reference  to 
the  proportion  it  bears  to  the  imperial  standard  was  stated ;  24th  June  1845, 
Alexander. 

iVo^tf.— This  permission  to  deal  by  local  standards,  on  stating  their  proportion  to 
the  imperial  stondard,  was  abolished  by  the  Act  5  and  6  Will.  I V.  c.  63.  But 
see  English  cases,  Nos.  11  and  12. 
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4  ll  *»'  held  liijt  m  sale  vu  I^^i.  wlivre  l<r  a  it.'s^.-I  nnl  nirT.-tmirtl  i<i  dec 
•DT  aQ)  >u[i£  ••!'  i-:i:wr!.t.  <'r  tiioil  ii>«itfure  :  but  repre^^n;a!i  m  lii  ii  ■  v-'!>m'.  do^ 
Tfprf*.,ri;  >  I'itjI  mci-ure.  on  lo  be  inferml  {riJ:u  prjcl:c!.'  in  »*u:n;;  liV.h  J 
I--*:.  lUvi?.  Ark'.vv.  35.i. 

:..   Hcl  i  iiiLicr  .-.  »:.•!  'J  Will   IV  c.  fiX  tiiit  the  ™"_v  wei^.ts  ard  iReac^r.^ 

»;i'i  *.i:!!=:  ir.;:'.!i:'le  -r  a::-!-'  P  "  liiTi-.t':  Ui  iHe.  IM3.  Li-t-  -J  Broa-i. .-,"!. 
pri'vii>:i>  cj-«.  i:.i  Uec.  )?44.  Al.an.  /^I'-i.  :.'.>4.  nod  <;•«  in  .4;i;i«:h1is.  Ni>. -t  K'id 

!i  A  -onU"..-.-'  ur.-!er  llii  Av;  .1  ir,i  ij  WiTl.  I^".  c  »!S.  ii  revj-iui.^e  nn  r.!;«{i 
lo  l>.-jjl::v  ..t  ['  e  !<n-.i^'ur.- :  ir.dit' thi:  iii:'pii::<ir«^di~qa^nuL  ibe  coavictaiii 
Im>1  ;  Hi':,  H.O.  1-4::.  U  j.i-.rix.n.  1  Kmuji.  4'>. 

7.  W..ert'  v..it  .i.i>  •^'..^  lit  ii  /..-r-i!  measure  ■itbinit  Kuci^Iii^  ibe  pTi>por:i'>: 
the  :iiiperi*L  a,  ■iirvi-ti.il  l>y  i  Geo.  tV.  r.  74.  uU'i  ac^-uuuis  uvrv  TCtlled.  be^J  t 
tb«  wt'I.nitfn:  v-:I:  i..'t  ii«  hmikiI  un :  Oirci  s.  1  C-  M.  and  It    711. 

-.  IK:.i.  1-;.  Tli-i:  an  Ir.sp'.ol.T  ar^liT  i  an,i  li  \V.:;  1\'.  ,;,  .::).  d.«  ii"i  r^;^ 
ft  ^wiiiai  n^kiTj:::.  I'l:  llii  .-enerj!  wjn-jni  uii'ivr  £■.■<:.  :::tl  it  t\x&KW..i.  •!■.  i 
lh--j;li  tm  ivr  -  I'.  Ul,  !,■•  "■e:_iil  .ti'.ive  ."rfjiu.  ri.i(i:.-e-  iiii^-cil'n.  «i  lu-pt-L-.'ir  i 
e:i:t;r  p!al-i.'>  »:^.-.r.  '.'.-.t:  luciEilnzuf  ihe  .\i:I.  ihotuLi  no  liiri-.r  «■.-:.::. t  l«  ke^i  'viicr 
ii.  Vn  icf  ;;;e  i-::i  Ji^liipR.  tlw  IiiJii-.-v-t'T  i-  i.pjt  A'Jtlinrizci]  to  seize  ■icbu'Jl '. 
c<>:iipirr..'  -i:;'':  t'.«  >:j'.-Lr.;.  4'.':i.  I'-iai  t:  U  iuftioieal  th.kt  lii:  tu>  gin^  re^"  n 
bi.v:jv-.-  :h.-  -.-Ij.v  iu  be  uue  wiiere  lIm  ■<:<  ^ii  'iMtvie<i  nr  <u.p:  f  r  stir  ;  Kenh^i 
C.  *n.i  K.  :i2  *. 

I'.  T,.eL.    ,.T.  f  ^iAtflre-Vjire*  .■•;::<  t.  W  ne=^;i..--;  nil".!  lU«  j«ct.  and  a' 
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I  i'.r  lire  wh  of  c  T.lr.ie;  l"  r  n..;  .■e'.ivi-rin:  It-'  t.mi  of  iivin.  I'le; 
e  ■i.Tju-;  ur.  vr  ■".  j.n-i  <:  Wl.I.  IV,  c  liS.  the  *alo  l«.ir;  hy  -1 
a  iliv  liun  reJ-TuLtit  u-iiIb'.:!':!!  I'Jx.tH  avi>i:dii;.i>  >  in^Uad  ot  II: 
^W.l  .-►■i.  IVr  mr..Ti  Mjrt:a— -The  ca*e  ■'Wnii  lo  luo  tii 
^>  At  tii?el'i<e<>f  l!)c  mil  wi-ti'ini-f  I'«  Act.  Wri^lit»  luiut  e:i 
liiS  rlaTi.:arLl  p'Ui.d  itself,  its  iaullipl«.  it  fncliim  i  anil  here 
fi:id  tiiai  liu- nvi^lit  iiM:(t  i»  the  -  Uin^  hun>^rednei.:hL' cuntainin^  I'iM  aTuJr.u] 
pou:iJ<.  nnd  in  iticVefuru  a  iiiuUiple  nf  ilie  -tatiddrd  uiiit.~  By  Damn  P.att. — -  h 
the  cu'itracl  is  nut  m:ide  tiy  a  prutiitjile'l  vviifiit.  biit  Lr  fine  whieli  i*  a  mnliiplt 
the  ttAtiJurd  piiun  i.  namrlv,  a  inn  Liinlainin.:  'In  c>tl«..eachciin»istinsaf  ICtf.ur 
<U»vi.irdiij.o!- "'  Bv  B:iTiin  I'ark.— -The  iDtenli->noi  Ibe  lr;;)ilature 
c  to  have  been  la  prohibit  the  u>e  of  anv  but  statutory  >ei^hu. 
A  by  which  the  sale  vai  made  in  this  Cftsc  is  not  a  slatalory  weight,  n 
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think,  therefore,  the  plea  is  good,  and  judgment  should  stand  for  the  defender. 
The  Court  of  Queen's  fionch,  however,  lmvin«:  held  that  the  Statute  applies  to  sta- 
tutory mectsures,  and  not  to  tceiffhis,  and  feeling  niyttelf  bound  by  that  decision,  I 
agree  that  judgment  be  entered  for  the  plaintiff,  and  leave  the  defender  to  bring  his 
writ  of  error."  Hy  Chief  Biiron  P«)llock, — **  The  *  lofUf  weight  *  is  not  in  my  opinion, 
strictly  speaking,  a  '  local  weighu^  but  it  is  a  weight  which  is  well  known,  the  men- 
tion (}f  which  is  iound  in  every  English  dictionary  and  every  work  upon  the  subject 
of  weights  and  measures.  I  think,  therefore,  that  thou«j^h  not  a  standard  wei<tht,  it 
is  still  not  a  local  weight  in  the  sense  prohibited  by  the  Act ;  and  1  think  that  a 
contract  by  weight  well  known  and  denominated  in  trade  all  over  the  kingdom  is  not 
within  the  prohibition  of  the  Statute;"  15th  June  1854,  Jones  v.  Gilles  (Exchequer) 
W.  R.  623. 

Note. — ^Under  these  decisions,  contracts  bv  the  boll  of  5  hundredweight,  and 
by  Dutch  weight,  may  perhaps  be  held  legal. 

WEIR.  The  word  is  first  used  in  the  Act  1457,  c.  86,  in  the  same  sense  as  zair. 
See  Salmon  Fishings. 

WHALES,  when  large,  belong  to  the  Sovereign — when  small,  to  the  captors; 
26th  May  1831,  Storie;  Ersk.  B.  2,  T.  1,  s.  10.     See  Fishings^  supra,^,  398. 

WHIPPING.  It  has  been  doubted,  in  modem  practice,  whether,  at  common  law, 
the  sentence  of  corporal  chastisement  can  be  inflicted  without  a  conviction  by  jury  ; 
1  Hume,  ir»0.  The  last  public  instance  of  whipping  was  James  MGowan,  sentenced 
by  the  High  Court  of  Justiciary  to  be  whipt  through  the  town  of  Haddington,  con- 
victed, by  a  verdict,  of  assault  with  intent  to  ravish  ;  15th  March  1831,  Bellas  Sup. 
to  Hume,  303. 

The  words  *•  to  he  corrected"  added  to  the  punishment  of  imprisonment,  imply 
punishment  by  whippin<;;  5  Chitty's  Burn*s  Ju.stice,  540.  Corporal  punishment  by 
whipping  is  abolished  in  case  of  females  by  1  Geo.  IV.  c.  57.  The  Act  5  and  6 
Vict.  c.  57,  punishes  with  whipping  all  attacks  on  the  Queen.  By  the  Prisons 
Amendment  Act,  14  and  15  Vict.  c.  27,  s.  6  (1851)  it  is  provided — 

*'  That  in  every  case  where  it  is  at  pre.scnt  competent  for  any  Judge  or  magistrate 
to  award  sentence  of  imprisonment  or  of  tine  with  the  alternative  of  imprisonment, 
it  shall  be  lawful  for  such  Judge  or  magistrate  in  the  case  of  any  juvenile  oifender, 
being  a  male,  whose  age,  in  the  Dpinion  of  such  Judge  or  magistrate,  shall  not  exceed 
fourteen  years,  to  adjudge  such  offender,  instead  of  imprisonment,  or  of  imprisonment 
and  hard  labour,  or  in  addition  to  imprisonment,  or  imprisonment  and  hard  labour, 
to  be  punished  by  private  whipping,  in  such  manner  and  according  to  such  regula- 
tions as  shall  be  made  by  the  Lord  Advocate  of  Scotland  in  that  hchalf,  and  sanctioned 
by  one  of  IJer  Majesty's  Principal  Secretaries  of  State,  anything  in  any  Act  of  Par- 
liament to  the  contra. y  notwithstanding." 

It  is  not  thought  that  whipping  can  be  ordered  where  a  fine  or  penalty  is  the 
primary  punishment  (such  as  in  the  Day  Trespass  Act)  and  where  imprisonment  is 
nierely  added  to  enforce  payment,  but  that  it  is  confined  to  those  cases  where 
imprisonment  is  the  statutory  or  recognised  mode  of  punishment,  or  where  the 
magistrate  may  adjudge  either  fine  or  imprisonment,  but  not  to  those  cases 
where  he  must  impose  a  fine,  and  failing  payment  award  imprisonment  to  compel 
payment. 

The  following  are  the  rules  as  sanctioned  by  the  Secretary  of  State : — 

Regulations  under  which  the  Punishment  of  Whipping  is  to  be  inflicted  on  Juvenile 
Male  Offenders,  as  directed  in  14th  and  15th  Vict.  c.  27. 

1.  The  punishment  to  be  inflicted  with  leather  taws,  which  shall  be  approved 
of  by  the  Sheriff*  The  stripes  to  be  applied  to  the  breech,  and  in  no  case  to  ex- 
ceed thirty-six.  The  punishment  to  be  sufficiently  severe,  to  cause  a  repetition  of 
it  to  be  greatly  dreaded. 

2.  The  penion  who  inflicts  punishment  to  be  approved  by  the  Sheriff. 

3.  The  punishment  shall,  in  all  cases,  be  inflicted  in  prison,  in  presence  of  the 
surgeon  of  the  prison,  and  of  the  keeper  or  governor ;  and  the  Sheriff  shall  see 
that  a  proper  place  is  provided  in  each  prison  within  his  jurisdiction  for  the  in- 
fliction of  the  punishment 
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4.  The  surgeon  shall  examine  the  prisoner  before  the  punishment  is  inflicted; 
and  where  he  shall  consider  that  the  prescribed  number  of  stripes,  or  any  part 
thereof,  cannot  be  inflicted  consistently  with  the  health  of  the  prisoner,  he  shall 
certify  the  same  in  writin<; ;  and  the  number  of  stripes  shall  thereupon  be  limited  in 
terms  of  such  certificate  ;  but  where  the  surgeon's  certificate  shall  bear  that  one- 
half  of  the  prescribed  punishment  cannot  be  safely  inflicted,  the  prisoner  shall  be 
deemed  to  be  unfit  for  this  mode  of  punishment,  and  no  part  of  the  same  shall 
be  inflicted. 

5.  The  surg:eon  shall  always  have  it  in  his  power  to  stop  the  infliction  of  the 
punishment  in  its  course,  even  thou<;h  one-half  has  not  been  suflered,  if  a  contioo- 
ation  would,  in  his  opinion,  prove  hurtful  to  the  health  of  the  prisoner. 

6.  Where  whipping  is  to  be  substituted  for  imprisonment,  or  for  imprisonment 
and  hard  lubour,  the  same  shall  be  inflicted  immediately  after  sentence,  or  as 
soon  thereafter  as  conveniently  may  be,  but  not  later  than  the  day  after  the 
prisoner  is  received  at  the  prison,  unless  the  surgeon,  under  t^  written  certificate, 
shall  certify  that  the  punishment  should  be  delayed ;  but  such  delay  should  not 
exceed  ten  davs ;  and  should  the  punishment  not  be  inflicted  within  such  period, 
the  offenders  shall  be  discharged. 

7-  Where  whipping  is  ordered  in  addition  to  imprisonment,  or  imprisonment  and 
h.ird  laboiur,  and  the  prisoner  is  only  to  be  whipped  once,  this  punishment  shall 
take  place  as  soon  after  he  is  imprisoned  as  may  be  convenient. 

Note. — In  all  cases  where  whipping  is  substituted  for  imprisonment,  or  im- 
prisonment and  hard  labour,  it  will  be  proper  that  a  warrant  be  inserted  in  the 
interlocutor  to  transmit  the  offender  to  the  nearest  gaol  in  order  to  undergo  his 
sentence,  and  to  detain  him  until  such  sentence  is  carried  into  effect ;  and  in 
order  to  provide  for  the  contingency  of  the  ofiender  being  deemed  by  the  surgeon 
of  the  gaol  to  be  unfit  for  this  mode  of  punishment,  the  sentence  should  also 
contain  an  alternative,  depending  on  that  contingency,  of  such  other  punishment 
as  would  have  been  awarded  before  the  passing  of  the  Act  14  th  and  15th  Vict, 
c.  27. 

J.  iMONCREIFF. 

I  approve  of  the  foregoing  regulations, 

G.  GREY. 

Whitehall,  15th  January  1852. 

WHITE  BONNET — a  pufier  at  a  sale,  in  league  with  the  ezposer  to  enhance  the 
price,  and  which  voids  the  sale,  or  gives  preference  to  the  next  liighest  offerer;  16th 
Dec.  1814,  Anderson. 

WHITSUNDAY  was  anciently  a  moveable  term,  but  was  fixed  by  Act  1690, 
c.  39,  and  1608,  c.  24,  to  be  the  15th  May ;  Ersk.  B.  2,  T.  6,  S.  46. 

WILD  ANIMALS  cannot  be  the  subject  of  theft;  1  Alison,  279.  See 
Game. 

WILFUL  FIRE-RAISING.    See  Fire-raising, 

WILL.  See  Testament,  The  English  Wills  Act  is  1  Vict.  c.  26  (1837)  amended 
by  15th  Vict.  c.  24  (1852.)  The  English  law  of  privilege  in  the  case  of  soldiers' 
and  sailors*  wills  was  held  to  apply  to  Scotland  in  a  case,  1782,  Thomson,  not  re- 
ported, but  noticed  in  Boyd's  Justice, 

WINTER  HERDING.  See  Planting  and  Enclosing  Act,  1686,  supra,  p. 
750. 

WITCHCRAFT.  This  was  once  an  offence  punished  with  death  ;  1563,  c. 
73.  The  last  supposed  ofiender  is  said  to  have  been  burned  in  1727,  under  a  sen- 
tence of  the  Sheriff*  of  Sutherlandshire.  But  by  the  same  Statute  pretenders  to 
witchcraft,  sorcery  or  enchantment  are  made  subject  to  punishment,  and,  as 
vagrants,  fall  under  the  jurisdiction  of  Justices ;  1  Hume,  588.  All  prosecutions 
for  this  off*ence  were  prohibited  by  9  Geo.  II.  c.  5.  See  Mackenzies  Institutes, 
T.  10 ;  Forlfes'  Institutes  on  the  Law  of  Scotland,  P.  2,  B.  2,  C.  3;  Boyd^s  Justice, 
B.  1,  T.  14.  As  a  curiosity  the  following  paragraph  is  taken  from  the  Itistitutes  of 
Mr  Forbes,  written  so  late  as  1710  : — 

"  8.  The  proof  that  one  is  a  witch  is  either  extraordinary  or  ordinary, 

**(\,)  Extraordinary  proof  is  by  presumption,  whereof  some  arise  from  lawful  but 


WIT— WRO  \>^,t 

facts  or  cxrcamstance^  as  l$l«  That  the  iiersMV)  «iVU«tHl  \W^*  uiuK^r  »  a^*"^ 
hml  fiixxiie  ot'  behiz  «  vitch:  or  is  chilii,  taiuiliar  tVieitili  iU\l  «s>uiikHUhM«.  ^^  i^-^x^^^l 
of  a  coavicCeti  wit>:h  ;  2d,  That  be  or  she  cannot  shinl  tiNarn  ;  tu*,  cUI,  i'4«nnt»i  kH.^  iho 
LtDnl'i  pn&Ter :  or.  4th,  llath  the  devirs  mark  on  awxw  |»art  of  hU  ^m    Iw^   i^s(v 
But  sm:h  presumptions  are  slender,  upon  which  no  );roat  \^ei^ht  cnn  t»«^  Uul.  Iho^v^h 
thej  are  aLmTs  Uaod  to  stren^hen  and  support  other  e\ idcnco.     Other  |M\^uniplUMu 
are  drawn  fpjra  the  use  of  unlawful  means;  snoh  an,  U(,  The  drawntu  tdmht  ot  I  ho 
suspected  person,  or  the  puttiuj^  soniethini;:  under  a  thrcihohl  whoro  no  «u  «ho  \\\*%'* 
in,  or  under  a  stool  where  the  susikvted  )H'rHon  h\U  i  or  caUdinK  hini  i«i'  \w\'  itmio 
into  the  room  where  those  atHicted  are.  and  ttnich  th«'ni|  or  tr^lnu  \t  iho  |HH««*n 
will  sink  or  swim  when  put  tied  into  the  water.    'Jil.  Tho  Imrnlng  i<aiio«  madii  ol  Iha 
afflicted  person's  water,  or  bunnn^c  elothcM  in  whicli  nuch  porMin  liim.     Md,  N|itii'.|Ml 
evidence,  t.  e.,  the  afflicted  person's  wavinK  they  hihi  in  ihiMr  IIIh  ihoMi  IhrtI  loimon^ 
them,  crying  out  of  them  by  name,  and  telling  wliero  thoy  havo  ImtMi,  nr  what  Ihoy 
hare  done  here  or  there  in  distant  phuTH.     4th,  'I'ho  eaunniH  a  whilo  liimhn||  \k\W]\ 
discoTer  a  bluck  and  bloody  one  by  showing  tho  lader'a  I'atut  hi  a  gUna  and  mi  umkliin 
one  devil  instrumental  to  cost  out  another.     Hut  thtmo  aru  all  liiiiliaroiM  and  nn 
natural  charms,  superstitions  and  magical  exiierimitnia  n«it  tn  liu  tiaud  li>  I  >hiunanii  • 
and  the  trying  a  cnme  by  a  miracle  bclon^a  not  to  any  jiultfo  on  uni  th,  hiii  u  immi  vft.il 
for  the  Divine  throne." 

WITNESS.     See  Proof, 

WOODS  AND  FOHK'STS.  The  Roanl  fio  eallod  U  tumuli  (tit  nd  and  rvniilHtiid 
by  the  Acts  50  Geo.  III.  c.  06;  fi7  (ieo.  111.  e.  (li  |  >j  and  »  Will.  IV.  ii.  I )  tt  ami 
4  Will.  IV.  c.  6J) ;  and  5  and  fl  Will.  IV.  c.  AM. 

WOOLLEN  MANIJFACTIIRKH  weru  mKulalod  in  HiUitland  by  (ha  AiH  llllll, 
c.  42.  The  Act  1425,  c.  40,  enacted  that  '*nu  nierrliaml  of  lliu  rualni  |»attM  iivai  liiti 
sea  in  merchandice,  bol  he  have  of  hia  awin  propur  ({mlu,  or  al  thu  liiant  itimuniUod 
till  his  governance,  three  serplathcH  (^/v^/y  ir/fiMM)  of  woll."  'I'liu  uailiu^l  Mlalulu 
after  the  Union  was  ii  Geo.  J.  c.  18,  followl'd  by  10  (icjo.  I.  a.  in  \  Itt  Uvu.  1  U<l} 
15  and  16  Geo.  II.  c.  27.     Sec  JAnn^  tUnhnn^Umtml, 

. — Wool  was  the  staple  manufaetiirti  of  Kituland,  as  linuu  was  of  Mcolland. 

ie  Act  30  Car.  II.  c.  3,  provided  that  tliti  deait  in  Knttbmd  bu  luiiinl  in 
woollen  cloth,  whilKt  the  Acts  IfJHO,  c.  lA,  and  IfiUff.  c.  Afi,  onlaiiicil  lliiuii 
cloth  to  be  used  in  Httotlaml  lor  Hiniilur  purpostt.  The  Loni  tllianuullor  i»f 
England  presidea  in  the  House  of  I'tiera  on  what  is  btill  cullud  thu  Wuul- 
sack, 

WOMEN,  Protection  Act  (against  Beduclion)|  12  and  IS  Vic.  c.  70.  (liinliop  of 
Oxford's  Act.) 

WORKMEN.     Sec  Emhezxlemmt^Moitsr  and  HemoHi. 

WORKING  DAYS.    See  Demwrage. 

WRECKS.  Justices  of  the  Peace  luul  certain  duties  with  reference  to  saving 
and  keeping  property  wrecked — under  12  Anne,  c.  IH  ;  4  Geo.  J.  c.  12.  Tim 
plundering  of  a  wreck  is  held  robbery  in  Scotland.  The  Ads  were  c<iniMilidaled  by 
9  and  10  Vict.  c.  99.     Hut  see  Merchant  Heamen  ;  1  Jlume,  4Hf5. 

WRONGOUS  IMPRISONMENT.  Tlie  Hciich  HUtute,  which  rorres|K>nd« 
with  the  Habeas  Carpui  Act  of  England  (31  Charles  II.  e.  2,  aiiietidifil  by  fill  <Je«i. 
III.  c.  100),  is  the  Act  1701,  c.  0»  which,  from  ita  importance  in  criminal  {iriLeiUm, 
is  here  given  at  length. 

Warrants. — Our  Sovereign  Lord,  considering  it  ia  Ui«  inierDat  of  nil  Ida  f^tunl 
subjects,  that  the  liberty  of  Uieir  persons  be  duly  sccunxl :  And  thai  it  i«  dn- 
Glared  bj  the  Claim  of  Right,  That  the  imprisonment  of  {Hsra^inSf  without  ««- 
pressing  the  reasons  thereof,  and  delaying  to  put  iiiem  Ut  trial,  iac^inlrarj  Us 
law :  Therefore,  His  Majesty,  with  advice  and  c^insent  of  th<f  hlninUtH  ttf 
Parliament,  statutes,  enacts,  and  ordains  (1),  That  all  informf;rs  shall  sign 
their  informations,  and  (2),  That  no  fierson  ahall  hereafter  \ni  imprisoned  tor 
custody,  in  order  to  trial  for  any  crime  or  oflTencc,  without  a  warrant  in  writ, 
expressing  the  particular  cause  for  which  he  is  imprisoned ;  and  (3)  of  which 
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warrant,  the  messenger  or  executor  thereof,  before  impriflonment,  or  the 

keeper  of  the  prison,  ^receiving  the  same,  is  hereby  ordained  to  give  a  just 

double  immediately  under  his  hand  to  the  prisoner  himself,  for  the  end  after 

specified  ;  declaring,  that  all  warrants  for  imprisonment,  on  the  account  fore- 

sfdd,  either  proceeding  upon  informations  not  subscribed,  or  not  expressing 

the  particular  cause,  shall  be  void  and  null,  and  the  judge  or  officer  of  the 

law,  and  all  others  whatsomever  subscribing  the  same,  and  the  executor  or 

keeper  of  the  prison,  who  shall  receive  and  detain  the  person  so  wrongouslj 

ordered  to  be  imprisoned,  or  refusing  a  double  as  said  is,  shall  be  liable  in 

the  punishment  of  wrongous  imprisonment  hereafter  exprest : 

Bail. — ^And  to  the  effect  that  persons  who  are,  or  shall  be  imprisoned  for 
custody,  in  order  to  trial,  may  not  be  wrongously  delayed,  His  Majestj, 
with  advice  and  consent  foresaid,  statutes  and  ordains.  That  all  crimes  not 
inferring  capital  punishment  shall  be  bailable :  and  for  clearing  and  estab- 
lishing the  method  of  finding  bail  in  such  cases,  either  before  or  after  im- 
prisonment, His  Majesty,  with  advice  and  consent  foresaid,  statutes  and 
ordains  (1),  That  it  shall  be  lawful  for  the  prisoner,  or  person  ordered  to  be 
imprisoned,  to  apply  to  the  committer,  or  Commissioners  of  Justiciary,  or 
other  judge  competent,  for  cognition  of  the  crime,  and  o£fer  to  find  sufficient 
caution  that  he  the  said  prisoner,  or  person  ordered  to  be  imprisoned,  shall 
appear  and  answer  to  any  libel  that  shall  be  offered  against  him,  for  the  crime 
or  offence  wherewith  he  is  charged,  at  any  time  within  the  space  of  six 
months ;  and  that  under  such  a  penalty  as  the  said  committer  or  the  Lords 
of  Justiciary,  or  other  judge  competent,  shall  modify  and  appoint :  And  (2) 
that  upon  the  said  application,  the  said  committer,  or  Lords  of  Justiciary,  or 
other  judge  competent,  shall  first  cognosce  whether  the  crime  be  capital  or 
not,  in  order  to  the  finding  bail  allenarly ;  and  (3)  if  found  bailable,  then  he 
or  they  shall  be  obliged  to  modify  the  sum  for  which  the  bail  is  to  be  found, 
within  twenty-four  hours  after  the  said  petition  is  presented  to  him  or  them 
respectively,  the  sum  for  which  the  bail  is  to  be  found  not  exceeding  six 
thousand  merks  for  a  nobleman — ^three  thousand  merks  for  a  landed  gentle- 
man— one  thousand  merks  for  any  other  gentleman  and  burgess — and  three 
hundred  merks  for  any  other  inferior  person,  under  the  pain  of  wrongous 
imprisonment;^  and  (4)  upon  the  parties  finding  sufficient  bail,  under  the 
penalty  modified  at  the  sight  of  the  said  judge  or  judicatory  respective^  and 
delivering  or  offering  the  same  to  the  clerk,  and  instruments  taken  upon 
the  delivery,  or  offer  of  sufficient  caution,  the  said  committer  or  judicatory 
competent  shall  order  his  liberation,  or  discharge  his  imprisonment,  if  not 
incarcerate,  under  the  penalty  of  wrongous  imprisonment :  As  likewise  (5), 
that  sufficient  bail,  under  the  penalty  modified,  being  offered  to  the  judge  or 
magistrate  to  whom  the  execution  of  the  warrant  is  directed,  the  said  judge 
or  magistrate  shall  be  obliged,  and  is  hereby  appointed  and  ordained  to 
accept  of  the  foresaid  bail,  and  set  the  prisoner  at  liberty,  under  the  like 
penalty  of  wrongous  imprisonment : 

Trial. — And  His  Majesty,  with  advice  and  consent  foresaid,  further  statutes 
and  ordains  (1),  That  upon  application  of  any  prisoner  for  custody  in  order 
to  trial,  whether  for  capital  or  bailable  crimes,  to  any  of  the  Lords  of  Justi- 
ciary, or  other  judge  or  judicatory  competent  for  judging  the  crime  or  offence 
for  which  he  is  imprisoned,  and  the  said  prboner  his  producing  the  said 

*  Power  was  given  to  double  the  amount  of  bail  by  11  Geo.  I.  c.  25  ;  and  by  Act  39  Geo. 
III.  c.  49,  the  bail  was  fixed,  at  tlie  maximum^  at  L.1200  for  a  nobleman — ^L.600  for  a  landed 
pronrietor — L.SOO  for  any  other  gentleman  or  burgess,  held  in  practice  to  include  house- 
holders—and L.60  for  any  inferior  person. 
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doable  of  the  warrant  of  his  impriRonment  under  the  keeper's  hand,  the  said 
judge  or  judicatory  competent,  under  the  pain  of  wrongous  imprisonment,  are 
hereby  ordained,  within  twenty-four  hours  afler  the  said  application  and  pe- 
tition is  presented  to  him  or  them,  to  give  out  letters  or  precepts  direct  to 
messengers  for  intimating  to  His  Majesty's  advocate  or  procurator-fiscal, 
and  the  party  appearing  by  the  warrant  to  be  concerned,  if  any  be  within 
the  kingdom,  to  fix  a  diet  for  the  trial  within  sixty  days  after  the  intimation ; 
certifying  His  Majesty's  advocate  or  procurator-fiscal,  and  the  said  party 
concerned,  that  if  they  failzie,  the  prisoner  shall  be  discharged  and  set  at 
liberty  without  delay ;  for  doing  whereof,  the  said  judge  or  judicatory  com- 
petent are  hereby  expressly  warranted,  and  strictly  required  and  ordained  to 
do  the  same,  under  the  penalty  foresaid,  unless  the  delay  be  upon  the  pri- 
soner's petition  or  desire;  and  (2)  the  diet  of  the  trial  being  prefixed,  the 
magistrates  of  the  place,  or  keeper  of  the  prison,  shall  then  be  obliged  to 
deliver  the  prisoner  to  a  sufficient  guard  to  be  provided  by  the  judge.  His 
Majesty's  advocate,  or  procurator-fiscal,  that  the  prisoner  may  be  sisted  before 
the  judge  competent,  and  His  Majesty's  advocate,  or  procurator-fiscal,  shall 
insist  in  the  libel,  and  the  judge  put  the  same  to  a  trial,  and  the  same  shall 
be  determined  by  a  final  sentence  within  forty  days,  if  before  the  Lords  of 
Justiciary,  and  ^iriy  days  if  before  any  other  judge.  And  (3)  if  His  Ma- 
jesty's advocate,  or  procurator-fiscal  do  not  insist  in  the  trial  at  the  day  ap- 
pointed, and  prosecute  the  same  to  the  conclusion  as  aforesaid.  His  Majesty, 
with  advice  foresaid,  statutes  and  ordains.  That  the  diet  shall  then  be  ^>/i- 
pltciter  deserted  and  the  prisoner  immediately  liberated  from  his  imprison- 
ment for  the  crime  or  offence ;  and  (4)  if  no  process  be  raised  and  executed 
within  the  time  allowed,  or  in  case  of  not  insisting  at  the  diet,  and  bringing 
the  process  to  a  conclusion  within  the  foresaid  space,  it  shall  be  lawful  to 
the  prisoner  to  apply  to  the  Justice-General,  Justice- Clerk,  or  any  of  the 
Lords  of  Justiciary,  or  Judge  competent  respective ;  and,  upon  his  applica- 
tion and  instructing  that  the  limited  time  by  law  for  insisting  in  or  conclud- 
ing the  process  is  elapsed,  and  instruments  taken  thereupon,  the  said  Justice- 
General,  Justice-Clerk,  Lords  of  Justiciary,  and  judge  competent,  shall  be 
obliged,  within  twenty-four  hours  to  issue  out  letters  or  precepts  direct  to 
messengers,  for  charging  the  magistrates,  or  keepers  of  the  prison  wherein 
the  prisoner  is  detained,  for  setting  him  at  liberty,  under  the  penalty  of 
wrongous  imprisonment,  in  case  of  delay  or  refusal  to  grant  the  said  letters 
or  precepts,  or  to  set  him  at  liberty  after  the  charge,  without  prejudice  to 
the  keeper  of  the  prison,  as  to  his  dues  in  all  cases  of  liberation  as  formerly 
before  the  making  of  this  Act  :^  and  (5)  the  prisoner  being  liberated  in 
manner  foresaid,  it  shall  not  be  lawful  to  put  or  detain  him  in  prison  for 
the  same  crime,  under  the  penalty  of  wrongous  imprisonment,  in  case  his 
former  liberation  be  made  known  to  the  committer  before  the  warrant  be 
granted ;  or  (6)  in  case  he  be  detained  after  his  former  imprisonment  is  suffi*^ 
ciently  instructed  to  the  keeper  of  the  prison,  who,  upon  production  of  the 
former  warrant  of  his  liberation  from  his  imprisonment  for  the  same  crime, 
shall  be  obliged  to  set  the  prisoner  forthwith  at  liberty,  unless  there  be  new 
criminal  letters  raised  before  the  Commissioners  of  Justiciary  and  duly 
execute  against  the  said  prisoner ;  in  which  case,  it  is  hereby  declared 
lawful  to  imprison  him  of  new,  though  the  said  letters  be  raised  for  the 
same  crime  for  which  he  was  formerly  incarcerated,  and  it  shall  be  lawful 
to  apprehend  and  secure  him  at  the  time  of  executing  the  said  letters,  or  at 

*  All  prison  fees  are  abolished  by  the  Prisons  Act  2  and  3  Vict  c.  4*J,  s.  19. 
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any  time  thereafter  before  trial,  and  to  detain  him  till  his  trial,  or  that  he  be 
Bet  at  liberty  in  the  due  course  of  law.  And  (7)  His  Majesty,  with  advice 
and  consent  foresaid,  ordains  His  Majesty's  Advocate  to  insist  in  the  said 
libel,  and  prosecute  the  same  to  a  finid  sentence  wiihin/orty  days  after  the 
said  prisoner  is  of  new  incarcerate  thereupon,  unless  the  delay  be  upon  the 
application,  or  at  the  desire  of  the  prisoner ;  wherein  if  the  King's  Advocate 
failzie,  the  diet  is  to  be  deserted  aimpUciter^  and  the  prisoner  ordained  to  be 
set  at  liberty  from  the  said  imprisonment  And  the  process  not  being  duly 
prosecute  as  aforesaid,  and  the  diet  thereupon  deserted,  His  Majesty,  wi^ 
advice  and  consent  foresaid,  declares  the  party  imprisoned  a  second  time  as 
aforesaid  to  be  for  ever  fr-ee  from  all  questions  or  process  for  the  foresaid 
crime  or  offence ;  providing  always,  (8)  That  in  case  of  imprisonment  for 
treason,  the  prisoner  shall  not  have  access  to  apply  for  prefixing  of  a  diet  for 
process  for  forty  days  after  his  imprisonment,  which  are  hereby  allowed  for 
preparing  of  the  process ;  afrer  elapsing  of  which  time,  the  Lords  of  His 
Majesty's  Privy  Council,  or  Lords  of  Justiciary,  or  any  of  them,  are  hereby 
required,  upon  the  application  of  the  prisoner,  to  issue  forth  precepts  as  in 
other  cases.^  And  (9)  in  case  of  not  insisting,  or  prosecuting  the  process  as 
aforesaid,  the  prisoner  shall  be  liberate  upon  sufficient  bail,  to  compear  at  any 
time  when  called,  within  twelve  months,  for  his  good  and  peaceable  beha- 
viour in  the  meantime,  the  said  bail  not  exceeding  the  double  of  the  bail  in 
other  crimes  :  Declaring,  (10)  That  the  liberation  provided  by  this  present 
Act,  is  only  to  be  understood  frx>m  imprisonments  for  the  causes  foresaid, 
and  without  prejudice  of  all  personal  diligence,  or  imprisonments  for  pay- 
ment of  debts,  or  upon  sentence,  or  for  any  other  causes  than  these  above 
expressed,  in  the  same  way  and  manner  as  was  competent  before  the  making 
hereof:  And  siklike,  (11)  it  is  hereby  provided  and  declared,  That  this 
present  Act  is  noways  to  be  extended  to  colliers  or  salters'.  And  the 
same  is  without  prejudice  or  derogation  from  former  laws,  requiring  bail  to 
be  given  by  chieftains,  landlords,  or  others  in  the  Highlands ;  reserving 
likewise  commitments,  imprisonments,  and  the  prosecution  of  thefls,  robberies, 
and  depredations  in  the  borders  and  Highlands,  according  to  the  former  laws 
and  customs,  any  thing  in  this  Act  notwithstanding ;  without  prejudice  also  to 
inferior  magistrates,  Judges,  or  Justices  of  Peace  and  constables,  to  take  se- 
curity of  persons  for  their  good  behaviour,  and  keeping  of  the  peace,  as  they 
have  been  in  use  formerly  to  do,  or  to  imprison  in  order  to  trial,  for  indig- 
nities done  to  the  said  inferior  magistrates.  Judges,  or  Justices  of  Peace ;  or 
to  imprison  parties  disobedient  and  contumacious  to  church  censures,  vaga- 
bonds, and  masterful  beggars  $  or  to  imprison  for  riots,  bloods,  and  batteries, 
or  persons  found  acting  in  tumults ;  or  for  drunkenness.  Sabbath  breaking 
and  swearing,  uncleanness,  pickeries,  and  thieving :  For  which  cases,  or  any 
of  them,  it  shall  be  lawful  to  proceed  as  formerly,  the  person  imprisoned 
having  always  his  relief  by  offering  bail,  and  demanding  a  trial  as  above : 
As  also  providing.  That,  in  the  case  of  imminent  or  actual  invasion,  rebel- 
lion, or  insurrection,  commitments  may  proceed,  by  order  of  the  Privy  Coun- 
cil, or  any  five  of  their  number,  upon  suspicion  of  accession  thereto,  without 
being  liable  to  any  penalty  for  the  said  commitment,  the  person  imprisoned 
having  always  his  relief  for  trial  or  liberation  as  aforesaid. 

I  The  Act  7  Anncc.  20,  reflates  the  trial  of  treason  according  to  the  law  of  FnglinJ, 
and,  therefore,  the  rule  of  court  for  such  cause  is  to  be  found  in  the  Habeas  Cor|»us  Act, 
(il  Geo.  II.  c.  2.     See  Treason. 

*  This  cfats  is  how  placed  on  the  tame  footing  as  the  rest  of  the  lieges  by  15  Geo.  III» 
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Penalties, — And  his  Majesty  with  consent  foresaid,  statutes  nnd  ordains, 
That  the  pain  of  wrongous  imprisonment  shall  be  six  thousand  pouml  for  a 
Dobleman,  four  thousand  pound  for  a  landed  gentleman,  two  thousand  pound 
for  every  other  gentleman  and  burgess,  and  four  hundred  pound  for  other  per- 
sons :  And  if  any  prisoner  be  detained  after  elapsing  of  the  respective  days  in 
manner  above  prescribed,  for  obtaining  his  liberty,  the  Judges,  magistrates) 
or  other  wrongously  detaining,  shall  bo  liable  to  the  pains  following,  viz.,  of 
one  hundred  pound  for  each  day  for  a  nobleman,  sixty-six  pound  thirteen 
shilling  four  pennies  for  a  landed  gentleman,  thirty-three  pound  st'x  shilling 
eight  pennies  for  other  gentlemen  and  burgesses,  six  pound  thirteen  shilling 
four  pennies  for  other  persons :  And  further,  shall  lose  their  offices,  and  be 
incapable  of  public  trust,  by  and  attour  the  pains  above  specified,  and  the 
penalty  to  belong  to  the  party  imprisoned,  and  process  to  be  competent  for 
the  same  before  the  Lords  of  His  Majesty's  Privy  Council,  or  before  the 
Lords  of  Council  and  Session,  to  be  discussed  by  them  summarily,  without 
abiding  the  course  of  the  roll :  And  it  is  hereby  declared.  That  the  above 
penalties  shall  not  be  modified  by  any  power  or  authority  whatHomovor : 
And  His  Majesty,  with  advice  and  consent  foresaid,  extends  this  Act  for 
preventing  of  wrongous  imprisonment  to  the  case  of  all  confinements,  not 
either  consented  to  by  the  party,  or  inflicted  afler  trial  by  sentence :  And 
further  discharges  all  close  imprisonments  beyond  the  space  of  et'///it  days 
from  the  commitment,  under  the  pains  of  wrongous  imprisonment  above  set 
down.^  As  also,  Tliat  no  person  bo  transported  forth  of  this  kingdom, 
except  with  his  own  consent  given  before  a  Judge,  or  by  legal  sentence ; 
certifying  judges  and  magistrates,  and  all  others  who  shall  give  order  other- 
wise for  the  said  transportation,  as  likewise,  all  such  who  shall  transport 
any  person  without  a  lawful  warrant  from  a  judge  or  magistrate,  that  he  shall 
be  liable  to  the  foresaid  pains  of  wrongous  imprisonment,  as  also  of  being 
deprived,  and  declared  incapable  of  all  public  trust.  And  Hb  Majesty,  with 
advice  and  consent  foresaid,  enacts  and  declares.  That  action  and  process  for 
¥rrongous  imprisonment  shall  prescribe,  if  not  pursued  within  three  years 
afler  the  last  day  of  the  wrongous  imprisonment ;  and  process  being  once 
raised,  the  same  shall  prescribe,  if  not  insisted  in  yearly  thereafter.  And  it 
is  hereby  statute  and  ordained,  by  advice  and  consent  foresaid,  That  no 
member  of  Parliament  attending,  shall  be  imprisoned  or  confined,  upon  any 
account  whatsomever,  during  a  session  of  Parliament,  without  a  warrant  of 
Parliament,  reserving  to  the  high  constable  and  marischal  their  privileges 
and  jurisdictions  in  the  time  of  Parliament  as  formerly.  And  also  provid- 
ing. That  if  any  member  shall  happen  to  commit  a  capital  crime,  or  if  there 
be  a  manifest  hazard  of  the  peace,  any  magistrate  may  attach  for  securing 
of  the  person  or  the  peace,  and  deliver  the  person  to  the  custody  of  the  high 
constable,  in  order  to  the  Parliament's  cognition  the  next  sederunt. 

The  following  are  the  chief  points  of  practical  interest  under  this  Statute  : — 

1.  An  accused  party  must  be  committed  on  a  signed  warrant  specifying  his  name 
and  designation,  as  also  the  specific  crime  for  which  he  is  charged  and  committed, 
"  until  liberated  in  due  course  of  law.**  The  warrant  is  in  practice  written  on  the 
same  sheet  as  the  petition,  and  refers  thereto,  and  in  this  way  sufiiciently  complies 
with  the  Statute.  But  the  warrant  ought,  nevertheless,  to  contain  the  name  of  the 
party  and  the  prison  to  which  committed.    A  person  imprisoned  without  a  written 

1  It  is  under  this  clauso  that  detention  for  farther  examination,  during  which  the  party 
is  not  entitled  to  bail,  or  to  force  on  his  trial,  or  to  have  intercourse  with  friends  or  agents 
is  recommended  not  to  exceed  the  period  of  eight  days  ;  in/ra^  sec.  12. 
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warraDt  was  held  entitled  to  damages,  though  there  were  sufficient  grounds  for  his 
commitment ;  1748,  Philp,  M,  17,071.  Lord  Kilkerran,  the  reporter  of  this  case, 
remarks,  **  Had  the  informer*8  declaration  been  taken  down  in  writing,  and  signed 
by  him,  that  would  have  been  a  signed  information  on  which  a  written  warrant  of 
commitment  might  have  been  regularly  granted,  but  the  error  lay  in  that  all  was 
verbal."  A  committal  for  •*  beina  concerned  in  a/orytri/  in  England"  was  held  bad 
for  vagueness ;  10th  July  1811,  Mure. 

2.  An  exact  copy  of  the  warrant,  together  with  the  relatiTe  petition  (if  referred 
to),  must  be  given  to  the  accused  forthwith  on  his  commitment  oy  the  officer  bring- 
ing him,  or  by  the  keeper  after  receiving  him  into  custody.  Damages  were  awarded 
for  refusal  to  the  prisoner  of  a  copy  of  the  warrant  of  committal ;  1736^  Paterson, 
M.  17,069. 

3.  The  warrant  of  commitment  must  proceed  on  a  signed  information,  of  which 
the  petition  of  the  fiscal  or  private  party  is  the  best  mode  or  form.  It  was  hdd 
that  a  bailie  of  a  burgh  apprehending  a  deposed  minister  whilst  preaching,  withont 
signed  information  or  warrant,  was  within  the  exception  of  the  Act  1701 ;  1704, 
Afian,  M,  17,065.  See  20th  June  1716,  O'Neil ;  20th  Nov.  1716,  Calder ;  8th  Jan. 
1821,  Harper,  2  Mur.  393;  20th  June  1806,  Andrew;  15th  June  1832,  Bogue  (2 
Alison,  156.) 

4.  Ail  offences,  except  those  which  do  infer  capital  punishment,  are  bailable. 
Revenue  officers  killing  when  opposed  in  the  execution  of  their  duty,  and  their  lives 
endangered,  are  entitled  to  bail  by  12  Geo.  11.  c.  35.  By  the  Act  5  and  6  Will.  IV. 
c.  73,  parties  committed  fur  forging  certain  writs,  or  for  offences  which,  by  2  and  3 
Will.  IV.  c.  123,  have  their  punishment  converted  from  that  of  death  into  trans- 
portation, are  not  entitled  to  bail  without  consent  or  special  authority,  and  similar 
enactments  are  contained  in  the  Act  7  WiU.  IV.  and  1  Vict.  c.  36,  with  reference 
to  post-office  offences  of  a  ^^hiah  nature^  (See  Bail.)  Where  a  party  is  certified 
to  be  in  danger  of  life  from  the  consequences  of  person.il  injury,  the  party  accused 
of  inflicting  the  injury  is  not  entitled  to  liberation  on  bail  until  the  injured  party  be 
certified  as  being  out  of  danger. 

5.  Application  for  liberation  on  bail  must  be  made  in  writing,  and  after  the  war- 
rant of  commitment  has  been  granted,  and  the  copy  of  it  given  the  accused,  ought 
to  accompany  the  application;  29th  June  1814,  Andrews;  2  Dow's  Reports,  419; 
10th  July  1815,  Arbuckle  ;  8  Ibid.  173.  The  Lord  Advocate  may  consent  to  bail  in 
cases  not  otherwise  bailable,  and  the  Supreme  Court  may  order  liberation  on  bail. 
The  receiving  bail  of  consent  before  commitment  for  trial  has  been  objected  to,  as 
depriving  the  accused  of  his  privilege  of  forcing  on  his  trial.  In  such  cases,  liber- 
ation of  consent,  on  a  letter  of  presentation  addressed  to  the  Fiscal  to  appear  and 
receive  the  warrant  of  committiu,  is  the  proper  mode  of  carrying  out  the  object  in- 
tended. 

6.  The  application  for  bail  must  be  to  a  magistrate  competent  to  try  the  crime 
specially  charged,  although  not  the  magistrate  committing. 

7.  The  amount  of  bail  (if  the  crime  be  bailable^  must  be  fixed  or  modified  within 
twenty-four  hours  after  presenting  the  petition  which  ought  to  be  indorsed  by  the 
clerk,  with  the  hoiu:  of  presentation.  But  where  the  crime  is  clearly  net  bailable, 
the  limit  of  time,  however  desirable,  may  not  be  imperative  in  giving  the  deliverance 
of  refusal. 

8.  The  bail  required  from  a  peer  is  regulated  by  6  Geo.  IV.  c.  66,  sec.  8,  and  is  to 
the  effect  that  he  will  stand  trial  within  twelve  months  if  before  the  Lord  High 
Steward,  or  six  months  if  before  any  competent  Court  in  Scotland. 

9.  The  bail  bond  in  all  other  cases  is  to  the  effect  that  the  accused  shall  appear 
to  answer  any  libel  brought  within  six  months  of  the  date  of  the  bail  bond. 

10.  Bail  in  warrants  issued  between  England  and  Scotland  is  regulated  by  45 
Geo.  IIL  c.  92.  Liberation  of  persons  committed  for  offences  abroad  is  regulated  by 
6  and  7  Vict.  c.  34,  75,  and  76.  Bail  to  be  exacted  from  offenders  under  the 
General  Burgh  Police  Act  is  limited  to  L.20  ;  13  and  14  Vict  c.  33,  sec.  352. 

11.  The  taking  of  the  bail,  and  judging  of  the  sufficiency  of  the  cautioners,  rest 
with  the  clerk,  subject,  however,  to  control  of  the  magistrate  who  admitted  to  bail, 
or  of  the  Supreme  Court- 

12.  A  party  committed  in  order  to  trial  may  force  on  his  trial  by  intimation  to 
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the  intMecQtor,  which  is  termed  "  funmim^  Au  UitenJ"  If  in  eustodT  at  the  time  he 
gave  the  intimatioii,  the  privilege  is  not  taken  awaj  br  his  being  subsequent  I  v  lib^ 
rated  of  eonsent  of  the  prosecutor;  18th  June  1832,  McDonald  and  Young  TBeira 
Suppt.  160.  But  it  is  different  when  he  obtains  liberation  on  bail ;  20th  JuW  1850» 
Balfour,  1  J.  Shaw,  377.  The  Act  does  not  apply  to  imprisonment  on  a  warrant 
for  ** further  examination^  but  detention  under  which  ought  not  to  excecti  the  eight 
days  mentioned  in  the  Act  for  ^^ close  confinement;"  20lh  June  1804,  Andrew — re- 
mitted by  the  House  of  Lords  to  review,  29th  June  1814.  The  cose  was  thercaAer 
held  to  nave  fallen  by  the  lapse  of  years ;  12th  June  1823. 

13.  The  application  for  letters  of  intimation  must  be  made  to  a  judge  who  hat 
jurisdiction  to  try  the  particular  charge  ;  27th  Nov.  1809,  8pittal.  AVhere.  on  a 
charge  of  robbery^  the  letters  of  intimation  having  been  got  from  a  tSheriir  who 
could  not  try  that  species  of  offence,  and  intimation  made  to  his  fiscal,  the  proceed- 
ing was  held  inept ;  29th  Jan.  1838,  Fegan  (Bell's  Supplement  to  JInm$^  102) ;  30th 
Oct.  1845,  Coutts,  2  Broun,  521. 

14.  The  application  for  the  letters  of  intimation  must  be  in  writing,  and  a  de- 
liverance given  within  twenty-four  hours  after  its  lodgment  with  the  derki  who  ought 
therefore  to  indorse  the  hour  of  presentation  thereon. 

15.  The  prosecutor  must  ser^-e  a  libel  on  the  accused  party,  charging  him  with 
the  crime, — within  sixtj^  days  after,  and  exclusive  of,  the  day  of  intimation :  and, 
failing  such  service,  the  prisoner  is  entitled  to  immediate  liberation,  but  the  offonce 
is  not  thereby  discharged.     See  infira,  sec.  18. 

16.  If  the  libel  be  served  within  the  time,  the  trial  must  be  brought  to  a  conclu- 
sion milan  forty  days  immediately  following,  if  before  the  Justiciary,  or  thirty  days 
before  any  other  Judge ;  but  delay  obtained  on  the  application  of  the  accu8cd  is  not 
reckoned.  If  the  trial  be  not  concluded  within  the  stipulated  number  of  dayd,  the 
libel  must  be  deserted  simpliciter,  and  the  prisoner  liberated ;  24tli  Juno*  1844, 
Arcus ;  2  Broun,  239. 

17.  Application  for  liberation,  on  failiure  to  serve  a  libel,  or  to  bring  the  trial  to 
a  conclusion,  must  be  made  in  writing  to  the  competent  judge  or  court,  and  letters 
of  liberation  issued  within  twenty-four  hours  after  the  application.  The  application 
for  liberation  ought  to  be  to  the  Court  from  which  the  letters  of  intimation  isMUud  | 
28th  June  1825,  Duncan  (House  of  Lords),  1  S.  and  W.  C08 ;  Andrews,  $upra, 

18.  Though  the  accused  has  been  liberated  in  either  event  almve  mentioned,  he 
may  nevertheless  be  recommitted,  but  only  on  Criminal  Letters  from  the  Otmrt  of 
Justiciary,  under  which  the  trial  must  be  completed  within  forty  days  after  his 
second  commitment — making  the  whole  period  a  person  may  be  detained  in  prison, 
after  his  first  application  to  force  on  his  trial,  140  davs;  17th  Nov.  1823,  Anderson; 
10th  March  1817,  Clark.  An  opinion  was  expressocl  in  favour  of  the  right  of  the 
prosecutor  to  detain  the  accused  until  criminal  letters  were  ))rei)ared ;  23d  March 
1842,  Smith,  1  Broun,  134.  But  not  where  after  being  served  tney  were  dismiMied 
on  an  obiection ;  31st  Jan.  1850,  Cameron,  1  Shaw,  295. 

19.  The  penalties  of  the  Statute  1701  are  not  subject  to  modification,  but  they 
prescribe  in  three  years;  11th  Aug.  1714,  Sir  James  Dunbar;  Arbuckle,  supra; 
Mure,  supra, 

20.  A  party  may  sue  for  damages  at  common  law,  independently  of  the  Statute 
but  having  brought  an  action  at  common  law,  he  cannot  raise  another  action  found- 
ing on  the  Statute;  18th  June  1817,  Gibsons  v,  Murdoch. 

21.  The  penalties  of  the  Act  do  not  apply  to  imprisonment  for  civil  debts  or 
obligations;  1705,  Gordon,  M.  17,066 ;  1705,  Robertson,  M.  17«067;  2lHt  Jan.  1H31, 
M'Christie.  Nor  to  imprisonment  on  a  complaint  for  having  fraudulently  carried 
away  a  person  and  his  property;  1736,  Campbell,  ibid.  Nor  to  a  warrant  to  conifa*! 
caution  by  a  stranger  before  taking  possession  of  property  (a  very  special  case),  2Ut 
Nov.  1822,  Walker. 

22.  The  penalties  apply  to  all  parties  accessory  to  wrongous  imprisonment,  in 
addition  to  magistrates  and  officers  of  the  law;  1736,  Paterson,  M.  17,069. 

23.  "As  far  less  evidence  is  necessary  to  justify  an  information  for  commitment  in 
order  to  trial,  than  is  necessary  for  conviction  of  tlic  party  accused,  so,  if  the  informer 
acted  bonafida,  and  upon  any  plaubiblc  ground  of  suspicion,  he  is  not  to  be  found 
liable  in  damages,  though  the  person  should  be  acquitted;  for  when  men  are  roM 
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thej  arcnnt  tnbeput  in  lerTOrordamiigeMiTKlthprplij lobe  rerirained  from tn 
the  k<i;nl  method  »f  ohUining  rvdrcsH;"  1747,  .laniicsnn,  ITi'JTO. 

ii.  A  persiiii  found  under  Biwiiicitiiis  cirevimstancw  may  be  detained  until  enq 
be  niadu  by  the  authorilieH.  "Tiierci!!  this  material  difference  lietwcen  the  silui 
of  n  ptiblic  orticcr  nnd  an  indiviijunl,  that  the  rnrmer  is  obliged  in  duty  to  inter 
while  the  Intlcr  ia  not ;"  1793,  llemlcison,  M.  17,073. 

3j.  Tlie  penalties  nf  the  Statute  cere  avardcil  agatnRt  a  Fiscal,  the  Justice 
gTRnteil  rarrant  of  onnmittal,  the  ennstables  and  innj^stratea  of  the  Lurch,  w 
the  warniiit  was  fonndod  on  a  letter  from  Kn^Innd  charging  the  party  with  for 
commillcJ  there.  The  Court  obieiA'cd,  "  that  i(  vaa  illegal  and  incompetent 
any  matjiNtrute  to  take  cognizance  of  a  crime  committed  in  aniither  e<iuntrr,  if 
applied  to  bv  the  regular  judicial  authority  of  Ihal  country — that  the  Act  1701 
paiised  fiT  the  exl)re^R  puriHisc  of  preventing:  the  imprisonment  of  any  person  i 
nut  a  distinct  and  jusitive  diarge  of  a  ainflfic  crime,  atleslcd  by  a  sigiieU  infoi 
lion ;  and  ercry  Juilge  who  granted  warrant  without  thin,  was  liable  in  the  jwna 
of  the  Htatute,  in  the  mndtBcalirm  of  which  there  was  no  discretion — that  the 
excluded  any  plea  of  lioaa  fiiltf,  and  all  inveali^tion  into  the  character  of 
prisoner.  Kven  if  conimitnients  for  further  examination  did  not  fall  under  the 
tutc,  the  prisoner  had  not  been  so  committed,  but  bad  been  imprisiined  till  liber 
in  due  course  of  law;"  10th  July  1811,  Murv.     Sec  Ist  June  1H32,  Richardson 

211.  It  is  incompetent  to  cominit  until  caution  be  found  to  aniiwcr  to  a  crin' 
chiirgc.  The  projHT  form  is  cither  "  fir  fiirlher  examination,"  or  "  tmtil  liber 
in  due  course  of  hiw;"  12th  Feb.  1N12,  tjmilb.  But  see  21st  Ngr.  IS32,  WdI 
Bee  alsu  24lh  Kcb.  1636,  Campbell. 


V.\RF,.     KeeZiiiM. 

YKAIl  AST!  I'.W.     A  InpBC  of  time  attended  with  many  important  ct 
11  liiw.     See  .\tiiiiis  J)c/i!jri-un<li~'Jlfiirria-je—Adjmliiiil!oti—T'me — JJ 


7AIKK  fiR  WEIBS.  "All  cruivea  and  zaire  tot  in  ft«ih  wafer  quair  the 
llllis  and  ubbis,  the  (|ni1k  ileslnint  the  frie  of  all  Ksclies.  Iw  destroyed  and  put  a 
for  ever  uiair,  n<it  apiinc  standing  <my  jirivik-gi'  or  freoduni  piven  in  the  contr 
imiiiT  the  paine  of  UK)  i;hillin:;s :"  1424,  c.  II;  IQUS,  c.  (itii  lSiJl,e.  11;  lOO 
1 1 :  and  IijO'l,  c.  S.     Sec  Hutmua  FUliing — Cruirta. 
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